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Charley’s Chamber Cases, 1 vol., 1875 — 1876 
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Clay 

Olif. & Rick, ... 
Clif. & 8teph. ... 

Oo. ... ... 

Co. Ent. 

Co. Inst. 

Co. L. J. ... 

Co. XJitt. ... 

Co. Rep. 

Coch. 

Cockb. & Rowe 

CoU 

Coll, Jurid. 

Colies ». 

Colt 

Com. 

Com. Cas. 

Com, Dig. 

Comb. ... 

Con. Sc Law. 

Cong. Dig. 

Cooke& Al. 

Cooke, Pr. Cas. 
Cooke, Pp. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, iemp, Brough. 

Coop. iemp. Cott. 

Cor. 

Corb. & D. 

Correspondances Jud. 
Couper ... 

Cout. 

Cout. Dig, 

Cowp. 

Cox Sc Atk. 

Cox, C. O. 

Cox, Eq. Cas. ... 

Cox, M. Sc H. ... 

Cr. & J. 

Cr. Sc M. 

Cr. & Ph. 

Cr. App. Rep. ... 

Cr. M. Sc B. 

Craw. & D. 

Craw. Sc D. Abr. C. 
Cress. Insolv. Cas. 
Cripps* Church Cas. 
Cro. Car. 

Cro. EUz. 

Cro. Jac. 

Cm. Dig. 

Gunn. 

Curt. 

D. 

D. O. A 
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Dalr, 
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Dam Sc LI. 


. Clayton’s Reports and Pleas of Assizes at Yorke, 1 voL, 1631 — 1650 
. Clifford and Rickards* Locus Standi Reports, 3 vols., 1873—1884 
,. Clifford and Stephens* Locus Standi Reports, 2 vols., 1867 — 1872 
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. Coltman’s Registration Cases, 1 vol., 1879 — 1885 
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O. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., 1846 — 
1848 (and miscellaneous earlier cases) ... 
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Couper’s Justiciary R^orts (Scotland), 6 vols., 1868 — 1885 
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Coutlees’ Digest 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 
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S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 
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1 vol., 1846—1862 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 

1834 

Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 
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Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 

1834—1835 

Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 
Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829... 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 ... 

Creme’s Reports temp. Charles 1., King’s Bench and Common 

Pleas, 1 vol., 1626—1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1682—1603 

Croke’s Reports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1626 

Cruise’s Digest of the Law of Real Property, 7 vols 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis*. Ecclesiastical Reports, 3 vols., 1834 — 1844 

Duxbury’s Reports of the High Court of the South African 

Republic 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports 

Dalrymple’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1698—1720 

DanieU’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
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S. Af. 
Can. 
Can. 


Scot. 

Eng. 

Eng. 



Reports included in this Work and their Abbreviations. 


Dav, & M©p« ••• 
Dav. Ir, 

Dav. Pat. Oaa. ... 

Day 

Dea. & Sw. 

Deac. 

Deac. & Oh. 
Dears. & B. 

Dears. 0. 0. 

Deas & And. 

De G 

De G* & J*. 

De G. & Sm. 

De G. P. & J. ... 

De G. J. & Sm. 


De G. M. & G. ... 


Delane 

Den. 

Dick. 


Dig. 

Dirl. 


Dods. 

Donnelly 
Doug. EL Oas. 
Doug. K. B. 

Dow 

Dow & 01. 

Dow. & L. 

Dow. & By. K. B. 

Dow. & By. M. 0. 

Dow. & By. N. P. 

Dowl 

Dowl. N. S. 

Dr. & Wal. 

Dr. & Wap. 


Dra 

Drew 

Drew. & Sm. ... 
Drinkwatep 
Drury iemp. Nap. 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ot. of Sess.) 

Dunning 

Durie 

Dyer 


. Davison and Merivale’s Beports, Queen’s Bench, 1 vol., 1843— 

1844 .. . ... ... ... ••• ,,, ,,, 

. Davys’ (or Davis* or Davy’s) Beports (Ireland), 1 vol., 1604— 

1611 

Davies’ Patent Oases, 1 vol., 1785 — 1816 

Day’s Election Oases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiasticid Beports, 1 vol., 1866 — 1857 

Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 

Deacon and Ohitty’s Beports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsley and Belrs Orown Oases Beserved, 1 vol., 1856 — 1858 

Dearsly’s Orown Oases Beserved, 1 vol., 1852 — 1856 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 

1832.. . ... ... ... ... ... ... ... ... 

De Gex’s Beports, Bankruptcy, 2 vols., 1844 — 1848 

De Gex and Jones’s Beports, Ohancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Beports, Ohancery, 6 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Beports, Ohancery, 4 vols., 1869 — 

1862 

De Gex, Jones, and Smith’s Beports, Ohancery, 4 vols., 1862 — 

1866 

De Gex, Macnaghten and Gordon’s Beports, Ohancery, 8 vols., 

1861—1867 ... 

Delane’s Decisions, Bevision Oourts, 1 vol., 1832 — 1835 
Denison’s Orown Oases Beserved, 2 vols., 1844 — 1862 ... 
Dickens’ Beports, Ohancery, 2 vols., 1569 — 1798 

Justinian’s Digest or Pandects 

Dirieton’s Decisions, Oourt of Session (Scotland), foL, 1 vol., 

1666—1677 

Dodson’s Beports, Admiralty, 2 vols., 1811 — 1822 

Donnelly’s Beports, Chancery, 1 vol., 1836 — 1837 

Douglas’ ElecUon Oases, 4 vols., 1774 — 1776 

Douglas’ Beports, King’s Bench, 4 vols., 1778 — 1786 

Dow’s Beports, House of Lords, 6 vols., 1812 — 1818 

Dow and Clark’s Beports, House of Lords, 2 vols., 1827 — 1832 ... 
Dowling and Lowndes’ Practice Beports, 7 vols., 1843 — 1849 ... 
Dowling and Byland’s Beports, King’s Bench, 9 vols., 1822 — 

1827 

Dowling and Byland’s Magistrates’ Oases, 4 vols., 1822 — 

1827 

Dowling and Byland’s Beports, Nisi Prius, 1 part, 1822 — 
1823... 

Dowling’s Practice Beports, 9 vols., 1830 — 1841 

Dowling’s Practice Beports, New Series, 2 vols., 1841 — 1843 ... 
Drury and Walsh’s Beports, Chancery (Ireland), 2 vols., 1837 — 

1841 

Drury and Warren’s Beports, Chancery (Ireland), 4 vols., 1841 — 

1843 

Draper’s King’s Bench Beports 

Drewry’s Beports, Ohancery, 4 vols., 1862 — 1859 

Drewry and Smale’s B^orts, Chancery, 2 vols., 1869 — 1865 ... 
Drinkwater’s Beports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Beports iemp, Napier, Chancery (Ireland), 1 vol., 1858 — 

1859 

Drury’s Beports temp. Sugden, Ohancery (Ireland), 1 vol., 1841 — 

1844 

Dugdale’s Origines Juridiciales 

Dunlop, Oourt of Session Oases (Scotland), 2nd Series, 24 vols., 

1838—1862 

Dunning’s Beports, King’s Bench, 1 voL, 1753 — 1754 

Durie’s Decisions, Court of Session (Scotland), foL, 1 vol., 1621 — 

1642 

Dyer’s Beports, King’s Bench, 3 vols., 1613 — 1581 


E. & A. ... 
E. & B. ... 

E. & E. ... 
E. B. & B. 


S’ S- 
I- P- 
S- h 

R. (or Eng. Hep.) 

::: 

East 


Upper Canada Error and Appeal ... 

Ems and Blackburn’s Repoiis, Queen’s Bench, 8 vols., 1862- 


1868... ... ... ... ... ••• ••• •* 
Ellis and Ellis’s Beports, Queen’s Bench, 3 vols., 1858 — 1861 .. 
Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 1 vol 


1868—1860... ... ••• ••• ••• *** •' 
Beports of the Eastern Districts Court (Cape) from 1880 
South African Law Beports, Eastern Districts Local Division . 

Eastern Law Beporter 

English Beports ... ••• 

Ontario Election Beports 

Eagle and Younge’s^th© Oases, 4 vols., 1204 — 1826 ... 

East*© Beports, King’s Bench, 16 vols., 1800 — 1812 
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East, P. O East’s Pleas of the Crown ••• ••• ••• Eng. 

Ecc. & Ad Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1853 — 1865 Eng. 

Eden Eden’s Reports, Chancery, 2 vols., 1767 — 1706 Eng. 

Edgar ... ... ... Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1726 Scot. 

Edw Edwards’ Reports, Admiralty, 1 vol., 1808—1812 Eng. 

Elchies Elchies’ Decisions, Court of Session (Scotland), 2 vols., 1733 — 

1754 Scot. 

Emden’s B. C Emden’s Building Contracts, Building Leases and Building 

Statutes Eng. 

Eng. Pr. Cas Roscoe’s English Prize Cases, 2 vols., 1746 — 1868 Eng. 

Bq. Casw Abr Abridgment of Cases in Equity, foL, 2 vols., 1607 — 1744 ... Eng. 

Eq. Rep. Equity Reports, 3 vols., 1»53 — 1866 Eng. 

Esp. ... ... ... Espinasse’s Reports, Nisi Prius, 6 vols., 1703 — 1810 ... ... Eng. 

Ex. D. ... ... ... Law Reports, Exchequer Division, 5 vols., 1876 — 1880... ... Eng. 

Exch. ... ... ... Exchequer Reports (Welsby, Hurlstone, and Gordon), 11 vols., 

1847—1850... ... ... ... Eng. 

Exch. C. R. ... ... Exchequer Court Reports ... ... ... ... Can. 

P. (Ct. of Sess.) ... Fraser, Court of Session Cases (Scotland), 6th series, 1898 — 1900 Scot. 

P. ... ... ... Foord’s Reports of the Supreme Court of the Cape of Good Hope, 

1879—1880 S. Af. 

F. & P. ... ... ... Foster and Finlason’s Reports, Nisi Prius, 4 vols., 1860 — 1867 Eng. 

P. N. D.... ... ... Pinnemore’s Notes and Digest of Natal Cases, 1803 — 1867 ... S. Af. 

Fac. Coll. ... ... Faculty of Advocates, Collection of Decisions, Court of Session 

(Scotland), 38 vols., 1762—1841 Scot. 

Falc. ... ... .. Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 

1744—1751 Scot. 

Falc. & Pitz. ... ... Falconer and Fitzherbert’s Election Cases, 1 vol., 1836 — 1838... Eng. 

Fenton ... ... ... Fenton, Important Judgments ... ... ... ... ... N.Z. 

Ferg. ... ... ... Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 Scot. 

Fitz. Nat. Brev. ... Fitzhejbert’s Natura Brevium ... ... ... ... ... Eng. 

Fitz-G. ... ... ... Fitz-Gibbons’ Reports, King’s Bench, fol., 1 vol., 1727 — 1731 Eng. 

FI. A K. ... ... ... Flanagan and KeUy’s Reports, Rolls Court (Ireland), 1 vol., 

1840—1842 Ir. 

Fonbl. ... ... ... Fonblanque’s Reports, Bankruptcy, 2 parts, 1849 — 1862 ... Eng. 

For Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 Eng. 

Forb ... Forbes* Decisions, Court of Session (Scotland), fol., 1 vol., 1705 — 

1713 Scot. 

Fort. De Laud. ... Fortesque, De Laudibus Legum Angliae Eng. 

Fortes. Rep. ... ... Fortoscue’s Reports, fol., 1 vol., 1692 — 1730 ... ... ... Eng. 

Fost. ... ... ... Foster’s Crown Cases, 1 vol., 1708 — 1760 ... ... ... Eng. 

Fount. ... Fountainhall’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1678—1712 Scot. 

Fox & S. Ir M. 0. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 

2 vols., 1822 — 1826 ... ... ... ... ... ... Ir. 

Fox Sc S. Reg J. S. Fox and C. L. Smith’s Registration Cases, 1 vol., 1886 — 

1895.. . ... ... ... ... ... ... ... ... Eng. 

Fras Fraser (Simon), Election Cases, 2 vols., 1703 Eng. 

Freem. Ch Freeman’s Reports, Chancery, 1 vol., 1660 — 1700 Eng. 

.Freem. K. B. ... ... Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 

1670—1704 Eng. 

G. ... Gregorowski’s Reports of the High Court of the Orange Free 

State from 1883 ... ... ... ... ... ... ... S. Af. 

G. & R. ... ... ... Nova Scotia Reports (Geldert & Russell) ... ... ... ... Can. 

G. 1. Dig. General Index Digest Can. 

Gal. Sc Dav. ... ... Gale and Davison’s Reports, Queen’s Bench, 3 vols., 1841 — 

1843.. . ... ... ... ... ... ... ... ... Eng. 

Gale ... ... ... Gale’s Reports, Exchequer, 2 vols., 1835 — 1836 ... ... ... Eng. 

Gaz. L. R. New Zealand Gazette Law Reports N.Z. 

Geld. Dig. Geldcrt’s Digest Can. 

Gib. Cod. Gibson’s Codex Juris Ecclesiastici Anglicanl Eng. 

Giff. Gififard’s Reports, Chancery, 6 vols., 1867 — 1866 Eng. 

Gilb. ... ... ... Gilbert’s Cases in Law and Equity, 1 vol., 1718 — 1714 ... , Eng. 

Gilb. C. P. Gilbert’s History and Practice of the Court of Common Pleas Eng. 

Gilb. Ch. Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1706 — 

1726.. . ... ... ... ... ••• ••• Eng. 

Gilm. Sc F ... ... Gilmour and Falconer’s Decisions, Court of Session (Scotland), 

2 parts. Part I. (Gilmour) 1661 — 1666, Part II. (Falconer) 

1681—1086 Scot. 

Gl. Sc J. Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 Eng. 

Glanv, ... ... ... Glanville, De Legibus et Consuetudinibus Regni Anglfie Eng. 

Glanv. El. Cas. ... Glanville’s Election Cases, 1 vol., 1623 — 1624 Eng. 

Glascock* Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 ... ... Ir. 

Godb. ... ... •- Godbolt’s Reports, King’s Bench, Common Pleas, and Exche- 
quer, 1 voL, 1674 — 1637 Eng. 
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Gouldflb. 


Oow 

Or* ••• * 

Griffin’s Patent Oases . 
Gwill* ••• ••• • 

H* ••• • 

fii & 0. ••• ••• • 

H. A N. 

H. A Tw* 

H. A W. 

H. B. B. (preceded by 
date) 

H* 0* ••• ••• 

H. E, 0. 

H. L. Cas. 

Hag* Adm. 

Hag. Con. 

Hag* Ecc. 

Halles ••• 

H^ale^ 0. L. ••• 

Hale, P. 0. 

Han* 

Har* A Buth. ... 

Har. A W. 

Hare. 

Hard. 

Hare 

Hawk. P. O. ... 

Hay ... ••* 

Hay&Marr. 

Hayes ... 

Hayes & Jo. 

Hem. A M. 

Het. ... ..* 

Hob* 

Hodg 

Hog 

Holt, Adm. 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ot. of Seas. 

Hong Kong L. B. 

Hop. & Ck^. ... 

Hop. &Pli. 

Horn 3c H. 

Hov. Supp. 

How. O. 

How. 0. S. 

How. B. B. 

How. P. L. 

Hud. 3c B. 

Hudson’s B. O. ... 
Hume 





Hyde 


Gouldsborough’s Beports, Queen’s Bench and King’s Bench, 1 

Yol.t 1686- — 1601 ... ... ... 

Gow’s Beports, Nisi Prius, 1 vol., 1818—1820 

Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 

Gwillim’s Tithe Cases, 4 vols*, 1224 — 1824 

Hertzog’s Beports of the High Court of the South African 

Bepublic, 1693 

Hurlstone and Coltman’s Beports, Exchequer, 4 vols*, 1862 — 
1866 **. ... **. *.. **• ••• ••• 
Hurlstone and Norman’s Beports, Exchequer, 7 vols*, 1856 — 

1862 .. . *•* ... •*. ... ..T 

Hall and TweUs’ Beports, Chancery, 2 vols*, 1848 — 185*6 
Hurlstone and Wal^ley’s Beports, Exchequer, 1 vol., 1840 — 

1841 .. . ... ... ... ... ... ... ... ... 

Hanseli’s Beports of Bankruptcy and Companies’ Winding up 

Cases, 3 v(^., 1916 — 1917 (e.^., [1915] H. B. B.) 

Beports of the High Court of Gnqualand West 

Hodgin’s Election Beports 

Clark’s Beports, House of Lords, 11 vols., 1847 — 1866 ... 
Haggard’s Beports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Beports, 2 vols., 1789 — 1821 

Haggard’s Ecclesiastical Beports, 4 vols*, 1827 — 1833 

Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Beports (Hannay) 

Harrison and Butherford’s Bepo]rt», Common Pleas, 1 vol., 1866 

—1866 

Harrison and Wollaston’s Beports, King’s Bench and Bail 

Court, 2 vols., 1836—1836 

Harcarse’s Decisions, Court of Session (Scotland), fol*, 1 vol., 

1081—1691 

Hardres’ Reports, Exchequer, fol., 1 vol*, 1655 — 1669 *** 

Hare’s Reports, Chance:^, 11 vols., 1841 — 1853 

Hawkins’s Pleas of the CJrown, 2 vols 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 voL, 1776 — 1779 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Beports, Common Picas, fol., 1 vol., 1613 — 1625 
Hodges’ Beports, Common Pleas, 3 vols., 1836 — 1837 ... 
Hogan’s B^orts, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 

1867 

W. Holt’s Equity Reports, 2 vols., 1845 ... 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

P. Holt’s Beports, Nisi Prius, 1 vol., 1816 — 1817 

Home’s Decisions, Court of Se^on (Scotland), fol., 1 voL, 1735 — 

1744.. . ... ... ... ... .*• ••• ••• ••• 

Hong Kong Beports 

Hop wood and Coltman’s Registration Cases, 2 vols., 1868 — 

1878 ... ... ••• ••• ••• ••• 

HopwoK^ and Philbiick’s Registration Cases, 1 vol., 1863 — 
1867 •• ••• ••• ••• 

Horn and Huristone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jim.’s Beports, Chancery, 

2 vols., 1763—1817 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 

Chemcery in Ireland 

Howard’s Equity Exchequer 

Howard on tne Popery Laws ^ ^ ••• 

Hudson and Brooxe’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 

Hudson on Building Contracts, 2 vols 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 

1822.. . ... ••• ••• ••• ••• ••• » Ana *** 

Hubbon’s Beports, Common Pleas, fol., 1 vol., , „••• 

Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde^s Beports 
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Eng. 

Scot, 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 
Hong Kong. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Ir. 

Ir. 

Jr. 

Eng. 

Scot. 
Eng. 
Eng. 
Ind. 



zxii Reports tnolitded in this Wore and their Abbreviations. 


X* 0« Xj» H* ••• ••• 

!• Ch. R. 

I. Eq. R 

I* R« ... 

I. L. R. (VoL) AU, 

I. L. R. (Vol.) Bom. ... 
I. L. R« (Vol.) Calc. 

I L. R, (Vol.) Lah. ... 
I. L. R. (Vol.) Mad. ... 

I. L. T 

1. Xi. T. Jo. ... ... 

I. R. (preceded by date) 
I. R. (Vol.) O. L. 

X. R. Eq. ... ... 

Xnd. Awardu 
Xnd. Jur. N. S. 

Xnd. Jur. O. S. ... 

Xr. Cir. Rep. 

Xr. Jur. ... 

Ir. L. Rec. 1st ser. 

Xr. L. Rec. N. S. 

Xrv. 


Xrish Common Law Reports, 17 vols., 1849 — 1866 

Irish Chancery Reports, 17 vols., 1860 — 1867 

Irish Equity Reports, 13 vols., 1838 — 1861 
Irish Law Repo^, 13 vols., 1838 — 1861 ... 

Indian Law Reports, Allahabad 
Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Lahore 
Indian Law Reports, Madras 

Irish Law Times, 1867 — (current) 

Irish Law Times Journal, 1867 — (current) 

Irish Reports, since 1893 (e.g^ [1891] 1 1. R.) 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series 

Reports of Irish Circuit Oases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 ... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 
Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1862 — 1867 


J. Bridg. 
J . I). R. 


J. P 

J . P * J o. ... 

J. R. ... ... 

J. R. N. S. ... 

J. Shaw, Just. ... 

JSrC. ... ... 

Jac. & W. 

James 
Jebb & B. 

J ebb & S. 

Jebb, 0. 0. 

Jebb, Cr. & Pr. Cas. 
Jenk. 

Jo. A; Car. 


Jo. Lat. 

Jo. Ex. Ir. 
John. 

John. & H. 
Jur. 

Jur. N. S. 
Just. Inst. 


Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 — 
1621 ... ... ... ... ... ... ... ... ... 
Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports 

Jurist Reports, New Series ... 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1862 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol., 

1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 

1838—1841 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 
Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 ..^ 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 — 

1839 

Jones and I^a Touche’s Reports, Chancery (Ireland), 3 vols., 

1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1868 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1869 — 1862 
Jurist Reports, 18 vols., 1837 — 1864 
Jurist Reports, New Series, 12 vols., 1866 — 1867 
Justinian’s Institutes • •• ••• ••• ••• 


Ir. 

Ir. 

Ir. 

Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


8. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 


Scot. 

Eng. 

Eng. 

Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


K 

R. A G ... ... 

K. & J. 

K. B. (preceded by date) 

Eamea Diet. Dec. 

Karnes, Rem. Dec. 

Eames, Sel. Dec. 

Kay 

X^eb. ... ... ... 

Keen 

Keil 

XiLel. ... ... ... 

Kel. W 

Keny. ... ... ... 

Keny. Ch. 

S^err ... ... ... 


Kotze’s Reports of the High Court of the Transvaal Province, 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1864 — 1862 
Kay and Johnson’s R^orts, Chancery, 4 vols., 1864 — 1868 
Law Reports, King’s Bench Division, since 1900 (e.g., [1901] 2 
JEl. B.) ... ... ... ... ... ... ... ... 

Karnes, Dictionary of Decisions, Court of Session Scotland), 
fol., 2 vols., 1640"*~1741 ... •*. ... ... ... ... 

Karnes, Remarkable DecisionB, Court of Session (Scotland), 

2 vols., 1716 — 1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 

1762—1768 

Kay’s Reports, Chancery, 1 vol., 1863 — 1864 

Keble’s Reports, fol., 3 vols., 1661 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1678 

Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 

W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731 — 1734 

Kenyon’s Notes of Cases, EJing’s Bench, 2 vols., 1763 — 1769 ... 
Chancery Cases in Vol. IX. of Kenyon’s Notes of Cases, 1753— 
1754 • •• ••• ••• ••• ••• 

New Brunswick Reports (Kerr) 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 


Bug. 

Can. 



Reports inclubeb in this Work and their Abbreviations. 


B;ilkexTaii 

Kn. & Omb. 

Knftpp ••• • 

Knox 

Konst. & W. Rat. App. 
Konst. Bat. App. 

L. & G. temp. Plunk. . 
L. G. temp. Sugd. . 
L. & Welsh. 


L. 0. & M. Gaz. 

L. 0. tT • ... 

L. 0. L. J. 

L. 0. B. 

L. G. B. 

Hi. JT • Aidm. 

L. J. Boy. 

L. J. 0. 0. 

L. J. 0. P. 

L. J. Oh. 

L. J. Eccl. 

L. J*. Ex. 

L. J . Ex. Eq. 

L. J. K. B. or Q. 
L. J. M. 0. 

L. J. N. O. 

L. J. O. S. 

L J. P. ... 

L. J. P. & M. 

L. J. P. 0. 

L. J. P. M. & A. 
L. Jo. ... 

L. L. R. 

L. M. & P. 

L. N. ... 

L. B. A. & E. 

L. R, O. 0. B. 

L, R. O. P. 

L. R. Eq. 

L. R. Exch. 

L. R. H. L. 


L. R. Ind. App, 
L. B. Ind. App 
Vol. 

L. B. Ir. 

L. R. P. & D. 

L. R, P. 0. 

L. R. Q. B. 

L. R. Q. B. 

L. R, So. & Div 

L. T. ... 

L. T. Jo. 

L. T. O. S. 

L. Th, ... 

Lane 

Lat. 

Jaws. Reg. Oas 
Ld. Raym. 

Le. & Ca. 

Leach ... 

Lee 

Lee ^p.’kard. 
Leg. Rep. 


Supp. 


KUkerran’s Decisions, Court of Session (Scotland), foL, 1 vol.. 

1738—1762 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1836 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1838 ... 

Knox’s Reports 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 

1912 .. . ... ... ... ... ... ,,, ,,, 

Konstam’s Reports of Rating Appeals, 2 vols., 1894 — 1904 

Lloyd and Goold’s Reports temp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1836 ... ... ... ... ••• ,,, 

Lloyd and Welsby’s Conunercial and Mercantile Cases, 1 vol., 

1829—1830 

Local Courts and Municipal Gazette 

Lower Canada Jurist 

Lower Canada Law Journal 

Lower Canada Reports 

Local Government Reports, 1902 — (current) 

Law Journal, Admiralty, 1866 — 1876 

Law Journal, Bankruptcy, 1832 — 1880 

Law Journal (County CouHs Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1876 

Law Journal, Chancery, 1831 — (current) 

Law Journal, EcclesiasUcal Cases, 1866 — 1875 

Law Journal, Exchequer, 1831 — 1876 

Law Journal, Exchequer in Equity, 1835 — 1841 ... 

Law Journal, Kind’s Bench or Queen’s Bench, 1831 — (current) 

Law Joiu^nal, Magistrates* Cases, 1831 — 1896 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
Journal) 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Probate Divorce and Admiralty, 1876 — (current) 
Law Journal, Probat and Matrimonial Cases, 1858—1859, 

1866—1876 

Law Journal, Privy Council, 1865 — (current) 

Law Journal, Probate, Matrimonial and AdMralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Leader Law Reports... ... ... ... ... ... 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1860 — 1861 

Legal News 

Law Reports, Admiralty and Ecdesiastlcal Cases, 4 vols., 1865 — 

1876.. . ... ... ... ... ... ... ... ... 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 1875 

Law Reports, Common Pleas, 10 vols., 1866—1876 
Law Reports, Equity Cases, 20 vols., 1866 — 1876 
Law Reports, Exchequer, 10 vols., 1866 — 1876 ... 

Law Reports, Englisn and Irish Appeals and Peerage Claims, 

House of Lords, 7 vols., 1866 — 1876 

Law Reports, Indian Appeals, Privy Council, 1873 — (cui??ent) ... 
Law Reports, India Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877 — 1893 

Law Reports, Probate and Divorce, 3 vols., 1866 — 1876 
Law Reports, Privy Council, 6 vols., 1866—1876 
Law ReTOrts, Queen’s Bench, 10 vols., 1866 — 1875 

Quebec Reports, Queen’s Bench 

Law Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1866—1876 ... ... ... ... ... ••• 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

La Themis ... 

Lane’s Reports, Exchequer, fol., 1 vol., 1606 — 1611 

Latch’s Rj^orts, King’s Bench, fol., 1 vol., 1626 — 1628 

Lawson’s Registration Cases, 1896 — (current) 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols,, 1694—1732 - 

Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... 
Leach’s Crown Cases, 2 vole., 1730 — 1814 

Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1762 — 17^ ... 
T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 1 < 38 
Legal Reporter 


xxiii 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ei^. 


Eng. 

Eng. 

Eng. 


Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng 

Eng. 


Ir. 

Eng. 

Eng 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Bug. 

Ir. 



XXXV Reports inoluded in this Work and their Abbreviations. 


Leon. 

I.iev • ••• ••• ••• 

Lew, 0. 0. 

Ley 

lib. Ass. 

LiUy 

•,« ••• 

lioyd, L. B 

Lloyd, Pr. Gas. 

Lofft 

Long. &T 

Lords Journals 

Lud. E. 0. 

Lumley, P. L. O. 

Lush 

Lut 

Lut. Reg. Gas. ... 

Lynd 

M 

M. & S 

M. & W. 

M. 0. B 

M. H. 0. B 

M. L. R. (VoL) K. B. or 

Q. B 

M. L. R. (VoL) a C. ... 
M. M. Gas. 

Mac. ... 

Mac. & G. 

Mac. & H 

M'Ole 

M‘Gle. & Yo 

Macfarlane 

Mad. & Bob. 

Macph. (Gt. of Sess.) ... 

Macq. 

Macr. 

Mad. 

Madd. 

Madd. & G. 

Madox 

Madox, Exch. ... 

Mag 

Man. & G. 

Man. & By. K. B. 

Man. & By. M. G. 

Idan. jEj. J . ... 

Man. L. B. 

Man. B. temp. Wood 

Mans 

Mar. L. G. 

Maroh 

Marr. 

Marsh 

Marsh. ... 

Mayn 

Meg 

3dten. ... ... 


X^egge s B(ePorts ... ... ... ... ... ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exchequer, 
foL, 4 p^, 1662—1615 ... ... ... ... ... ... 

Levlnz’s Reports, King’s Bench and Common Pleas, foL, 8 vols., 

1660—1090 

Lewin’s Grown Gases on the Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports, King’s Bench, foL, 1 voL, 1008 — 1629 ... 
liber Assisarum, Year Books, 1 — 61 Edw. III. ... 

Lilly’s Reports and Pleadings of Gases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 

Lloyd’s list Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 

Lofift’s Reports, King’s Bench, foil., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 

Journals of the House of Lords 

Luder’s Election Cases, 8 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 ... 

Lushington’s Reports, Admiralty, 1 vol., 1869 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 

1682—1704 

A. J. Lutwyche’s Registration Gases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 

Menzie’s Reports of the Supreme Court of the Gape of Good Hope, 
1828—1850... 

Maule and Selwyn’s Reports, King’s Bench, 0 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court 
Martin’s Reports of Mining Cases ... 

Macassey’s New Zealand Reports ... 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1852 
Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1862 ... 

M‘Cleland’s Reports, Exchequer, 1 vol., 1824 
M*Cleland and Yoimge’s Reports, Exchequer, 1 vol., 1824 — 

1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 8 parts, 

1838—1839 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 

1839 

Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 

1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1866 

Macrory’s Patent Cases, 2 parts, 1847 — 1866 

Madras High Court Reports 

Maddock’s Reports, Chancery, 0 vols., 1816 — 1821 

Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI, of Madd.) 

Madox’s Formulare Anglicanum 

Madox’s History and Antiauities of the Exchequer, 2 vols. 
Magistrate and Municipal and Parochial Lawyer, London, 

6 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

1846.. . ... ... ... ... ... ... ... ... 

Manning and Ryland’s Reports, King’s Bench, 6 vols., 1827 — 

1830.. . . • . ... ••• ... ... 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 

Manitoba Law Journal 

Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reporis (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639 — 1642 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 

Marshall’s Reports 

Mfl^eud’s Reports. Exchequer Memoranda of Edw. 1. and Year 

Books of Edw. 11., Year Books, Part 1., 1273 — 1326 

Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 

Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—1850 


Aus. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 

Soot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Gan. 

Gan. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Ind. 


Eng. 

Eng. 


S. Al. 
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XXV 


Reports, CJhancery, 3 vols., 1815 — 1817 Eng. 

Milw. ••• ••• ••• Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819—1843 Ir. 

Mod. Rep. Modem Reports, 12 vols., 1609 — 1765 Eng. 

Mol MoUoy’s R^orts, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ir. 

Mont. ••• ••• Montagu's Reports, Bankruptcy, 1 vol., 1829 — 1832 Eng. 

Mont. & A. ... ... Monta^ and Ayrton’s Reports, Bankruptcy, 3 vols., 1832— 

1838.. . ... ... ... ... ... ... ... ... Eng. 

Mont. & B. ... ... Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 Eng. 

Mont. & Oh. ... ... Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Mont. & M. ... ... Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1826— 

1830.. . ... ... ... ... ... ... ... ... Eng. 

Mont. D. A De Q. ... Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Eng. 

Moo. & P. ••• Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moo. & S. ... ... Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. App. ... ... Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 Eng. 

Moo. P. 0. 0. Moore’s Privy Council Cases, 15 vols., 1836 — 1863 Eng. 

Moo. P. 0. C. N. S. ... Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Mood. & M. ... ... Moody and Malkin’s Reports, Nisi Prius, 1 voL, 1826 — 1830 ... Eng. 

Mood. & R. ... ... Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 Eng. 

Mood. 0. 0. ... ... Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 Eng. 

Moore, C. P. ... ... J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Moore, K. B. Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 Eng. 

Mor. Diet. ... ... Morison’s Dictionary of Decisions, CJourt of Session (Scotland), 

43 vols., 1532—1808 Scot. 

Morr. ... ... ... Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... ... Eng. 

Mos. ... ... ... Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Eng. 

Mun. Rep. Municipal Reports Can. 

Murd. Epit. ... ... Murdoch’s Epitome ... ... ... ... ... ... ... Can. 

Murp. H. ... ... Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murr Murray’s Reports, Jury Court (Scotland), 5 vols., 1810 — 1830 Scot. 

My. & Cr. Mylne and Craig’s Reports, Chancery, 6 vols,, 1835 — 1841 ... Eng. 

My. & K. ... ... Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 ... Eng. 


N. A. C. 

N. & S. ... 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. 

N. B. R. (AU.) ... 

N. B. R. (Ber.) ... 

N. B. R. (Carl.) ... 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. & B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) ... 

N. L. R. ... 

N. S. R. 

N.S. R. (Coch.)... 

N. S. R. (G. & R.) 

N. S. R. (James) 

N. S. R. (Old.) ... 

N. S. R. (R. & C.) 

N. S. R. (R. & G. 

N. S. R. (Thom.) 

N. S. W. Adm. or Ad. 

N. S. W. B. ... ... 

N. 8. W. Bkpty. Cas. ... 
N. 8. W. Eq. ... 

N. 8. W. Ini Arbtn. Gas. 

N. 8. W. L. R 

N. 8. W. Land App. Ots. 
N. 8. W. 8. 0. R: ... 

N. 8. W. 8. 0. R. N. 8. 
N. 8. W. W. N. 

•*. ... ... 
* T. R. ... 

N. Z, Jup. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. S. 

N. Z. L. R. 

N. Z. L. R. 0. A. 

Nels 


' Native Appeal Coses ... 

Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports 

New Brunswick Reports 
New Brunswick Reports (Allen) 

New Brunswick Reports (Berton) ... ... 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

Now Brunswick Reports (Trueman) 

Natal Law Reports ... 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) 

Nova Scotia Reports (Gcldert & Russell) ... 

Nova Scotia Reports (James) 

Nova Scotia Reports (Oldrights) 

Nova Scotia Repoi’ts (Russell and Cbesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty 

New South Wales Reports, Bankruptcy 

New South Wales Bankruptcy Cases 

New South Wales Reports, Equity 

New South Wales Inaustrial Arbitration Cases ... 

New South Wales Law Reports 

New South Wales Land Appeal Courts 

New South Wales Supreme Court Reports ... 

New South Wales Supreme Court Reports, New Series ... 

New South Wales Weekly Notes ... 

North- W^tera Provinces High Court Reports ... 

North-West Territories Reports 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series 

New Zealand Law Reports, 1883— (current) ... ... ... 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883— looT 
NeL^n’s Reports, Chancery, 1 vol., 16S6 — 1693 


S. Af. 
Tasmania. 
Con. 
Can. 
Can. 
Can. 
Can. 

( \'U1. 

Can. 
Can, 
Can. 
Can. 
Can. 
Can. 
C»an. 
8. Af. 
Can. 
Can. 
(’an. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 



xxvi Reports included in xras Work and their Abbreviations. 


Nev. & M. E. B. 

Nev. & M. M. 0. 
Nev. & P. K. B. 
Nev. & P. M. O. 
New Mag. Gas. 

New Pract. Gas. 
New Rep. 

New Seas. Gas. .. 

Nfld. L. B. 

Nolan 

Notes of Gases .. 

Noy 

O. B. & P. 

O. B. S. P. 

O. Biidg. 

O. P. S 

O. L. R. 

0»M. A H. 

O. P. D. 

O. R 

O. R 

Oe R. G. 

O. S 

O. W. N. 

O. W. R. 

Old 

Out. Dig. 

Owen 


P. (preceded by date) 

P. & B 

P. & T 

P. D 

P. E. I 

P. R 

P. Wms. 

Palm. 

Park. 

Pat. App* 

Pater. App. 

Peake 

Peake, Add. Gas. 

Peck 

Pelham ... 

Per. & Dav. 

Per. A Kn. 

Per. 0. S. 

Per. P 

Ph 

Phil. El. Gas. ... 

Phillim 

Phillim. Eccl. Jud. 
Phip. 

Pig. A R. 

Pitc 

Plowd 

Poll 

Poph 

Pow. R. A D. ... 
Prec. Ch. 

Price ... ... 

Price ... ... 

Pug 

Py. R 


Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 
1880 ... ... ... ... ... ••• ••• *** 
Nevile and Manning’s Magistrates* Gases, 3 vols., 1832 — 1838 ... 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 
Nevile and Perry’s Magistrates’ Cases, 1 voL, 1830 — 1837 
New Magistrates’ Cases (Bittlestou, Wise and Parnell), 6 vols., 

1844—1860 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 

New Reports, 6 vols., 1862 — 1866 ... 

New Sessions Magistrates* Cases (Carrow, Hamerton, Allen, etc.), 

4 vols., 1844—1861 

Newfoundland Reports 

Nolan’s Magistrate* Cases, 1 vol., 1791 — 1793 ... 

Notes of Gases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1860 

Noy’s Reports, King’s Bench, fol., 1 vol., 1668 — 1649 

Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers ... 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1660 — 
1666... ... ... ... ... ... ••• ••• - 
Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle’s Election Gases, 1869 — (current) ... 
South African Law Reports, Orange Free State Provincial 

Division 

Ontario Reports ^ •- 

OfBcial Reports of the South African Republic, 1894 — 1899 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 

Ontario Weekly Reporter 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 ... ... 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
1567—1614 

Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 {e,g„ [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (PuMley and Trueman) ... ... 

Law Reports, Probate, Divorce, and Admiralty Division, 16 vols., 

1876—1890 

Prince Edward Island Reports 

Ontario Practice ... ... ... ••• ••• 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 
1696~**'1736 ... ... ... ... ... ... - *** 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 ... 

Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 - 

Patou’s Scotch Appeals, House of Lords, 6 vols., 1822 ... 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 1861 — 1873 
Peake’s Reporte, Nia Prius, 1 vol., 1790 — 1794 ... ... 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 ... 

Peckwell’s Election Gases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 
Perry and Knapp’s Election Gases, 1 vol., 1833 ... 

Perrault’s Counseil Superieur 
Perrault’s Pr6vost4 de Quebec, 1726 — 1766 
Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ ElecUon Gases, 1 vol., 1780 ... •.* ••• 

J. PhiUimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 ... 

Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1867 — 1876 
Phipson’s Digest of Natal Reports, 1858 — 1859 '** 

Rgott and Rodwell’s Registration Gases, 1 vol., 1843— 1846 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488—1^4 ... 

Plowden’s Reports, fol., 2 vols., 1560 — 1680, and Plowdens 
Queries, Vol. I. ... ... ... ••• . ,••• 

PoUexfen’s Reports, King’s Bench, fol., 1 vol., 1670—1682 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — ^1627 ••• 

Power, RodweU, and Dew’s Election Cases, 2 vols., 1848 — 1866 
Precedents in Chancery, fol., 1 vol., 1689 — 1722 
Price’s Reports, Exchequer, 13 vols., 1814 — 1824 ... 

Price’s Mining Commissioners’ Cases ... ... *•* 

New Brunswick ReTOrta (I^gsley) 

Pykes* Lower Cana^ Reports 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 



Eng. 


Eng. 

Eng. 

N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 

S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can 
Can. 
Can. 

Eng. 


Eng. 

Can. 

Can. 

Eng. 

Can. 

Can. 


Eng. 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 



Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 



Reports included in this Work and their Abbreviations. 


Q. Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841—1862 .* 

Q. B. (preceded by date) Law R^orts, Queen’s Bench Division, 1891 — 1901 [1891] 

Law Reports, Queen’s Bench Division, 25 vols., 1876 — 1890 ... 
Queensland Justice of Peace Reports 
Queensland Law Journal 
Quebec Law Reports 
Queensland Law Reports by Beor 
Quebec Practice Reports 

Rapports Judiciaires de Quebec, Oour du Banc du Roi, 1892— 

(current) 

Q. R. (Vol.) S. O. ... Rapports Judiciaires de Quebec, Con rSuperieure, 1892 — (current) 

Q, S. O. R. ... ... Queensland Supreme Court Reports 

Q. S. R. ... ... Queensland State Reports ... ... ... 

Q. W. N. ... ... Weekly Notes, Queensland ... ... ... ... 


Q. B. 

Q. J. 
Q. L. 
Q. L. 
Q. L. 
Q.P. 
Q. R. 


D. ... ... ... 

P 

R. !!! !!! 

R. (Beor) 

R. 

(Vol.)K.B. orQ.B. 

(Vol.) S. O. 

O. R 

R. 

N. ... ... 


R 

R 

R. (Ct. of Sess.) 

K. A. 0. 

K. & O 

B. & G 

R. O 

K. de J. 

K. de L. 

R. B. D. 

R. E. D. 

R. J. R. Q. 

R. L. N. S. 

R. L. O. S. 

R. P. O. 

R. K 

Rast. 

Rayn. 

Real Prop. Cas. 

Rep. Ch. 

Rep. in O. of A. 

Res. & Eq. Jud. 
Reserv. Cas. 

Rick. & M. 

Rick. & 8. 

Ridg. L. &> S. ... 

Ridg. Pari. Rep. 

Ridg. iemp. H. ... 

Ritch. Eq. Rep. 

Rob. Eccl. 

Rob. L. & W. ... 

Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Roscoe’s B.O. ... 
Rose 

Ross, L. C. 

Rowe 
Rul. Cas. 

Russ. 

Russ. & M. 

Russ. A Ry. 

Russ. E. R. 

Ry. & Can. Cas. 

Ry. A Can. Tr. Cas. 
Ry. A M. 

Ryde A K. Rat. App. 
Hyde, Rat. App. 


The Reports, 15 vols., 1803 — 1896... 

Roscoe’s Reports of the Supreme Court of the Cape of Good Hope 

1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 

1873—1898 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell A Chesley) ... 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Legislation et de Jurisprudence de Canada 
Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence, 8 vols., 1846 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (RusseU) 

Quebec Revised Reports 

Revue Legale, New Series, 1896 — (current) 

Revue Legale, Old Series, 21 vols., 1869 — 1802 ... 

Reports of Patent Cases, 1884 — (current)... 

Revised Reports 
Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1676—1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1616 — 1710 
Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoedes’ Reports Ireland), 1 vol., 1793 — 

1796 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 , 

Ridgeway’s Reports iemp. Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1863 
Roberts, Leeming, and Wallis’ New County Court Oases, 1 vol., 

1849—1861 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
RomiUy’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 
Campbell’s Ruling Cases, 25 vols. ... 

Russell’s Reports, CJhancery, 5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Reports ... 

Railway and Canal Cases, 7 vols., 1836 — 1864 ... 

Railway and Canal Traffic Cases, 1856 — (current) ... 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1820 
Ryde and Konstam’s Reports of Rating Appeals, 1 vol., 1894 — 
1004 ••• ... ... ... ••• ••• ••• ••• ••• 

Hyde’s Rating Appeals, 3 vols., 1871—1893 ... ... ... 
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Eng. 

Eng. 

Eng. 

Aus. 

Aus. 

Can. 

Aus. 

Can. 


Can. 

Can. 

Aus. 

Aus. 

Aus. 


Eng. 
S. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng, 

Ir. 


Jr. 


Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 


Eng. 

Eng. 

Eng. 


Eng. 

Eng. 



xxviii Reports included in this Work and their Abbreviations. 


8 . 

S. A« li* J. 
S. A. L. R. 
S. A. L. R. 
8. A. R. 


8 . 0 

8. O, (preceded by date) 
8. O. (H. L.) (preceded 
by date). 

8. 0. (J.) (preceded by 
date). 

8. O. R 

8. L. T 

8, Q. R. 

8. R. ••• 

8. R. C 

8. R. N. 8. W 

8. R. Q. 

8. V. A. R 

Saint 

Salk. 

Sask. L. R. 

Sau. & 8c. 

Saund. 

Saund. & A. 

Saund. Sc B. 

Saund. Sc O. 

Saund. Sc M. 


8ay 

Say 

8c. Jur. ... 

Sc. L« R« 

Sc. R. R. 

Sch. Sc Lcf. 

Scott ... . 

Scott, N. R. 

Sea. Sc Sm. 

Sel. Cas. Oh. 

Selwyn's N.P. ... 
Seas. Caa. K. B. 
Sett. & Rem. 

Sh. (Ct. of Sees.) 

8h. Sc Mad. 


Sh. Dig. 

8b. Just. 

Sh. 8c. App. 

Sh. Teind Ct. ... 
Shep. Touch. 
Show. 

Show. Pari. Cas. 
Bid 

Sim. 

Sim. Sc St. 

Sim. N. 8. 

Skin 

Sm. Sc Bat. 


Bm. Sc G. 

Smith» K. B. ... 
Smith. L. O. 
Smith, Reg. Cas. 
Smythe 


Searle’s Reports of the Supreme Court of the Cape of Good 
Hope 

South African Law JoumaJ 

South Australian Law Reports 
South African Law Reports 

Reports of the High Court of the South African Republic, 1881 — 

Reports of the Supreme Court of the Cape of Good Hope from 

1880 

Court of Session Cases (Scotland), since 1906 (e.^., [1906] 8. 0.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 

{e.g., [1906] 8. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e,g,f [1906] S. C. 

(J.)) ... ... ... ... ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 
Stuart’s Lower Canada Reports 
New South Wales, State Reports ... 

Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1906, 1 vol. 

Salkeld’s Reports, King’s Bench, 3 vols., 1689 — 1712 ... 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, RoUs Court (Ireland), 1 toI., 1837 — 

1840 

Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
Saunders and Austin’s lx)cus Standi Reports, 2 vols., 1896 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1906— (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. 11. and III.), 2 vols., 

1852—1858 

Savile’s Reports, Common Pleas, foL, 1 voL, 1680 — 1691 
Sayer’s Reports, King’s Bench, fol., 1 voL, 1761 — 1766 
Scottish Jurist, 46 vols., 1829—1873 

Scottish Law Reporter, 1866 — (current) ... 

Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, Probate and Divorce, 1 vol., 1869 — 

1860 

Select Cases in diancery, fol., 1 vol., 1685 — 1608 (Pt. III. of Cas. 
in Ch.) 

Selwyn’s Abridgement of the Law of Nisi Prius ... 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1710—1742 

Shaw, Court of Session Cases (Scotland), let series, 16 vols., 

1821—1838 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1836~“1838 ... ... ... ... ... ... ••. ••• 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726-^1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 ... 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 

Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 ... 

Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1699 

Siderfin’s Reports, King’s Bench, (Common Pleas and Exchequer, 

fol., 2 vols., 1667—1670 

Simons* Reports, Chancery, 17 vols., 1826—1852 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 ... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1862 ... 
Skinner’s Reporte, King’s Bench, fol., 1 vol., 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vol., 

1824—1826 

Smale and OifiTard’s Reports, Chancery, 3 vols., 1862 — 1867 ... 

J . P. Smith’s Repoite, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Registration Cases, 1896 — (current) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 


S. Af. 
S. Af. 
Aus. 
S. Af. 


S. Af. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 



RbPOBXS mCLUDEO IN THIS WOBK AND THEIR ABBREVIATIONS. 

Sol. Jo. ••• ••• ••• SoUdtore’ Journal, 1866 — (current) 

Spence Spence’s Equitable Jurisdiction of the Court of Chancery 

Spinks Spinks’ Prize Court Cases, 2 parts, 1854 — 1860 

St. K. Qd. (preceded by 

date) Queensland State Beports, since 1902 {e.g., [1902] St. R. Qd.) ... 

Stair Rep. Stair’s Decisions, Court of Session (Scotland), fol., 2 vols.. 

1661—1681... 

Stark Starkie’s Reports, Nisi Prlus, 3 vols., 1814 — 1823 

State Tr. State Trials, 34 vols., 1163 — 1820 

State Tr. N. S. ... State Trials, New Series, 8 vols., 1820 — 1868 

Stewart ... ... ... Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 

Stockton ... ... Stockton’s Vice-Admiralty Report and Digest ... 

Story ... ... ... Story’s Commentaries on Eqmty Jurisprudence ... 

Stra. ... ... ... Strange’s Reports, 2 vols., 1716 — 1747 

Stu. M. & P. ... ... Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1861 — 

1853 

Stuart ... ... ... Sessions Cases (Stuart) 

Stuart, Adm. ... ... Stuart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1856 ... 

Stuart, Adm. N. S. ... Stuart’s Vice-Admiralty (Lower Canada) Cases, 2nd series, 1859 

—1874 

Stuart, K. B. ... ... Stuart’s Reports of Cases in King’s Bench, et^c. (Lower Canada), 

1810—1836 

Sty. ... ... ... Style’s Reports, King’s Bench, fol., 1 voL, 1646 — 1666 

Sw. ... ... ... Swabey’s Reports, Admiralty, 1 voL, 1855 — 1859 

Sw. & Tr. ... ... Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 

1868—1865 

Swan. ... ... ... Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 

Swin. ... ... ... Swinton’s Justicia^ Reports (Scotland), 2 vols., 1835 — 1841 ... 

Syme ... ... ... Syme’s Justiciary Reports (Scotland), 1 voL, 1826 — 1829 


T. & Id* ... ... *.. 

T. H 

T. Jo. 

T. L 

T. L. R. 

T. P 

T. P. D. 

T. Raym. 

T. S 

Taml. 

Tas. L. R. 

Taunt. ,*. 

Tax Cas. 

Tay. 

Temp, Wood 
Term Rep. 

Terr. L. R. 

Thom 

Toth. 

Town. St. Tr 

Trem. P. C 

Trist 

Tru 

Tudor, L. C. Merc. Law. 
Tudor, L. O. Real. Prop. 

Turn. & B 

Tyr 

Tyr. dc Gr 


Temple and Mew’s Criminal Appeal Coses, 1 vol., 1848 — 

1861 

Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667—1686 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910— (current) 
South African Law reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 

1683 

Reports of the Supreme Court of the Transvaal, 1902 — 1909 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Oases, 1876 — (current) 

Taylor’s King’s Bench Reports 
Manitoba Reports iemp. Wood 

Term Reports (Dumford and East), fol., 8 vols., 1786 — 1800 ... 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 ... 


Townsend, Modem State Trials 

Tremaine Pleas of the Crown, 1 vol., 1667 

Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman) ... . . ••• 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property ... — 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 1825 ... 

Tyrwhitt’s Reports, Exchequer, 6 vols., 1830—1835 ... y. 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 183 d 


U. C. Jur. ... ... Upper Canada Jurist 

U. C. L. J. N. S. ... Canada Law Journal, New Series, 1866 — •** 

U. C. L. J. O. S. ... Canada Law Journal, Old Series, 10 vols., 1865 — 1864 ... 

U. C. R. ... ... Upper Canada Reports, Queen’s Bench ... 

Udal ... ... ... Fiji Law Reports (Udal) 


V. L, R. 
V. B. 



Victorian Law Reports 

Victorian Reports 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) — •*; 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1606 1673 


xxix 


Eng. 

Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 


Eng. 

S. Af. 

Eng. 

S. Af. 
Eng. 
S. Af 
8. Af. 

Eng. 
S. At. 
Eng. 
Aus 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 

Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 



XXX Beforo^ included in this Wore and their Abbreviations. 

Vent Ventris* Reports (Vol. I., King’s Bench; Vol. II., Common 

Pleas), fol., 2 vols., 1668 — 1691 Eng. 

Vem Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 Eng. 

Vem. & Scr. ... ... Vernon and Sciiven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788 Ir. 

Ves. ... w. ... Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 Eng. 

Ves. & B. ... ... Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814 ... Eng. 

Ves. Sen. ... ... Vesey Sen.*8 Reports, 2 vols., 1747 — 1766 ... Eng. 

Vin. Abr. ... ... Viner’s Abridgment of Law and Equity, fol., 22 vols Eng. 

Vin. Supp. ... ... Supplement to Viner’s Abridgment of Law and Equity, 6 vols. Eng. 

W. ... Watermeyer’s Reports of the Supreme Court of the Cape of Good 

Hope, 1857 ... ... ... ... ... ... ... S. Af. 

W. A. L. R West Australian Law Reports ... Aus. 

W. A’B. & W. ... ... Webb, A’Beckett and Williams’ Victorian Reports Aus. 
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for Attorney-Oeaerai. 
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Actiengeseiischaft. 

Admlty. 




„ Admir^ty. 
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„ Affirming. 
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99 Application. 
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,9 Lord Justice. 
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99 Magistrates. 
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99 Metropolitan Bailway Co. 

99 Midland Great Western Bailway Co. 

99 Midland Bailway Go. 

99 Mortgage. 

99 Mortgagee. 

99 Mortgagor. 


99 North British Bailway Co. 
99 North Eastern Bailway Co. 
,9 Not Followed. 

99 NifldPzius. 

99 Order. 

99 Overruled. 
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Qu. 

B« O* • • 

B* O* • 

B. S. A. 

B* 3« 0« • 

Ba S* O* • 

Befd. . 

Begn. of Trade Mk 
Begr. of Trade Mks 
Besp. • 

Xl^esug* • • 

Bevsd. 

Bev^. • 

B'y» Oo* • 

S. O. . 

S. O. (name of colon 
S. B. . 

S, B. & O. By. Oo 
8. B. By. Oo. 

8. P. . 

8 . 8 . 

Sched. . 

Sci*fa . . 

8eci). . . 

8et. Land Act 
8ettlmt. 

Soc. 

8oc. Anon. . 

8olr. 

Trade Mk. 

Tram. Co. 

U. O. . 

U. D. O. 

U. S. A 

Union Assmt. Com 
Urban 8. A. . 


Workmen’s Comp. Act 


for Privy Council. 

9 , Petition or Blection Petition. 

„ Plaintiff. 

„ Queen’s Bench Division. 

„ Qucere. 

„ Bural (Council. 

„ Bural District Council. 

„ Bural Sanitary Authority. 

„ Bevised Statutes of Can^a. 

Buies of the Supreme Court, 1883« 

„ Beferred. 

„ Beg^ration of Trade Mark. 

,, Begistrar of Trade Marks. 

Bespondent. 

„ Restoring. 

,, Reversed. 

„ Reversing. 

„ Bail. Co. or Railway 0>. 

„ Same Case. 

,, Supreme Court of a Colony. 

Settled Bstates. 

„ South Bastern & Chatham Railway Co 
„ South Bastern Railway Oo. 

,9 Same Point. 

99 Steamship. 

,9 Schedule. 

,9 Scire facias, 

99 Section. 

„ Settled Land Act. 

„ Settlement. 

„ Society. 

„ 8oci6t6 Anonyme, etc. 

,9 Solicitor. 

,9 Trade Mark. 

99 Tramways Company. 

9 , Urban Council. 

„ Urban District Council 
,9 United States of America. 

99 Union Assessment Committee. 

,9 Urban Sanitary Authority. 

,9 Vice-Chancellor. 

„ Workmen’s Compensation Act. 
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MEANING OF TEEMS 

USED IN CLASSIFYING ANNOTATING CASES, 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classidcation of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ** Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and arc arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ” arranged chronologically inter se. The terms used in classifying 
the annotating cases are as follows ; — ■ 

Appuei) ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to bo good law in the annotating case where the latter is 
in a higher court than the former. 

OoNSiDBiRED ” (Oonsd.). — This expression is used wihere the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

** Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Rxpuwined ” (Rxpld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

” Extended ” (Extd.). — Compare ” Applied,” supra. 

” Followed ” (FoUd.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantie^y identical in the two cases. 

‘•Not Followed ” (N.F.). — Compare ” Followed,” supra^ to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In othier words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Contempt 

1. What is contempt of court.] — (1) Motion 
against two printers for publishing a letter abusing 
defts. who had made affidavits in a cause before 
the ct. : — Held : they would be committed. 

(2) It is incumbent upon cts. of justice to 
preserve their proceedings from being misrepre- 
sented, & the minds of the public should not be 
prejudiced before a cause is heard. 

(3) There are three different sorts of contempt, 
(a) One kind of contempt is, scandalising the ct. 
itself. (6) There may be likewise a contempt of 
this ct., in abusing i)arties who are concerned in 
causes here, (c) There may be also a contempt 
of this ct., in prejudicing mankind against persons 
before the cause is hoard (Lord IIardwickpj, C.).^ — 
Re ItEAD & Huooonson (1742), 2 Atk. 469 ; 26 
E. R. 683 ; svb nom. Roach v. Gary an, Dick. 
794, L. O. 

Annotations : — Aa io (1) Consd. Re Amrrioan Kxchani?e In 
Europe, American Exchange in Europe i\ Glllig (1889), 
68 L. J. Ch. 706. Eefd. B^er v. Hart (1742), 2 Atk. 488. 
Ab to (2) Apld. lie Cheltenham & Swansea Railway Carriage 
& Wagon Co. (1869), L. R. 8 Eq. 680. Refd. Tlchborne 
V. Mostyn (1867), L. R. 7 Eq. 65, n. ; Robson v. Dodds 
(1869), 20 L. T. 941 ; Tichborne v. Tlchborne (1870), 
39 L. J. Ch. 398 ; Kitcat v. Sharp (1882), 52 L. J. Ch. 
134 : Re American Exchange in Europe, American 
Exchange in Europe v. Gllllg (1889), 68 L. J. Ch. 706 ; 
Re Crown Bank, Re O’Malley (1890), 44 Ch. D. 649 ; 
Dunn Bevan, Brodie v. Bevan, fl922] 1 Ch. 270. Aa 
to (3) Refd. Re Martin, Rx p. Van Sandau (1844), De G. 55 ; 
Ex p. Van Sandau (1846), 1 Ph. 605 ; Coleman v. West 
Hartlepool Ry. (1800), 8 W. R. 734 ; Kitcat v. Sharp 
(1882), 62 L. J. Ch. 134 ; Hunt v. (Clarke (1889), 58 
L. J. Q. B. 490 ; McLeod v, St. Auhyn, (1899] A. C. 
549 ; R. r. Gray, [1900] 2 Q. B. 36 ; R. v. Tibbits (1901), 
71 L. J. K. B. 4 ; Scott v. Scott, [1913] A. C. 417. Generally, 
Refd. Ex p. Jones (1806), 13 Ves. 237 ; R. v. Clement 
(1821), 4 B. & Aid. 218 ; Re Ludlow Charities, Charlton’s 
Case (1837), 2 My. & Cr. 316. 

2. .] — (1) The power which the cts. in 

Westminster Hall have of vindicating their own 
authority is coeval with their first foundation & 
institution ; it is a necessary incident to every ct. 
of justice, whether of record or not, to fine or 
imprison for a contempt of the ct. acted in the 
face of it. 

(2) Contempt of ct. involves two ideas, con- 
tempt of [the judges’] power & contempt of their 
authority. The word authority is frequently 
used to express both the right of declaring the 
law, wliich is properly called jurisdiction, & of 
enforcing obedience to it, in which sense it is 
equivalent to the word power ; but by the word 
authority 1 do not mean that coercive power of 
the judges hut the deference & respect which is 
paid to them & their acts, from an opinion of their 
jastice & integrity. 

(3) An act of violence upon [a judge] when he 
was making an order [at his house or chambers] 
would be a contempt punishable by attachment 
(WiLMOT, J.).— R. V. Almon (1766), Wilm. 243; 
97 E. R. 94. 

Annoiationa : — As /o (1) Consd. Miller v. Knox (1838), 4 
Bing. N. 0. 674. Refd. R. v. CJlement (1821), 4 B. & Aid. 
218 ; R. V. Davison (1821), 4 B. 6c Aid. 329 ; Re Martin, 
Ex p. Turner (1844), 3 Mont. D. & De Q. 623 ; Re Martin, 
Ex w. Van Sandau (1844), De G. 66 ; Ex p. Jolliffe (1873), 
42 L. J. Q. B. 121 ; R. v. Lofroy (1873), L. R. 8 Q. B. 
134 ; Ex p. Martin (1879), 4 Q. B. D. 212 ; R. v. Gray, 
11900) 2 Q. B. 36 ; Scott v. Scott. [1912] P. 241. Aa to (2) 
Refd. R. V. Faulkner (1835), 2 Or. M. & R. 525 ; R. v. 


of Court Generally. 

Davies, [1906] 1 K. B. 32. Aa to (3) Oonsd. Re Johnson 

(1887), 20 Q. B. D. 68. Refd. Crawford’s Case (1849). 

13 Q. B. 613. Gcnerdlly, Mentd. Youens v. Keen (1857), 

2 C. B. N. S. 384 ; Mersey Docks & Harbour Board r, 

I’cnhallow (1861), 8 Jiir. N. S. 486. 

3. .] — The comrs. named in, & charged 

with the execution of a writ of rebellion, have a 
righi., at their discretion, to require the assistance 
of any of the liege subjects of the Crown to aid & 
assist in the execution of the writ. They have the 
right, upon reasonable apprehension of resistance 
to the execution of the writ, although no actual 
resistance has taken place, & as against persons 
appointed & acting as constables in Ireland under 
3 Geo. 4, c. 103. If a stranger to the proceedings 
in the cause, but liable to be called upon to assist 
in the execution of a wiit of rebellion, be regularly 
called upon to render such assistance, So decline 
so to do, the ct. out of wliich such writ issued may 
commit such iierson as ^ilty of a contempt of ct. 

A contempt of ct. is thus described in the 
Practical Register in Ch. pp. 133, 131 : “A con- 
tempt is a disobedience to the ct., or an opposing or 
depising the authority, justice or dignity thereof. 
It commonly consists in a party’s doing otherwise 
than he is enjoined to do, or not doing what^ lie is 
commaruhid or required by the process, order or 
decree of the ct. Sometimes it arises by one or 
more ; their opposing or disturbing the execution 
or service of the i)rocess of the ct. or using force 
to the party that serves it ; sometimes by using 
words importing scorn, reproach or diminution of 
the ct. its process, orders, officers or ministers, 
upon executing or serving such process or orders. 
It is also a contempt to abuse the process of the 
ct. by wilfully doing any wrong in executing it ; 
or making use of it as a handle to do wrong ; or 
to do any thing under colour or pretence of process 
of the ct. without such process or authority ; ” & Die 
punishment is added ; “ For any direct & positive 
contemijt, a party may not only be taken into 
custody but committed during tlie pleasure of the 
ct. But for a bare contempt in not doing some- 
what, then only till he obey So perform, for a 
contempt in doing somewhat against the order of 
the ct., is accounted much greater than omitting 
to do somewhat commanded, seeing the one is 
wilful, the other not always so ; So besides, what 
is only not done may be done, but what is once 
done cannot be undone, though its effects may 
often be made to cease, or reparation may be 
made.” I cite these passages, because they appear 
to me to afford a complete answer to one objection 
which was urged at your Lordships’ bar, namely, 
that process of contempt cannot be issued for a 
bare nonfeasance (Patteson, J.). — Miller v, 
Knox (1838), 4 Bing. N. C. 574 ; 6 Scott, 1 ; 
132 E. R. 910, H. L. 

Annotation : — RMd. Scott v. Scott, [1912] P. 241. 

4. Contempt not matter of form.] — Deft, 
attended in obedience to a subpeena duces tecum 
with which he was served on pltf.’s behalf, but 
owing to ill health it was deemed advisable for 
liim remain outside the ct. until he was called. 
He accordingly remained in waiting until he was 


WATJ3H (1846), 10 I. Eq. R. 93.— IR. 

1 ii. The essence of con- 

tempt is action or inaction amotmtins: 
to an interferenoe with or obstruotion 
to or havinsr a tendency to interfere 
with or obstruct due administration of 
Justioe . — He Dunn, [1906] V. L. R. 
493.— AUS. 


PART I. ! been attached for writlni? letters to the 

I judge to obtain, or in order to obtain, 
1 i. What is contempt of court .] — a dlfiCerent result to prooeedings pending 
Cts. have divided contempt into tliree i before that judge than might otherwise 
classes ; (1 ) cases where the ct. issues I be the case : (3) oases of constructive 
its attachment against a party who has I contempt, as in cases where parties 
disobeyed its orders, or treated them have been referred to by o^robrious 
with contempt ; (2) where parties hav 1 epithets in new8paper8.-~^iBOH v. 
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informed by his a4jtomey that the record had been 
withdrawn. It appeared that during the absence 
from the ct., for a few minutes, of deft.*s attorney 
to fetch his counsel from an adjoining ct., the 
cause was called on & deft, called on his a^^poana 
both within & without the ct., but not hearing 
himself called he failed to answer, whereupon 
pltf.’s attorney withdrew the record on the alleged 
ground that deft, was a material witness in whoso 
absence it was not safe for pltf. to go to trial. 
A motion, on affidavits, for an attachment against 
deft, for contempt in not obeying the aubpoana 
was made : — Held : there was no ground for the 
application, which was founded on tlie notion 
that deft, had been guilty of a contempt. Contempt 
was not a matter of form but of substance, &> the 
affidavits showed no contempt. The witness 
attended & was in waiting, ready & willing to be 
examined as a witness, & it was only because he 
did not hear himself called that he did not answer, 
<fc he had therefore been guilty of no contempt & 
was not liable to the penalty of attachment. — 
(iLENDiNNiNG V, Thomab (1862), 6 L. T. 251. 

5. Court will not presume contempt.] — The 
ct. will not presume a contempt, & therefore 
where an excuse, even ambiguously worded, is 
ollered for the non-attendance of a witness, the 
ct. will leave the party to his remedy by action 
or motion for a now trial. — Schot.es v. Hilton 
(1842), 10 M. & W. 15 ; 11 L. J. Ex. 332 ; 152 
E. R. 302. 

Annotation Refd. Hadden v. Parker (1849). 14 J. P. Jo. 4. 

6. Whether offence committed — Power of court 
to decide.] — (1) Ots. are themselves the judges 
what tone & manner amounts to a contempt 
of ct. 

(2) A return to a writ of habeas oorpxia showed 
that prisoner had boon sentenced for contemiit of 


the Royal Ot. of Jersey for protesting in ct, in the 
most unbecoming tone,” & after repeated warnings, 
against the proceedings of the Royal Ct. : — Held : 
the return was not bad on the face of it, because 
contempt might be shown by manner os well as 
by words. — Cahus Wilson's Case (1845), 7 Q. B. 
984 ; 1 New Pract. Cas. 103 ; 6 Htate Tr. N. H. 
183 ; 14 U J. Q. B. 201 ; 5 E. T, O. H. 52 ; 9 J. P. 
666 ; 9 Jur. 394 ; 115 E. R. 759. 

Amudation^ : — As to (1) Consd. p. Pfticr (1864), 5 B, S. 

299. Befd. Crawford’s (^ase (1849), Q. B. 613 ; Uainy 

V. Sierra Leone JJ. (1853), 8 Moo. I». C. C. 47 ; Dodd's 

Case (1858), 2 De Q. & J. 519. Gencralty, Mentd. Re 

Dimes (1850), 19 L. J. Q. B. 158: Kx jt. AtmUtbou (1860). 

25 J. P. 116; II. V. Tooko (1884), 48 J. P. 661; Boll 

Cox V. Hakes & Penaanoo (1899), 63 L. T. 392 ; U. v. 

Crewe, Kx p. Sokjromo, [1919] 2 K B. 576. 

7. .] — Tlie J udicial Committee have 

no jurisdiction to entertain an appeal from 
orders made by a ct. of record in the Colonies 
inflicting fines upon a practitioner for contempt 
of ct., such ct. being the sole judge of what con- 
stituted the contempts. — Rainy v. Sxebra Leone 
J.r. (1853), 8 Moo. P. C. C. 47 ; 14 E. R. 10, l\ C. 
Annotations: — Consd. MiiDormot-t «. Britisli Ouiaiia JudKos 

(1868), L. II. 2 P. C. 341. Msntd. Re Ramsay (1879). 

L. R. 3 P. C. 427. 

8. J — Ex p. Pater, No. 120, post 

Jurisdiction of court to punish for contempt.] — 

See Part III., post, 

9. Conolusiveness of report of Master of 

Crown Office.] — The report of the Master of the 
Crown Office that deft. & liis attorney are in con- 
tempt for not obeying an award is to be taken as 
a cfmviction, & on defts. htdng brougiit up for 
jud^nent, the ct. will n<.)t receive affidavits in 
denial of the contempt, but only in mitigation of 
punishment. — Coulson v, Graham (1814), 2 

Chit. 57. 

Amudalion : — Mentd. Walinsley v. Muntiy (1884), 13 ( 4 . B. D. 

897. 


Part II. — Distinction Between Criminal and Non-criminal 


Contempt. 


10. General principles of distinction*] — (1) 

Ihivilege of Parliament discussed {See No. 970, 

(2) The clandestine removal of a ward of ct. 
fjom the custody of the person with whom such 
ward h^s been residing under the authority of 
the ct., is in its nature a criminal contempt. 

(3) A member of the House of Commons 
carried off his infant daughter, a ward of the ct., 
from the house of the ladies under whose care she 
had been placed by the guardians appointed by 
the ct., on being personally examined by the 
ct., admitted the fact, refused to state the 
present residence of his daughter : — Held : he 
would be ordered to be committed although he 
was not a party to the suit. 

(4) With respect to the distinction between 

ciimlnal contempts, I agree that there may 
oftentimes be a difficulty in finmng, first, authority 
lor deciding where the line is to be drawn, & 
secondly, instances in practice for drawing it. 


Yet that line has been recognised by the Ct. of 
K. B. in Caimur v. KnaichhuU [7 Term Rep. 448] 
& Walker v. Groavenor {Lord) [7 Term Rep. 171J. 
The former was the case of non-])erformance of 
an award, made a rule of ct. ; for non-performance, 
being a disobedience, was a contempt of the ct. & 
so might be I'cgarded as technically speaking & 
in form an offence. But^ the ct. held that as it 
related simiffy to a civil matter, & was rather in 
the nature of process to compel the performance 
of a specific act, the matter was in substance not 
criminal but civil, & it refused to commit deft., a 
member of Parliament, for liis disobedience. The 
same doctrine was laid down in the other case, 
where t.he non-compliance was by a^ peer. But 
suppose the matter to have been criminal, though 
without breach of the peace ; suppose, for instance, 
an interruption or obstruction of the ct.^s business 
by a man, having privilege of Parliament, getting 
up & stopping the cl. by a long harangue, by 
ribaldry, by invective, by slander, or by any 


5 i. Court will not presume con 
tenipt. ]~-Contenipt of ct. belncr < 
offcuoe. nothing will be in 
rerrea, & it la neoeaaary to prove th 

offetMJc oommitfad - 

ractt.>-^Whil« a power r^ldee In an 
et. or )udge to oomznlt tor oontempi 


It is the power or privilege of such ct. 
or judge to dotermiue on the faotSp &> 
it does not belong to any higher tribunal 
to examine into the truth of the cose. — 
Re CULBKa (1860), 7 U. C. R. 223.—- 
CAN. 

611. .] — Young v, 

Saylob (1892). 23 O. R. 513; 20 

A. R. 645.— CAN. 

9 i. —^OonehiaivaneaM of master*s 


certificate.] — Fhkngh v. Frknch (1824), 
1 Hog. 138.— IR. 

0 ii. Master proper person 

to decide whether order disobeyed. 1 — 
Paxton v. DxiYDEN (1873), 6 P. R. 83. 

—CAN. 

9 ill. Report examiner— On 

refusal to answer by toilness — Certiftcate 
requisiteA — Ci.A»K v. Allen (1878), 43 
U. O. R. 242.- CAN, 
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other indecency which human wit may fancy, 
or human folly may practice, is it possible to doubt 
that the ct. would order its officer to seize him 
forthwith & remove & commit him to confinement, 
as a person, who, in the face of the ct., had been 
^^ilty of a contempt of a criminal & not of a civil 
kind (IjORd Brougham, C.). — Wellesley v. 
Beaufort (Duke) (1831), 2 Russ. & M. 639 ; 39 
E. R. 638 ; fiub nom. Re Long Wellesley, 2 State 
Tr. N. S. 911, L. C. 

AnnotaiionB : — J8 to (1) Consd. Re Ludlow Charitlos, Charl- 
ton’s Case (1837), 2 My. & Cr. 316; Re Anprlo-French 
Co-op. Soc. (1880), 49 L. J. Ch. 388. Apld. Re Freston 
(1883), 11 Q. B. 1). 645 ; Re Gent. Gent-Davis v. Harris 
(1888), 40 Oil. D. 1 90. Coiisd. Re Annstrongr, Ex p. Lindsay. 
(1892] 1 Q. B. 327. Refd. Re Charity Comrs. of England, 
Ex p. Tamworth School (1808), 18 L. T. 233 ; R. v, 
Castro, Onslow’s & Whalley’s Case (1873), L. R. 9 Q. B. 219 ; 
Seldon v. Wilde, [1911] 1 K. B. 701. Js to (4) Refd. 
Seldon v. Wilde, [1911] 1 K. B. 701. Generally, Reid. 
Gosset V. Howard (1847), 11 Jur. 760. Mentd. Stockdalo 
V. Hansard (1839), 9 Ad. & El 1 ; Re Martin, Ex p. Van 
IBandan (1844), Do G. 55 ; Re Martin, Ex p. Van Sandau 
(1846), Do G. 303. 

11. .] — (1) An application by a party to 

a divorce suit for an attaclunent against a person 
not a party t-o the action for contempts of ct. in 
the publication of comments calculated to pre- 
judice the fair tHal of the action, is a “ criminal 
cause or matt er ” within the meaning of Jud. Act, 
1873 (c. 66), s. 47, & no appeal from an order made 
upon such an apphcation can be brought to the 
Ct. of Appeal. 

Of coui’se, there are many contempts of ct. that 
are not of a criminal nature, for instance, when a 
man does not obe^ an order of t/lie ct. made in 
some civil proceeding to do or to abstain from 
doing something, as where an injunction is granted 
in an action against a deft., & he does not perform 
what he is ordered to perform, & then a motion 
is made to commit him for contempt, that is 
really only a procedure to get some tiling done in 
the action, & has nothing of a criminal nature in 
it. But/ what gives the ct. the power to act is the 
fact that applt. has done sometliing to i)rcvent 
the course of justice by preventing the divorce 
suit from being properly tiled. That is clearly a 
contempt of ct. of a criminal nature. Authorities 
have been cited which show that everything done 
to prejudice the judge or jury in the trial of an 
action is a criminal act, because it is an attempt 
to prevent the course of justice. There are 
obviously contempts & contempts ; there is an 
ambiguity in t/he word ; & an attachment may 
sometimes be regarded as a civil proceeding. For 
instance, where an order was made by the Ct. 
of Ch. in former days there was no mode of enforcing 
such order but by attachment. We must not, 
therefore, be misled by the words contt^mpt & 
attaclunent, but we must look at the substance of 
the thing. In the present case I have no doubt 
that the proceeding is a summary conviction for 
a criminal offence, & therefore no appeal lies 
(Bindley, L.J.). 

There are different kinds of attachment for 
contempt. One kind of attachment is to enforce 
obedience to an order made in a civil action or 
proceeding, against one of the parties, in respect 


of something the doing or not doing of which is 
not a criminal act. That would not be an order 
in a “ criminal cause or matter ’* within ,Tud. Act-, 
1873 (c. 66), s. 47. But there is another kind of 
ati acliment wliich is the subject of an independent 
application against a person who is not a party 
to the suit in respect of an act done outside the 
suit, Sc which act is criminal. That, I think, is 
within the words of Jud. Act, 1873 (c. 66), s. 47 
(Lopes, L.J.). 

(2) It is convenient that the notice [of motion] 
should be intituled in the cause to show to what 
matter the motion to commit refers (Cotton, L.J .). 
— O’Shea v. O’Shea & Parnell (1890), 16 P. D. 
69 ; 69 L. J. P. 47 ; 62 L. T. 713 ; 38 W. R. 374 ; 
6 T. L. R. 221 ; 17 Cox, C. 0. 107, C. A. 

Annotediema : — As to (1) Consd. Re Evans, Evans v. Notion, 
[1893] 1 Ch. 252 ; Scott v. Scott, [1913] A. C. 417. Refd. 
Re Aflhwin, Ex p. Ashwin (1890), 25 Q. B. D. 271 ; Lewis 
r. Owen, [1894] 1 Q. B. 102 ; Eccles v. Louisville & 
Nashville Railroad Co. (1911), 56 Sol. Jo. 74. 

12. .] — Scott v. Scott, No. 301, pofiU 

13. Distinguishing characteristics of criminal 
contempt — No privilege from arrest.] — W ellesley 
V. Beaufort (Duke), No. 10, ante. 

14. .] — A barrister, who was also a 

Member of Parliament, appeared before a mast.er, 
as counsel in support of a petition presented by 
liimself & others ; & he afterwards addressed a 
letter to the master, which was expressed in 
threatening terms, & the tendency of which was 
to induce the master to alt/er the opinion he was 
supposed to have formed upon the case, & he 
subsequently wrote a letter to the Lord Chancellor, 
in which he avowed the authorship of the letter 
to the master. The I^ord Chancellor committed 
him during pleasure. 

C., as a member of the House of Commons, Sc as 
a barrister, must very well have known that no 
longer ago than the year 1831 a case occurred 
[Wellesley v. Beaufort (Duke), No. 10, ante'\ 
which involved a question precisely similar to the 
present. It was a matter of discussion in this ct. 
Sc of inquiry in the House of Commons, & It led 
to the same result as has followed the investigation 
in this case, namely, the resolution of a Committee 
of Privileges, that, for contempts of this ct., the 
House of Commons, most properly, do not con- 
sider a member of their House as x>rivileged. By 
contempt of this ct., I mean that species of con- 
tempt of which the party was guilty in the case in 
1831, Sc of which C. has been adjudged guilty in 
this case (Lord Cottenham, C.). — Re Ludlow 
Charities, Lechmere Charlton’s Case (1837), 
2 My. Sc Cr. 316; 6 L. .1. Ch. 185 ; 40 F. R. 661, 
L. C. 

Annotations : — Consd. Re Anglo-French Co-op. Soc. (1880), 
49 L. J Ch. 388. Apld. Re FrcRton (1883), 11 Q. B. D. 
645. Reid. Gossett v. Howard (1847), 11 Jur. 750 ; Re 
Charity Comrs. of England, Ex p. Tamworth School 
(1868), 18 L. T. 233; Scott v. Scott, [1913] A. C. 417. 
Mentd. Stookdale v. Hansard (1839), 9 Ad. & El. I ; Re 
M£U*tin, Ex p. Van Sandau (1844), Dc G. 55 ; Ex p. Van 
Sandau (1840), 1 Ph. 605 ; Smith r. Lakoman (1856), 
26 L. J. Ch. 3()5 ; Shaw v. Shaw (1861), 2 Sw. & Tr 617 ; 
Re Wallace (1 866), L. R. 1 P. C. 283 ; R. v. Murphy (1 869), 
L. R. 2 P. C. 636 ; R. v. Onslow & Whalley (1873), 12 
Cox, C. C. 358 ; R. v. Skipworth, R. v. De Castro (1873), 
12 Cox, C. C. 371. 


PART II. 

13 i. Distinguishing characteristics of 
(riminal contempt — Setting court at 
naught.] — Deft, in an action of eject- 
ment, after possession bad boon taken 
over by the sheriff, forcibly regained 
possession of the lands. An order was 
obtained to attach him for contempt 
of ot., & he was arrested. On a motion 
to discharge the prisoner from custody ; 
— Held : he was in custody under pro- 
oesB of a crlminid nature. Sc not of a 
o}vIl nature. 


No clearer case than the iirosont 
could exist in which the attachment is 

g unitive &: disciplinary, since it is one 
i which the ct. itself is concerned as 
between itself & deft. The ct.’s pro- 
cess has been set at naught, & what 
it has ordered to be done has been 
undone. If an attachment directed 
against a member of the public who 
has set the ot. at naught is a criming 
matter, then a fortiori such is the case 
when it is dirooted against the very 
deft, who not oply refuses the ot.*8 


aid, hut renders the ct.’s judgment of 
no effect, which has been executed 
Pallks, L.C.B.). — Smith v. Molloy 
1905), 31 1. L. T. 221.'— IR. 

a. Newspaper comment on pending 
trial — Criminal contempt,] — An applica- 
tion to punish as contempt of ot. for 
publication in a newspaper of matter 
calculated to interfere with the due 
administration ot justloe is In its nature 
criminal. — Ex p. Smith (1901), I 
8. R. N. S. W. 66,— AVS, 
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15 . ,] — An order was made directing 

a solr. to deliver up certain documents, to pay 
a sum of money & the costs of the order. This 
being disobeyed, the persons in whose favour the 
order was made obtained an order for attachment. 
Before this order was executed the solr. did all 
he was directed to do except paying the costs. 
He was afterwards arrested while returning to 
his office from defending a client at a preliminary 
inquiry before a police magistrate. He applied 
to the ct. for his discharge, on the ground that he 
was at the time privileged from arrest : — Held : 
the aitacliment, being an attachment for disobedi- 
ence of an order made on a solr., was punitive & 
disciplinary in its nature, & that against an arrest 
under such an order no privilege existed. 

It is clear that there is no privilege from arrest 
upon a criminal charge, but the privilege does 
apply as to arrest upon mesne process, & upon 
judgments for debts & other causes of action, 
ii. is clear that the privilege can be successfully 
claimed by Members of Parliament, by witnesses 
going 1-0 or coming from cts. of justice in obedience 
to suhpamas, & by solrs. & barristei*s attending cts. 
to discharge their professional duties. It has been 
said in the Q. B. Div. that all attachments for 
cont<^mpt of ct. are Hie same & have the same 
incidents. I cannot assent to this. I think that 
the incidents are difft^rent, because the nature of 
contempts is different. The question depends 
upon the kind of contempt. In the Ot. of Ch. 
af-f achment for contempt might be merely a means 
of enforcing obedience to a decree, which was a 
judgment upon a dispute as to a civil right between 
the parlies to the suit ; a decree of the Ct. of Ch. 
was of the same nature as a judgment of the cts. 
of common law ; & I think, that as to contempts 
of this nature, privilege would apply. There were, 
however, other kinds of contempt in which attacli- 
ments were granted for the purpose of x>reventing 
a breach of the law & of maintaining the discipline 
of the cts., & in these cases the question is whether 
the attachment is more like criminal or civil 


process, whether it is more like arrest for a crime, 
or more like the enforcement of a decree in a suit 
between parties. Process to enforce civil obliga- 
tions is subject to privilege, but process for acts 
in the nature of offences is not. Attachments are 
gi'anted for neglect of obedience to the orders of 
(its. of justice ; when they are issued merely for 
the purpose of enforcing judgments in civil dis- 
I)utes, & when the breach of the order to do or 


not to do something cannot be said to be in the 
nature of an offence, then the privilege can be 
claimed ; but where an attacliment is issued for 
a breach of the law, or as a remedy for something 
that is a breach of the law & in the nature of an 
offence, no privilege can be claimed (Brett, M.R.). 
—He Preston (1883), 11 Q. B. D. 645 ; 62 
L. J. Q. B. 646 ; 49 L. T. 290 ; 31 W. B. 804, C. A. 

: — Consd. Be Dudley (1883), 12 Q. It D. 44 ; 

S Harvey V. Harvey (1884), 26 Ch. D. 644; Be Wray 
* 55 S* J Gent, Gent-Davis v. Harrii^ 
» 40 Ch D. 190: Be Grey, [1892] 2 Q. B. 440 ; 
I V. WUde, [19111 1 K. B. 701 ; Scott v. Scott, 
^fd. Be Evans, Evans v. Noton, 
Seaward u. Paterson (1897), 66 L. .T. Ch. 
^5 Wickham, Marony v. Taylor (1887), 

3.) Ch. D. 272 ; Haydon v, Haydon (1911), 104 L. T. 477. 

As ^ privilege from arrest for contempt 
Part VT., Sect. 8, post, 

appeal — Judicature Act, 
1873 (c. 66), s. 47.] — (1) To a writ of habeas corpus 
issued at the instance of the parent of a chiM, 
wmeh had been wrongfully detained by deft., a 
return was made by deft, to the effect that, as he 


had, before the issuing of the writ, parted with 
the custody of the child so detained by him to 
an(>ther person who had taken her out of the 
jui^diction, it was impossible for him to obey the 
writ : — Held : it was no excuse for non-compliance 
with the writ that deft, had wrongfully handed 
over the child to another jierson, &, therefore, 
the return was had, & an attachment must issue 
against deft, for disobedience to the writ. 

(2) An appeal lies to the Ct. of Appeal against 
an order for an attachment for disobedience to a 
writ of habeas corpus. 

The object of the attachment is to enforce tlu' 
delivery up of the child. The app(-al is from an 
order quashing the return the habeas carpets 
directing the issue of an attachment. That is a 
civil, not a criminal, matter, & sect. 47 of the 
above Act does not apply (Bindley, L.J.). 

In my opinion an appeal lies, & for this reason, 
that an order for the issue of an attachment which 
is made to enforce the doing of something, the 
not doing of which is not criminal is not a judg- 
ment in a criminal cause or matter ” within sect. 47 
[of the above Act] (Loud Esher, M.K.).~-lt. v. 
Baunaiido (1889), 23 Q. B. D. 305 ; 68 L. .7. Q. B. 
663 ; 61 L. T. 647 ; 54 J. P. 132 ; 37 W. IL 789 ; 
6 T. I.. R. C73, 0. A. 

Annotations: — As to (1) Dbtd. Barnardo r. Ford, Gossago’s 
Case, [18921 A. (J. 326. As to (2) Distd. O’Shea v, O’Shea 
& Parnell (1890), IT) P. D. 59. Consd. Soatrian Burley, 
[1896] 2 Q. B. 311. Refd. Cox r. Hakes (1890), 15 App. 
Cas. 506 ; Be Evans, Evans v. Noton, [1893] 1 Oil. 252 : 
Eccles V. Louisville & Nashville Itailroad Co. (1911), 56 
Sol. Jo. 71 ; II. V. ManohoHfer Local [’rollteorlrifir Com- 
mittee, p. L. Y. Ry. (1920), 89 J. K. 13. 1089. 


17. .] — O’Shea v. O'Siiea A 

Parnell, No. 11, ante. 

18. .] — Scott v . Scott, No. 

301, post. 

As to appeals generally, see I'art VI., S<*ct. 9, 
post. 

19. Exercise of Crown's power of pardon.] 

— ^A letter published in a colonial newspaper con- 
tained criticisms on the conduct of the Chief 
Justice of (he colony of such a nature that it migld- 
have been made the subject of proceedings for 
libel, but was not in the circtunstances calculated 
to obstruct or interfere with the course of justice 
or the due administration of the law. It appeared 
that the editor had, on mjUce from the ct., refused 
to (liscover th(^ name of the writ-tu*, liad tliere- 
upon been sentenced to fine & imprisonment 
during i)leasure for the X)ublicat-ion, to fine or 
imprisonment for the refusal, & to fuid^her im- 
prisonment till the fines were paid, but had been 
released by order of the Governor ; — Held •’ (1) the 
publication of t-he letter did not constit^ute a 
contempt of ct. ; (2) the (Jovernor had, under his 
commission, power in the circumstances to remit 
the sentence ; (3) assuming the editor had been 
guilty of contempt of ct. the sentence passed was 
in accordance with law. — He Bahama Islands, 
Speclal Reference from, [1893] A. C. 138 ; 
sub nom. He Moseley, 02 L. J. P. G. 79 ; 08 L, T. 


105 ; 67 J. P. 277, P. C. 

Annotation : — As to (2) Refd. Sca^^arcl 


l^iterson, [1897] 


1 Ch. 545. 

20. Disobedience to order of court — Dis- 
tinguished from criminal contempt.] —O’Shea v. 
O’Shea & Parnell, No. 11, ante. 

21. .] — ^A solr. trustee was made 

deft, in an a<lministration action, but did not 
appear. Orders were made on him to attend for 
examination, which he disobeyed. 

obtained an order for attachment. The notice 
of motion for the attachment was not served 


ao l. Disobedience to order of o,turtr--\Vhether of criminal character.]— He M’Willtams (1803), 1 Hrn. & Lef. 17 4.— IR. 
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Contempt of Court, Attachment and Committal, 

Paris I Jj ^ III, Sects, 1, 2 3: Sub-sect, 1, i by the injunction, & a motion to commit a man on 

A, < fc the ground that he has aided So abetted deft, in a 


personally on deft., but filed under R. S. C., Ord. 67 > 
r. 4 : — Held : (1 ) personal service was not essential ; 

(2) the filing of the notice was sufficient service ; 

(3) attachment & not committal was the proper 
remedy. 

(4) Semble : the contempt was not so far of 
a criminal nature as to make the order for attach- 
ment one made in a criminal cause or matter 
within Jud. Act, 1873 (c. 06), s. 47, & therefore an 
appeal Jay to the Ct. of Appeal from an order 
giving leave to issue a writ of attachment in such 
cases. — Re Evans, Evans v. Noton, [1893] 1 Ch. 
252 ; 02 L. J. Ch. 413 ; 08 L. T. 271 ; 41 W. R. 
280 ; 9 T. L. R. 108 ; 37 Sol. Jo. 101 ; 2 R. 
210, C. A. 

Annotations : — As to (1) Distd. lie Uassett, BaKHett i>. Bassett 
(1894), 38 Sol. Jo. .584. Retd. I'avard v. Favai^ (1896), 
76 L. T. 664 ; Ta/lor, Plinstoxi v. PJinston, [1911] 2 Ch. 
368. .^8 to (3) Retd. D. V. A.. [1900] 1 Ch. 484. Generally, 

Mentd. To\^^»o^(l r. Townend (1905), 93 L. T. 680 ; lie 
Wcatlierley (1918), 88 L. J. K. B. 182. 

22* ^-^-(l) There is a clear distinc- 

tion between a motion to commit a man for breach 
of an injunction on the ground that he was bound 


breach of an injunction. In the first case the order 
is made to enable pltf. to get his rights ; in the 
second, because it is not for the public benefit 
that the course of justice should be obstructed. 

(2) The ct. has undoubted jurisdiction to commit 
for contempt a person not included in an injunction 
or a party to the action who, knowing of the 
injimction, aids & abets a deft, in committing a 
breach of it. 

(3) The ct. ought to be very chary in com- 
mitting people for contempt, particularly in 
cases of fanciful contempt. The ct., unless it is 
to become useless, must deal with such questions 
in ihe interest of the public, bearing in mind 
that the greater the power it possesses the 
more caution it is necessary to use in exercising 
it (LiNi>i.Ey, li.J.). — S eawako v, Pateusqn, 
[1897] 1 Ch. 645 ; 06 L. J. Oh. 267 ; 76 L. T. 215 ; 
45 W. R. 010 ; 13 T. L. K. 211, C. A. 

Annotations.' — As to (1) Reid. Scott v, Scott, [1913] A, C. 

417. Generally, Mentd. Biydgea v, Brydgos & Wood, 

I [1909] P. 187 ; Hubbard v. woodflold (1913), 57 Sol. Jo. 

729 ; lie J. (1913), 108 L. T. 664. 

j 28. .] — ScoTTv. Scott, No. 301, post. 


Part IN. — Jurisdiction to Commit or Fine for Contempt. 


Sect. 1. —NATURE AND ORIGIN OF. 

24. General survey.] — R. v, Atjvion, No. 2, ante. 
Punishment by Indictment.] — See (Jiuminal 
Law & PuocEDUuK. 


Sect. 2.— SUPERIOR COURTS OF RECORD. 

Contempt of Parliament.] — See Pabliament. 

26. Right inherent in.] — R. v, Almon, No. 2, 
ante, 

26. .] — Every ct. possesses inherent autho- 

rity to prevent contempt of its proceedings, 
& exercises censorial power over IIas officers. — 
Hamilton v. Anderson (1868), 6 W. R. 737 ; 3 
Macq. 363. H. L. 

Annotations: — Mentd. Haggard v. Pellclcr, [1892] A. C. 

61 : Jfiverottv. Griffiths, [1921] 1 A. C. 631. 

27. Nisi Piius Judge.]— A judge at Nisi 

Prius has the power of fining deft, for a contempt 
committed by him in the course of addressing the 
jury. 

No man who pretends to any knowledge of the 
law can doubt, that a judge of a ct. of record has 
authority to fine or imprison for any contempt, 
committed in the face of the ct. (Best, J.). — R, v, 
Davison (1821), 4 B. & Aid. 329 ; 1 State Tr. N. S. 
App. 1366 ; 106 E. R. 958. 

Annotations: — Reid. lie Crawford (18 i9), 13 Jur. 965. 

Mentd. Re Pollard (1868), L. K. 2 P. C. i06 ; Bowman v. 

Secular Soc., 11917] A. O. 406. 

28. Gaol delivery.] — ^A ct. of general gaol 

delivery has the power to make an order to pro- 
hibit the^ publication of the proceeding^ pending 
a trial likely to continue for several Successive 
days, & to punish disobedience to such order by 
fine. — R. V, Clement (1821), 4 B. & Aid. 218 ; 106 


E. R. 018 ; svbsequent proceedings^ srib nom. Re 
Clement (1822). 11 Price, 68. 

Annotaiions : — Refd. U. v. Faulkner (1835), 2 Or. M. & Tl. 

625 *, Ex p. Femamle* (1801), 10 C. B. N. S. 3. Mentd. 

Scott V. Scott, [1913] A. C. 417. 

29. Court of Exchequer.] — If a person, 

against whom an order is applied for, lias been 
guilty of a contempt, the Ct. of Exchequer would 
have power to deal with such a case, because 
every ct. must possess, as incidental to its jurisdic- 
tion, the power of committing for contempt 
(Abinoer, C.B.). — Hayward v, Gipfard So Grove 
(1838), 4 M. & W. 194 ; 6 Dowl. 699 ; 1 Horn. & H. 
192 ; 7 L. J. Ex. 256 ; 2 Jur. 661 ; 150 E. R. 1399. 
Annotations: — Mentd. Doe d. Wright v. Smith (1840), 8 

Dowl. 617 ; Evans v. Hees, Rees v Evans (1842), 2 Q. B. 

334 ; Ram Coomar Cooudoo v. Chunder Canto Mookerjee 

(1876), 2 App. Uas. 186. 

80. Court of Review.] — The Ct. of Re- 

view has jurisdiction to commit for publishing 
insulting observations on the ct. So on parties 
engaged in litigation before it, with reference to 
proceedings on a particular bkpey,, as a contempt. 
So may make the order for committal, upon the 
petition of the parties aggrieved, So may by such 
order direct the person committed to pay all 
petitioner’s costs, charges So expenses. 

As to the other part [of the petition], on which 

1 am called upon to exercise, for the first time, a 
jurisdiction in the case of contempt. It is impossi- 
ble, in my mind, to question that such a jurisdiction 
is inherent in this ct. as a ct. of record, without 
which its constitution as a ot. of record would be 
altogether useless (Sir G. Rose). — Re Martin, 
Ex p. Turner (1844), 3 Mont. D. So De G. 623 ; 

2 L. T. 0. IS. 876 ; 8 Jur. 223, Ot. of R. 

Annotgfions Re Martin, Ex p. Van Sandau (1844), 

De G. 65 ; Ex p. Van Sandau (184(f), 1 Ph. 605. 


PART III. SECT. 1. 
b. Why jurisdiction exists,] — The 
reason of the ot.*8 jurisdiction to com- 
mit for contempt is not for the protec- 
tion ot the dignity of the ot. or of its 
individual members, but tor the pro- 
tection of the pubUo. — R, v, Hakdt 
(1906), 27 N. L. R. 206.-H5. AT, 

0 . .] — The power of punish- 


ing summarily contempts rests oe 
necessity & immemorial oustom. — R. v, 
Parsons (1836), 2 Ndd, L. R, 68.-- 

NFLD. 

PART III. SECT. 2. 

25 I. Right inherent in.] — Superior 
ots. have an inherent power to punish 
summarily contempts. — R. v. Parsons 
(1836), 2 Nfld. L. R, 68.— NFLD. 


26 ii. .] — ^A superior ot. has 

jurisdiotion to originate proceedings to 
punish a contempt committed by 
any one, whether committed in prosenoe 
of the ot. or not. — Re Youohal Elbo- 
TioN Petition, Bahrt'b Cask (1869), 
I. R. 3 O. L. 6^.— IR. 

d. By trial judge .] — Kay v. Han- 
INQTON (1873), 1 Pug. 331.-^AN. 
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Pabt III. — Jurisdiction to Commit or Fine for Contempt. 


31 . Chancery Court — Isle of Man.] — Re 

Crawfobd, No. 162, post 

32. Court of Assize.] — Ex p, Fernandez, 

No. 894, post. 

33. King’s Bench.] — Ex p. Pater, No. 

126, post. 

34. Judge at chambers.] — S ai.m Kyrburg v. 
POSNANSKI, No. 696, post. 

35. Contempt outside chambers.] — Re John- 

son, No. 97, post. 

36. Court of Chancery — Contempt against Chari- 
table Commissioners.] — A question arose whether 
contempt against Oomrs. of Charitable Uses 
was punishable in the Ct. of Ch. It was insisted 
it was, since under a commission of bkpcy. the 
orders of the comrs. liad been enforced by the 
Great Seal, & so in commissions of lunacy, the 
Great Seal had interposed to enforce the orders 
of the comrs., & the authority of the comrs. in the 
present case was derived from the Great Seal, &; 
as such, any contempt of it was punishable by the 
Great Seal : — Held : the contempt was punishable 
by the Great Seal. — Charitable Uses Comrs. v. 
JliCKS (1731), Dick. 61 ; 21 E. R. 190. 

Sec, further. Charities, Vol. VIII., p. 380, Nos. 
1934, 1937. 

37. Court of Bankruptcy.] — The Ct. of Bkpcy. 
has all the powers of a sui^erior ct. to enforce 
obedience to its own orders by process of contempt. 

A witness refused to answer the questions put 
t-o liim at a sitting appointed for Ids examination, 
& neglected to pay the costs of such sitting in 
compliance with an order of the ct. to that effect : — 
Held : the ct. would grant a warrant for his com- 
mitment under Bkpcy. Act, 1861 (c. 134), s. 226. — 
Ii*e Towsey, Ex p. Towsey’s Assignees (1804), 
10 L. T. 620. 

See, further, Bankruptcy & Insolvency, 
Vol. IV., p. 35, Nos. 301, 302. 

38. Master In Lunacy — Lunacy Act, 1891 
(c. 65), s. 26 (2).] — ^A master who is holding an 
inquisition in Lunacy has power to order a writ of 
attachment to issue against an alleged lunatic for 
the purpose of enforcing his attendance in com- 
pliance with an order made under sect. 26 (2) of 
the above Act, but as a matter of convenience & 
discretion it is more desirable that he should refer 
such matters to the Lords Justices sitting in open 

ct. — Re B (An Alleged Lunatic), [1892] 

1 Ch. 459 ; 66 L. T. 38 ; 40 W. li. 369 ; 36 Sol. Jo. 
184 ; sub nom. Re Bathe, 61 L. J. Ch. 446, C. A. ; 
subsequent proceedings, sub nom. Re Bathe (No. 2), 
61 L. J. Ch. 487, C. A. 

39. Judicial Committee of Privy Council.] — 

Upon a monition from the Judicial Committee 
against the judge & registrar of the Vice-Admlty. 
ct. of Gibraltar to transmit the proceeds arising 
from the sale of a vessel decreed to be forfeited 
sold subsequent to an appeal being asserted, & an 
inmbition issued &; served, the whole amount of 
the proceeds must be brought into ct., & not the 


balance remaining after deducting the costs & 
fees incident to the sei/.ure & sale. The refusal 
to comply with such monition is a contemx^t, & 
an attachment for such will be granted by the 
Judicial Committee against the judge, registrar & 
marshal of the Vice-Adml<;y. ct. — Barton v. K. 
(1840), 2 Moo. P. C. C. 19 ; 12 E. H. 909, P. C. ; 
subsequent proceedbigs, sub nom. Barton v. Fiki.d, 
The Win wick (1848), 4 Moo. P. C. C. 273, P. C. 
Annoialions : — Mentd. Hoequard v. IL, I’ho Ntnvport (I8r)7), 

11 Moo. P. C. C. ir)B ; Tho Newport (1858), Sw. 817 ; 

Casanova r. K., Tho Ricardo Schmidt (1866), L. R. 1 P. CJ. 

268. 

As to power of ct. to attach & commit for 
disobedience to order of Irish ct., sec (Jonflict 
OP Laws, Vol. XI., p. 470. Nos. 1248-1251. 

As to power of liigh Ct. to enforce order of 
Palatine Ct. of l^aricast-er against deft, out of 
jurisdiclion of that ct., see (Courts, j). 195, No. 1005, 
post. 


Sect. 3.- KING’S BENCH DIVISION. 

Sub-sect. 1. — Contempt of Other Courts. 

A. Other Superior Courts. 

40. Divorce Court — For payment of costs.] — 
A judge of the Q. B. Div. has no jurisdiction to 
order a writ of attachment to issue against resp. 
for disobeying an order for paynuml; of costs made 
against him in a suit in the Divorce Ct . — Cook v. 
Cook (1885), 2 T. f.. 11. 10, D. C. 

41. Central Criminal Court.]— It. v. Armstrong 
(1891), Times , May 0. 

Anruit(dio7L8 .-—Reid. R. u. Parke, 2 K. B. R32 ; R. v. 

Davies, 11900] 1 K. ]L 82 . , ^ 

42. .] — Gordon v. Jones (1895), 31 

L. Jo. 8. 

AnnMions ;-^-Dbtd. R. v. Parke, [1903] 2 K. B, 462 . R. v. 

Davies, [1906] 1 K. B. 32. 

B. Inferior Courts. 

43. General rule.]— Tho K. B. Div. has 

power to i)unish by attachment contempts of 
inferior cts. Where, a person having been 
charged at the petty sessions with an indictable 
offence triable either at the lussizes or at. quarter 
sessions, matter is jiublished in a newspaper 
tending to int erfere witli the fair trial of the charge, 
the K. B. Div. has jurisdiction to attach the 
publisher of such matter for contempt of ct., 
notwithstanding tliat at th(i time of the publication 
it is uncertain whiitlud* the person charged, if 
committed at all, will be committed to tho assizes 
or to the quarter sessiorLS. — R. v. Davies, [1906] 
1 K. B. 32 ; 75 L. J. K. B. 104 ; 54 W. R. 107; 
60 Sol. Jo. 77 ; sub norn. R. v. Davies, Ex p. 
Hunter, 93 T. 772 ; 22 T. L. R. 97, i>. 
Annotations Consd. R. v. Clarku. Ex p. < (1910), 

103 L T 636. Apld. K. v. Dailv Mail Edil/ir, Ex p. 

Farai^iorth, [1921] 2 k. B. 733. feeld. Louth Northern 

Division Case (1910), 0 O’M. & If. 103. 

44. Contempt of Justices — Where order con- 
firmed bv King’s Bench.l—On a motion for an 


.34 t Judge at chamhera .} — A Judge 
sittiiiff in chambers has no Jurisdiction 
to coniinit for contempt. — lie Tyrone 
Election Petition, Macartney v. 
CORRY (1873), I. R. 7 C. L. 242.-— IR. 

Judge in vacation.] — A Judge 
sitting out of term under 1873 Act, 
does not represent the full ot. so as to 
enable him to punish for a contempt 
of such ot. — R. V. Wilkinson, m 
Brown (1877), 41 U C. R. 47. — CAN. 

f. Court of Appeal^SB Viet. c. 3, 
a. 2.]-— Under above sect, the Ct. of 
Appeal has tho power to punish 
for contempt in election oases . — Re 
J^JNWL^ELEOTiON (1878), 2 A. R. 


g. .] R. V. WOODYATT 

(1895), 27 O. li. 113. — CAN. 

h. High Court.] — The jurisdiction 
of the High Ct, to imprison for con- 
tempt Is a Jurisdiction that it hM 
inherited from the old Supreme Ct.. & 
was conferred upon that ot. bv Cro^ 
charters, which mvested it with ^ the 
powers & authority of the then Ct. of 
K. B. & the High Ct. of Ch. in Great 
Britain. — ^Martin v. Lawrence (1879), 
I. L. R. 4 Colo. 655.— IND. 

k. _ Contempt out of court.y^ 
The High Ot. has power to punish 
fiummanly by imprlsomnont contempt 
of ot. oomimtted out of ct. when the 
ot. Is not sitting. — Surendranath 


Banerjea V. Bevual Hioii ct. 
(Chief Justice. & 
ourendbanatu Banerjea (1883), L. R. 
10 liid. App. 171. — IND. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

43 i. Cencral — The Supreme 

Ct. has power to punish by attachment 
contempts of inferior cts.— R. v. 
McKinncTn (1909). 30 N. Z. L. R. 884.- 
N Z 

*441. Contempt of ma(fiMr(de$.]--^ 
Division of the Supreme Ct. has Juris- 
diction to punish summarily any one 
who ex facie curiae commits a contempt 
of a magistrate’s ct„ which hw no 
power to deal summarily therewith.— 
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Contempt op Court, Attachment and Committal. 


Sed.^. — Khiffs Bench Division: Suh-seci, 1, B. ; 
sub-sect, 2. iSect^i: Sub-sect, 1.] 

att»achment for disobedience of a jnstices’ order, 
which lind been confirmed in K. B. & had been 
obeyed accordinpjly for some time, a rule was 
made to show cause : — Held : the rule must bo 
discharged 6c an altachmcnt denied, because 
application ought to be made to the justices for a 
new order, & that was the proper remedy. — R. v. 
Mile End (Inhabitants) (1701), 1 Ld. Raym. 
670 ; 91 E. R. 1360. 

46. .] — Rule to show cause why an 

attachment should not issue for not obeying an 
order of quarter sessions confirmed in King’s 
Bench made absolute. — R. v. Holland (1735), 
Lee temp. Hard. 100 ; 95 E. R, 102. 

46. Quarter sessions — Disobedience to order 

of — Subpoena.] — The Ct». of K. B. has no power 
to gi*ant an attacliment against a witness for 
disobeying a suljpcena issued out of the ct. of 
quarter sessions. — R. v. Room (1831), 3 Nev. & 
M. K. B. 72.') ; 2 Nev. & M. M. G. 368. 

47. .] — Upon an indictment for 

nuisance*, tried at a ct. of quarter sessions, the 
judgment 6i order of the ct.. was that the nuisance 
be abated : — c/d ; this was not an order which 
could be made a rule of the Ct. of K. B. & bo 
enforced by flttacliment under Quart(‘r Sessions 
Act, 1849 (c. 45), s. 18.— R. v. Bateman (1857), 
8 E. & B. 584 ; 27 L. J, M. C. 95 ; 30 L. T. O. S. 
160 ; 4 Jur. N. S. 301 ; 0 W. R. 6.3 ; 21 J, P. Jo. 
773 ; 120E. R. 218. 

48. S, P. R. V. Bateman (1857), 30 L. T. O. S. 
167 ; 21 J. P. 759. 

49. Petty sessions.] — The ct. ordered an 

attachment nisi against the towm clerk of G. & a 
deft, convicted under a penal statute, for granting 
& suing out a replevin of goods distrained fr)r the 
j)enalty. On ca.uRe being shovm : — Held : the 
rule would be discharged, because it was only a 
contempt to the inferior jurisdiction of the justices, 
& in that case the King’s Bench never interposed. — 
R. V. Burchett (1723), 1 8tra. 507 ; 8 Mod. Rep. 
208 ; 93 E. R. 701. 

jinnotaiiims : — Distd. IL v. Pnrke, [1003 J 2 K. B. 432. Consd. 

R. r. Davies, [1000] 1 K. B. 32. 

60. Prejudicial comments pending pro- 

ceedings — Before accused committed for trial.] — 

R. V. I^arke, No. 179, post, 

61. .] — R. r. Davies, 

No. 43, ante, 

62. Contempt of police court — Comments pend- 
ing proceedings.] — There is no powc't* in the 
Q. B. Div. to order an attachment for cout(‘mpi of 
ct. in respect of a libellous comment on procee^ngs 
pending in a police ct. even though that may not be 
a et. of record. — Be Application for an Attach- 
ment FOR Contempt op Court (1880), 2 T. L. R. 
351, D. C. 

Annotations ‘—Consd. R. v. I*arke, hx p. Doiiffal (1903), 72 

I,. J. K. B. 8.39. Refd. R. V. Davies, [1908] 1 K. B. 32. 

58. After issue of warrant — 

Accused In custody.] — Where after an information 
on oath lias been laid against a person charging 
liim with an offence which may ultimately be tried 


I in the High Ct., & after a warrant has been issued 
by a magistrate & accused has been arrested & 
is in cusk)dy under such warrant, statements are 
published which tend to pi*ejudice the fair trial 
of the charge, the K. B. Div. has jurisdiction to 
punish by attachment for contempt of ct. the 
person who has jiublished such statements, not- 
withstanding that at the date of the publication 
of such statements accused had not been brought 
before a magistrate & charged with the offence. — 
R. V, Clarke, Ex p, Crippen (1910), 103 L. T. 
636 ; 27 T. L. R. 32, D. C. 

64. Contempt of courts- martial — By person not 
subject to military law — Necessity of certificate 
from president — Army Act, 1881 (c. 58), s. 126 (3j.] 

• — A newspaper published an account of ct. -martial 
proceedings, stating the sentence passed on a 
person accused before the ct. After the sentence 
had in fact been passed, but before it had been 
confirmed, or otherwise dealt with by the con- 
firming authority in accordance with Army Act, 
1881 (c. 58), s. 17, the president of the ct. -martial 
ceriified, in accordance mth sect. 120 (3) of tin* 
Act, that the publication of the sent(*Ticc was a 
conlempt towards the ct. -martial. On a mle 
7 iisi for attacliment for contempt of c<. against 
the editor of the ncwspaiier by accused : — Held : 
the inherent jurisdiction of the K. B. Div. to 
lirotect cts.-marlial from contempt had not been 
limited by sect. 126 (3) of the Act, wliich i clated 
to proceedings for contempt instituted by the 
ct. -martial itself. 

Semble : where the certificate of the president 
of a ct. -martial is necessary, it must be given at 
the time the rub' 7iisi for attachment is obtained. — 
R. V, Daily Mail, Ex p. Earns wonra, [1921] 
2 K. B. 733 ; 90 L. J, K. B. 871 ; 125 L. T. 03 ; 
37 T. L. R. 310, D. C. 

Contempt against Commissioners of Charitable 
Uses.] — See Charities, Vol. VTIJ., p. 391 , No. 2115. 

Punishment by indictment.] — See Criminat. T.aw 
Sc Procedure. 


Sub-sect. 2.— Contempt by Inferior Court. 

65. General rule — Disobedience to order of 
superior court must be wilful — Not mere error of 
judgment.] — An inhibition from the Judicial (/om- 
mittee of the l^rivy Council to the judge of an 
inferior ct. is not to be disregarded at his discret ion, 
although ho may consider t.hat ho is acting for the 
benefit of all parties, but though he thereby com- 
mits an error of judgment, unless such disobedience 
is wilful, Sc proceeds from impi'oper motives, the 
ct. will not visit him with the penal consequences 
of an attachment for contempt. — ^Barton v. 
Field, The Winwick (1813), 1 Moo. P. 0. C. 273 ; 
8 Jur. 1 13 ; 13 E. R. 307, P. C. 

As to wilful disobedience to orders of courts 
generally, see Part V., Sect. 2, sub-seefs. 1, 2, post, 

56. Disobedience to writ for removal of cause.] 
— King v, Langston (prior to 1717), cited 10 
Mod. liep. p. 350 ; 88 E. R. 760. 

Annofati'm Refd. R. r. DavJcfl, 11906] 1 K. B. 32. 


A.-G. V. CiiocKETT (1911), T. P. D. 
893.— S. AF. 

1. Contempt of Co^iimissioners.] — 
Wherever the leglslat ure has given 
authority to oomrs., but has not given 
them the power to punish disobedionoe 
to that authority, the Great Seal will 
lend the aid of its general Jurisdiction 
to enforce the provisions of the legis- 
lature by committing for contempt of 
such comrs . — Re Inobam (1853), 22 
T. L. O. 8. 56.— IR. 


m. Whether contempt of inferior^ 
necessarily contempt of superior » court.] 
— A conl-empt of on inferior ct. need 
not necessarily be a contempt of a 
superior ct. ; but facts showing that 
witnesses before an inferior ct. liad been 
attacked, deterred Sc frighteuod or in 
some manner dissuaded, hindered or 
prevented from giving evidence may 
amount to contempt of the superior 
ot. while an attack upon the Judge of 
the inferior ot., or any endeavour to 


corrupt him or auy direct obstruction 
of his proceedings would not, speaking 
generally, be a contempt of the superior 
ct. — L egal Remembkanckr v. Mati- 
LAL Ghose (1913), I. L. R. 41 Calc. 
173.— IND. 

PART III. SECT. 8, SUB-SECT. 2, 

56 i. Disobedience to writ for removal 
of cau8e—-Mu8t he wUful .] — ^An attach- 
ment for not obeying a certiorari will 
not be granted against a district Judge 



PaBT III. — ^JUBISDICTION TO CoMMlT OR FiNE FOR CONTEMP’J'. 


67* .] — ^Motion for an attachment against 

the judge of the Ot. of Holdemesse in Yorkshire 
for disobeying a tolt whereby the cause was to 
have been removed into the county ct. TTie ct. 
made a rule to show cause why an attachment 
should not be granted. — ^Bubgh v. Blunt (1717), 
iO Mod. Kep. 349 ; 88 E. R. 769. 

AniwtcUion : — Consd. R. v. DavieB, [1906] 1 K. R. 32. 

68. Proceeding after order for removal.] 

— If an inferior ct. proceed after service & allow- 
ance of habeas corpus^ they are liable to attachment, 
& proceedings are coram non judice. — Elus r. 
Johnson (1633), Oro. Car. 261 ; 79 E. R. 828. 
Annotation : — Mentd. CrosH v. Smith (1702), 2 Ld. Raym 836. 

59 . Commissioners of Sewers im- 

posing fine.] — ^An attachment lies against Comrs. 
of Sewers for imposing a fine after a certiorari 
delivered.— Smithes Case (1670), 1 Vent. 66; 1 
Mod. Rep. 41 ; T. Raym. 186 ; 86 E. R. 46 ; 

nom, R. v. Smith, 1 Ecv. 288. 

60. •] — If a habeas corpus be d^^- 

livered to an inferior ct. after issue, yet if the 
judge is not an utter barrister, & proceeds in the 
cause, an attachment shall go for the contempt. — 
Anon. (1086), 3 Mod. Rep. 85 ; 87 B. R. 54. 

61. Refusing foreign plea.] — If an inferior ct. 
refuse a foreign plea, it is a contempt of the 
superior ct. — Brecon v, Newton (1722), 11 Mod. 
Rep. 364 ; 88 E. R. 1092. 

62. Misconduct of Judges of inferior courts.] — 
Motion for an attachment against a steward for 
dis(*liarging a jury before they gave a verdict : — 
Held : all misdemeanours in judicial officers were 
a contempt of the Ct. of K. B. attachments went 
daily against stewards, for granting attachments 
against all the i)arty’s goods, but for error in 
judgment a judge was not punishable. — Anon. 
(1702), 1 Salk. 201 ; Uolt, K. B. 384 ; 91 E. 11. 
180. 

63. ,] — Th(‘ King’s Bench will grant an 

attachment against the judge of an inferior ct. 
for misconduct. — VVihght v. (Jrump (1702), 2 
I.d. Raym. 766 ; 7 Mod, Rep. 1 ; 92 E. R. 12. 

64. .] — -An attachment lies against the 

judges of an inferior ct. for granting a new trial 
after judgment has been given, costs taxed & a 
year elapsed. — JIall v, Uill (1702), 7 Mod. Rep. 
84 ; Holt, K. B. 184 ; 3 Salk. 363 ; 87 E. R. 
1110 ; sub nom, R. v, HHiL, 1 Salk. 201. 

Mentd. R. v. Day (1755), Say. 202 ; R, v. 

Oxford Corpu. Court Judjjo (1834), 13 Q. B. 21, n. 


Sect. 4.— INFERIOR COURTS OF RECORD. 

Sub-sect. J. — Contempts in face of Court. 

Jurisdiction of county courts to commit for 
contempt.]— County Courts, VoL XIII., 
pp. 554, 555, Nos. 1121-1124. 


Contempt of ecclesiastical courts.] — See Eccle- 
siastical Law. 

General rule.] — A. being an inliabitant 
within the manor of K., to which a ct. leet was 
appendant by proscription, was, at the leet held 
before the steward aceoiding to the custom, 
chosen to bo constable of K. for one year, by the 
jurors & presenters of the ct. & being present in 
ct. was charged by the steward to take the oath, 
which he refused to do, Ac dejiarted in contempt 
of the ct. The steward fined him, & because the 
fine was not paid, th(‘ cattle of ilie said A. were 
distrained : — Held : the fine was well imposed, Ac 
the distress well taken. 

If any contempt or disturbance to tlie ct. ho 
committed in any ct. of record, the judges may 
set upon the orfender a reasonable fine. 

Cts. which are not of i*t*cord cannot impose a 
fine, nor commit any to prison. —G rib;slby’s Case 
( 1688), 8 Oo. Rep. 38 a ; 77 E. R. 530 ; sub nom. 
Anon., Sav. 93. 

Annotations: — Refd. (’rawloy’s Case (1640), Cro. Oar. 567 ; 

Lao^ham's Case (1611), JUarcli, 179; R. v. Faiilkiior 

(1835), 5 Tyr. 915 : Mentd. Godfrey's Case (1614), H 

Co. Rep. 42 a; .Jauies v. Tiitiiny 0 639), Cro. Car. 532 ; 

Fletcher v. Iiu^ratu (1695), 1 Ld. Raym. 69 ; Savllo v. 

Roberts (1698), 1 Ld. Raym. 374 ; Urooiirelt o. Burwell 

(1699), 1 Com. 76; R. v. Lajdou (1710), 11 Mod. Rep. 

236; Edwards v. Hutfhs 0726), Gilb. Ch. 209 ; R. v. 

Adlard (1825), 4 B. Ac C. 772 ; K. v. Mosley (1835), .3 

Ad. & El. 488. 

66. .] — Fx p. Pater, No. 120, post. 

67. .] — R. V, Leproy, No. 78, post. 

68. Magistrates.] — A magisti'atc may bind to 
j good behaviour a pei*son who abuses liim, but he 

cannot imprison excerpt while in iJie duties of his 
office.- Simmons v, 8^VEETE (1587), Cro. Eliz. 78 ; 
78 E. U. 338. 

69. .] -When words are spoken reflecting 

upon a justice in his i)resenco, A: in the execution 
of his office, lie may commit for a contempt, but 
where behind his back the offender may be in- 
dicted.— K. V. Revel (1721), 1 Sira. 120 ; 93 E. R. 
609. 

I Annotation : — Refd. May hew e. Locke (1816). 2 Marsh. 377. 

70. .] — Qu, : whether a justice of peace 

has a right to commit for a conk^mpi when not 

I sitting in ct. — v. Addington (1701), 

I Peake, 87. 

I 71. Necessity for warrant in writing.] — 

A magistrate cannot commit for a contempt, 
without a warrant in writing. — M ayrew v, Locke 
( 1816), 7 Taunt. 63 ; 2 Marsh. 377 ; 129 E. R. 26. 
Annotations : — Refd. Carus Wilson’s Case (1845;, 7 Q* A* 

984. Mentd. James v. Swift G825), 6 Dow. & Ry. K. B. 

625 ; Smith r. Brown (1831), 1 Tyv. 486. 

72, Refusal of witness to be sworn & give 

evidence.] — Pltf. was committed by a jastice “ for 
refusing to give evidence before liim, toucliing a 
certain riot Ac disturbance,” without showing that 
there had been a pei*son charged before the justices, 


^ actingr contumaciously, 
(182 

nowfiei-ife-®- <182 

to prohihition.l 

S. B (‘8«0). 

^ cjcaminofion.l 

attachment wiU not be grant 
ugalnst a maglstrato for refusing 
J*kc an cxaininatlou unless he app« 
SuorSdf corrupt or grosi 


PART III. SECT. 4, SUB-SECT. 1. 
71 i. Magistrates — Necessiiy for war' 


rant in writing, ] — j ustioe may commit 
for contempt while in the execution of 
his office, out of sessions, but it must 
be by a warrant in writing, & for a 
speclflod period. — Jones v. Glasfoiid 
(1839), 2 Ont. Dig. 3708.— CAN. 

71 ii. .1 — A justice of tho 

peace, while sitttug in the discharge of 
his duty, has the power, without any 
formal proceeding to order at once 
into custody any party who by 
Ids indecent behaviour or insulting 
language is obstructing the adminis- 
tration of Justice ; but he has no power 
either at the time of misconduct, much 
less on the next day, to make out a 
warrant to a constable & to commit 
the ofPeuding party to gaol for any 
time by way of punishment, without 
adjudging him formally, after a sum- 
mons to appear for hearing, to such 


punishment on account of his con- 
tempt, & nuikiiig a minute of such 
Bontentje. — Uk Clarke (1850), 7 U. C. R. 
223.— CAN. 

71 ill. .) -Justices of tho 

peace acting judicially are Judges of 
record, & have power to commit to 
prison orally without warrant, lor oou- 
tempt committed lu tho face of the ot. 
— ^ Armstrong v. McCaffrey (1869), 
1 Han. 517.— CAN. 

71 iv. — .1 — Armour V. Bos- 

well (1843), 6 O. b. 450.— CAN. 

71 V. A justice has no 

pouor summarily to punish for oou- 
tompt in facie curiae^ at any rate with- 
out a formal adjudication Sc a warrant 
setting out tho contempt. — Young c. 
Saylor (1892), 23 O. R. 513 ; 20 A. R. 
645.— CAN. 
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Sect. 4 . — Inferior courts of record : Sub-sects. 1 2. 

Sects. 6, 6 c fc 7> ] 

& that pltf. was apprised of the existence of silch 
charge, with respect to which he was required to 
be examined as a witness : — Held : the warrant 
of commitment 'was no justification of ihe magis- 
trate in an action of trespass. — CitOPPER v. Hoiiton 
(1826), 8 Dow. & Ry. K. B. 166 ; 4 Dow. & By. 
M. C. 42. 

73 . Exercise of Jurisdiction at quarter 

sessions — When reviewed by King's Bench.] — 

Exp. Pater, No. 126, post 

See, further. Magistrates. 

74. Court leet.] — Griesley’s Case, No. 6.5, 
ante. 

76. .] — ^The justices [of a ct. lect] are a 

ct. of record by 27 Eliz., inasmuch as they have a 
power given them to fine & imprison ; & for a 
contempt done in such ct. undoubtedly the judges 
of it may commit (Page, .1.). — B. v. Cotton 
(1733), 2 Bam. K. B. 314 ; 04 E. R. 623. 

76. Commissioners of Sewers.] — Comrs. of 
Sewers being a cl . of record, cannot order any one 
to bo imprisoned for disobedience to an order, 
though they can for a contempt committed in 
their presence. — Oldbery (Inhabitants) v. Stae- 
PORD (1663), 1 Sid. 145 ; 82 E. B. 1022. 

See, further, Seweiis & Drains. 

77. Commissioner of bankruptcy.] — A comr. 
of bkpcy. apjjointed imder 1 & 2 Will. 4, c. 6(5, 
has no power, when sitting alone, under the 
authority of sect. 7, to fine or commit for a con- 
tempt. — B. V. Paulknp:r D836), 2 Cr. M. <fe R. 
525 ; 1 Gale, 210; 2 Mont. & A. 311; 5 Tyr. 
915 ; 4 L. J. Ex. 308 ; 150 E. R. 225. 

Amiotahnns : — Mentd. Re Hall, Exp. Hall (1838), 8 h. J. Boy. 

6 ; Re Martin, Ex p. Van Sandan (1844), 4 L. T. (). S. 309 ; 

A.-O. of New South Wales v. Macplierson (1870), L. 11. 

.3 P. C. 268. 

County courts.] — See County Courts, Vol. 
XIII., pp. 554, 555, Nos. 1121-1124. 


Sch-seot. 2. — Other Conti^:mpts. 

78. General rule.] — Held: the jurisdiction of 
the judge of a county ct. was confined, by County 
Cts. Act, 1846 (c. 95), s. 113, to contempts com- 
mitted in ct., &; he had no power to proceed 
against a person for a contempt committed out 
of ct. Semble ; inferior cts. of record have only 
power over contempts in facie curice. 

AU cts. of record have pt^wer to fine & imprison 
for any contempt committed in the face of the 
ct., for the power is necessary for the due admini- 
stration of justice, to prevent the ct. being inter- 
rupted. But it is quite another thing to say that 
every inferior ct. of record shall have power to 
fine or imprison for contempt of ct. when that 
contempt is committed out of ct., as the writing 
or publication of articles reflecting on the conduct 
of the judge. There are other remedies for such 
proceedings. There is an obvious distinction 
oetween the superior cts. & other cts. of record. 
In the case of the superior cts. at Westminster, 
which represent the one supreme ct. of the land, 
this power was coeval with their original con- 
stitution, & has always been exercised by them. 
These cts. were originalljr carved out of the one 
Supreme Ct., & are all divisions of the aula regis, 
where it is said the King in person dispensed 
justice, & their power qf committing for contempt 


was an emanation of the royal authority, for any 
contempt of the ct. would be a contempt of the 
Sovereign. But it is a very different matter with 
respect to the county cts. & similar inferior cts. 
No case is to be found in which such a power has 
ever been exercised by an inferior ct. of record, 
or, at all events, upheld by a decision of the 
superior cts. (Cockburn, O.J.). — B. v. Lefboy 
(1873), L. R. 8 Q. B. 134 ; 37 J. P. 666 ; sub nom. 
Ex p. JOLLIFFE, 42 L. J. Q. B. 121 ; sub nom. Be 
County Court Judge, Ex p. Jolupfe, 28 L . T. 
132 ; sub nom. Be Leproy, Ex p. Jollifpe, 21 


W. R. 332. 

AnnotaiiotiJi : — Apld. R. v. Brompton Connty Court Jud^, 
[1893] 2 Q. B. VJC). Befd. Ex p. Martin (1879), 4 Q. B. D. 
212 ; Lewis v. Owen, [1894] 1 Q. B. 102 ; K. v. Clarke, 
Exp. CJrippen (1910). 103 L. T. 636. 

79. Disobedience to order — Of Railway Com- 
missioners — Statutory Jurisdiction to punish.] — 
The Railway Comrs. have power to issue a writ of 
adachment, or impose a penalty not exceeding 
£200 a day for disobedience to th(*ir ordt^is. — 
'rooMER V. Eondon, Chatham & Dover By. Co. 
A South Eastern By. Co. (1877), 3 By. & t'an. 
Tr. Cas. 79 ; subsequent proceedings, 2 Ex. 1). 450. 

80. .] — The Itailway Comrs. 

have power under Regulation of Railways Act, 
1873 (c. 48), &. 6, to issue a writ of attachment or 
impose a penalty not exceeding £200 for dis- 
obedience to t}i(4r orders. — C hatteuley Iron Co. 
V. North Stai-'fokdshire By. Co. (1878), 3 Ry. 6c 
Can. Tr. Cas. 238. 

Annotations: — Mentd. G. W. Ry. v. Railway Comrs. (1881), 

7 Q. B. D. 182 ; HaU v. L. B. & 8. C. Ry. (1885), 4 Ry. & 
Can. Ti. Cas. 398. 


31 , Of county court — Respondent unable 

to comply.] — ^A county ct. judge is right in i*efusmg 
to commit a deft, for disobedience of an order, 
with which he is unable to comply. — Vali^entin 
V. Woodley (1889), 5 T. L. R. 162, 1). (\ 

82. Contempt of Chancellor's Court of University 
of Oxford — Action against undergraduate in superior 
court.] — ^An attorney, residing at Oxford, liad 
caused a writ of summons to issue from the 
Queen's Bench in a pei'soual action, at the suit of 
another pari y, against a member of the university : 
— Held : the Chancellor’s Ct. of the university 
had nut authority, on liis refusing to obey a 
citation, to give judgment, requiring him to stop 
all proceedings and pay the costs, Ac to issue a 
warrant to imprison him till he should have paid 
them. — R. v. Oxford University (Chancellor, 
Masters & Scholars) (1841), 1 Gal. <te Dav. 537 ; 
11 L. J. Q. B. 37 ; 6 Jur. 319. 


Sect. 5.— COUNTY COURTS. 
Jurisdiction of county courts.] — See Nos. 78, 81, 
ante; County Courts, Vol. Xlll., Part X., pp. 
554, 555. 


Sect. 6.— COURTS NOT OF RECORD. 

83. No power to fine or commit.] — Qriesley's 
Case, No. 65, ante. 

84. — ^ — .] — ^A ct. which is not of record 

cannot impose a fine nor commit to prison. — 
Beecher’s Case (1608), 8 Co. Rep. 58 a : 77 
E. R. 559. ^ 


Refd. Langham’s Cafle (1642), March, 179; 
GrenvlUe v. College of Phyeloians (1700), 12 Mod. Rep. 
38() ; Groenvolt v. BurweU (1700), 1 Salk. 200 ; Ebon v. 


PART 111. SECT. 4, SUB-SECT. 2. 

78 i. General rule.} — An inferior ot. 
cannot at common law, nor nniAaa by 


I express logislatlvo enactment, commit 
for any contempt except for a con- 
I tempt oommittea in the face of the 
ot. — Bs Paoqustts (1886), 11 P. R. 


463.— CAN. 
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i>. Jackson (1621), Palm. 224 : Eardlej v. Turnook (1622), 
Cro. Jac. 629 ; Mason v. Fox (1622), Cro. Jac. 632 ; 
Threadneedle v. Llnum (1674), Frooin. K. B. 179 ; Goan 
V, Bowles (1691), 1 Show. 166 ; Walwln v. Smith (1691), 
4 Mod. Hop. 86 ; Wamor o, Qreen (1701), 12 Mod. Rep. 
580 ; Kent v. Kent (1734), 2 Barn. K. B. 441 ; R. v. 
York (1832), 3 B. & Ad. 770 ; Donirlas v. R. (1848), 12 
Jiir. 974 ; London Gorpn. v, R. (1848), 13 Q. B. 30. 


g 5 . .] — Wherever a power is given to 

oxamine, hear & punish it is a judicial power. Sc 
they in whom it reposes act as judges & wherever 
tiiere is a jurisdiction erected with power to fine 
Sc imprison that is a ct. of record. It is held that 
the very lodging of this power [to imprison] in 
them made them judges of record. Nulla curia 
quae recordum non habei potest rnandarc carccri 
(Holt, C.J.). — Qhoenvelt v. Burnell (1700), 
Oarth. 491 ; 1 Com. 76 ; Holt, K. B. 536 ; 1 Ld. 
llaym. 464 ; 1 Salk, 200, 396 ; 91 E. R. 179, 343 ; 
sub nom, Grenville v, Coi.lege of Physicians, 
12 Mod. Rep. 386. 

Annotations .---^nsd. Wildes v. Russell (1866), L. R, 1 C. P. 
722. ^td. Kemp v. Neville (1861), 7 Jiir. N. S. 913 ; H. v. 
Nlcholfaon, R. v. Groenhalgh, TCx p. Bambor (1899), 81 
L. T. 257. Mentd. R. e. Green (1714), Gilb. 231 ; R. v, 
Scarborough (1728), 1 Bam. K. B. 113 ; Evans v. Harrison 
(1762), Wilm. 130 ; Crowther r. llamsbottom (1798), 7 
Term Rop. 654 ; R. v. Dospard (1798), 7 Term Hop. 736 ; 
Brittain v, Kinnalrd (1819), 1 Brod. « Bing. 432 ; R. v. 
Rogers (1822), 1 Dow. & Ry. K. B. 156 ; Scott v. Bye 
(1824), 2 Bing. 344 : Baston v. Carcw (1825), 3 B. & C. 
649 ; Tingle v. Roston (1825), 3 L. J. O. S. G. P. 100 ; 
Garnett v. Ferrand (1827), G B. 8r C. 61 1 ; Lucas y. Nockells 
(1833), 10 Bing. 167 ; Bristol Grdns. v. Wait (1834), 
1 Ad. & El. 264 ; Danioll v. Philipps (1835), 1 Gr. M. & R. 
662 ; Ridgway r. Hungorford Market Go. (1835), 4 
Nov. & M. K. B. 797 ; BaSlio v. Kell (1838), 4 Bing. N. C. 
€38 ; R. V, Thomas (1838), 8 Ad. & El. 183 ; Exp. Bartlett 
(1843), 7 Jur. 009 ; Lindsay v, Leigh (1848), 12 Jur. 286 ; 
R. V. Hallctt (1851), 6 Gox, G. G. 238 ; Ex p. Napton 
Overseers (1856), 20 J. P. 581 ; Hooper v. Lane (18^67), 
0 H. L. Goa. 443 ; Phillips v. Whitsed (1860), 2 E. & E. 
804 ; Erp. Fernandez (1861), 9 W. R. 832 : 11. v. Saddlers’ 
Co. (1863), 10 H. L. Gas. 404 ; Grimwood. v. Moss (1872), 
L. R. 7 O. P. 860 ; Serjeant v. Nash (1903), 89 L. T. 112. 


Sect. 7.— EXERCISE OF JURISDICTION. 

86. How court should exercise — Great for- 
bearance.] — (1) The ct. will exercise its power of 
comnntting for contempt with great forbearance, 
but, if persistently set at defiance, will make an 
order of committal. 

(2) It is suflicient if the offending party has 
notice of the order disobeyed, by whatever means 
such notice may be given. 

As deft, was in ct. when the order was made, that 


was sufficient (Malins, V.O.). — Heywood v. Wait 
(1869), 18 W. R. 205. 

AnruyfatUm: -Mentd. lie Bishop, Ex p. l^anglcv. Ex n. 

Smith (1879). 13 Gh. D. 110. ^ 

87. .]— Greenwood v. LEATiiEh- 

SnoD Wheel Co., Ltd. (1898), 14 T. L. R. 241. 

88. Punishment commensurate with offence.] 
Re Davies, No. 98, post. 

89. Scrupulous care.] — Seaward i\ 

Paterson, No. 22, ante, 

90. Gray, No. 166, 

91. When exercised — To preserve proceedings 
from misrepresentation .] — Re Read Sc II u goon- 
son, No. J, ayite, 

92. Not when less arbitrary remedy 

available.] — T]iis jurisdic.tion of committing for 
contempt being practically arbitrary Sc unlimited 
should be most jealously & carefully watcli(‘d, & 
exercised, if I may say so, with the gi‘t^a(c‘st 
reluctance Sc the greatest anxiety on tlie part of 
judges to see whethcir there is no oUku- mode 
which is not open to the objection of aibitrariness 
Sc which can be brought t^o bear upou tin* subj(*ct . 
I say that a judge should be most careful (d see 
that the cause cannot be fairly prosecuted to a 
hearing unless this extreme* mode of d(‘ahng vvitli 
persons brought before liim on accusations of 
contempt should be adopU'd. 1 have Tn>self had 
on maiiy occasions to consider tills jurisdiction, 
&; I have always thought that, necessary tliougli 
it be, it is necessary only in the sense in wliich 
extreme measurers are sf)metirnes iiecessaiy to 
preserve men’s rights, that is, if no other i)(*rtineiif< 
remedy can be found. I’robably that will be dis- 
covered after consideration to be the true m(*asure 
of the exercise of the jurisdiction (Jkshel, M.R.). — 
Re Clements Sc Costa Rica Republic v. Kblangkr 
( 1877), 46 L. J. Ch. 375 ; sub fiom. Costa Rica 
Republic v, Erlanger, 36 L. T. 332, C. A. 
Annoldbom : — Apprvd. Robertson v. Laboiiolieie (1878), 42 

J. P. 710. Consd. Rc Davies (1888), 21 Q. B. D. 23(;. 

Apld. Hunt V. Glurke (1889), r>8 1^. J. Q. H. 400 ; Rc New 

Gold ('oast Exploration Go., 119011 I Gh. 860. Reid. 

K. V. Payne, 11896J 1 U- B. 577 ; R. c. Davn>h, 1190(i] 

1 K. B. 32. 

93. .] — Greenwood v. Leather- 

Shod Wheel Co., Lpd. (189S), 11 T. L. R. 241. 

94. Not where offence of slight or trifling 

nature.] — Hunt v. Clarke, No. 200, post. 

95. Only where real attempt to interfere 

with course of justice.] — SuTHEitLAND V. Suther- 
land (1893), Tinu\s, Apr. 19. 

98. .] — Re Hooley, Ex p. Hooley, 

No. 211, post. 


PART III. SECT. 7. 

p. When exercised — General rule. 
— Tho power of a ot. of justice 
to punish for contempt the puhllshen 
of defamatory virrltinga oonoeminj 
Roused persons or concerning partiof 
to civil actions is only exercised ii 
oases pending in tho ot. itself, or o; 
wmoh the ot. was seised at the time o; 
publication Sc each ct. according to Ih 
powers defends its own prerog^ive, S 
apes not extend its protection to othe; 
ots. even though inferior & not ots. o 
SYM, Exp. WORTHINGTOI 
(1902), V. L. R. 563.— AUS. 

921 . jsioi (xrbitrair\ 

remedy oi>oiIo5te.] — If there is n! 
pressing necessity for prompt punish 
1 of ct., the case mai 

be left to the ordinary tribunals o: 

for the summary powei 
not be exercised unless there is ai 
absolute neoessity for so doing . — Rt 
bymb, JEx p. Daily T sLEaxtAPHNBWB 




6 V. L. 


94 i. Not where ojfence. of alig/U 

or trifling nature — 'Constructive am- 
tempt.y—A. ct. will not exercise the 
power of committing for constructive 
contempt where the offenoe is of a 
trifling nature. — S toddabt v. Prbn- 
TlOB (1898), 6 B. C. R. 308.— CAN. 

96 i. Only where : eal attempt to 

interfere with course of justice — Con- 
structive contempt.] — A ot. will commit 
for oonstruotive contempt only when 
necessary to prevent interference with 
the course of justice. — S toddabt v. 
Prbntiob (1898), 6 B. C. R. 808. — 
OAN. 

96 il. .l—To justify 

recourse to the wbitrary, unlimited & 
uncontrolled power to take summary 
proceedings in cases of criminal con- 
tempt of ct., it Is not enough that there 
should be a technical contempt of ct. ; 
Sc where there is no real prejudice 
created to the administration of justice 
or no real case made for the inter- 
ference of the ct., the ot. should not 
take summary prooeedings in con- 


tempt. — Legal Rememuuanceb v. 
Matilal Ghosk (1913), I. L. R. 41 
Calc. 173.— IND. 

I 

I 96 iii. .] — Counsel for 

deft, published In a newspaper what 
1 purported to be a report of prooeedings 
! In ct. This report was exaggerated, 
I incorrect & injurious, & contained 
unjustifiable imputations upon pJtf. 

' A motion was made to attach counsel 
1 for contempt of ct. ; — Held: though 
tho publication might bo libellous, yet 
the ot., not being satisfied that It was 
calculated to obstruct the free course 
of justice, ought not to commit him 
for contempt. — B ikch v . Waj.sii (1846), 
10 I. Eq. IL 93.—IR. 

j Q. Where contempt is of an 

' inferior court.] — Xu case of contempt 
1 of an inferior ct. the Supreme Ct., 
unless important facts ore In dispute, 

' will as a general rule exercise its juris- 
I diction to punish for such contempt 
summarily.— A. -G. v. Cbookktt (1911), 
I T. P. D. 898.— «. AF. 
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Contempt of Court, Attachment and Committal. 


Part IV. — Criminal Contempt. 


SKfT. 1.— IN GENERAL. 

97. Nature of offence.] — ^Aficr an applioa on 
liad been disposed of by the judge in chambers, 
applt., a solr., when he had left the judge’s 
chambers & was on his way to the entrance gat e 
of the building, used insulting language towards 
the soli*, on the other side, & almost if Tiot actually 
assaulted him : — Held : applt. had been guilty 
of a contempt of the ct., inasmuch as tlw* insults 
were a gross interference \\dth the administration 
of justice, the judge sitting in ct. had power to 
commit him to prison for such contempt. 

It is not necessary to constitute a contempt of 
ct. that the contempt should be in ct., or that it 
should be a contempt of a judge sitting in ct. 
All that is necessary is that, it should be a con- 
temptuous interference with judicial proceedings 
in which the judge is acting as a judicial officer 
(Lord Esher, M.R.). 

The law has aimed the High Ct. of .Tustice with 
the power A: imposed on it the duty of preventing 
drevi manu. A: by summary proc<M‘dings any 
attempt to interfere with the administration of 
justice. It is on that ground, A not on any 
exaggerated notion of tlie dignity of individuals, 
that insults to judges are not allowed. It is on 
the same ground that insults to witnesses or to 
jiu’ymen are not allowed. The principle is that 
those who have duties to discharge in a ct. of 
justice are protected by the law, A: shielded on 
their vay to the discharge of such duties, while 
discharging tlnm, A: on their rtdurn therefrom, 
in order that sucli pen-sons may safely have resort 
to cts. of justice (Bowen, L.J.). — Re Johnson 
(1887), 20 Q. B. L>. 08 ; 57 L. J. Q. B. 1 ; 58 L. T. 
100 ; 52 J. P. 230 ; 36 W. K. 51 ; 4 T. L. K. 40, 
C. A. 

98. .] — (1) Deft, was in custody for con- 

tempt of ct. under the following circumstances. 
In 1877, she had brought an action for the recovery 
of some houses wdii(?h she supposed to be her 
property. It was decided that she had no title, 
but between this date Ao 1880 she continued to 
assert her claim by legal proceedings, & attempted 
to take forcible possession of the premises. In 
1885 an injunction was obtained by pltf. restraining ' 
deft. & her agents from further molesting the owner * 
& tenant/S of the estate ; but she, notwithstanding, * 
again endcavoui*ed to take possession, & was in I 
consequence, in Dec. 1880, imprisoned for con- | 
tempt of ct. She was informed when sent to 
prison that if she would undertake to abandon ' 
her claim & to abstain from further efiiorts to take 
possession of the premises, she would be released. I 
She refused to give this undertaking, & in con- 
sequence remained in custody till June, 1888 ; — I 
Held : deft, might be discharged from custody on 
the terms of an order, wliich had been assented to i 


' by the counsel for the pltf., & wliich was read in 
iior presence, wliich were, inter alia, that deft, 
should not be allowed to issue any writ or summons, 
or make any application or motion without the 
leave of a judge at chambers, & that, should notice 
of any application or motion bi^ given without 
such leave, the official solr. might be informed 
by letter, «fc resp. should not be required to appear 
unless the ct. should otherwise order. 

(2) Whei*e the contempt for which punishment is 
inflicted is the doing of an act prohibited by an 
order of the ct., where, what has been done by the 
olTender cannot be undone, it is not advisable that 
an order for committal should be so frariK^d as to 
permit the possibility of the lamentable con- 
sequences to prisoner wliich have followed upon 
th(‘ sentence in tlxis case. It should be borne in 
mind tiiat contempt of ct. is a criminal offence, 
punishable as a misdemeanour by fine or imprison- 
ment or both. The ininishment should be com- 
mensurate with the offence. It may be severe 
where the contemjit; is grave, as for instance in the 
rare cases whert^ an insult is offered in ct. to the 
judge who presides, or where a deliberate attempt 
is made to interfere witli tJie due A: ordinary 
methods of carrying out the law, as in the cases 
of /f. V. Cofitro, Onslow* fi (tb WhaUey*8 Case, [No. 24 1 , 
post] Ac R. V. Castro, Skip worth* s (hise, [No. 103, 
p05f]. So where a witness refuses to give evidence 
in obedience to a suhpevnu, he may be committed 
for contempt. The commitment in such cases 
is described by WiUes, J. [in Ex p. Fernandez, No. 
894, posi\ as a sentence upon a summary con- 
viction for an offence against the law, Ac in the 
view of tJiat very learned judge a commitment 
for a time certain is a correct, “ if iiot thi; only 
correct course.” A commitirient until the offender 
consented to give evidence, would not, in my 
judgment, be the proper order to make. On the 
other hand, where it appears f^hat the act done is 
due to a mistaken view of the rights of the offender, 
the punishment, where imprisonment is deemed 
necessary, should be for a definite period & should 
not be severe (Mathew, Davies (1888), 

21 Q. B. D. 230 ; 37 W. K. 57. 

Antwiaiion : — As to (2) Befd. Lticon v. Dc Uroat (1893), 10 
T. L. 11. 24. 

Distinguished from non-criminal contempt.] — 
See Part II., ante. 


Sect. 2.—CONTEMPT IN FACE OF COURT. 

Sub-sect. 1. — Misconduct sedbnte curia. 

99. In general.] — Be Johnson, No. 97, a7ite. 

100. In court — Assault.] — Davis's Case (1560), 
2 Dyer, 188 b ; 73 E. R. 415. 


PART IV. SECT. 1. 

97 i. Nature of offence — Interference 
with due administration of justice.]— 
An application by one party to a suit 
or action to attach another for con- 
tempt of ct. in interfering with the duo 
administration of justice, is an applica- 
tion In respect of a criminal offence. Sc 
iti not a proc^eoding in the suit. — J onks 
V. JONKB (1898), 19 N. S. W. L. U. 43. 
— AUS. 

97 il. .] — Interfering with 

the due administration of justice may 
be summarily punished as a contempt 
of ct., or It may form the subject of 


an indictment. — R. v. Foyk (1893), 
2 Buch. A. C. 122.--S. AF. 

97 iii. .] — H. V. Kaplan 

1803). ]0 S. C. 259.— «. AF. 

r. Necessity of dolus matus. ] — 
Dolus matus Is essential to the crime of 
, contempt of ct. When an act is done 
I with the intention of defeating the 
ends of justice or of obstructing the ct. 

' in its functions there is dolus Sc the act 
is punishable as contempt of ct., 
whether or not, an order of ct. is in 
existence whioh is being disobeyed or 
defied. — Yamomoto v. Athkrsaoh 
(1919), W. L. D. 105.— S. AF. 


PART IV. SECT. 2, SUB-SECT. 1. 

99 i. In general.] — Misconduct in 
the presence of the ct. which shows 
disrespect of its authority & which 
obstructs Sc has a tendency to interfere 
with the duo administration of justice 
is contempt. The principle is not 
limited to misconduct in the judge's 
presence ; the ot. is deemed to be 
present in every part of the place set 
apart for its use Sc tor the use of its 
ofiicers, j urors Sc witnesses Sc therefore 
misbehaviour in such places is mis- 
oonduot In the ct.*8 presence . — Be 
Hasik Lal Naq (1917), 1. L. li. 44 
Calc. 039.— IND. 
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Part IV. — Criminal Contempt. 


•] — Jones’ Case (1676), Dyer, 
188 'b,'n. ; 73 B. B. 416. 

^02. .] — SAVBIi & WORTHLBY’S 

(Lord) Case (1626), 2 Dyer, 188 b, n. ; Poph. 
207; 73E. B. 416. 

103, j — ^Bau^ingham’s Case (1605), 

2 Dyer, 188 b, n. ; 73 E. B. 415. 

104 , Contemptuous behaviour.] — A con- 

temptuous carriage to a magistrate is a breach of 
good behaviour, & he to whom such affront is 
offered may bind the party offending to his good 
behaviour ; or if he has no sureties commit him 
till he find some. So in this ct. if a witness will 
be insolent, we may commit him for the immediate 
contempt or bind him to good behaviour (Holt, 
(^1 -y. Rogers (1702), Holt, K. B. 331 ; 

2 Ld. Raym. 777 ; 7 Mod. Rep. 28 ; 2 Salk, 425 ; 
90 E. R. 1083. 

105, .] — Oarus Wilson’s Case, No. 6, 

ante. 

Insults to Judges.] — See Sub* sect. 2, post 

Abusing, assaulting or threatening parties 

connected with proceedings.] — See Sub-sect. 3, 
post. 

Refusal of witnesses to be sworn or to 

answer questions.] — See Evidence. 

Destruction or removal of evidence.] — See 

Sub-sect. 0, post. 

Interruptions or disturbances by public.] — 

See Sub-sect. 8 , post. 

106, In court precincts — Assault.] — Gerling’s 
Case (1567), cited in 12 Co. Rep. 71 ; 77 E. R. 
1349. 

Annoiaiion : — ^Refd. Oldfield’s Case (1G10)» 12 Co. Rep. 71. 

107 , .] — 0 . drew his sword upon the 

staii*s of the Ct. of Requests, which is out of sight 
of any of the cts. : — Held : if his indictment had 
been well drawn, he ought to have been punished. 

-Carnes’ Case (1579), 2 Dyer, 188 b, n. ; 73 
E. R. 416. 

103 , ,] — o. came out of the Ct. of 

the Duchy, & before he came into Westminster 
Hall slabbed a justice of the peace, of which he 
died : — Held : O. should not be punished, for it 
ought to have been in the Hall of Westminster 
sedeniibus curiis. — Oldfield’s Case (1610), 12 
Co. Rep. 71 ; 77 E. R. 1349. 

109 . ,] — ^ assault & affray in the 

palace yard near Westminster Hall when the cts. 
are sitting, though out of their view may be 
punished by indictment, fine & imprisonment. — 
Waller’s Case (1634), Cro. Car. 373 ; 79 E. R. 
926. 

Annotation : — Mentd. Harwood’s Case (1672), 1 Mod. Rep. 76* 

110 . ,] — witness in a prosecution, 

tried at the K. B. sittings, struck deft, after the 
trial was over as both were in the lobby of the ct. 
The witness was brought into ct. in cust/ody, & 
evidence given of these facts : — Held : he would 
he committed to the custody of the marshal for 
three days for this contempt of the ct. — R. v. 
WiGLEY (1835), 7 C. & P. 4, N. P. 

^^(Mion : -Mentd. Gilpin v. Cohon & Benjamin (1869), 19 
-Li* 1 « o30» 

111. ,] — p. Wilton, No. 701, 

post. 

112 . — — Arrest.] — It is a contempt to make 
an arrest in Palace Yard sedente curid. — Long’s 

(1677), 2 Mod. Rep. 181 ; 86 B. R. 1012. 

H?* ;; J ^ Johnson, No. 97, ante. 

registrar’s office.] — The ct. will commit 


guilty of an act of violence in the register’s 
office, as a contempt. — Ex p. Burrows (1803), 
8 Ves. 535 ; 32 E. R. 462. 

115. Evidence as to place of assault.] —Kirby 
Webb (1887), 8 T. L. R. 7tJ8. 


Sub-sect. 2. — Insults to Judges. 

116. Assault.]— R., Cliief Justice of the (J. B., 
was assaulted at the assizes at S. by a ])ri‘'*oiior 
condemned there for felony, & the prisoner was 
immediately Indicted & punished for tlie assault. — 
Anon. (1631), 2 Dyer, 188 b, n. ; 78 M. R. 416. 

117. .] — 7?c CoSGRAVE (1877), Seton’s 

Judgments A Orders, 7th ed. 457. 

118. Anon. (1923), 58 L. Jo. 166. 

119. At private house or chambers.] — 

R. V. Almon, No. 2, ante. 

120. Abuse.] — Debt lies for a fine by the 
steward of a leot for a contemi)t lo liim while in 
the duties of liis office, deft, having said, when the 
steward told him h(* ought to be sworn, “ in saying 
so thou best.” — Lincoln (Earl) v. Fysuer (1597), 
Oro. Eliz. 581; Moore, K. B. 470; Owen, 113; 
78 E. R. 821. 

121. .] — Hutton v. Harrison (1688), 

Hut. 181 ; 123 E. R. 1151. 

Annotation : — Refd. R. v. Wriglitsoii (1708), 2 Salk. 698. 

122. Accusation of oppression.] — Redding’s 
Case (1680), cited in T. Raym. 376. 


Hub-sect. 3. — ^Abusing, Ass\ultin(» oit Thrp:at- 
ENiNG Persons connected with the Puo- 

(JEEDINGS. 


123. Assaulting— Jurors.] — A others followed 
jurors to the gate of the ])alaee at Westminster A 
there assaulted them : — Held : C. should bo (‘om- 
mitied.— Carlton’s (’ase (1345). 2 Dyer, 188 b; 
73 E. R. 416. 

124. Threatening — Witnesses.] — Rowland v . 
Samuel (1817), 9 L. T. O. H. 280. 

126 , Fellow prisoner.] — R i\ Cr\d- 

DOCK (1875), Times, Mar. 18. 

126. Abusing — Jurors — By barrister.] — (1 ) 
Every ct. of record has attached lo its jurisdiction, 
as inherent in it, the power to punish for contempt, 
but if the ct. is one of inferior Jurisdiction, as a 
ct. of quarter sessions, the Ct. of Q. B. has authority 
to intervene A prevent any usurpation of juris- 
diction by it, A if it treats conduct as a contempt 
wMch there is no reasonable ground for so treating, 
may interfei’e to protect the party upon whom 
the power to commit or fine for contempt has 
been improperly exercised. 

(2) Counsel has a* right to, A may with pro- 
priety complain of the appearance of partiality 
on the part of any of the juiymen, but to do so 
in violent A abusive language, or in a violent 
manner A for the purpose of insult, A in spite of 
admonition from the ct., is a contempt. 

(3) The maxim is that each ct. of record must 
necessarily be the best judge of what amounts, 
under the circumstances, to a contempt of itself. — 
Ex p. Pater (1861), 5 B. A S. 299 ; 4 New Rep. 

; 33 L. J. M. C. 142 ; 10 L. T. 376 ; 28 J. P. 


117 , 

612 ; 10 Jut. N. H. 972 ; 9 Cox, C. C. 544 ; 


122 


court — C<mtemptuou8 he- 
words, whloh ostensibly 
a« advocate, witness or 
lity are need with another 
‘ the purpose ot vUifylnir 

.T . -....xrrkT ■w-rrr 


an individual or the ct., the ot. will 
take notloe of It as a contempt. Tlie 
contempt is committed the moment 
tb^ opprobrious words have been 
used, K the party using thorn need 


not be cautioned by the ct. or ordered 
to desist from such language. — Ex p. 
Tanner (1889), Crimes (Ii*eland) Act 
Cases 343.— IR. 


haiHo 
are i 
part^ 
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Scci* 2. — Contempt in face of court : Suh-aects, 3, 4, 
^ 0. Sect, 3 ; Sub-sect 1.] 

Vj, R, 842 ; sub nom, R. v. Middlesex JJ., Re 
1»ATER. 12 W. R. 823. 

AnrwUitions .-—As to H) Refd. Ex v. Jolliffo (1S73). 42 
L. J. Q. U. 121 ; lie Rea (1871)), 14 (Jox, C. C. 250 ; H. v. 
Jordan (1888), 36 W. R. 797. As to (3) Refd. Ex p. 
JoUllTo (1873), 42 L. J. Q. B. 121 ; R. v. Jordan (1888), 
30 W. R. 797. 

127. Witnesses.] — Roston Boborgh 

(^ASK (1871), 2 O’M. & II. 101. 

Annotations : — Mentd. St. Qoorjfo’s Division Case (1895), 
6 0*M. & H. 89 ; Nottingham Borough (Eastern Division) 
Case (1911), 6 O’M. & U. 292. 


Hob-hect. 4. — By Witnesses. 

Refusal to be sworn.] — See Evidence. 

Refusal to answer questions.] — See, generally, 
EVIDKN(’E. 

On ground of professional privilege.] — See, 

generally, ]<]vii)ENCf:, Ac particular Titles ^tasshn. 
Prevarication by witness.] — See Evidence. 


Sub-sect. 5.— Hemaining in Court in Dis- 
obedience TO Order of Judge. 

Disobedience to orders of court as contempt in 
procedure.] — See J^wl V., Sects. 1,2, post 

128. Witnesses.] — Skelton v, Castile (1837), 
G J. 154, n., N. P. 

129. .] — Where witnesses in a cause ar(‘ 

or(ler(*(l out. of ct., & in violation of the order one 
(»f tliem returns before lie is duly called, his 
testimony on that account ought not to bo re- 
ject i‘d, but. the witness may he punished by tine 
or irajirisonnient. — ItoBEiiTS v. Garratt (1842), 
C J. P. 151, N. P. 

180. .] — Where a witn(‘ss remains in ct. 

after an order that the witnesses shall leave tlie 
ct. liis testimony cannot., on tliat ground, be 
excluded, though h<‘ may he committed for con- 
tempt.- -Ojiandleh V, Horne (1842), 2 Mood. & R. 
423, N. P. 

An7U)tation Vlentd. Foitescue r. Clayton (1800), 24 J. 1’. 
712. 

131. Counsel — Hearing In camerA with consent 
of parties.] — Maj.an r. "i'ouNu (1889), 58 J. P. 822; 
G T. 1.. R. 38. 

Annotations 'EM. Scott v, Scott, 11912) P. 241. Mentd. 
Ee Martlndale, [1894] S Ch. 193 ; Dnico r. Drnce, Dnice 
V. Druoe & Ulhb (1903), 72 L. J. P. 51 ; Scott v, Scott, 
[1913] A. C. 417. 

Right of public to admission.] — See Courts, 
p. 128, jjost 


Sub-sect. 6,^ ChaiJjENuing the Ajuiay, 
See, gemrally, Juries. 

132. After rule of court ordering Jury to be 
struck.] — A painty entered into a loile that the master 
should name 48 for a special jury, each party 
strike out 12 & the sherin return the otlier 24, & 
the jury were struck & returned accordingly ; — 
Held : it was contempt for the paiiy to chSlenge 
the array, though he might challenge the polk, 
& an attachment would be granted against him 
for it. — R. V. Burridge (1724), 2 Ld. Raym. 
1364 ; 8 Mod. Rep. 246 ; 1 Stra. 593 ; 92 K. R. 389. 
Annotations: — Diitd. R. v. Johnuon (1734), Cnnn. 110. 
Mentd. R. v. Edwards (1767), 4 Buir. 2105 ; R. v. Edmonds 
(1821), 4 B. & Aid. 471. 


188. .] — Defts. in an information in the 

nature of a quo warranto obtained the common 
rule for a spi'cial jury, wliich was drawn up as 
usual, for the sheriff to attend with the freeholders' 
book, & that he should return the 24 struck by 
the master. The prosecutor took out the venire 
to the sheriff of C., & the deft, challenged the array, 
on account of an interest the sheriff had, as being 
a freeman of 0., whose rights were to be tried. 
It was moved, that an attachment might issue 
against defts. as for a contempt in challenging 
contrary to the rule of ct. : — Held : there was no 
sort of conf/empt committed by deft. & the rule 
would be discharged. — R. v. Johnson (1731), 2 
Stra. 1000 ; Chinn. 110; 93 E. R. 995. 

Annotatitms : — ^Mentd. R. r. Aincry (1786), 1 Term Rep. 

363 : R. V. Edmonds (1821), 4 B. & Aid. 471. 


Sub-sect. 7. — Imi'ersonating Jurymen. 

See, generally, Juries. 

134. General rule.] — It is an interference with 
the course of justice 6l a contempt of ct . to personate 
a juryman & to act in his stead. — R. v. Levy (1910), 
32 T. L. R. 238, D. (). 

Annotation EelMi, R. v. Wakefield (1918), 31 T. L. R. 210. 

135. Indictable misdemeanour — Right of action 
against offender.] — Where a stranger wlio is not 
one of the jury is sworn in the name of one of the 
jury the verdict of tiie jury is good, but the 
stranger may bo indict t^d for a misdemeanour. 
Semhle : tht^ j)artit*s may have an action on the 
case against him. — Anon. (1012), March, 81, 
pi. 132 ; 82 E. R. 121. 

136. Juror acting by mistake for another — 
Similarity in names.] — Richard Geater summoned 
& returned as a tiisi prius juror, did not atJend 
the assizes, but one Richard Hhepjiard a freeholder, 
who was verbally summoned to siuvti as a juror 
on the Crown side, & nevei* had boon at th(» assizes 
before, attended both cts., as lie imagined himself 
in duty bound to do, &: when Richard Geater was 
called on tht* nisi prius side, Richard Sheppard, 
tliinking liimself called, answered Ac was sworn as 
a juror. A rule was made on Ricliard 81iei>pard 
to show cause why an attachment, etc., also a rule 
to show cause why the verdict should not be set 
aside - Held : the former rule would be dis- 
charged Ac the latt<‘r rule made absolute. — N orman 
V. Beaumont (1744), Barnes, 153; Willes, 481; 
01 E. R. 1000. 

Annotatiems : — Refd. R. v. Mellor (1858), 7 Cox, C. C. 464. 

Mentd. Wray v. Thom (1744), WUlcs. 488 ; Dovey v. 

Hobson (1816), 2 Marsh. 154. 


Sub-sect. 8. — Unlawful Interruptions or 
Disturbances of Court. 

137. Disturbance after verdict found.] — After 
the jury had returned a verdict of guilty a great 
shout was given, at which the ct. being oUended, 
one person who was observed by the crier to be 
particularly concerned in the shout, was com- 
mitted to gaol for that night, but the next morning 
having received a public reproof, was discharged 
without fees. — ^K. v. Colledge (1081), 8 State Tr. 
549. 

138. .] — After a jury had retired they 

returned Ac found prisoner not guilty. On this 


PART IV. SECT. 2, SUB-SECT. 6. i 

1281. Witnesses.] — Sadlieb v. Smith i 
(1880). 14 C. L. J. N. S. 30.— CAN. 

128 ii. .) — Where, after all wlt- 

neeRes have been ordered out of ot., one 
remains, he is liable to punishment for I 


contempt but his evidence cannot be 
excluded. — R. v, Keller (1916), App. 
D. 98.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 8. 

s. Carrying on noisy trade — In 


vicinity of court — After order to desist . ) — 
Garrying ou a noisy trade in neighbour- 
hood of the ct., so as to obstruct pro- 
ceedings of the ct. after service of an 
order by presiding Judge to desist, is a 
Qonten^t of ot. — Ee Dakin (1887), 13 
V. L. R. 622.— AUS. 
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there was a considerable shout, & a man jumped 
up in the middle of the ct., waved his hat 
shouted ; — Held : he would be taken into custody 
& fined. — R. v. Stone (1790), 0 Term Rep. 527 ; 

26 State Tr. 1166 ; 101 E. R. 684. 

Jnnotaiion: — Mentd. R. v, O’Connell (1844), 6 State Tr. 

N. S. 3. 

139. Attempt at rescue — By creating a disturb- 
ance In court*] — Certain persons were proceeded 
against by information at the instance of the 
A.*G. charging them with riot & an endeavour in 
open ct. before ills Majesty’s justices of oyer & 
tenniner to rescue one A. out of the custody of 
the sheriff, in which he had been detained during 

after a trial for high treason, with the intent 
that he might go at large. They were alleged to 
have called out to the prisoner “ Spring ** & to 
have i)ut the lights out & otherwise created a 
distuibance bc*sidos interrupting & obstructing 
tlie justices in the lawful & peaceable holding of 
their ct. : — Held: the prisoner had been guilty 
of a misdemeanour. — K. v. Thanet (Make) (1799), 

27 HI ate Tr. 821. 

Annotation: — ^Mdntd. Cobbott v. Hudson (1852), 3 7 Jar. 488. 

140. Interruption of proceedings.] — A. inter- 
rupted disturbed the proceedings of the ct. 
dui ing the sittings, Ac the ct. thereupon committed 
liiin for contempt. — Bruce’s Case (1828), Handers’ 
Cliancery Orders, 730, L. C. 

141 . By applause.] — Fox v, Wheati^ey 

(1893), Oswald on Contempt, 3rd Ed., 53. 

142. High sheriff addressing grand Jury — After 
prohibition by Judge.] — While the judge is sitting 
under commission of assize the high sheriff has no 
right to addi'oss the grand jury, Ac his doing so 
against t/he prohibition of the judge is a contempt 
of ct. — lie Hurrey (Sheriff) (1800), 2 F. & F. 234. 


evidence with them upon retiring from the Bar 
without either the leave of the ct. or consent* of 
the parties. — R. v. Burdett (1097), 1 lid. Raym. 
148 ; 2 Salk. 045 ; 91 E. K. 996. 

Annotations : — OeneraXly. Mentd. Northampton Oorpn. v. 
Ward (1745), 2 Stra. 1238 ; R. v. (lilUiam (1795), 6 Term 
Rop. 266 ; Draper v. Sperring (1861), 10 C. B. N. S. 113 ; 
A.-G. t>. Tynemouth Corpu. (1900), 17 T. L. R. 77. 


144. Destruction of document in custody of 

court.] SUTTIEHDAND P. SUTHERJLAND (1893), 

Times ^ Apr. 19. 


Hub-sect. 10. — Other Caheh. 

145. Party leaving court without permission — 
During examination on interrogatories.] — Deft, 
was examined upon interrogatories, upon ih(i 
breach of an order of this ct., & departed without 
licence : — Held : an attachment would bo awarded. 
— ^Bovle V. Vjvean (1579), Cary, 104 ; 21 F. R. 55. 

146. Using words opprobrious or Irrelevant to 
case.] — Neither party, witness, couiis(3l, jury or 
judge, can be put to answ(‘r, civilly or criminally, 
for words spoken in office. If words spoken are 
opprobrious or irrelevant to case, the ct. will 
take notice of them as a cont empt, & examine on 
information. If anj^ tiling of mala mens is foumi 
on such inquiry, it will bo punislied suitably 
(fxiRD Manhpibld, C..).). — R. p. Skinnbu (1772), 
Lofft, 64 ; 98 F. R. 529. 

Amutlatmns : — Mentd. Dawkins r. Hokoby (1873), L. R. 

8 Q. B. 255 ; Seaman v. Notherolift. (1876), 1 U. 1*. D. 

510 ; Munster Lamb (1883), 11 B. D. 588 ; Copartner- 
ship Farms Harvoy-Smith, HOIS) 2 K. B. 405. 

147. Embracery.] — R. p. Baker (1891), 113 

C. (’. Ct. Cas. 374, 589. 

See, farther, Cjhminal Law &: Procedure. 


Sub-sect. 9. — Destruction or Removal of 
Evidence. 

See , generally , Evidence. 

143. Removal of documentary evidence by 
retiring Jurors — Without leave of court — Or con- 
sent of parties.] — (1) It is a contemi)t to circulate 
i)apers relative to the merits of a cause upon the 
eve of its trial, but not a sufficient ground to set 
aside a verdict, though for the Crown upon a 
crinjinal prosecution, unless the circulation can 
h(* fix<>d upon the i)i‘osecutor. 

(2) It is a contempt in the jury to take any 


HK(;r. 3. -SPEECHES, WRITINGS AND ACTS 
TENDING TO DEFEAT THE ENDS OF JUSTICE. 

Hub-sect. 1. — Private (/ommunications to 
Judges and other Officials. 

Insults to Judges In face of court.] — See Hect. 2, 
sub-sect. 2, ante. 

148. General rule.] — Every private communica- 
tion to a judge for the purpose of infiuencing his 
decision upon a matL^r publicly before him, 
always is. Ac ought to be, rc^probated ; it is a coui'se 
calculated, if tolerated, t-o divert tlie course of 


PART IV. SECT. 2, SUB-SECT. 9. 

t. Destruction of documentary evi 
aence.] — A tcloeraph operator wa 
examiuod aa a wltnoBs, & was asked 
P^roduM tho oriffinals of telegrams 
Tlie witness stated that he had bum 
the tele^ams In question with other 
subpoenaed. Sc while th 
WM actually going on, npoi 
^tractions rooeivod by l^egraph fron 
tho general manager of the telegrapl 
company In whose serrioe he was 
with othei 

should hare been deatrored before, I 
accordanoo with a standard rule of th 
company, but that he had negleote 
to do BO at tho proper time ; — Held 
existence at th 
banning of the trial ; during the trie 
theddiberat 



jlW 1. Removal of dooumenforv e» 

been oajcrled away by an agei 
of the Judge’s remonsteaSoef 
: a process caption wbm 


proper remedy, & that notice of its 
issue was unneoessary. — ^W att v. 
Ligkrtwood (1874), L. 11. 2 8c. & Dlv. 
361.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 10. 

a. Removing counsel* s brief .] — The 
brief of the party in tho oanse 
being clandestinely taken put of the 
ohambers of his attorney, tsc made an 
improper use of by the opposite party, 
tho ot. ordered the brief tio bo returned, 
& OTanted an attachment, not only 
against the person who obtained it, 
but also against those who had made 
use of it. — Batmman v. Conway 
(1753), 1 Bro. Pari. Cas. 519.— IR. 

PART IV. SECT. 8. SUB-SECT. 1. 

148 i. General rule .] — It is contrary 
to the practice of all ots. of justioe, 
unfair to an adversary, & a contempt 
of ot. for a suitor, under any pretext 
whatever, to oommunioate with a Judge, 
except by publio proceedings in open 
ot., respeotlng the merits of any case 
in which he Is Interested, Sc which is 
either ponding In the ot. of such judge 
OP likely to oome before him. — -Tayler 
V. ASMKDa Koonwab (1865), 4 W. R. 
86. — INB. 


b. ImpuLhiu gross misconduct to 
judge.]— A barrister & attorney In the 
Hupremo Ct. of N. H., &: a private 
suitor in several oases brought before 
such ct., wrotio a letter of tho most 
roprohensible kind to the Chief Justice, 
irnputing to him gross misconduct In 
his office : — Held : the writing of tho 
letter was a contempt of ot., & the 
appropriatiO punishment for such ofConoo 
was fin© & imprisonment. — Re Wal- 
lace (1866), L. R. 1 P, 0. 283.— CAN, 

o. .] — A writer to the signet, 

wrote & transmitted to tho Lord 
President of tho Ct. of Session a letter 
reflecting on his judicial conduct, con- 
taining a matter disrespectful So In- 
sulting to tho ot.. Sc Injurious to tho 
administration of justice : — Held : he 
had been guilty of a high offence against 
the dignity of the ot., k which tended to 
prejudioo Sc to slander the due adminis- 
tration of justioe therein. — L obd Ad- 
vocate V. Jamieson (1822), 1 Sh. 
(Ct. of Seas.) 285.— SCOT. 

d. Sending measaoe to judge at his 
nrivate house to ask for explanation of 
language used by him while sitting .] — 
A barrister, offended by the use of a 
strong expression on the part of a 

0 2 
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Sect. 8. — Speeches, wriimoa and acts tending to defeat 
the ends of jmticej^ Snb-seds, 1 < fc 2 .] 

jiisiice, & is considered, & ought more frequently 
than it is, to be treated as, what it really is, a high 
contempt of ct. (Lord Cottenham, C.). — lie 
Dycb Sombre (1849), 1 Mac. & G. 116 ; 1 H. & Tw. 
285 ; 41 E. B. 1207, L. C. 

AnnotafUm : — Mentd. Be Blaokmore (1862), 1 Do G. J. & Sm. 
84. 

149. Offer of bribe to Judge.] — The I^ord 
Ohancollor took notice in open ct. that he had 
received a lel-ter by post, directed to Ihc Chancellor 
of England, dated Yarmouth, in Norfolk, Aug. 1, 
1747, signed T. M., making mention of a bill in 
Ch. threatened to be filed against T. M. & relating 
to the subject-matter of such suit, & enclosing a 
bank note for £20, wliich he desired his Lordship’s 
acceptance of. The letter bank note, & also 
an affidavit proving the letter to be the proi)er 
handwriting of T. M., being read : — I/eM : the 
contents of the letter & the sending thereof, with 
the bank bill enclosed, to his Lordship, was a 
great misbt‘haviour in T. M., <fc a contempt of 
ct.— Martin’s Case (1747), 2 Buss. M. 074 ; 
89 E. R. 551, L. C. 

Annotatunis : — Oonsd. Re Ludlow Charities, Charlton *8 Case 
(1837), 2 My. & CY. 316. ^fd. K. v. Barnardo (1889), 
23 Q. B. D. 305. Mentd. Be Martin, Er p. Van tiandau 
(1844), 1 Ph 445 ; Exp, Van Sajidau (1846), 1 Pli. 605. 

160. Scandalous offer to Judge.] — Macgill’s 
Case (1748), 2 Fowler’s Exchequer Practice, 
2nd ed., 404. 

Annotation : — Cozud. Be Ludlow Charities, Charlton's Case 
(1837), 2 My. & Cr. 316. 

161. Letter threatening master.] — lie Ludlow 
Charities, Lechmere Charlton’s Case, No. 14, 
ante. 


Sub-sect. 2.— Scandatjsing the Court. I 

Insults to Judges in face of court.] — See Sect. 2, 
sub-sect. 2, ante, 

162. General rule.] — Contempt of ct. may bo 
committed by publication of scandalous matter 
respecting the ct. after adjudication as well as 
pending a case before it. 

Where applt. was neither printer nor publisher 
nor writer of such scandalous matter, but had 
innocently lent the paper containing it to a friend 
without knowledge of its contents : — Held : he 
was neither constructively nor necessarily guilty 
of contempt of ct. & the judge who committed 
him must pay the costs of apiieal to Her Majesty 
in Council. — ^McLeod v, St. Aubyn, [1899] A. C. 
649 ; 08 L. J. P. i), 137 ; 81 L. T. 158 ; 48 W. B. 
173 ; 16 T. L. R. 487, P. C. 

Annotation : — ^Refd. Scott v. Scott, [1913] A. C 417. 

163. .] — Where legal proceedings in a ct. 

have terminated, statements made by the parties 
to such proceedings stating what in their belief 
took place at the trial & making comments thereon, 
cannot be regarded as a contempt of ct. with its 
resultant penalties. In such a case the ct. will 
not grant an injunction, unless the statements 


amount to scandalising the ct. by making personal 
attacl^ on the judge who presided at the trial, 
or might be considered as interfering with the 
administration of justice. If the case is entirely 
ended, the ct. will not further trouble itself in the 
matter. The jurisdiction of the ct. as to the law 
of contempt ought not to be enlarged, nor applied 
to matters outside the well known principles. 
There is no such kind of contempt of ct. as a mis- 
representation of the judgment for the purpose 
of injuring one of the parties. 

Certain members of a trade union brought an 
action against the officials of the union. After the 
action was heard & judgment given, pltfs. issued 
& distributed amongst the members of the union 
a circular containing what defts, alleged to be 
unfair statements regarding the proceedings at 
the trial. On a motion for an injunction to restrain 
pltfs. from so injuring defts. :—IIeJd : the issue 
& distribution of the circular by pltfs. could not 
be held to amount to contempt of ct,, & the 
motion must be dismissed with costs. — Ounn v, 
Bevan, Brodie V. Bevan, [1922] 1 Oh. 270 ; 91 
L. .1. Ch. 299 ; 127 L. T. 14 ; 38 T. L. B. 172. 

164. Speaking disrespectfully of Judge or court.] 
— Motion for an attachment against deft-, for 
cursing the chief justice & ct. on service of 
proc('ss : — Held : an attachment would be granted 
absolute, witliout any rule to show cause, t-hat 
being the constant method for a contempt of this 
nature. — Phillips v. Hedges (1736), Cooke, 
Pr. Cas. 132 ; 125 E. B. 1004. 

166. .1 — ^Pltf. moved to commit deft, for 

that when pltf. told liim he came to serve him 
with an orcfer from the Master of the Rolls deft, 
used language insulting to the Masi-er of the 
Bolls : — Held : an attacliment would be ordered. 
Semble : deft, might have been committed.- -- 
WiTHAM V, WiTHAM (1669), 3 Bcp. Ch. 41 ; 21 
E. R. 723. 

156. .] — ^An attacliment lies for speaking 

contemptuously of the ct. on being arrested. — 
B. V, Crosse (1703), 6 Mod. Rep. 43 ; 87 E. R. 806. 

157. .] — ^An attachment goes in the first 

instance, for speaking disrespectful words of the 
ct. — B. V, Jermy (1762), Say. 47 ; 96 E. R. 799. 

158. .] — If contemptuous words are spoken 

of the ct. an attachment is to be awarded in the 
first instance. — B. v, Kendiuck (1754), Say. 114 ; 
96 E. B. 822. 

159. Reflection on administration of Justice — 
Entry in corporation books.] — An order was made 
by a corpn., & entered in their books, stating that 
B. against whom a jury had found a verffict with 
largo damages in an action for a malicious pro- 
secution for perjury, was actuated by motives of 
public justice, etc. in preferring the indictment : — 
Held : this was a libel reflecting on the administration 
of justice, for which the ct. would grant an informa- 
tion against the members making that order. — 
R. V, Watson (1788), 2 Term Rep. 199 ; 100 E. R. 


Mnnoiaixons : — neia. mui v. Hawker (1874), L. R. 9 Exoh. 
309. Mentd. A.-O. v. Carmarthen Corpn. (1805), Coop. G. 


judge while sitting in ct., sent an officer 
to the judge's private residence upon 
a pacitlo errand to ask for an explana- 
tion : — Held : the party sending the 
message & the party convesdng it 
were guilty of contempt of ct . — Re 
Phtfard (1864), 1 Hyde 79. — IND. 


e. LeUer intending to influence 
judge.] — Deft, wrote a letter to a 
stipendiary magistrate, intended to 
i^uonoe him with regard to the 
punishment of pltf.'s wife : — Held : 
the letter was a contempt of ot. — 


Thomas®. Nibuo (1911), SON. Z. L. It. 
1208.— N.Z. 

PART IV. SECT. 8, SUB-SECT. 2. 

162 1. General rule .] — An act done or 
writing published, calculated to bring 
a ot. or a judge of the ct. into contempt 
or to lower life authority, or to obstruct 
or interfere with due course of juatioe 
or the lawful process of the ot.. Is a 
contempt of ot . — Re Nakastnha 
Chintaman Eblkab (1908), 1. L. H 
38 Bom. 240.— IND. 


162 n. .] — Any publications or 

words which tend to bring the adminis- 
tration of justice Into contempt amount 


1 J ? “i publications 

wliloh offend against the dl^ty of the 
ct., which scandalise the ot., & which 
impute to the ot. improper or corrupt 
motives or conduct are publications 
which constitute contempt of ot. — 

R. V. Hardy (1906), 27 N. L. R. 206.— 

S. AF. 
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160 . Libel on Judge & Jury,] — ^For publishing 
a libel on a judge jury in the execution of their 
duty prisoner was sentenced to imprisonment. — 
K. V, llAiiT & White (1808), 30 State Tr. 1131 ; 
subsequent proceedings, 10 East, 94. 

Annotations : — ^Mentd. Dunn v. R. (1847), 12 Q. B. 1031 ; 

Haylook v. Sparko (1853), 1 E. & B. 471 ; R. w. Truoiuan 

(1913), 82 L. J. K. B. 916. 

161 . Libel on court.] — Petitioner complained 
of the publication of a case then before the ct. 
accompanied with reflections on the ct. & the 
paities : — Held : defts. should bo committed. — 
Re Quick (1806), cited in 15 L. J. Bey. 15. 
Annotation ;-^onsd. Ex p. Van Sandau (184G), 1 Ph. 605. 

162 . When court not; sitting.] — C., the 

publisher of a newspaper in the Isle of Man, was 
ordered to attend at a Ch. Ct. of the island, for 
publishing an article tending to defame the ct. 
Ho attended accordingly, & tendered an apology 
which the ct. did not accept, but committed liim 
for contempt. Thei*eupon C. avowed liimself to 
be the author of the article, & the ct. committed 
liini also to gaol, without a warrant. After some 
hours the gaoler was furnished with the following 
warrant, signed by the Lieutenant-Governor: — 
“ At a Ch. Ct. holden etc. Whereas 0. voluntarily 
a])peared before tlda ct. & avowed himself to be 
tlie author of an article, etc., & whereas the writing 
k publishing the said aiiiclo is a contempt of this 
ct., it is ordered that C. be, for such contempt, 
committed a prisoner to gaol, there to remain 
until further order.” A writ of habeas corpus ad 
subjiciendum having been obtained by C., a rule 
w^as granted for quashing it, upon aflidavits which 
stated that the Liexitenant-Oovernor, of the Isle 
of Man presided in the Oh. Cl)., which was a ct. 
of record, having power to punish for contempt, 
A that the warrant was in the form usually adopted 
by that ct. : — Held : (1) it sutiiciently appeared 
that the warrant of commitment was an act of 
the Ch. Ct. ; (2) the Ch. Ct. having authority to 
commit for contempt, & having adjudged the 
publication to be a contempt, tliis ct. could not 
leview that adjudication, though the imprison- 
ment wiis thereby directed to continue “ until 
further order ” ; (3) a libel reflecting con- 

temptuously on the proceedings of a ct. published 
when the ct. is not sitting, might be punislied 
by commitment, as well as such contempt when 
committed in the face of the ct. & wliilst it. was 


sitting ; (4) the warrant, being in the form used 
by the Ch, Ct. of the Isle of Man, was lawful 
though the commitment was not for a certain 
time. 

By the law of England, no ct. can commit for 
contempt, by way of punishment, except for a 
certain time (Patteson, J.). — lie ('uawford 
(1849), 13 Q. B. 613 ; 7 State Tr. N. S. 961 ; 18 
L. J. Q. B. 225 ; 13 L. T. O. S. 185 ; 13 J. P. 634 ; 
13 Jut. 955 ; 116 E. K. 1397. 

Annotations : — As to (2) Consd. Martin v. Mackoiiochio 
(1879), 4 Q. B. D. 697. As to (4) Refd. Ex p. AnderHon 
(1861), 3 L. T. 622 ; Exp. Brown (18B4), 5 B. ic S. 280. 

163. Allegation of unfitness of judge.] — (1) It 

is a contempt of ct., while a crimiiud charge is 
pending, to impugn the honesty impartiality of 
the judge by whom it is to bo tried, or to attempt 
to obstruct the coui*se of justice by exciting i)ublic 
prejudice against, it. 

(2) But it is not a contempt mertdy to solicit 
subscriptions for the defence of deft, oji a criminal 
charge. — K. r. Castro, Skipwortii’s Case (1873), 
L. R. 9 Q. B. 230 ; 28 L. T. 227 ; sub nouu R. r. 
Skipworth, R. V, Db CASTito, J2 Cox, C. 371 ; 
37 J. P. Jo. 85, D. C. 

Annotations: — As to (1) Refd. Roborteon e. Labouohore 
(1878), 42 J. P. 710 ; R. v. Parnell (1880), 14 Oox, O. O. 
474 ; Rc Davios (1888), 21 Q. B. D. 236 ; R. v, Tibblts, 
11902] 1 K. B. 77. Oencrallu, Mentd. 8 cott v. Scott. [1913J 
A. O. 417. 

164. .] — R. V. Castro, Onslow’s & 

Whalbey’s (’ase, No. 241, post. 

165. Criticism of conduct of judge — Criticism 
not calculated to obstruct course of justice.] — 

Re Bahama Islands, Special Reperenck prom, 
No. 19, a)de, 

166. Abuse of Judge in his judicial capacity.] — 

(1) The publif’ation in a newspaper of an article 
containing scurrilous personal abuse of a judge, 
with reference to Ins conduct as a judge in a 
judicial proc<»ediug which lias terminated, is a 
contempt of ct. punishable by the ct. on summary 
process. 

(2) This is not a new-fangled jurisdiction ; it is 
a jurisdiction as old as the common law itself, of 
which it forms part. It is a jurisdiction, the 
liistory, purpose, A extent of which are admirably 
treated in the opinion of Wihnot, J. in R. v. 
Almon [No. 2, ante]. It is a jurisdiction, 
however, to be exercised with scrupulous cai'o, 
to be exorcised only when the (*ase is clear & beyond 


160 i. Libel on judge d: jury .] — A 
uuinbor of persons were chargred with 
seditioijs conspiracy, one was tried & 
found guilty ; the trial of the others 
was to take place, & deft, made a 
public speech imputing unjustness & 
unfairness to I ho judge & jury by 
whom the one was tried 8c saying that 
tnoso still to bo tried wore not guilty 
Ac to try tliorn on the charge was a 
farce & a travesty ; — Held : guilty of 
^ntenipt of ct., for scandalising it. — 
^ IVENs (1920), 1 W. W. R. 747 ; 61 

CAN* 

xS? on court. ] — A newspaper 

articles scandalising the 
High Ct. & the Cldef Justice In his 
aduilnistratlon thereof by allegations 
Chief Justice had 
cpstltuted a packed Bench :—Held : 
the articles constituted a contempt of 
T *7" if Giiosk (1917), 

I. L. R, 46 Calc. 169.— IND. 

judge .] — 
jtidgo of the Supreme 
f bad another oppor- 
utter want of 
, imp^l^ity, & from the 
delivered once more a 
.. one-sidod advooate*s speech •* 
^ system of jndicial 
a^ooaoy, it is only when the Jury 
ere exceptionally Intelligent at was 


the cose yesterday, that anything 
approaching justice can be expected 
to result from a trial before the judge ** 
is a contempt of ct. — Rc ** Evening 
News Newspaper (1880), 1 

N. S. W. L. R. 211 .— AUS. 

g. .) — A judge remlored a 

decision respecting which deft, pub- 
lished a libellous article ju his news- 
paper : — Held : deft, was liable to be 
committed for contempt of ct. for his 
llbcUouB publication. — R. o. Howe 
(1880), Temp. Wood 309.— CAN. 

h. .] — ^It Is a contempt of ct. 

to publish that the decision of the ct. 
in a case ponding before It is a judicial 
outrage, & a most disgraceful judicial 
scandal. Any contoniptuous remark 
concerning a judge in a matter iu which 
ho is acting judicially, w'hether it be to 
Insinuate that he had acted dishonestly, 
or to hold his conduct & decision up to 
public ridicule, is a contempt of cl. — 
Re Hawke (1888), 28 N. B. R. 391.— 
CAN. 

k. .] — A judge sitting In 

chambers, granted an order nisi for a 
prohibition. Deft, published that, in 
granting the order, the judge was 
aotuatea by dishonest & corrupt 
motives ; — Held ; a contempt of ct. — 
R. t>, Blus, Ex p. Baird (1889), 28 
N. B. R. 497.— can. 


1. .] -To say or sujj^est in a 

public newspaper that a judge has 
been guilty of personal favouritism, & 
lias allowed hmiself to be mtluenced 
by pei^onal & corrupt motives, in 
deciding a matter in his judicial 


deciding a matter in his judicial 
capacity is a ooutempt of ct . — He 
PHELAN (1877), K. 6 .— S. AF. 


105 i. Criticism not calculated to 

obstruct course of justice.] — Statemoiite 
made coucerniug a judge of the High 
Ct. do not constitute a contempt of 
such ct. unless thc‘y are calculated to 
obstruct or interf(*re with the course 
of justice, or with the due administra- 
tion of the law tborein^R. v. 
Nicholis (1911), 12 C. L. R. 280. — 
AUS. 

166 i. Abuse of judge in his judicial 
capacity.] -A magisteato havi^ given 
a decision against a litigaat, the latter 
noted appo^ & sent to the m^istrate 
& to the Appeal Ct. an afHdavlt which 
contained merely a violent attack upon 
the magistrate os such, couched in 
most offensive terms, & imputing to 
him malice, partiality & dishonest 
perversion of facts in oonnection with 
his decision : — Held : such conduct 
constituted a contempt of the nnagis- 
trate’s ot.— A.-G. v. Crockett (1911), 
T. P. D. 893. — S. AF. 



22 Contempt of Court, Attachment and Committal. 


Sect. 3. — Speeches^ wrUings and acts tending to defeat 
the ends of justice: Suih-sects. 2 dt 2, A. (a), (b) 
dt (r),] 

reasonable doubt, because, if ii> is not a case beyond 
reasonable doubt, the cts. will & ought to leave 
the A,-G. to proceed by criminal information 
(Lord Russetx, CJ.J.)* — It. v. Gray, [1900] 2 
Q. B. 36 ; 09 L. J. Q. B. 502 ; 82 1.. T. 634 ; 61 
J. P. 484 ; 48 W. B. 474 ; 10 T. L. 11. 305 ; 44 
Sol Jo, 302, D. C. 

Annotations : — As to (1) Refd. Louth North Division Case 

(1911), 6 O’M. & H. 10.3; Scott v, Scott. fl91.3J A. C. 

417. As to ( 2 ) Refd. R. r. Tlbblts. [10021 1 K. R. 77. 

GentrallVr Mentd. K. r. Parke, Eor 3 ?. Doiigal (1003), 72 

L. J K. B. 839. 

167. Comment on conduct of jury — After notice 
of new trial.] — L. was deft, in an action for libel, 
& at the trial the jury found a verdict against liini. 
L. thertmpon gave notice of motion for a new trial, | 
& meanwliile wrote an article in his ncw’S])aper 
commenting adversely upon the conduct of the 
jury : — lleld : such comment did not amount to 
a contempt of ct. — Dallas v. Ledger, lie Ledger 
(1888), 52 J. P. 328 ; sub nom , lie Era Newspaper, 
Dalt^as V . Led(.er, 4 T. L. P. 432, D. C. 

168. What amounts to publication of scandalous ' 
matter.] —M cLeod r. 8 t. Aubyn, No. 152, ante, I 


Thobnhux V , Stbele-Moiuus (1911), 56 Sol. 
Jo. 34. 

' 175. Trial completed before hearing of motion 

for committal.] — The ct. fined the propritdor of a 
\ newspaper for contempt of ct. in maldng comments 
j in his newspaper which tended to prejudice the 
' course of justice, though the trial had taken place 
before the motion to commit came on for hearing. — 
7 ie T^houchkre, L ' xp . Columbus Co., Ltd. (1901), 
17 T. L. B. 578. 

176. Prisoner — Committed for trial — Imputation 
of previous conviction.] — B. v, Armstrong (1894), 
TbneSt May 0. 

Annotations : — ^Refd. R. v. Parke, [1903] 2 K. B. 432 ; R. r. 

Davies, [1906] 1 K. B. 32. 

177. Anticipation of verdict.] — B. v, 

Balfour, A*e Stead (1895), 11 T. L . B. 492, I). (L 
.-—Mentd. R. v. Parke, [1903] 2 K. B. 432. 

17 g. Antecedent character of 

prisoner.] — (1) To publish statements which are 
calculated or tend to prejudice or influence the 
minds of those who constitute a tribunal which is 
to try an accused person, is to attempt to pervei-t 
the due course of law & justice, A is an indictable 
ofTence. It is also a contempt of ct. with wliich 
the ct. may deal simimari]y. The test of the 
criminality is not the result of the judicial pro- 
ceedings, for a guilty person is entitled to an 


Sub-sect. 3. — Prejudicing the 1’ubijc during 

l^NDENCY OF PROCEEDINGS. 

A. Comments Prejudicial to Fair Trial, 

(a) In General. 

169. General rule — Comments tending to pre- 
judice.] — lie 1*ai.lMatx Gazeti'E, Jones v. h'LOWER 
& Hopkinson (1894), 11 T, L. R, 122. 

Annoiaiion : — ^Refd. Bean v. Flower (1895), 11 T. L. R. 520. 

170. Statement before hearing.] — Re 

Bead At IIuggonson, No. 1, ante. 

Statement by party to action .] — Sec Sub- 

sect. 3, A. (d), iii., post, 

171. Intention to prejudice possible Jury- 

men.] — B. V. (ioftSiP (1909). Times, Peb, 18. 

172. Duty of parties to wait till after 

decision.] — B. v. Barnakdc) (1892), Times, No\. 9. 

178. No distinction between civil & 

criminal proceedings.] — B. r. Armstroncs (1894), 
Times, May 9. 

Annotations : — ^Refd. R. v. Parke, [1903] 2 K. B. 432 ; K. r. 

Davies, [1906] 1 K. B. 32. 

174 , Political references — Names of parties 

omitted.] — It is a contempt of ct. for a newspaper 
to refer to an action pending in any manner that 
may t/end in any degree to interfere with the 
coui’se of justice, & it cannot he pleaded in excuse 
either that the reference was only made for 
political piloses, or that the names of the parties 
in the action were not mentioned. — Re Hinde, 


impartial trial. 

(2) During the course of the ti-ial of two persons 
for felony the repoi*ter for a certain newspaper 
sent to tlie editor articles affecting the conduct & 
character of the persons under trial which would 
have been inadmissible in evidence against tliem. 
The editor published the articles Ac, aft/cr the 
conviction & sentence of the two persons, he & 
the reporter were convicted on an indictment 
charging them with unlawfully attempting to 
pervert the course of justice by publishing the 
articles in question & with conspiring to do so : — 
Held: the conviction must be affirmed. — B. v. 
Tibbits, [1902] 1 K. B. 77 ; 71 L. J. K. B. 4 ; 85 
T. 521 ; 00 J. P. 5 ; 50 W. B. 125 ; 18 T. L. B. 
49 ; 40 Sol. Jo. 51 ; 20 (lox, (). 0. 70, C. C. H. 
Annotation : — is to (1) Expld. & Apprvd. R. 0 . Niclil (1909), 

7' mas, Jan. 27. 

179. Not committed for trial — Antecedent 

character of prisoner.] — Where a person has been 
cliai-gt*d before the petty sessions with an indictable 
offence triable only at tlie assizes, & matter is 
published in a newspaper, relating to tlie past life 
of lhat pei-son, tending to interfere with the fair 
trial of the charge, the High Ot. has jurisdiction 
to attach the publisher of such niafter fi>r con- 
t(*mpt of ct. notwitlistandiiig that at the lime of 
the publication the person charged had not yet 
been committed for trial. — R. v. I'arke, [1903] 
2 K. B. 432 ; 89 L. T. 439 ; 67 J. P. 421 ; 52 
W. B. 215 ; 19 T. L. B. 027 ; sub nom. K. v. 


PART IV. SECT. 8 , SUB-SECT. 3.— 
A. (a). 

169 i General ruie.] — Comment on 
a trial when pending is an ofTence 
against the administration of justice & 
a contempt of ct. It makes no differ- 
ence in principle whether the comments 
are made in writing or in speeches at 
public assemblies nor wiiethcr they are 1 
made with reference to a trial actually 
commenced & going on or with refer- | 
ence to a trial about to take place. — 
He IVKNB (1920), 1 W. W. R. 747 : 51 
D. L. R. 38 ; 32 Can. Crim. Cos. 358.— 
CAN. 

m. Aspersions on covnsel.i — Asper- 
sions in a newspaper cast on counsel 
for undertaking a defence in a pro- 
secution are a contempt of ot. — From- 
BEBG V. Halle (1904), T. H. 54. — S. AF. 

n. Prisoner — Awaiting trial — News- 
paper article — letter.} — A letter pub- 


liHhcd in a newspaper or an article 
therein tending to prejudice the public 
against a prisoner awaiting his trial, 
is a contempt of ct. — Ex p. Hovkll 
(1869), 8 N. 8 . W. S. C. R. 163.— AUS. 

o. ,] — Any com- 

ments in a public newspaper osculated 
to excite feelings of hostility towards 
I)ersonB who are liable to be tried on a 
criminal charge, are a contempt of the 
ct. in which the proceedings are pend- 
ing. — R. V. O’Doghebty (1848), 5 
Cox, C. C. 348.— IR. 

p. Statement that prisoner 

has confessed .} — The puhlioation, in 
newspapers circulating largely in the 
assise city, of nows matter with dis- 
play headings stating that a person 
accused of murder, for whioh he is to 
be tried at that assize, has oonfeased 
his guilt to a police officer, is oaloulated 
to prejudice the minds of the Jurymen 


there assembled against the prisoner 
and to prevent lilm from having a fair 
trial, anticipates the course of justice 
& may bo treated as a contempt of 
ct., because its tendency is to deprive 
the ot. of the power ot administering 
justice duly, impartially, & with 
reference solely to the facts Judicially 
brought before It. — R. v. Willis & 
POPLE (1913), 23 W. L. R. 702 ; 4 
W. W. R. 761 ; 9 D. L. R. 646.— CAN. 

q. Not yet committed — Alleged 

confession.} — It is contempt of ct. 
to publish in a newspaper that a 

B erson, who at the time 01 such pub- 
cation has been arrested on a criminal 
charge, but not yet committed for 
trial, has confessed. — Ex v, Sbnko- 
VITCH (1910), S. R. N. a W. 738.— 
AUS. 


P, .] — ^Packer v. Psaoook 


(1912), 18 C. L. R. 577.— AUS. 
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PAUKBJ, Ex p. Dotjgax, 72 L. J. K, B. 839 ; 47 
Sol. Jo. 602, D. 0. 

AnnotoHons : — ^Apld. K. v. Davies. [lOOG] 1 K. B. 82. Consd. 

R. V, Clarke, p. Crlppen a910), 1 03 L. T. 636. Mentd. 

R. V. Puck (1912), 28 T. L. R. 197. 

Jurisdiction of High Ct. to punish for con- 
tempt by inferior cts., see Part III., Sect. 3, 
sub-sect. 2, ante, 

180. Anticipation of result.] — A paragraph 
inserted in a newspaper commenting on a case 
pending before the ct. & foretelling the result of 
the case, is a contempt of ct. — Re Crown Bank, 
Be O’Madlby (1890), 44 Oh. D. 649 ; 69 L. J. Oh. 
767 ; 63 L. T. 304 ; 39 W. R. 45. 

Annoiationa : — ^Ezpld. Yorkshire Provident Assco. v. Gilbert 

Sc Rivington (1894), 11 T. L. R, 143. Distd. Oppenhelnj 

V, Mackenzie (1898), 42 Sol. Jo. 748. Befd. Rc New Gold 

Coast Exploration Co., 11901] 1 Ch. 860. 

181. Letter to possible witness.] — Motion to 
commit R. pltf.’s solr., & his son A., who was 
pltf.’s son-in-law, for contempt of ct. in having 
written letters to vaiious persons, who would 
probably, from their knowledge of the matters in 
question in the action, be cahed as witnesses, & 
one of whom had in fact been subpoenaed by pltf., 
making charges against defts. : — Held : there had 
been an endeavour to warp the minds of possible 
witnesses, & an order would be made for com- 
mittal. — Welby V, Still (1892). 66 L. T. 523; 
svb 7iom, Wellby v. Still, 8 T. L. R. 202. 

Annotation Refd. Wobbler v. Bakewell R. D. C. (1916), 

60 Sol. Jo. 307. 

182. Publication together of two items of news 
— Relating to private & criminal proceedings — 
Tending to prejudice Jury trying criminal case.] — 

(1 ) I’ublication together of two items of news, the 
iii*st i*elating to private proceedings in a pending 
action in connection with a sliare transaction, ^ 
the second giving a repoi*t of criminal proceedings, 
not finished, relating to the same transaction : — 
Held: to tend to prcjuflice the jury trying the 
ciiminal case. 

(2) Senihle : a newspaper ought not, before a 
case comes on for iiial, to publish in full the private 
proceedings, such as the statement of claim or an 
allidavit charging fraud, or wiit containing similar 
charges. — R. v, Astoh, Ex p, Isaacs, R. v. Maixje, 
Ex p, Isaacs (1913), 30 T. L. II, 10, D. C, 

183. Intended sermon — On subject-matter of 
pending action — Restrained.] — Deft, in a pending 
action, in which many of the inhabitants of a town 
were to be examined as witnesses, was restrained 
from preaching a sermon upon tlie subject in his 
chapel in the town, & from issuing placards an- 
nouncing his intention to preach the sermon. — 
Mackett V, TTebne Bay Combs. (1876), 24 W. R. 
846. 

{b) Knowledge of Pending Proceedings, 

184. Whether knowledge essential to constitute 
oiience — Reflections on possible parties.] — Sub- 
sequently to the commencement of an action an 
article was published in a newspaper containing 
comments on the subject-matter of the action & 
reflections on possible parties. The publication 
was^ made without knowledge of proceedings 
having been instituted. On motion to commit 
the editor & printer for contempt : — Held : as the 
offence was committed with ignorance of the action, 


to hold that resps. had committed a contcmi)t 
would be an imiiroper extension of the doctrine 
that a person is bound lo take cognisance of what 
takes place in Her Majesty’s Cts. 

When the contempt alleged is in the nature of a 
criminal offence scienter must be shown, or, as 
in the case of contempt against wards of ct., 
reasonably inferred. — Metropolitan Music Hall 
Co. V, Lake (1889), 58 L. J. (Jh. 513 ; 60 L. T. 
749 ; 6 T. L. R. 329. 

Annotation .—Distd. Re Crown Bank, Re O’Malley (1890), 

69 L. J. Ch. 767. 

185. .] — Ex p, Foster (1894), Times, 

Feb. 5. 

180 . Lunacy proceedings.] — Be Towns- 

HENO (Marquis), No. 298, post. 

See, further. Lunatics & Persons of Unsound 
Mind. 

(c) Intent io7i to prejudice, 

187. Whether necessary to constitute offence- 

Absence of malus animus — Article without pre- 
judicial effect.] — A party having bt*en charged 
before the coroner murder, a newspaj)er, 

pending the inquiry, published an arliele strongly 
reflecting upon him as a murdcTer. Having been 
committed for trial, ho was found guilty of man- 
slaughter, & sentenced. Upon an application by 
him for a rule for a criminal information for th(» 
article ; — Held : the ct. would not interfere on 
the ground that there was no personal malice 
suggested, & tliat the article could now oxorcisi* 
no prejutlicial intluencc . — Ex p. Smith (1809), 21 
L. T. 294. 

188. .] — Yorkshire Provident 

Assurance Co, v, GUiBEUT 6c Rivinoton (1894), 
11 T. L. R. 143. 

189. .] — Bo Fowler 6c Milsom 

(1896), Times, May 18. 

Annotation : -Refd. R. n. Parko (1003), 52 W. U. 215. 

190. .] — (1) The publication in a 

uewspap(‘r, pending the trial of a cniuinal charge, 
of observations which may inti‘rf(‘re with the 
course of justice is leclinically a contempt of et. 
But the ct. will nob exercise its extraordinary 
power of committal unless it be clearly shown that, 
such comments were really calculated or intended 
to prejudice a fair trial. 

(2) Motions for committal should never be made 
except in extreme cases.— -R. v, Payne, [1896] 
1 Q. B. 677 ; 65 L. J. Q. B. 126 ; 7t L. T. 3.51 ; 
41 W. R. 605 ; 12 T. L, B. 321 ; 40 Sol. Jo. 416, 
D. C, 

Anmytations : — As to (1) Consd. Rc New Gold Goast E\- 

Iiloratiou Co., [1901] 1 Ch. 860; H. v. Parke, flOO.lJ 

2 K. B. 432 ; R, v. Daily Mail l^rorrictors (1907), Tirncs, 

Jan. 15. 

191. Repetition of previous com- 

ments.] — The ctu refused to commit deft, for com- 
menting advc'i’scly upon the eliaraoter of pltf., 
such comments not referring directly to the action 
before the ct., & being a repetition of similar 
comments not connected with the particular 
matter in dispute made for some years before 
the action was brought, the ct. not being satisfied 
that the comments were made with intent to affect 
unfairly the trial of the action, or tliat they were 
calculated to interfere with the course of justice.- - 
Phillips v, Hess (1902), 18 T. L. R, 400, 1). O. 


1801 Anixdpation of result,}— ^\ii 
a crhulnal Information for libel w< 
against W., doft. wrote 
letter to a newspaper, reflecting npc 
judges who had d^ven 
J?'® applloafcion for 8u< 
information, & stating that W. wi 
certain to be convicted as 
libeller ever was before his trial ” 


Held : such letter was dearly a con- 
tempt of ct. — Ji. V. WjuvInhon, Re 
Houston (1877), 41 U. G. H. 42,-- 

CAN. 

180 11. .] — ^A statement in a 

newspaper editorial to the eifeot that 
one of the parties to a pending suit 
will lose the case, is a oontempt of ot. — 


8TOnD.iUiT V. J’JtENTIOE (1898), 6 

B. C. R, 308.— CAN. 


PART IV. SECT, 3, SUB-SECT. 3.— 
I A. (b). 

' 184 i. Whether kn&wledoe essential i< 



48.~AUS. 
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Sect. 3. — Speeches, writings and cu'ts tending to defeat 
the ends of justice : Sub’sect. 3, A,[c) (d) i., 

it. Hi, ] 

192. Article of a series.] — The ct. 

refused to commit the publisher of an article in a 
newspaper for contempt of ct., on the ground that 
the article comj>lained of was not prompted by 
the fact that litigation was pending between 
appet. & another person, but was one of a series 
of articles attacking appet. that had appeared for 
a number of years in the newspaper in question. — 
Itc IwABOUCIIERE, KeNSIT V. EVENING NEWS, l/TD. 

(1901), 18 T. E. IE 208, D. O. 

Annotation : — ^Beld. Pliilllps v, Hess (1902), 18 T. L. R. 4,00. 
(d) Calc'ulaied to prejudice, 
i. In General, 

193. General rule.] — It is a contempt of ct. to 
publish anytliing in reference to the parties to, or 
the subject-matter of, a pending litigation, which 
tends to excite a prejudice against those parties 
or their litigation. — T ichbornk v. Tichborne 
( 1870), 39 L. J. Ch. 398 ; 22 E. T. 55 ; 18 W. R. 
021. 

194. Creation of prejudice essence of 

offence.] — An application to commit for contempt 
of ct. was refused on the ground that there was 
nothing in th(‘ article calculated to prejudice the 
course of justice. — F aircxough v, Manchester 
8iiiP CANAii tV). (1890), 13 T. li. R. 50, C. A. 
Annotation : — ^Mentd. Stancoinb v. Trowbridge U. C., [1910] 

2 Ch. 190. 

195. ,] — Oppenhetm; v, Mackenzie 

(1898), 42 Sol. Jo. 748. i 

196. .] — It. V, Daily Mail (1907), | 

Times, Jan. 15. 

197. .] — R. V, Nield (1909), Times, 

Jan. 27. 

198. Test of criminality.] — R. v. Tidbits, 

No. 178. ante, 

199. Slight or technical offences — Information 
supplied by complainant.] — Although a publication 
by a newspaper proiirietor in his paper of comments 
on a suit, before it comes to a hearing, is clearly a 
contempt of ct., yet where such comments are not 
malevolent or libellous, <fe the party coining to 
complain of them liimself furnished the materials 
upon whicli they are founded, he will not be per- 
mitted, especially after a public apology in the 
offending newspaper, to take advantage of the 
technical contempt, & will not have his costs of 
proceedings instituted by liim for a committal for 
the contempt, — V ernon v, Vernon (1870), 40 
E. J. Cli. 118 ; 23 E. T. 096 ; 19 W. R. 401. 

200. Jurisdiction of court.] — The publica- 

tion in a newspaper, pending an action or before 


the trial of an action, of any observations which in 
any way preju^ce the parties to the action is 
technically a contempt of ct. But the ct. will not 
exercise its extraor^nary power of committal if 
the offence complained of is of a slight or trifling 
nature, but only if it is likely to ca^e substantial 
prejudice to the parties to the action. — Hunt v, 
fh..ARKE (1889), 68 L. .1. Q. B. 490 ; sub nom. Re 
0’Mau;by, Hunt v, Ci.arke, 01 E. T. 343 ; 37 
W. R. 724 ; 6 T. E. R. 650, C. A. ^ ^ 

Annotations : — Apld. R. v. I’ayno, 11896] 1 Q. B. 577. Cpnid. 

Greenwood v, Leather-Shod Wheel Co. »1898), 14 T. L. R. 

241. Apld. lie New Gold Coast Exploration Co., [1901] 

1 Ch. 860. Befd. Re Martindale, [1894] 3 Ch. 193 ; Re 

O’Connor, Chesslilre v, Strauss (1896), 12 T. L. R. 291 ; 

I Shaw y. India Rubber (Mexico) (1900), 44 Sol. Jo. 295; 

Phillips V. Hess (1902), 18 T. L. R. 400. 

201. .] — Re Evening News & 

Post (1892), Times, Dec. 9. 

202. .] — Re Gates & Iaindon Con- 

gregational Union & East London Publishing 
Co., R. V. Mead (1895), 11 T. E. R. 204, D. C. 

203. .] — R. V, Payne, No. 190, 

[ ante, 

204. .] — ^PoTTER V, Clawson (1912), 

47 Ti. .Jo. 735. 

Jurisdiction of ct. lo punish for contempt, see 
Part III., ante, 

I 205. Pending election petition.] — News- 

papers published correspondence, in which the 
sitting member for the M. Boroughs, against whose 
return there was a petition, stated that artifices 
of a very discreditable kind were being adopted in 
order to trump up a case : — Held : the publication 
did not in the circumstances of the case amount 
to a contempt of ct . — Re Montgomery Election 
Petition, Ai>plication Against “ The Times,** 
“ Standard ’* Morning Post ” (1892), 9 

T. E. R. 93. 

Annotation : -Refd. Rc Wigan (Swinley Ward) Election 

Potn., Re Wall (1894), 10 T. L. H. 261. 

206. .] — Re Rochester Election 

I>ktition (1892), Times, Dec. 9. 

207. .] — Re Pontefract Election 

Petition, 8haw v. Reckitt (1893), 9 T. E. R. 
430, D. C. 

208. Article not pronouncing on guilt or inno- 
cence of prisoner.] — Pigott v. Daily Telegraph 
(Proprietor) (undated), cited 17 W. R. at p. 334. 
Anncftation Reid. Re Belfast EJoctioii ]>eLii. (1868), 17 

W. R. 333. 

ii. Comnmds on Parties. 

209. Libel on parties.] — lie Quick, No. 161, 
ante. 

210. Against conduct of petitioner — Lunacy 
proceedings.] — Commitment in the jurisdiction of 
lunacy for a contempt by the publication of a 


PART IV. SECT. 8, SUB-SECT. 8.— 
A. (d) i. 

193 i. General rule — Tendency to pre- 
judice not aufflcient ,) — In determining 
whether comments published in a news- 
paper upon a pending trial amount to 
a contempt of ct. it must ho reasonably 
probable, in the circumstances of the 
rase that on injustice may be done to , 
one of the litigants. A mere tendency ' 
to prejudice the trial is not suflOioient. — i 
He Ebswodth, Etr p. Tompsitt (1891), I 
17 V. L. R. 391. -AUS. i 

s. Calculated to prejudice pus- 

sihle witnesses.}— The ot. will punish, 
as an interference with tlio ooui*be 
of justice & of fair trial, the use 
of language calculated to affect the i 
niluds of persons who might otherwise 
be willing to give evidence in a pending 
cause, or to deter them from coming 
forward as witnesses. The fact that 
such language was used by a priest 
at the altar to his congregation does 


not thereby confer any privilege, nor 
mitigate the contempt . — Re South 
Meath Election Petition, Fay’s 
Case (1892), 30 L. R. Ir. 659.— IR. 

t. .1^ — A petition was 

lodged impcaching the validity of an 
election & the petition was set down 
for trial. Before the date fixed for 
trial persons issued a circular calling 
upon the inhabitants of a division to 
contribute to a fund, one of the obiects 
of which was to defend the candidates 
against whom the election petition was 
pending, & the circular said “ no 
matter what iiositlon those candidates 
occupy we feel it would bo manifestly 
unfail’ to ask or expect them to defray 
out of their own resources the costly 
litigaiioD forced on them by a few 
nonentities. Wo, therefore, appeal to 

S ou with confidence to assist us for 
[le above objects. Sc thereby lend a 
hand to drag into God’s %ht of day 
these traitors who live on libelling our 
country Sc to frustrate them in their 


attempts to injure Sc persecute the 
chosou reprosontativo of the people ” ; 
— Held : the above const Itutod a 
contempt of -ct. os being calculated 
to prejudice the minds of those from 
among whom the witnesses to support 
the petition would be drawn . — Re 
Boyle Local Government Election 
Petition (1905), 39 1. L. T. 243.— IR. 

199 i. Slight or technical offence ,} — 
Guest v. Knowles, Re Robertson 
(1908), 17 O. L. H. 416 ; 12 O, W. R. 
1201.— CAN. 

199 ii. Article possibly libellous,} 

— R. V. Bonnajr (No. 2) (1903), 14 
Man. L. H. 481.— CAN. 


PART IV. SECT. 8. SUB-SECT. 8.— 
A. (d) ii. 

a. Against conduct of persons against 
whom criminal information for con- 
spiracy was pending,}— TX, v, Parnell 
(1880), 14 Cox, C. 0. 474.— IR. 
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S amphlet reflecting on petitioner. Ignorance of 
h.e contents will not excuse the printer . — Ex p, 
Jones (1806), 13 Ves. 237 ; 33 E. B. 283, L. O. 
AnnotaHcma : — ^Ezplcl. ft Apprvd. Burdett v. Abbott, Bur- 
dett V. Colman (1817), 6 Dow, 165. Consd. R. v, Clement 
(1831), 4 B. & Aid. 218 : Fowls v. Hunter (1832), 2 h, J. Ch. 
31 ; Re Ludlow Charities, Charlton’s Case (1837), 2 My. 
& Or. 316. Refd. Re Martin, Ex p. Van Sandau (1845), 
4 L. T. O. S. 369 ; Birch v. Wateh, O’Mahony's Case 
(1846), 8 L. T. O. S. 372 ; Re General Exchange Bank 
(1866), 12 Jut. N. S. 465 ; Vernon v, Vernon (1871), 19 
W. R. 404. 

211. Against conduct of debtor — In bankruptcy 
proceedings — ^Made upon official receiver’s report.] 

-C'oinments on the report of the official receiver 
in bkpey. before it has been read to the ct., reflect- 
ing on the conduct of a debtor, may amount to 
contempt of ct. The ct. will not, however, com- 
mit except in a case whore a real attempt has been 
made to interfere with the course of justice. 

A limited company cannot be committed for 
cont(*mpt of ct. — Re IIooley, Ex p, Hooley 
(1899), 79 Jj, T. 706 ; 6 Mans. 44. 

Comments on prisoners.] — Sec Nos. 176-179, 
ante. 

212. Against conduct & character of plaintiff — 
Proceedings represented as vexatious.] — ^I^ending 
pioceedings in this ct. attacks on pltf. & his 
witnesses were i)ublished, representing those pro- 
ceeding as vexatious, ft that the witnesses had 
in their evidence been guilty of perjury : — Held : 
this, being calculated to disturb the free course of 
justice, was a contempt of ct. — Littleu v. Thomson 
(1839), 2 Beav. 129 ; 48 E. B. 1129. 

AnnalaiicmH : — ^Refd. Shaw v. Shaw (1861), 31 L. J. F. M. & A. 
35 ; Tlohborno v, Mostyii, Tichborne v, Tlchborno (1867), 
L. K. 7 E(i 55, u. ; R. r. Murphy (1869), L. R. 2 F. C. 
535 ; Tichborne v. Tichborne (1870), 18 W K. 621. 

213. .] — TiciiRoiiNE V, Tichbohne, No. 

193, ante. 

214. Imputation of fraud.] — Wat^f v . 

Maxim-AVeston Elkctkio Co., Maxim- Weston 
Ele(^tkic Oo. V. Wai^' (1888), 5 T. I.. K. 170. 

215. Repetition of libel.] — Hefts, in an 

action of libel, brought in respect of some para- 
gi‘aplis wliich appeared in t-heir newspaper, re- 
peat(‘d in the newspaper, after action brought, 
substantially the same charges which constituted 
the alleged libel. Pltf. made an ai)plicaUon to 
eonimit deft, for contempt of ct. ; — Held: the 
application would be refused. — Cbonmire v. Daily 
Boubse, Ltd. (1892), 9 T. L. B. 101, D. C. 
Annolaiion : — Consd. R. v, Blumenfold, Ex p. Tupper (1912), 
28 T. L. R. 308. 

216. .] — ^An application to commit 

for contempt of ct. made by defts. in a libel action 
who are continuing to publish the libel complained 
of will not be regarded with favour by the ct., but 
such continued publication is no palliation of the 
oITcnce. — Wilson v. Collison, Rc Johnson ft 
Mitchell (1895), 11 T. L. B. 376, D. C. 

217. .] — BussEu. V. Bussell (1894), 11 

T. L. B. 38. 

218. Imputation of dishonesty.] — ^Ilkley 

iiOCAL Board v. Lister (1895), 11 T. L. B. 176. 

219. .] — Herring v. British ft 

Foreign Marine Insurance Co., Ltd., Be 
Bobinson (1895), 11 T. L. B. 346. 

220. Charge of undue Influence.] — Spur- 

JIELT. V. De Bechbebg (1895), 11 T. L. B. 313. 

221. — ^Whore a newspaper article, 

haying relation to a pending suit, was, in the 
opinion of the ct. calculated to create prejudice 


against pltf. ft to cast opprobrium upon lus solr., 
an order for committal of the publisher was made, 
but not, however, to be enforced for three weeks in 
order to afford an opportunity for the publication 
of an apology. — H obson v. Dodds (1869), 20 L. T. 
941. 

222. Libellous statements.] — O ppenheim r. 

Mackenzie (1898), 42 Sol. Jo. 718. 

223. In instituting action.] — S haw v. India 

Bubber (Mexico), Ltd. (1900), 44 Sol. Jo. 295. 

224. .] — Ex p. The Standard 

(1907), Times, Jan. 28. 

225. Matters not before court.] — Phillips 

V. Hess, No. 191, anie. 

226. ; .]— It is not a sufficient answer 

to a motion to comniit deft, for coinnKmiing 
adversely on the character of pltf. during the 
pendency of an action for deft, to sliow that the 
comments iiad no i*eference to tlie subject-matter 
of the action if it is clear that the trial of that 
action will be prejudioed by the publication of 
those comments. — H iggins v, Biciiards (1912), 
28 T. L. R. 202, D. O. 

227. .] — lie Ehrman (1909), Times, Fob. 18. 

228. Against conduct of defendant .] — Re Bead 
ft IluGGONsoN, No. 1, ante. 

229. .] — Peters r. Bradlaugh (1888), 

4 T. L. B. 414, I). C. 

230. .] — (tkeenwood V. T^eather-Shod 

Wheel Oo., Ltd. (1898), 14 T. L. R. 211. 

231. .] — Rc Brown (1907), Times, Nov. 7. 

iii. Comments hy Parties. 

232. Justification by defendant.] — An action for 
libel being brought by A. against L., ft also by 
li. against L., wlio was the proprietor of a news- 
pajier, ft interrogatories liaving been filed by L. 
against A., an article was written ft. published by 
L. in his Tiews})aper commenting on that, subject, 
ft repealing the grounds of t.he actions, ft setting 
forth that li. would be ready before th(' jury to 
}>rove all the libels ; but there was no allusion t.o 
tlie ct. or judges directly or indirectly : — Held : 
(the court being equally divided) L. had not com- 
mitted any contempt of ct. — )bertson v. 
Labouchehe (1878), 42 J. P. 710. 

233. .] — Howri'T v. Fagge (1890), 12 

T. L. B. 42(5. 

234. .] — Where deft, in n. libel ai'tiou 

swears tliat he is going to justify the words of the 
alleged libel the ct. will not issue a writ of attach- 
ment against him in respect of comments maKie 
by him after the issue of the wjit unless it is 
satisfied that the plea of justification is not genuiuci 
or unless the comments arc made near the tiine of 
trial or made at a place near where the trial is to 
take place ft are calculated to deter witnesses 
from coming forward ft speaking their minds 
freely or ai*e calculated to warp the minds of 
jurymen. , 

In a case where pltf* sought to stop deft.’s 
mouth, while continuing to comment on the case 
himself, the ct. ought not to interfere (Lush, 

R. V. Blumenpeld, Ex p. Tupper (1912), 28 
T. L. B. 308. ^ , 

235. Ex parte statements.]— ( I ) A party to a 

suit has no right during the progress of it to 
publish any stat.ement of the proceedings whmh 
may prejudice the mind of the public against lus 
opponents. 


PART IV. SECT. 3. SUB-SECT. 8.— 
A. (d) iii. 

b. Oeneral rule .'\ — ^Whon either of 
the iiarties to a cause has published 
matters oaloulated to briusr the pro- 
oeedlnsrs of the ot. into contempt, £ to 


prejudice an approaching trial, the 
ct. will grant an appUoatiou for an 
attachment.— Kieran v. Byknb (1852), 
5 Ir. Jut. 46,— IR. 


28S i. Ex pc 
fendant. ] — Pltf. 


•arte statemenU — By de- 
!. commenced an action 


against deft, to sec are dainog;^ fo 
an alleged libel publiahed in deft.’s 
newspaper. After a writ had been 
issued deft, published an article stating 
that an action had been commenced 
against him ft then followed this 
passage; ** meanwhile ‘Truth’ my 
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Sect, 3. — Speeches, loriiings and ads tending to defeat 
the ends of justice: Sub^sect 3, A» (of), Hi., iv, 
V. , (e) 

(2) It is a strong primd facie presumption that 
such a narrative, published by a pai'i y i o the suit, 
cannot be an impartial representation of such pro- 
ceedings. 

(3) The ct. will restrain a party from publishing 
or offering for sale during the progress of a suit, 
any pamphlet or book (*ontaining unfair state- 
ments of the proceedings in such suit. — C oleman 
V. West ITahtlepool Hahboiju A; Ry. Co. (1800), 
2 L. T. 700 ; 8 W. K. 731. 

Atmoiatvm Refd. Kitcat r. Sharp (lb82), 52 L. J. Ch. 134. 

236. .] — Pending an action for infringing 

a trade mark pltfs. are at liberty to warn the trade 
by circular, but to iulroduco discussion of the 
m('ri(^ of the action is a contempt. 

Interference with the course of justice by a 
party i)iiblishing ex p. statements is not less 
contempt of ct. because the statements are libellous, 
or because the paity is prepared to Justify the 
libel, or because the libel deals with the merits of 
the action (CtoTOY, J.). — CoATrt (J. & P.) v, 
Chadwick, [1894] 1 Ch. 317; 03 P. .1. Ch. 328; 
70 L. T. 228 ; 42 W. P. 328 ; 10 T. L. Li. 220 ; 
38 Sol. Jo. 217 ; 8 11. 159. 

Anrmtation Eefd. lie Now Gold Coast Exploration Co., 

ri901] 1 Ch. 860. 

iv. Comments on Witnesses. 

237. Abuse of persons making affidavits.] — 

Read A Hi ggonson, No. 1, ante. 

238. .] — (1) Pending a suit & after the 

tinie had ex])ired for defts. to file affidavits, an 
article appeared in a local newspaper commenting 
upon the pei'sons who had matle affidavits on 
behalf of doft.s. attributing to them falsehood, 
ignorance A self-interest, A holding them up to 
public contern})t A ignominy : — Held : the article 
was a contempt of ct. A the publisher of the news- 
paper would bo committed to inison. 

(2) The j)ublisher having made an affidavit in 
which he expressed liis regret A contrition for 
having unintentionally committed a contempt of 
ct., A having undergone ten days’ confinement, he 
was discharged on payment of costs A fees although 
he made no apology to d('ponents for the imputa- 
tions cast on them. — F elkin v. Uerbert (1804), 
33 L. J. Ch. 294 ; 9 L. T. 036 ; 10 Jur. N. S. 02 ; 
12 W. R. 241. 

239 . — ^An arlielo was published in a 

newspaper giving an account of certain affidavits 
which had been filed in a suit but which had not 
come before the ct. The wiiter went on to com- 
ment on the affidavits, A as to some of them used 
these expressions “ many of t hese ai'e imijortant 
enough, if the deponents can endure cross-examina- 
tion in the witness box ; many are obviously false, 
absurd A wortliless ” : — Held : the publisher of i 
the newspaper had been guilty of a gross contempt ! 
of ct. I 

The ct. will discountenance any attempt to 
prejudice mankind against the merits of a case 
before it has been heard, A wiU protect every 
suitor against that which can affect the minds of 
pemons who might be willing to give evidence, A 
which may prevent persons from giving evidence. — 
Tichborne V. Mostyn, Tichborne V. Tichbornb 


(1867), L. R. 7 Bq. 56, n. ; 17 L. T. 5 ; 15 W. U. 
1072. 

Annotations: — ^Reld. Daw v. Eley (1868), L. R. 7 Eg. 40 ; 
He Cholt^nham A Swansea Ry. Carriage & Wagon Co. 
(1860), L. R. 8 Eg. 580 ; Robson t>. Dodds (1869). 20 
L. T. 941; Vernon v. Vernon (1870), 23 L. T. 696; 
Gulldlng V. Morel, Cobbott (1888), 4 T. L. R. 198 ; Re 
Amcrioan Exchange in Europe, American Exchange in 
Europe t*. GiUlg (1889), 58 L. J. Ch. 706 ; Re Crown 
Bank, Re O'Malley (1890), 63 L. T. 304. 

240. Allegations of perjury.] — Littler v. 
Thomson, No. 212, a^Ue. 

241, .] — Deft, had been committed for 

perjury by the judge, who tried an ejectment in 
wdiich he was claimant, A in which the issue was 
the question of his identity with a certain baronet 
alleged by defts. to be dead. The jury, during 
deft.’s case, had expressed themselves satisfied 
that the claimant was not the person he swore he 
was, A he elected to be nonsuited. The grand 
jury at the Central Criminal Ct. found true bills 
against him for perjury A forgery ; the prosecution 
removed the indictments by certiorari into tins 
ct. ; A it had been fixed, upon ai)plication of the 
A.-G., that the trial should lake pla('e at bar next 
Easter term. Deft. A Ids friends, amongst whom 
were two members of I’arliament A one barrister, 
had held publi(i meetings for the purpose of obtain- 
ing money for the defence at the forthcoming 
trial, A remarks had been made by deft. A the 
three friends mentioned, imputing perjury, A 
conspiracy to the witnesses for the defence at the 
trial of the ejectment, A prejudice A partiality to 
(he liord Chief Justice of this ct., who, they said, 
had proved himself imfit to preside at the trial of 
the indictments. They also asserted the innocence 
of deft., A the injustice of his treatment ; — Held : 
(1 ) the trial of these indictments was a proceeding 
of the ct. then pending ; (2) although the remarks 
at the meetings ndght be the subject of a criminal 
information, yet the parties who made them might 
also bo prosecuted summarily for contempt of ct. ; 
(3) these remarks indicated an attempt by means 
of vituperation to deter the Lord Chi('f Justice 
from taking any part in the trial, A also by attaclp 
on the witnesses themselves to influence the public 
mind A prejudice the jury, A they unwarrantably 
interfered with the even A ordinary course of 
justice ; (4) it was no excuse that the motive or 
purpose for which the meetings wore held was 
justifiable, nor that the attempt to interfere with 
the course of justice was ineffectual ; (5) the pro- 
ceedings were a gross contempt of ct., A it was the 
duty of the ct. to put a stop to them ; (6) the ct. 
would not allow the privilege of the House of 
Commons to prevent punishment by imprisonment 
of its members for a contempt in the administra- 
tion of justice if the occasion required it. — R. v. 
Castro, Onslow’s A Whalley’s Case (1873), 
L, R. 9 Q. 13. 219 ; 28 L. T. 222 ; sub nom. R. v. 
Onslow A Whalley, 12 Cox, C. C. 358 ; sub nom. 
Re Whalley A Onslow, 37 J. P. Jo. 08. 

Annotations : — As to (3) Refd. Rc Davies (1888), 21 Q. B. D. 

236. OenerallVt Mentd. Re Davies, Itutson v. Davies 
(1888), 4 T. L. K. 680. 

V. Comments on Subject-Matter of Action. 

242. Statements relative to merits of cause.] — 

R. V. J3urdeti% No. 143, ante. 

243. .] — Coleman v. West Hartlepool 

Harbour A Ry. Co., No. 235, ante. 

244. .] — Coats (J. A P.) v. Chadwick, 

No. 230, ante. 

246. Tending to show that plalntlff^s case 


newspaper is preparing to do its duty 
by this Jackanapes " the pltf, ** A his 
personal political social A philan- 
thropic career, in such manner as to 


facilitate the task of a judge A jury 
in estimating the real damage done to 
the true character of such a man " : — 
Held ; the article was calculated to 


interfere with the duo administration 
of justice A amounted to a contempt 
of ct . — Re Norton, Ex p. Caulfield 
(1898), 19 N. 8. W. L. R. 113.—AUS. 
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untenable.] — He “Finance Union” Yorkshire 
riioviDBNT Assurance Co. v. “ Kevibw ” Pub- 
ushers (1895), 11 T. L. R. 107, D. O. 

246. .] — ^Magnus v. Plumbers Co. (1899), 

cited in Yearly Practice of the Supreme Court for 
1023, at p. 709. 

247. Cautioning persons from purchasing goods 
— On ground of injunction restraining disposal — 
Injunction obtained bond fide.] — The publishing 
of a handbill, cautioning pei-sons from purchasing 
of deft, certain goods, on the ground of an injunc- 
tion having issued to restrain the disposal of them 
is not a contempt, the injunction having been 
obtained bond fide. — ^l^owis v. Hunter (1832), 
2 J.. J. Ch. 31. 

248. Reflection on goods supplied by plaintiff — 
During pendency of libel action — In respect of 
same goods.] — Birmingham Vinegar Brewery v. 
Henry (1894^), 10 H. L. li. 586. 

249. Patent rights — Disputing novelty of inven- 
tion — Comment by solicitor for party.] — Wliile a 
Miit was pending to restrain the infringement of a 
patent, in winch one of tlie issues raised was as 
to tlie novelty of pltf.’s invention, a discussion 
having arisen in a newspaper as to the merits of 
tile invention, deft.’s solr. wrote, under an assumed 
name, a letter, which was published in a newspaper, 
taking part in the discussion, & stating facts tend- 
ing to disprove the novelty of the invention. 
Pltf. thereupon sent a letter to the editor of the 
newspaper, which the editor refused to insert on 
account of its personal imputations, in which ho 
referred to the suit, & suggested that the writer of 
the letter was an interested party. The editor, 
not knowing that the writer was the solr. in the 
suit, but knowing that he was a solr. subsequently 
published a further letter from him disputing the 
novelty of the invention : — Held : the solr. had 
been guilty of a contempt of ct. in writing for 
publication letters tending to influence the result 
of the suit. — D aw v, Eley (1868), L. K. 7 Eq. 
49; 38 L. J. Ch. 113; 33 J. D. 179; sub nom. 
Ex p. OoUifriTE, Daw v. Eley, 17 W. Ji. 245. 
Annotations : — Refd. He Cheltenliam & SvvanBea Hy. Carriage 

& Wagon Co. (18G9), h. R. 8 Eq. .^80 ; Tiolibome v. 

Tlchbome (1870), 18 W. H. 621 ; Vemon v. Vernon (1870), 

40 L. J. Ch. 118 ; Brodribb v. Brodribb (1886), 11 P. D. 

66 ; (iullding v. Morel, Cobbett (1888), 4 T. L. R. 198. 

250. Disputing validity of patent — Letter 

by chairman of plaintiff company.] — De Mare’s 
J»atent (1899), 16 li. P. C. 528. 

251. Disputed commons rights.] — Fieldkn v. 
Sweeting (1895), 11 T. L. R. 531. 

See, also. Nos. 183, 184, ante. 

(e) Parties liable. 

252. Limited company — Liability of manager.] 

■ — Where an assocn. which was a limited co., 


disseminated amongst newspapers, paragraplis 
amounting to contempt of ct., the manager of 
such assocn. was dealt with by the ct. as being 
responsible. — Re Robbins (op Press Assocn.), 
Exp. Hreen (1891), 7 T. L. R. 411, D. 0. 

Companies generally, sec Companies. 

Liability of printers & publishers.] — See Press At 
Printing. 

B. Adveriisemenls. 

253. Offering reward for evidence — As to validity 
of marriage.] — ^Advertisements were insert (id in 
the public prints, that whoever should discover tSt 
make legal proof of the marriage in question 
should have £100 reward : — Held: a contempt of 
the ct. & the party procuiing it would be com- 
mitted. — P ool v. Sacheverel (1720), 1 P. Wms. 
676 ; 24 E. R. 565, L. C. 

Annotations: — Consd. Wilkinson v. Gordon (1821), 2 Add. 

152. C!onsd. & Distd. PlatioiK CX). V. Furqulmrson (1881), 

17 Ch. D. 49. Consd. Butler v. Butler (1888), .57 L. .1. P. 

42. Befd. Ro Ludlow Chanties, Charlton’s Case (18137), 

2 My. & Gr. 316 ; R. v. Most (1881), 7 B. 1). 214. 

254. ,] — It is a contempt of cl. for 

a party in a pending suit to advertise for wit ii(‘sses 
who will for reward prove the invalidity of a 
marriage the validity of wliieh is in issiui. — 
Wilkinson v. Gordon (1821), 2 Add. 152; 162 
E. R. 250. 

Annoiaiion : — Mentd. In the Estate of Crippon, [1911] P. 108. 

255. As to validity of patent.]— An in- 

junction having been granted to restrain defts. 
from infringing a patent, they gave notice of 
ai)peal, & published in a newspapeu* an adv(‘rtise- 
ment inviting the trade to subscribe t-ovvarcls the 
expenses of the appeal, & also an advertisc^ment. 
offering a reward to any one who could produce 
documcnt.ary evidence that nickel plating was 
done before 1869. J^ltfs. moved to commit the 
publishei's of the newspaper for cont-(‘mpt of ct. 
in publishing these advertisement s, as being an 
interference with the course of justice, stating at 
the same time that they did not prtjss for a com- 
mittal, but would be satislied with an ex])rossioii 
of I’cgi'et & an undertaking not- to rep(*at; the* adver- 
tisement-s : — Held : (1 ) as aU persons engaged in 

the trade of plating had a common inti 'rest in 
resisting the claims of pltfs., an advert isemimt 
asking them to contribute to the expenses of 
defending the proceedings was opeii to no objec- 
tion ; (2 ) the advertisement olTcring a reward 

for documentary evidence was free from objtiction. 

(3) Motions to commit, when there is no inten- 
tion to ask for a committal, but mei*t‘ly for an 
apology & costs, will bo discomaged, Ac no costs 
of such motions will be given. 

(4) Costs as between solr. & client are sometimes 
given to tlie party moving, but 1 do not remember 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) V. 

246 i. Statements relative to merits of 
cause — Tending to show that plaintifps 
case untenable.] — Pltf. brought ootiun 
gainst a bank Sc Its officers under an 
Act providing that a penalty might be 
fl^otwered against a bank or its omoers. 
If the officers of the bank in making 
quarterly returns required by the Act, 
make false returns. After aotJou 
hro^ht there appeared with referenoe 
to the returns a paragraph to the 
bank had no doubt 
i?. i it would be able to prove un- 
jnlHlakably that the figures embraced 
^ J^turns wore absolutely oorreot : 
— in making these statements, 
tnough with a good Sc proper motive 
to allay public excitement, the news- 
paper prejudged the case Sc was guilty 

(1894). 15 N. S. W. L. R. 164.-^AUS. 

847 1. Cautioning persons from fteUing 


goods — On ground of action for injunc- 
tion.] — H. owned a registered design 
for golf balls. Sc brought en action to 
interdict the M. from infringing it. 
Pendente lite H. distributed to i*etail 
dealers a oiroular stating that M. had 
applied a fraudulent or obvious 
imitation of their design to golf balls 
Sc that proceedings had boon com- 
menced against M. & warning retail 
dealers against selling such balls. M. 
applied to have H. interdicted from 
distributing these circulars ; — Held : 
the cironlars were publloationn pre- 
Judioing the case sub judice, & H. was 
m contempt of ot. — St, Mungo Manu- 
facturing Co. V. Hutchinson, Main i 
& Co., Ltd. (1808). 25 R. P. O. 356.— ! 
SCOT. 

PART IV. SECT. 8, SUB-SECT. 8.— 

A. (e). 

0 , Newspaper — Liability of editor d? 
manager.]— During a trial there was 
published in a newspaper an article 


wliloh would pr(‘ju(lioo the fair trial of 
the action & was a contempt of ct. 
Pltfs. moved to commit D. the editor 
& manager of the new8i>aper, for con- 
tempt of ct. : — Held : l>.’s olTenco was 
not palliated by tho statement that it 
was impossible for him to supervise 
all tJie reports brought in. — H atfield 
V, Hbaly (1911), 18 W. L. R. 612.— 
CAN. 

d. Liability of proprietor.] — 

The proprietor of a paper in which his 
employee inserted m his absouoc, & 
without his knowledge, an article, 
wliioh was a contempt of ct., cominent- 

' ing on a decision of tho ct. : — Held : 

1 the proprietor was liable. — R. v. 
Fowleh (1905), 1 Tos. L. R. 53. — 
AUS. 

e. Liability of writer.] — A 

letter, published in a newspaper, was 
a contempt of ot. : — Heid : the writer 
was liable. — Ex p. Hovell (1869), 8 
N. S. W. 8. C. R. 163.— AUS. 
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Sect, 3 . — Speeches i vyritings and acts tending to defeat 
th e end s of j ustic e : Sub -sect, 3, B,^ C\, 1^ & 

any case whore they have been given to resp. 
(Jessel, M.K.). 

I tlnnk that costs as between solr. & client may 
sometimes bo given to the party moving by way 
of indemnifying him, instead of committing resp., 
but 1 do not tliink tht^y can be given 1^ resp. 
(James, L.J.). — I^.ating Co. v, Fauquhakson 
(1881), 17 Ch. D. 49 ; 50 L. J. Oh. 400 ; 44 L, T. 
389 ; 45 J, F. 508 ; 29 W. li. 510, C. A. 

Annotatwns : — As to (2) Refd. Butler v, Butler (1888), 67 
L. J. P. 42. As to (3) Consd. Hunt v, Clarke (1881)), 68 
L. J. Q. B. 41)0. Folld. Metropolitan Music Hall Co. v. 
Lake (1889), 68 L. J. Ch. 513 ; He Now Gold Coast Ex- 
ploralion (’o., [1901] 1 Ch. 860. Refd. He Martindalo, 
11891] 3 Ch. 193 ; li. v. Payne (1896), 65 L. J. Q. B. 426 ; 
Scott V. Scott, 11912] W 241. As to (4) Refd. Bromilow 
V. PhiJlipH (1891 ), 40 W. U. 220 ; Lee v. AylCHhury U. D. C 
(1902), 19 T. L. K. 106. GcnerallUt Mentd. He Crown 
Bank, H( O’Malley (1890), 69 L. J. Ch. 707 ; British Cash 
& Parcel CotiNcyors r. Lamsou Store Service Co., [1908] 
1 K. B. 1006. 

266. As to proof of adultery of wife — 

Wife petitioning for divorce.] — Jna.suh for divorce 
on th(‘ wif(‘’s petition on tiio grounds of adultery 
& cjii(*hy, the liusbatid caused to bo printed k, 
j)ublished about the district in which the vife 
h(*r faniiJy rtvsided, a notice purporting to i)e .signed 
by liim, ofTering a reward for (‘vidence of the con- 
finern(‘nt of a young niai*ried woman of a fenntle 
ciiild, “probably not regi.st(‘red : -Held: this 
was a cont(‘inpt of ct. as tending to prejudice 
poiiiionrr, A discrediting her in the assertion of 
her rigiits, A a writ of attachment would be 
orderc'd to issue.- JiuTLKii v, Butler (1888), 13 
F. J). 73 ; 57 Jj, J. F. 42 ; 58 J.. T. 5d3. 

257. Offering reward for information — Charges 
against co-respondent in matrimonial cause.] — 
A co-resp. in a suit tor di voice, ininuHliately at ter 
the service* of the citation, caused adveHisenients 
to be published denying the charges made in the 
petition, At offering a reward for information which 
would lead to the discovery Ac conviction of the 
authors of them; — Held: tliese adveriisements 
constituted a contempt of ct. — B uodhibb v, 
Brodkibb (1880), 11 F. i). 00; 55 L. J. P. 47; 56 
L. T. 072 ; 50 .F. P. 407 ; 34 W. K. 580. 

Annotation : — ^Folld. But lor v, Butler (1888), 13 P. P. 73. 

258. Referring to pending proceedings.] — I., 

who wa.s the solr. acting for ])artics in pi*oc(*edings 
jiending before a commission of charitable uses, 
inscried an advertisement referiing to such pro- 
ceedings. The ct. committed him to prison for 
contempt in causing the advertisement to be 
inserted. — He Ingles (1740), Sanders’ Chancery 
Orders 552, L. 0. 

259. .]-— The publisher of advertisements 

as to proceedings in ct. was committed for a con- 
tempt, but discharged on his submission Ac full 
disclosure. — ^Anon. (1754), 2 Ves. Sen. 620 ; 28 
15. li, 332 ; sub nom, Cann v, Cann, Dick. 795 ; 
3 Hare, 333 n., L. C. 

Annotations : — ^Refd. Re Ludlow Charities, Leohmere 
CJharlton’B Case (1837), 2 My. & Cr. 316 ; He Cheltenham 
& Swansea Railway Carnage & Wagon Co. (1869), L. R. 8 
Eq. 580 ; Hunt v. Oarke (1889), 68 L. J. Q. B. 490. 

260. Calculated to prejudice rights of parties — 
Or misrepresent position or character.] — Matirewb 
V, Smith (1844), 3 Hare, 331 ; 07 E. K. 408. 
Annotation: — ^Refd. Re General Exchange Bank (1866), 12 

Jur. N. S. 406. 

261. Advertisements of foreign proceedings 

reflecting on conduct.] — I^araguay Kepubuc v, 
Fyncii, L1872] W. N. 48. 


262. Advertisement of hearing of motion & 
undertaking — Undertaking not to issue advertise- 
ment.] — On motion for injunction to restrain deft, 
fi'om publishing a ceriain cautionary advertisement, 
or any other of a like nature, as calculated to injure 
pltf.’s business, deft, undertook until the trial not 
to issue the advertisements. Deft, afterwards 
published in a newspaper a notice of the hearing 
of the motion, Ac of liis undertaking, which virtually 
repeated the caution ; — Held : he had not thereby 
committed a contempt of ct. — Buenos Ayres 
Gas Go. y. Wu.de (1880), 42 L, T. 057 ; 29 W. 11. 43. 

263. inviting subscriptions for expenses — ^For 
defence on criminal charge.] — li, v, Castro, Skip- 
worth’s Case, JSo. 103, anle, 

264. Of appeal — From members of trade 

having common interest.] — I’lating Co. v, Far- 
quharson. No, 255, nnlc, 

265. Denial of charges by co-respondent.]— 

Brodribb V, BiiODRTBB, No. 257, cuilc, 

266. Action for infringement pending — Assert- 
ing exclusive right to manufacture & sell patented 
article.] — Fltf. in an action tor infringcincnt of a 
jiatcnt, while tht* action was pending, issued adver- 
tisements, wliieh, in effect, amounted to statements 
that tlie action must succeed. Defts. moved to 
restrain the issues of tiu\se advertisements on the 
ground that they tended to prejudice defts., Ac an 
injimction wiis granted on the ground that the 
litigation ought to be al]owf‘d to proceed undis- 
turbed by any advei'tiscnnents or any conduct of 
tlie parlies. On drawing up the ord(‘r th(* registrar 
inserted an undertaking in damag(*s by the defts. 
Ac it was decided the injunction ought to go without 
any undertaking. Fltf. appealed. 'IMie Ct. of 
Appeal were of opinion that the adveriisements 
did not amount to contempt of ct. A: by consent 
the order was discharged, pltf. UTid(*rtaking not 
to issue further adv<‘rtisemcnts. A: defts. not to 
bring any action for sland(*r of title. -Banner v, 
Wilson Ac Co. (Barnsley), Ltd. (1893), 9 T. L. R. 
400 ; 10 R. F. C. 283, C. A. 

Annotation : — Consd. Haskoil Golf Ball Co. v. HutcLissOU & 

Main (1904), 21 11. P. C. 497. 

267. Circulars containing threats against 

infringement.] — TJx* ounei’s of lettiq-s ])ateiit com- 
menced an action for infiingement of the patent, 
in which they delivered tlieir slat(*ment of claim 
in May, 1904. In June, they issued advertise- 
ments containing threats, which were cii'culated 
among the customei’s of defts. Ac referred 
specifically to their goods : — Held : tlic* advertise- 
ment was not a contempt of ct. — Haskell Golf 
Ball Co. v, Hutchinson Ac Main (1901 ), 20 T. L. R. 
006 ; 21 li, P. C. 497 

See, further. Patents Ac Inventions. 

268. Of counsel’s statement — With report of 
proceedings.] — After the hearing of a motion to 
restrain threats on which no order was made, pltf., 
in order, as he said, to correct a n(*wspapcr account 
of the proceedings, wrote to the newspapers giving 
his version of what had occurred, Ac subsequently 
published the newspaper’s account of the pro- 
ceedings with the statement of his own counsel 
in heavily leaded type. Defts. moved to commit 
lum for contempt of ct. : — Held : pltf.’s advertise- 
ment was a contempt as it might bias some per- 
sons, but on pltf. uridei*taking not to repeat the 
advertisement, no order would be made except 
that pltf. should pay the costs in any event. — 
Bdijn Ac Co. w Pneumatic Tyre Ac Booth’s 
Cycle Aoency, Ltd. (1893), 10 R. F. C. 317. 
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Publication of documents connected with cause.] 

— See Sub-sect. 3, 0., poei. 

269. Advertisement incorporating letter to 
solicitors — Containing allegations against plaintiff.] 

--Be OoiiNisH, Staff v. Gill, Be Wilkins, Baird 
V. Staff (1893), 9 T. L. R. 196. 

C\ Piiblication before Hearing of Docurnenis con- 
nected with the Cause, 

270. Counsels brief.] — Printing a brief before 
the cause comes on is a contempt as it is pre- 
iudicing the world with regard to tlie morit/S. — Be 
Perry (prior to 1742), cited 2 Atk. 472 ; 26 E. R. 
685. 

Annotation : — ^Refd. He Road & Huggonsoa (1742), 2 Atk. 

409. 

271. Statement of claim — Containing allega- 
tions against defendant.] — If pltf.’s statement; of 
claim in an action contains charges injuriously 
afl’ecting deft.’s character, Ac if pltf., before the 
hearing of the action, sends copies of the statement 
to persons not particis to tlie action, lie is guilty 
of a contempt of ct., Ac will be restrained from 
further publishing tlie statement, Ac ordered to 
pay the costs of a motion to commit him. — 
Bowden d. Russkll (1877), 10 L. ,1. Ch. 414 ; 36 
L. T. 177. 

272. .] — Be O’Connor, Ciibsshire 

V. Strauss (1896), 12 T. L. R. 291, D. C. 

273. .] — R. V, Astou, Ejc p. Isaacs, 

R. V. Madge. Ex p. Isaacs, No. 182, (i}ile. 

274. With abusive comments by defendants 

— Threat to publish — Restrained by injunction.] — 

To i^ublish Ac circulate during the progress of an 
action a copy of the pleadings in the* action with 
comments depreciating the case of one of the ' 
parties is a contempt of ct;., Ac calculated to pre- 
judice the fair trial of the action, Ac such contempt, 
if threatened to be commiti^ed, will be restrained 
by injunction. — Kitcat v. Sharp (1882), 52 
L. J. Oh. 134 ; 48 h. T. 64 ; 31 W. R. 227. 

Annotation Refd. Hubbard i\ Woodfleld (1013), 57 Sol Jo. 

720. 

275. AjQldavit or writ charging fraud.] — K. v, 

Astor, Ex p, Isaacs, R. v, Madge, Ex j)- Isaacs, 
No. 182, ante, 

276. Order for appointment of receiver — With 
recital of material facts relevant to order — To 
interested parties.] — The parties interested in an 
order for the appointment of a receiver, took upon 
them to print it with a recital of the material facts 
in the cause relevant to the oi*der, and dispersed 
it among the tenants, Ac some other parties iusisted 
this was a contempt of ct. : — Held : it was not a 
contempt. — ^Baker o. Hart (1742), 2 Atk. 188; 
26 E. R. 694, B. C. 

277. Interim report of receiver.] — Mitchell 
CONDY, [18731 W. N. 232. 

278. List of creditors — In bankruptcy proceed- 
ings.] — Semble : printing Ac publishing a list of ^ 
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creditors in a bkpey. Sc selling the list at one 
shilling a copy is a contempt of ct. 

Whenever anything is done which interferes 
with the duo administration of justice, that is a 
contempt of ct. It follows tliat whenever in an 
administration in bkpey. anyone takes upon 
himself to interfere with the due administration 
of the estate he is guilty of contempt (Vaughan 
Williams, J.). — Be Eliot, Pearce Ac Co., Ex p. 
Allday Ac Bushtll (1897), 13 T. L. R. 486 ; 41 
Sol. Jo. 625, D. 0. 

As to publication in winding-up i)roceediugs, 
see Sub-sect. 3, F., post, 

D, Publication of Inaccurate Beports, 

279. General rule.] — ’FIk* ct. will punish as for 
a contempt those who make the publi(‘atiou of its 
proceedings the vehicle of a lib(4 ; but , alt hough 
it has the power of restraining the publication of 
its proceedings pending litigation, it will not 
restrain the publication of every unfair report 
j>urporting to re[)res(»nt; what; take^ place in open 
ct. — ^Buook V, Evans (1860), 29 L. J. Oh. 616 ; 

2 L. T. 740 ; 3 L. T. 571 ; 6 Jiir. N. S. 1025 ; 

8 W. R. 688, I^. JJ. 

Annotations : -^onsd. Dunn v. Sevan, Srodlo v. Sevan, 
[1922] 1 lib. 279. Reid. Tichborne v. Tiohborne (IS70), 

18 W. R. 621. 

280. Where no unfairness intended.] — Duncan 
V. Sparling, Be Oertatn Newspapers (1894), 10 
T. L. R. 353, D. O 

Annotation : —Consd. R. v. Sliiineiifold, Ex p. Tvippor (1912), 

28 T. L. 11. 308. 

281. Misrepresentation of proceedings In court.] 

Airimwade u, Oheque Bank, Ltd. (1897), 13 
T. L. H. 305. 

E, Piiblic Represent alions, 

282. Theatrical impersonation of prisoner — 
Representing facts of crime.] — It is a misdemeanour 
to prejudges a ciirninal casi^ by representing, in a 
theatrical exhibition, a man in tlie act of com- 
mit. t;ing the oll'eiKJe. 

T. was committed to prison to take his trial for 
the murder of W. The proprititor of a theatre? 
represented the supposed facts of the case in such 
a manner, that., when a murderer wfis ,s«*ized, the 
audience expresse^d themselves as understanding 
that he represented T, : --Held ; a criminal in- 
formation would be grant;ed against the pro- 
prietor.— R. V. Williams (1823), 2 Ij, .1. O. S. K. B. 
30, 43. 

Aniwtations : — Consd. R. r. Tibbits & Windust (1901), 85 
ij. T. 521 Refd. R. r. l*arkc. Ex p, Douifal (1903). 72 
j. K. B. 839. 

283. Effigy of prisoner — Exhibited at assize 
town — During assizes.] — Exhibiting in an tissize 
town models of a prisoner about to be tried at 
the assizes is not a contempt wliich the judge of 
assize can interfere to stof) by committing the 
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271 i. Statement of claim — Though 
published without malice, I — 'It Is a con- 
tempt of ot. to publish a statement of 
claim before the hearing of the case, 
although it is pul^hed bond fide 
& without malice. — Campbell v. Kkn- 
nedt, He Evening Star (1884), 8 
N. Z. L. R, 8.— N.Z. 

, g. Petition — Filed — Not referred to 
in court,} — It is an interforonoo with 
the administration of Justice & oon- 
Btitutes a contempt of ct. to publish 
the contents of a petition hied, but not 
y^®t referred to in open ct. — Dunston 
V; Transvaal Chronicle. Ltd. (1913), 
T. P. D. 567.—- S. AF. 

PART IV. SECT. 8, SUB-SECT. 8.— D* 

279 i. General rule,} — During the 


course of a trial by a Judge & Jury 
there was published in a newspaper 
an article purporting to be a report of 
the case, but which was not a fair 
report, & was snoh as might prejudice 
the Jury against pltfs. Upon motion 
by pltfs. to commit the editor 8c 
manager of the newspaper, for con- 
tempt of ot. i—Held : (1) newspapers 
have a rlgiit to publish fair reports of 
ct. proccedingrs which are being held 
in public, but it Is the duty of their 
proprietors to confine themselves to 
that, 8c they have no right to publish 
comment or publish anything which 
does not actually occur ; & this applies 
to all Judicial proceedings, & the ct. 
may punish for the publication of 
improper matters in connection with 
criminal prosecutions at any time after 


proceedings have been instituted ; 
(2) the article would tend to prejudice 
the fair trial of the action, & wtis a 
contempt of ct. — Hatfield v. Healy 
(1911), 18 W. L. R. 612.— CAN. 

281 i. Misrepresentation of proceed- 
ings in court.}- -A newspaper published 
what purported to bo a report of pro- 
ceedings in ct., but which was In many 
respects exaggerated, Incorrect, 8c 
Injurious, containing unjustifiable im- 
putations upon pltf. On motion for 
' an attachment for contempt of ct. : — 
Held : the ct. was not satisfied that 
the publication was calculated to 
obstruct the free course of Justice, & 
ought not to commit for contempt of 
ot. — Birch c. Walsh (1846), 10 

I. Eq. R. 93.- -IR. 
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Contempt op Coxtrt, Attachment and Committal. 


Sect, 3. — Speeches^ voritinga and acts tending to defeat 
the ends of justice : Sub-sect 3, E, <S: F, ; sub- 
lets, 4, 5 6.] 

r ty exhibiting. — R. v. Oilham (1828), Mood. & 
165, N. P. 

F. Whiding-np Proceedings, 

284. Advertisement reflecting on petitioning 
creditors — By directors of company.] — A petition 
was presented by creditors of a co. praying^ a 
winding-up order. Petitioners’ d(d)t was a dis- 
puted one. After presentation of the petition, but 
before the hearing, an advertisement was inserted 
in the newspapers which j*etlected upon the 
motives of petitioners in presenting their petition, 
& was signed by tlie chairman on bolialf of the 
directors of the co. A motion was made for an 
order to commit the chairman for contempt of 
ct. : — Held : on the chairman giving an under- 
taking not to continue or repeat tlie advertisement, 
he should not be committed . — He CiKNJEitATi 
JKxchanor Bank, Btd., lie Companies Act, 1862 
(lS(m), 14 L. T. 582 ; 12 Jur. N. 8. 465. 

285. Circular to shareholders — Attacking direc- 
tors — Pending hearing of petition.] — Certain sliare- 
holders i)resen1ed a petition for a compulsory 
winding up of a co. on tlie ground of misconduct 
on the part of tJie directoi'S. Pending the petition, 
etitionei*s issued among their brother share- 
oldei*s, circulars embodying the accusations 
against tlie dirc'ctora, & containing some extracts 
from tlie evidence : — Held : their conduct did not 
amount to contempt of ct. — Re I.. 0 NDON Pj.oijh 
C o. (18(J8), 17 B. T. 636 ; 16 W. K. 474 ; ajfd, on 
other grounds, 19 L. 136, C. A. 

286. Attacking voluntary liquidator — 

Pending application for removal.] — In a voluntary 
winding up a shareholder took out a summons 
asldng for the r(unoval of the voluntary liquidator 
from office, & liled an affidavit stating what ho 
alleged to be the facts justifying the application. 
Before the summons (5amo on for hearing he issued 
a circular to the other shareholders, in substance 
repeating what he had statofl in the affidavit, & 
asking them to support his application. The 
liquidator then served notice of motion for an 
injunction to restrain the issuing of the circular 
or any other like docum(*nt on the ground that 
it was a contempt of ct. : -- IfeJd : the circular 
could not in any way interfere with or prejudice 
the due trial of the nifattor, & was not a contempt 
of ct . — Re New Gold Coast Exploiiation Co., 
[1901] 1 Ch. 860 ; 70 L. J. Ch. 355 ; 17 T. B. R. 
312 ; 8 Mans. 296. 

Obstruction of receivers, liquidators & sequestra- 
tors.] — See Sect. 4, sub-sect. 4, post, 

287. Publication of petition containing charges 
of fraud — Before hearing.] — A petition for winding 
up a CO. containing charges of friiud against the 
directors, was published in exioiso in a newspaper, 
before the hearing of the petition : — Held : the 
publishers of tbe newspaper had committed a 
contempt of ct., & would be ordered to pay the 
costs of a motion to commit. — Re Cheltenham & 
Swansea Railway Caiiriagb & Wagon Co. 
(1869), B. R. 8 Rq. 680 ; 38 B. J. Ch. 330 ; 20 
I.. T. 169 ; 34 J. P. 3 ; 17 W. R. 463. 

Annotations : — ^Apld. Robson v, Dodds (1869), 20 L. T. 941 ; 
Bowdon V. RusboU (1877), 46 L. J. Ch. 414. Befd. Re 
Crown Bank, He O’Malley (1890), 63 L. T. 304. 

288. Circulation of evidence given or to be 
given — Relating to pending inquiry.] — In a 


voluntary winding up a contributory’s petition 
for a supervision order was dismissed on demurrer. 
On an application by him imder Cos. Act, 1862 
(c. 89), s. 116 for a summons to examine the 
liquidator : — Held : it would be a gross contempt 
of ct. for appet. U) circulate amongj^t the share- 
holders any statement of evidence given or to be 
given relating to the ponding inquiry. — Re Sir 
John Moore Gold Mining Co. (1877), as reported 
in 37 Ti. T. 242. 

289. Premature publication of examination by 
liquidator — Under Companies Act, 1862 (c. 89), 
S. 115.] — Examinations under sect. 115 of the 
above Act, are intended for tht) information of the 
liquidator, &; it is a contempt of ct. to publish 
prematurely tlie proceedings thereon. 

An action was brought by a co. in liquidation 
against several defts. one of whom, B., was 
examined under sect.. 115 of the above Act. ^ A 
now'spaper published an account of an interview 
held with B., containing statements purporting 
to be made by her of what occurred at her examina- 
tion. The i)j*inter publisher was ignorant of 
the contents of t/he article, but did not disclose 
the name of the writer. Upon motion to commit 
the printer publishf'r for contempt : — Held : he 
was resjxuisiblo for the contempt, Ac ought to pay 
tlu' costas of the motion. — Re American Exchange 
IN Europe, Btd., American Exchange in Europe, 
1/rD. tJ. Gilltg (1889), 58 B. J. Ch. 706 ; 61 B. T. 
502 ; 6 T. B. R. 721. 

290. Article Instigated by petitioning creditor.] — 

Comments were made in a newspaper on a pending 
petition by a shareliolder to ivind up a banking co. 
Previously to the pri'sentation of the petition a 
series of articles calling in question the conduct of 
the directors had app(‘ared in the newspaper. The 
ct. found that the articles had been instigated by 
the petitioning shareholder. On motion to com- 
mit the publisher of the newspaper for contempt 
of ct. he was ordered to pay a fine & costs. — Re 
Crown Bank, Re O’Malley (1890), 44 Ch. D. 
049 ; 59 B. J. Ch. 767 ; 63 B. T. 301 ; 39 W. R. 45. 
Annotations : — ^Expld. Yorkshire Provident Assce. v. Gilbert 

& Rivinffton (1894), 11 T. L. R. 143. Consd. Oppenheim 

V. Mttokonzio (J898), 42 8oI. ,Io. 748. Befd. He New Gold. 

Coast Exploration Co., flUOl) 1 (di. 860. 

291. Attempt to procure voluntary winding up 
— When compulsory proceedings pending.] — When 
a petition is pending for the winding up of a co. 
it is a contempt of ct. to issue a circular to the 
sliareholders of the co. contaiuing misrepresenta- 
tions with the intent to obtain a resolution of the 
co. for the voluntary winding up thereof, <fc 
tliereby mislead the ct. as to the real view of the 
shareholders & prevent a compulsory winding-up 
order being made. — Re Parsonage (Septimus) & 
(^o., [1901] 2 Ch. 124 ; 70 B. J. Ch. 706 ; 84 B. T. 
866 ; 49 W. R. 700 ; 17 T. B. R. 617 ; 45 Sol. Jo. 
655. 


Sub -sect. 4. — Publications and Comments after 
Judgment or Verdict. 

292. General rule.l — Dunn v, Bevan, Brodie 
V, Bevan, No. 163, ayde, 

293. .] — Re De Souza (1888), Times^ 

Dec. 3. 

294. Publishing reflections upon court.] — On 

rule to show cause, why an attachment should not 
be granted against M. & D. for publishing a libel 


PART IV. SECT. 3. SUB-SECT. 4 . 

294 i. Publishing reflections upon 
court — After judgment — Before rule for 


new trial .} — The proprietors of a news- 
paper, defts. in a libel action, on the 
day following that in which a verdlot 
was given against them, puldishcd of 


the judge that the summing-up was 
listened to with amazement & the 
verdict was received in silence & that 
** defts. had only one appeal to the 
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Paet IV. — Criminal Contempt. 


upon the proceedings of the ct. in a late trial of L., 
it appeared that M.*s husband kept a pamphlet 
shop, & one day in his absence V. come & asked 
her whether she had “ Lady L/s case **. The woman 
did not know it was in the shop, but upon looking 
into a drawer of papers she found it. She knew 
nothing of the contents. V. would have bought 
it of her, but she refused to sell it him, though slie 
told him he might read it, which he accordingly 
did -Held : the rule would be discharged as to 
her, because there did not appear to be any 
publication by her. — Anon. (1731), 2 Barn, K. B. 
13 ; 94 B. R. 345. 

295. Comments misrepresenting evidence — After 
verdict — When leave to move for a new trial granted 
— Before expl:^ of time for appealing.] — Where 
pllf. liad obtained a verdict, leave being reserved 
to deft, to move for a new trial, the ct. would not 
consider the action to be still pending so as to 
grant an attachment for contempt against an 
agent for deft, who distributed printed comments 
on the tiial, thougli iliose comments misrepre- 
sented the evidence given, & the time within 
which deft, might move for a new <>rial had not 
expired.— M etzleu v, Gounod (1874), 30 L. T. 

D. O. 

AntwiatUm : — ^Refd. Dunn v, Bovan, Brodie v. Bovau, [1U22] 

1 Ch 27G, 

296. .] — Dunn v. Bevan, Biiodie v. 

Bkvan, No. 163, mdP. 

297. Publication of comments — After action 
settled by consent.] — Kelly Co. c. Pole (1895), 
11 T. \u K. 405. 

Annniation Consd Dunn r. Bevan, Brodlo v, Bovan, [1922] 

3 Ch. 276. 

298. Lunacy proceedings — Publication of reports 
of doctors.] — A rccei)liou order having been made 
against a person under Lunacy Act, 1890 (c. 5), 
proceedings were taken undcT sect. 49 of the Act 
for 1 lie* examination of the patient by two medical 
])ractitioners appoint(‘d by the Comi*s. in Lunacy 
with a view to his discliarge. Reports were made 
by two medical practitioners under the sect., but 
the comrs. refused to discharge the patient. A 
newspaper subsequently published the reports in 
an article commenting on the d<*tention of the 
patient. A day before the publication of the 
reports an application was made under sect. 116 
of tlie Act for the appointment of a receiver of 
the patient’s property during his detention. 
Neither the publisher nor editor of the newspaper 
knew of these proceedings under sect. 116, nor 
did the aHicle discuss them. Upon an application 
to commit for contempt of ct. in publishing the 
reports of the doctors & the article : — Held : (1) as 
the proceedings under sect. 49 were concluded it 


was not a coniempt of ct. to publish the reports 
& the ai-ticle ; (2) as to the pending proceedings 
under seci. 110, there was no evidence tliat resps. 
know of those i)roceediiigs, ic thvy were tlieiujfore 
not guilty of contemid. — Re Tuwnsiiend (Maii- 
QULS) (1906), 22 T. L. K. 311, C. A. 

Sec, further, Lunatics & Persons of Unsound 
Mind. 


Sub-sect. 5. — Publications contu.auy to Order 
OF Court. 

299. Order against publication before close of 
trial.] — The publication of what ]3assi>d on the 
trial of prisoners indict/od for lli<‘ same olYenee at a 
ct. of general gaol d('livory, afl(»r an order had 
been promulgated by the ct. prohibiting 7 )ublica- 
tion until all tlie trials should b(' e()rieluded, is a 
contempt of et. A ct. of gimei*al gaol dtdivery has 
jurisdiction to make such ord(‘rs ; & the Ct. of 

Bxch. refused to grant a rule nisi for the discharge 
of a party from such a fine, on an appli<*atioii 
made to them for that purpose, aftcT it Jiad been 
estreated into the Exoh. on tlio ground of the 
illegality of the proceeding, on the ground that 
the flno might legally be imposed . — lie Clement 
(1822), n Price, 68 ; 147 E. P. 1 01. 

Publication of or comments on proceedings heard 
in camerd.] — See Sub-sect. 6, ponl. 


Sub-sect. 6.— IhiBiJCAnoN of and Comments 
ON Phoceedinos iiE\Rn IN Camera. 

300. Suit for nullity of marriage — Publication 
of result— With particulars of parties.] — Lawrenc jo 
V , Ambery (1891), 91 L. T. ,Io. 230. 

Annoiniions : — ^Expld. Re Muitimlalo, IISUIJ 3 Cli. 19.L 

Reid. Bcott r. Scott, 1 11)121 V. 241. 

301 . Publication of evidence after decree 

nisi — By party in defence of reputation.] ~ -A order 
was made at the instanc(‘ of petitioner in a nullity 
suit, for the hearing of the cause itt eanwrd. After 
a decree nisd had been proiioimctsl petitioner, 
through her soli*., obtained a transcrij)t of the 
official shorthand wiitt‘i*’s not(‘s of the* pruc(‘ediugs 
at the hearing & sent eopi(‘s to certain ptM-soiis in 
defence of Iru’ reputation. 

Upon motion by rosp. to commit for contempt 
of ct. petitioner Ac her soli*, for publishing topit^s 
of this transciipt, in contravention of the order 
directing that tlie cause should b(‘ heard in cunierd^ 
petitioner Ac her solr. wert* found guilf/y of a con- 
tempt of ct. Ac ordered to pay the costs of the 
motion. An appeal from thi^ order was dismissed 
as incompetent (1) the order to hear 


though pltf. had two & that 
at tho Degmnmg of the case It 
became ovidont that defts. had a 
battle to tight which could not be 
terminated In that ct.” & other 
J]bi*ervatjous dispararfng tho judge. 
Six days afterwards the same persons 
PubllBhed in another newspaper, owned 
oy them, extracts from various nows- 
condemnatory of the judge & 
jury. Two days after the 
publication of theso extracts they filed 
a memorandum of a rule nvai for a 
new trial : — Held : the comments were 
a contempt of ct. — Re Echo & Sydney 
JiPWNiNa Hebald Newspapbb (1883), 
4 N. S. W. L. R. 237.— AUS. 

h. Criminal proceedinqa — Publica- 
tion of article after conmcUon — Before 
TudamentA — ^An article in a newspaper 
tending to prejudice the public aminst 
a prisoner, written after his oonvioUon 
put before final judgment Is a con- 
tempt. — Ex p, HovxLL (1869), 8 

N. S. W. 8. C. B. 168.— AUS. 


k. .]— ife IJENNicrr 

(1876), 14 N. S. W. S. O. R. 33.— AUS. 

l. Comments emUamina fair criti- 
cism — After judoment — While 
appeal had not expired,] — -An action in 
the sheriff ot. was dismisHed oh irre- 
levant. Before a note of appeal was 
lodged & wliUo the time for appealuig 
was HtlU running a newspaper artioJc 
commented adversely on tlie shoriiT s 
decihlon & olmrocteriHed <ho judgment 
as ** a decision winch cuts at the Toot 
of the purity of our ci\ic administra- 
tion *’ iSc asJeed whether it was ‘ to be 
acquiesced in & become tlio standard 
of conduct & morals ” for resp^ 
Pursuer appealed from the dwision Sc 
resps. brought the article to the notice 
of the ct. : — Held : as at the time of 
publication the matter was no longer 
sub judice in tho sherifif ct. & ^ the 
article was not disrespectful to the 
BherllX but contained only fair oritioism 
of the state of the law os laid down by 
him the article wAs not one of which 


the ct. should lake notice. --Ulasitow 
Uomv. V. HEDDimwfcK & Hons, 
[191 8J H. C. 639. -SCOT. 

m. Where onitr for new irial .] — 
Thougli after viTUiot it is no coutemnt 
to comment on an action, yet the 
granting ot a rule nisi for a now trial 
r(‘viveH proceedings. Sc the ot. 
then treat comiiKHits upon an action 
as a contempt. -MrCASSEY v, Bell, 
2 J. R. 55, 158. -N.Z. 


PART IV. SECT. 8, SUB-SECT. 6. 

n. Order against publication of eyi- 
dence.] — On a criminal trial an ordor 
was inailo forbidding publication of 
the evidence. Dett., with full know- 
ledge of tho order, published in a 
now'flpaper, of whloli be^wM manager 
Sc editor, an account of the subjoct- 
inattor of tho Information, stating 
that his Information caine from a 
purely outside source : — Held : the 
publication was a doUberate contempt 
ot ct. — R. V. McKinnon (1909), 30 
N. Z L. R. 884.— N.Z. 
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Contempt op Court, Attachment and Committal. 


Sect 3. — Speeches^ toritings and acts tending to defeat 
the ends of justice : Sub-sect 6. Sect 4 ! Sub- 
sect*. 1, 2, 3, 4, 6, 6 7,] 

hi camcrd was made without junsdiction, (2) the 
order, assuming there wtis jurisdiction to make 
it, did not jjrovent the subs(*quent publication of 
the proceedings, provided the publication was 
made in good faith without malice, (3) the order 
to pay costs was not a judgment in a “ criminal 
cause or matter’* witliin Jud. Act. 1873 (c. 60), 
s. 47, so that, no appeal would lie from it. 

(4) If it be the law that disobedience of the 
order in itself constit utt's a ciime, then this result 
seems necessarily to follow, that all orders of ct. 
punishing persons in any way for disobedience of 
this kind cannot be reviewed in the CL of Appeal 
inasmuch as each of tliem would have been made 
in “ a criminal cause or matter ” witliin tlie 
meaning of Jud. Act, 1873 (c. 66), s. 47 (Loiin 
Atkinson). 

(5) Ij()rd Moulton, in his judgment in the Ct. of 
Appeal in tliis casis lays down in the following 
passage, what, in my opinion, is the true & sound 
principle of the law: “It is only the 7 legislature 
that/ can render criminal an act which is not so 
by the cornmon law of the land. An order of the 
ct. in a civil action or suit creates an obligation 
upon the pai4i(‘s to whom it applies, the breach 
of which can b(* & in general will be pianished by 
the ct., iV: in proper cases such punishment may 
include impi*isonm(*nt/. But it does no more. It 
does not make^ such disobcnlience a criminal act, 
& therefore it is that the Ct. of Appeal has con- 
sistently &; without any exception held that orders 
jiunishing persons for disobedience to an order of 
the ct. arc subject to appeal ” (Loud Atkinson). 

(6) It is very necessary, indeed, to make, in the 
matter of contempts of ct., clear distinctions. 
On(' has, for instance, to distinguish acts external 
to the administration of justice & truly sub- 
versive of it. These are essentially of a criminal 
charact(T. They tend to prejudice a part/y to a 
suit in the eyes of the public, the ct., or the jury, 
or to intimidate wit/nesses, or interfere with the 
coui'se or achievenumt of justice in a pending 
action. One has also to distinguish act-s, also 
essentially criminal in th(4r nature, acts of dis- 
turbance, or riot, which prevcMit the business of a 
ct. of justice being duly or decorously conducted. 
In both of t hese cases a ct . can protect its adminis- 
tration A; all those who share or arc convened to 
its labours, & in both cas(‘s the authors of the 
prejudice or intimidation, on the one hand, or the 
participators in the disturbance or riot, on the 
other, are guilty of a contempt, A a ct.. of justice 
can jirolect itself against these things both by 
suppression A by jiunishinent (IjOhd Shaw). — 
Scott v. Scott, 119131 A. C). 417 ; 82 Ji. J. P. 74 ; 
109 L. T. 1 ; 29 T. L. B. ,^>20 ; 57 Sol. ,7o. 498, H. L. 
^nnotafirms :~~A8 fe (U Distd. Ex p, Norman (1915), 85 

L. J. K. B. 20,7. Folld. Tl. V. Lewes Prison, Exp. Doyle, 
ri917] 2 K. B. 254. Refd. Cloland v. Clcland, (Poland v. 
Clolaud & McLeod (1913), 109 L. T. 744 ; Moosbnigirer v. 

Moosbra^or v. Moosbrugger & Martin 
29 T. L. R. 658 ; Norman v. Mathews (1916), 

85 L. J. K. B. 867 : Re Stevenson, [1918-19] B. & C. R. 
100. As to (3) Befd. R. V. Mauoliestor Local Profiteering 
Committee, Exp. L. & Y. Ry. (1920), 89 L. J. K, B. 1089 ; 
WUson V. L. & y. Ry. (1920), 36 T. L. R. 412. 

See, further, Husband & Wipe. 

302. Proceedings connected with ward of court.] 

— ^An injunction having been granted restraining 
H. from holding communication with a female 
ward of ct., fuHher proceedings took place before 

PART IV. SECT. 4, SUB-SECT. 8. 

806 i. Assault of -Resisting service.] 


the judge in camerd, H. being present. On the 
same day the S. newspaper published a paragraph 
that on that day a romantic story had been un- 
rolled before North, J., who sat in private. The 
name of the lady was given, & the object of the 
proceedings. This paragraph had been furnished 
bjr P., the information having been supplied to 
him by H. The next day a similar paragraph 
appeared in a paper called M., but it was not 
stated that the proceedings were in private. The 
paragraph in M. was afterwards copied into two 
other newspapers. The next friend of the ward 
moved to commit for contempt of ct. the publishers 
of the four newspapers, II. A P. The publisher 
of M, swore that he did not know that the pro- 
ceedings were not in open ct. ; — Held: (1) the 
publication in tlie S. was a contempt, but not a 
serious one, A the ct., being satisfied that it was 
unintentional, would consider that justice would 
be met by ordering the publisher A 11. respectively 
to i)ay the costs of the respective motious to commit 
them ; (2) the motions to commit P. A the pub- 
lishers of the other newspapers were vexatious A 
an abuse of the process of th(» ct., A must be refused 
with costs . — Re Mahtindale, }1891] 3 Ch. 193; 
64 L. ,r. (]h. 9 ; 71 L. T. 468 ; 43 W. li. 53 ; 10 
T. L. B. (570 ; 8 H. 729. 

Arafat ions : — Js to (]) Consd. Scott r. Scott, [1912] P. 211. 
Befd. Scott V. Scott, 11 91. *5] A. C. 417. 

Publication contrary to order of court.! 

Sub-sect. 5, ante. 


Sect. 4.— OBSTRUCTING OFFICERS OF THE 
COURT. 

SuB-sEtyp. 1 .— -Admiralty Oppicehs or Marshals. 

!•> P- Nos. 702-701, 
pp. 163, 161, Nos. 731, 732, 734, 736, 737. 

Sub-sect, 2. — Bankruptcy Messengers. 

303. Threats of violence - Contemptuous lan- 

guage.] — (1) An indemnity given against the 
consequences of a contempt, involves the nartv 
givmg it. ^ ^ 

(2) The messenger under a commission of bkpey. 
was put out/ of possession of property on board a 
ship, by threatening to throw Id in overboard, the 
parties also using contemptuous language: — Held: 
the paities would be ordered to give security for 
ai^wertog bkpt.’s interest. — Ex p. Dixon (1803) 

8 Ves. 104 ; 32 E. R. 291, L. C. ^ ' /» 

304. Assault.) Commitment for contempt in 



305. Forcible dispossession— Subsequent restora- 
tlon.]— A party took forcible possession of a bkpt.’s 
effects wluW in the custody of the messengeis an 
officer of the ct., but found he had done wrong, A 
gave up the property to the messenger. On a 
petition to commit him for contempt : • 
he mu^pay the costs of the petition.— Proud, 
Ex p. ^,ETCHER (1841), 2 Mont. D. A De G. 129 

ct. ot XV. ' 


Sub-sect. 3. — Process Servers. 

306, Assault of.] — Attachment against deft A 
a s^poena gainst one supposed to beat the server 
—Rove v. West (1658), Cary, 38 ; 21 E. R. 21 


— PRYTON V. M'NAMARA (1828), 1 

Ir. L. Reo. Ist Ser. 181.— IR. 

306 ii. After service.] Car- 


PICNTER V. Murtaoh (1858), 8 I. C. L R* 
App. iii.— IR, 
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3 Q 7 , ,■] — Where deft, to a bill in equity 

struck pltf. when serving the sitbpoena upon him : ~ 
lield : an attachment should be awarded against 
him to appear & be examined on interrogatories 
touching the contempt. — R ttffin v, Hkyward 
( 1581), fh. Cas. in Ch. 175 ; 21 E. R. 102. 

3Qg^ .|-Orboiine V, Tutiiel.1. (1583), 

Ch. in Ch. 1(18 ; 21 E. R. 98. 

309. .| -Attachment awarded against deft. 

for an assault on the server of a sidtpoena to a bill 
in equity. — G iles v, Lackinoton (1581), Ch. Cas. 
ill Ch. 177 ; 21 E. R. 103. 

310. — .1 — On an application, without notice, 

to commit deft, for a contempt in abuse of the 
pi*oci‘ss of the ct. : — Held : deft, wfiiild bo ord(‘red 
to b(* committed, unless ho showed cause to the 
contrary on jicrsonal not ic<N for boating, etc., the 
person who served the process. — MoiuiAN c. .Tones I 
(1715), cited in Dick. 91 ; 21 E. R. 202, L. C. < 
Anuotaium : Refd. Van Saudaii (184 0), 1 IMi. 605. 

311. .| On an iqiplication, without notice, j 

to (ommii d(‘ft. for a eonU'mj^t, in making the 
p(*rson, who s(‘rved liini with a Hubpevna (*at the | 
same, iS: othei'wise ill-li‘(*aling liim : — Held: deft, j 
uouJd be ordered to stand eoiiimitt(‘d, unless ' 
cause wc‘re sliou u.— Wir IJAMS i\ .loilNs (1773), 
Dick. 177 ; 21 E. R. 355, L. C. | 

312. .j — On a motion to commit a parly 
for a <*on1(‘miJt, in assaulting a peiNon s(*rving th<* 
pj'occ'ss of the ct., lht‘ (^t. of Ch. will commit the 
contemner, notwithstanding he posilivtiy 
tirciiinstaiilially denies the assault. The ct., in 
such a case, will look into all the aftldavits, s(‘e on 
wliicii side the truth lies. — E mehy v. Bowen (1830), 

5 I.. .1. Ch, 3 to. 

313. .| WiiiTWOKTii V. Duncan (1893), 
V’/nn.v, ,Iau. II, D. C. 

314. After service. | D(‘fl. having been 

sei\cd willi comiuori prtieoss, colUwed A: violently 
shook th(‘ onicer, ordered liim to quit his 
iu'(*s<‘iict* :— i/c/d : this, without disclosing more 
of tht» circumstances, did not nt'cessarily amount 
to a eonbnnpl of the cl. A: obstruction of its 
process, for which they would grant an atlaeh- 
nient. Adams c. TIikuies (1819), 1 Brod. ck Bing. 
21 ; 129 E. R. 032. 

315. Imprisonment of.j -A boy served a sub- 
jHvna u])on d(*fi., for which the hoy was ajipre- 
hended, A: imprisc^ned ; Held : an attachment 
sliould be awarded against deft, — D astoines v, 
Apj>I{ice (1580), Cary, 91 ; 21 E. R. 49. 

316. Abuse of.| Barkbh v, Shepiieakd 

(1033), Toth. 102 ; 21 E. H. 130. 

317. Upon motion two resps. were 

committed to prison for violent & abusive language 
towards a pereon serving the ijj-oeess of the ct. — 
W Vf (1870), L, R. 9 Eq. 534 ; 18 j 

318. Speaking contemptuously of court.] — 

ror contemptuous words spoken of the ct. when a 
lule of coui't is being served, attachment goes 
without a rule to show cause. — A non. (1711), 1 
Salk. 81 ; 91 E. R. 79. 


having treated the process of tlie cl. contemp- 
tuously, an attaclmnnit wimt against liim wdthont 
a rule to show cause. — K. v Jones (1719), 1 Sira. 
J85; 93 E. R. 4(52. 

321. Destruction of process. i -Di fl. on being 
served with a eo])y of a capias, tore it in j)i(*ct‘s, At 
threw it at lli(» ollic(*r Held : this did not amount 
to a contempt of ct. for which an attacluiienl 
might be granted. — Myers r. Wills (1820), 1 
I Moore, 0. P. 147. 

I 322. Snatching original writ.| Me re violent 
I snatching an original writ of summons from tiie 
person serving a coi)y of it is not a eonttMn])l» of 
the jirocess of tlu' ct. Weeks i\ Wiutely (1835), 
I 3 Dowl. 53(5 ; 1 liar. A W. 218. 

I 323. Refusal of facilities for service — On 

prisoner- By governor of prison. | Tin* governor 
of a prison, in compliance with an ordei* t)f (lie 
visiting justices, Housed to allow tJu* jirocess of 
the ct. to b<‘ s(‘rved upon a. prisoner undergoing a 
criminal sentence UcLd : a rul(‘ nisi for an atlaeJi- 
ineiil against thi* govei’iuir woidd be granted, on 
tin* condition that the rnh* w'as not to })c simncmI 
or acted upon, unless he ])eiNisled in Jiiusing to 
allow servi< (‘. Danson Le Uai’EI.ain A Steiole 
(1852), 7 Exeh. (>(17 ; 21 1.. J. E\. 219 ; 155 E. R. 
111(5 ; sub noni. Dawson r, Duciiatjouiot, 1(1 J. 

Jo. 309. 

324. — On lunatic By asylum keeper,] 
The kee))(‘i* of an asylum niused to allow scTviee 
of a wri( of vsummons on a lunal ie und(‘r his charge, 
or to bring it to his notice: Held: a rule nisi 
for ail attaehmc^nl against him for obstructing the 
proceedings of th(* et. would b(‘ granted. Denison 
c. JlAKDlNi, (18(57), 15 W. H. 3U5. 

325. On employees By employer.] - 
Altliougli it is the moral duly of a ]>iivat(‘ iiupiiry 

I agtmt to atVoT-d all reasonahh‘ Jaeilitas lor the* 

I service of siihpfrnas U]>on liis ein]>l(>>('es in a case 
I in which they hav<‘ Ixusi proh‘ssionally engagi'd, 
lie is not Jiabh' lf> attaeliiiKSit, unless h(‘ iistvs 
actual obsti'uctiou to juiwi'iit his eniplo>t*es being 
I served.— WvLAM 0. Wylam A: Bollek (1893), 
(59 L, T. 500. 


Sltb-seut. 1. — Heceiv ers, Lk^uidatohs and 

SEQU ESTHATC >RS. 

Obstruction of receivers.] See Receivers. 
Obstruction of liquidators.] ^SVe Uompanies. 
Obstruction of sequestrators.] See Execu'jion. 


Sub-sect. 5. — Sheiuefs and Siiehipfs’ Officers. 
Sec Sheriffs At Bailiffs, 


Sub-sect. (5. — Solicitous. 
See SolicitoRkS, 


Arinotatumfij- FoM. R. v. Jones (1719), I Stra. 185. Refd. 
MiUer r. Knox (1838), 4 Bing. N. C. 57 1. 

319. -J — A rule nisi WAM an 


4^4 I — ’J — ^ made for an 

attachment against deft, for speaking contemptuous 
words of the ct. at tlie time he was served with a 
wit of privilege.— Giles v, Venson (1728), 1 
Bam. K. B. 5(5 ; 94 E. R. 39. 

320. Treating process contemptuously.]- Deft. 


821 i. Destruction of process .] — Jones 
A br U 

PART IV. SECT. 4, SUB-SECT. 7. 

o. Tipstaff — • AssauUinff, ] — ^Maun <" i l 
J. — ^VOL. XVI. 


Eus made for an Sub-sect. 7.— Other Offic ers. 

g contemptuous ' 326. Deputy registrar - Assaulting.] - 

s served with a assaulted the deputy registrar of the ct. : — Held : 
ISON (1728), 1 he would be committed to prison for tlie contempt, 
Ac an attachment would be awarded against a 
uously.]— Deft. party who was prc'sent when tlie assault was 

V. Malony (1824), Kowo 670. — IR. I tl*c C’t of Bkper. ; ^ interferenco with 


p. Officer of Bankruptcy (Ujurt — • 
Auctioneer — I nterfertnee wUh sale.] — 
An auctioneer employed by the 
assUeneea of bkpt., for the purpoHc of 
aucUunmg his goods, is an officer of 


the C’t of Bkpey. ; ^ interference with 
him 111 hiK'li aurtioii, for the purpose of 
1)1 eventing bidders, or depreciating 
the goods, const it lit es contempt of ct. 
--He MuKPliY (1877). 11 I. L. T. 43. — 
IR. 
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Sect 4. — Obstructing officers of the court : Sub-sect 7. 

Sec t 5; Sub- sect^, 1, 2 3. Sect, 0.) 

committed for abetting pltf. — Louis v, Goluing- 
HAM (1650), Sanders’ Chancery Orders, 240. 

327. Arbitrators — Hindering award by.]— A 
bubmisbion to arbn. was by rule of ct., & after the 
arbitraloiTs bad made boine progress in the matter 
the party came iVc snatched away tht* papei*s, & so 
hinefered further pj‘oct‘edings : — Held : an attach- 
ment would lie.— Davila v, Dalmanseu (1702), 7 
Mod. Rep. 8 ; 1 Salk. 73 ; 87 L. Li. 1060. 

328. Commissioners — Refusal to assist execution 
of writ of rebellion — By subjects of Crown.] — 
MiLLEit V. Knox, No. 3, a?itc. 


Sect. 5 —OBSTRUCTING PARTIES TO OR 
PERSONS CONNECTED WITH THE PRO- 
CEEDINGS. 

SUB-«SECT. 1. CABTIFJS TO I’llOCEEDINiiS. 

Misconduct sedente curia.) See Sect. 2, sub- 
sect. 1, ante. 

329. Arrest of party.] Deft . was sued in an action 
for battery, Avhen the jury iiad gone from the 
liar deft. caus(‘d pltf. to be arrested in tlie King’s 
Dench for a batt(Ty doiu* to him by ])ltf. before 
Held : this Avas a contemjd, A ignorance of the law 
was no excuse. — L ea’s Gase (1586), Gouldsb. 33 ; 
75 E. R. 976. 

330. On way to court.] — It is a eontemiDt 

knowingly to procure ih<» arrest of pei*sons going to 
ct. to plead to an indictment. — (iAinitAi.i)o v. 
Cagnoni (1704), 6 Mod. Uep. 90 ; 87 E. R. 848. 

331. Attending arbitration proceedings.) - 

Attaclmicnt was ord(*red for arresting pltf. while 
attending arbitratoi’s under a rule of ct ., on y>ur|>ose 
to prejudice his cause. — H. r. J tail (1776), 2 Wni. lil. 
1110 ; 96 K. R. (i55. 

332. Threats— Intimidating plaintiff -To take 
less damages than those awarded.] -An attach- 
ment lies for endeavouring to intimidate a pltf., 
for the ]>ui pose of inducing him tot ake less d.amages 
than the juiy gave.- WiLiJAMs v. Lyons (1723), 
8 Mod. Rep. 189 ; 88 K. R. 138. 

333. — By husband to induce wife to put in 
untrue answer.)- Wliere a husband by menaces 
prevails on a wifi* to put in an untrue answer, he 
may bo punish(‘d for a contc*mpt. — K j' p. Halsam 
( 1740), 2 Atk. 60 ; 26 E. R. 427. 

334. To prosecutor.) — Attachment was 

ordered against one for threatening a prosecutor 
with danger of being hanged.— R. v. (’aubol (1714), 
1 Wils. 75 ; 96 E. R. 600. 

j'i nnoiaf ion “Retd* Webster v. BakcA\cU 11. 1), C. (1016), 

CO Sol. Jo. 307. 

335. Threatening letter- By plaintiff to 

defendant.] — ^A threatening lctt(*r was addressed 
A sent, pending the suit, to deft, by pltf. : — Held : 
this wiis a contempt of ct., upon wliich to found .an 
Older for committal. — Smith v . Lakeman (1856), 
26 L. J. Ch. 305 ; 28 L. T. O. 8. 98 ; 2 Jur. N. 8. 
1202. 

Amiotaiions : — Expld. Rt London Flour Co. (186b), 17 L. T. 

6:i6 FoUd. Broniilovv v. Phillliw (1893), 40 W. H. 220. 

pistd. Webster v. Bakcwell 11. 11. C. (1916), 60 Sol, Jo. 

307 . 

336. .] — Bbomilow v . Phillips, 

No. 347, post 


337. Exposure of party.] — It is 

a contempt of ct. to write a letter tlireatening, if a 
petition is not withdrawn, to issue a publication 
respecting petitioner in a pending suit . — He 
Mulock (1864), 3 8w. A. Tr. 599 ; 33 Li. ,J. P. M. A 
A. 205 ; 13 W. IL 278 ; 164 E. R. 1407 ; suit nom. 
He Muij>ck, Ex p. Chetwynd, 10 .lur. N. 8. 1188. 
Annoiaftim Distd. Webster v. Bakewcll 11. 1). C. (1916), 

60 8ol. Jo. 307. 

338. .] — 8hA BLAND V. 8llAli- 

lAND (1885), 1 T. L. R. 492, D. O. 

339. — Pavlova v. Harvey 

(1914), Times, Nov. 27. 

340. By solicitor of landlord to tenant 

— Tenant’s action against local authority.) —The 
yearly tenant of a cottage A land, adjoining a 
liighway A forming part of a settled estate, issued 
a writ against the local auihtuily for an injunction 
to restrain an alleged trespass on his land. ’J’he 
soli*, of the tenant for lifi* of the estate wrote to the 
local authority vvith a view to arrange the maltei*, 
A at the same tirni* wrote to the tenant that the 
tenant for life r(‘(iuir(*d him to witluhaw tin* writ, 
A that., if lie did not comjily, Ids tenancy would be 
detcnnhied. On motion by the t<*nant to commit 
the soil*, for contempt of ct. for sending Jam 101101*5 
calculated to deter him from pj-osecuting the 
action A to pri'veni the admiidst ration of justice : — 
Held : the solr. had not committed a contempt of 
ct. — Webster v . Rake well RuitAL District 
OoUNCU., 11916] 1 Ch. 300 ; 85 L. J. Ch. 326 ; 114 
L. T. 515 ; 80 J. P. 251 ; 32 T. L. R. 306 ; 60 
8ol. Jo. 307 ; 14 L. G. R. 647. 

341. Serving process upon party - Attending 
proceedings.^ - Merely s(*rving process upon a party 
attending his cause in ct. is a contempt. — (k)LE 
V. Hawkins (1738), Andr. 275 ; 2 8ira. 1001 ; 95 
E. R. 396. 

Anttolniions : — Consd* Newton v. L. B. 6: S. C. By. (Ibl9), 

19 L. J. U. B. 12. Expld. Poole t\ (Jonhi (Jb.>C), 1 11. iV N. 

99. Reid llaro v. Jljde (ISril), 15 Jin. 315. 

342. Preventing infant obeying order of court 
to convey.] - (1) It is a contempt to iiit(‘rfer(* A 
j)revt‘nt an infant obeying the order of tin* ct. to 
conva*y. 

(2) When* an order is made that in a certain 
time after personal s(*r\iee thereof on an infant, 
he shall execute a deed, A on Id^ neglecting to do 
so, an attachment is moved for, tlie affidavit in 
.support of the motion must stale not only tliat a 
true copy of tin* order was served on the infant, 
with notice that disobedience would be a contempt, 
but the original must be produced A shown at the 
same time.- -T homas v . Gwynnk, Thomas v . 
Thomas (1845), 8 Beav. 312 ; 5 L. T. O. 8. 327, 
342 ; 50 E. R. 123. 

343. Wife molesting husband — After decree of 
Judicial separation.]- -A husband had obtained a 
decree of judicial separation against his wife, A, 
after such decree, the wife molested her husband : 
— Held : the ct. had no jurisdiction to attach her 
for contemiit for such molestation. — S mi th v . 
Smith (1889), 59 L, J. P. 15. 


SuB-sECJT. 2 . — Witnesses. 

Sec, generally, Criminal I^aw A Procedure. 

Abusing, assaulting or threatening witnesses In 
face of court.]— aSVc Sect. 2, sub-sect. 3, ante. 


PART IV. SECT. 6, SUB-SECT. 1. ' 836 i. ThrerUs—Thnaitnina IciUr - 

- ... ^ ^ . ' R^poBure of party.] — Deft, in an ui tiuii 

3 iar /// — Or hiB counsel i ilepcnding in ct. wrote a private Jet ter 
— Attending m ma^cr*H office. \ — It iH a ( to pursuer sending: her a copy of the 
contempt of ct. to inHult a suitor or his record, & telliiigr her that he Intended 
counsel while attending in the master’s to put tho oath of calumny to her as 
oflftoo.-— I'KENCH V. iBENCH (1824), 1 I Boon as the forms of ct. eulowod ; & 
Hog. 138. — IR 1 Bhe must bear in mind that many 


things stated by her on ri*coid were 
utterly false, A reminding her of tho 
conseiiuenoes of a false oath; — Held: 
this was an unwarrantable interference 
with the administration of justice, & 
a contempt of ct. — PA'nfiRaoN v. 
Kiixiouii (1865), 3 Maepb. (Ct. of Sess.) 
1110 ; 38 Sc. Jut. 6.-4coT. ^ 
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344. Intimidation of.] — P ahtridgb v. Pabt- 

kidgb (1639), Toth. 40 ; 21 E. B. 117. 

346. .] — Bowden v. Universities Co- 

OPERATIVB Assocn., Ltd. (1881), 71 L. T. Jo. 373. 

346. Threatening language.] ^The use of 

threatening language to a iperson who is likely to 
be a witness in a suit, with intention of preventing 
that person from coming forward to give evidence, 
i& a contempt of ct. — Hhaw v. Shaw (1801), 2 
Hw. & Tr. 617 ; 31 L. J. W M. A. 35 ; 0 L. T. 

477 ; 8 Jur. N. S. 141 ; 104 E. B. 1097. 

AnnotatinnH : — Apld. Bromilow v, Phillips 8 T. L. R. 

168. Refd. Re Mulook (1864), 3 Sw. & Tr. 5«U. 

347. .] — Motion to commit pltf. for 

contempt of ct. in endeavouring to intimidate a 
witness in tliis action, & to deter deft, from calling 
the witness & from continuing to defend the action 
& prosecute liis counterclaim by threatening 
lettei’S, for costs as between soli*. & client : — 
Held : the commitment order must be made, but 
without costs as between solr. client. — B romilow 
r. Phillips (1891), 40 W. B. 220 ; 8 T. T.. B. 168 ; 
36 Sol. Jo. 121. 

Annotaiion .— Consd. Wolby r. Still (1892), 66 L. T. 523. 

348. Arrest of.] —The ct. was moved to dis- 
charge CX who was arrested as ho was attending 
the ct. to give testimony as a witness in a cause, 
A for an attachment against the parties that 
arrested him : — Held : a supersedeas would bo 
granted & the parties would bo ordered to show 
cause why an attachment should not be granted 
against the pei*sons who arrested him. — CcJLLlN’s 
Case (1653), KSty. 395 ; 82 E. B. 807. 

349. ,] — 1£ a witness coming to testify in a 

cause in Middlesex be arrested in London by one 
knowing the cause he hath no remedy but by 
habeas corpus to examine & deliver him thereby, 
hut if there be any cont(»in})t by the oOh'er, (dc., 
an attachment may aftei* wards bt* awarded against 
him, for they are as well to have privilege as thc» 
parties. — Vandevblde v, Lluellin (1662), 1 

Keb. 220 ; 83 B. B. 910. 

Annoiations : — Reid. Cainoron v. Light fool (1778), 2 Wm. Bl., 

1190 ; Magnay v. Burt (1843), 5 Q. B. 381. 

350. Prevention of service of subpoena on.] — 

Deft.’b niece, who resided with liim, was a material 
witness for pltf., A; it ajipearing to the ct. that 
deft, had refused to allow a sul)p(rna to be served 
upon her, an attachment was grantee! against him. 
— Clement v, Wiij^tams (1836), 1 llodg. 382 ; 2 
Scott, 814, 

Anhotafion ; — Distd. ScblcHiuger v. FlerHlieim (1845), 2 

Dow. & L. 737. 

351 . By offer of money.] — To tamper 

with a witness in an action 6i induce her to go away 
by an offer of money is a gross contempt of ct. & 
an interference with the fair trial of the action. — 
Lewis v, James (1887), 3 T. L. B. 527. 

Aiuiotaiion Apld. Hubbard v. Woodflcld (1913), 57 Hoi. Jo. | 

352. Suspension from employment — On account ! 
of evidence given.] — Bowden v. Universities Co- 
operative Assocn., Ltd. (1881), 71 L. T. Jo, 873. 

363. Assault of — In precincts of comt.] — 

Burdin v. Boberts (1910), 74 J. P. Jo. 88. 


Sub-sect. 3. — Jurors. 

Abusing, assaulting, or threatening Jurors in face 
of court .] — See Sect. 2, sub-sect. 3, ante. 

Breaches of duties by amounting to contempt.] — 

^ee Juries. 


Sect. 6.-~STRANGERS TO ACTION OBSTRUCT- 
ING COURSE OF JUSTICE. 


354. Breaking open property — Sealed under 
sequestration order.]— PllC. had a dccri‘o against 
deft, for the surplus of the estate of J. 11. as 
residuary legatee. The in-ocoss to discovtM* tlu* 
estate went so far as a sequt‘st ration, A If. 
wa-s prosecuted on contempt, for that tlu^ house 
wherein testator’s goods woj'e, being seeuretl, A 
the trunks by former order locked & sealed, ti 
smith in disguise broke} open lli(‘ h(>us(‘, lliat lluui 
the chests were opened, A e*ai*!*ii‘d awav, A that 
T. 11. was then there with oth(‘i*N. — Harvey \\ 


Harvey (1681), 2 Cas. in Ch. 82 ; 22 E. K. sr>7. 

355. Defeating party of benefit of award.] - 
Ui3on a rule of re^ferenco to arbitrators, tlu‘y inad<' 
an award for pltf., A a st ranges l>y eontrivancM*, 
defeated the party ejf the biMicdit of tliis award ; 


Held: it was a contemi])! of the* et. A an attach- 
ment would b(* granted, for it. slundd not be in 


any one’s power to did(‘at the rules of tlu* ct. or 


render them irndTectual. — Butler’s Case (1696), 2 
8alk. 696 ; 91 E. K. 504. 


Annotation : — Refd. Miller v. Knox (IS.'bs), 4 Biiipf. N. ('. .>7 1. 


356. Giving Indemnity against consequences of 
contempt.]— Ex p, Dixon, No. 303, un/c. 

357. Breach of injunction General rule.| 

P. made oath that B. A o1h(‘rs, liaving notice* giv(‘n 
to them of an injunction a\\ard<*(l emt of this ct. 
against deft., had (iisob(*y<*d it : Held: anatta(*U- 
ment would lx* awarded against them. - J^iOWER 
V. CRUDt,E (1580), Cary, 101 ; 21 K. IL 51. 

353. .j Seaward a. Paterson, No. 

22, ante, 

359. By agent of party restrained — Know- 

ledge of agent.] Where a recoiva*!* is injoin(‘d from 
further receiving tlu* et. will (‘xt(*iul tlu* injunction 
to his agent A commit him also for a bleach of the 
order, ait hough he living at a distance iii the 
coimtry, has not been negulai’ly servi'd wdth the 
injunction, if sullicieiit circumstanci‘s can lx* 
shown to afford fair A satisfactory cA’ide*uc(* that 
such agent knew of the order.— Lewes v. Moirjan 
(1818), 5 Price, 518 ; 146 K. B. 681. 

Anmdation : — Refd. Seu^^a^(l if. Pidersoii, 118971 1 C’h. 545. 


360. ,J --All injunction was 

granted against A. restraining him, but not (*x- 
pressing liis servants A agent-s, from cutting timber. 
B., who was A.’.s agent, with knowl(‘dge of tlie 
injunction, cut the timber : — Held : B. might bo 
committed for the contempt, though tu>t for breach 
of the injunction. —WELLESI.KY (Lord) r. Mchin- 
iNGTON (Earl) (1818), 11 Beav. 181 ; ll L. T. C). >S. 
286 ; 50 E. B. 786. 

Annotations : — Consd Scawanl v, Paterson, [1897] 1 CJIi. 515 ; 

Scott V. Scott, [1913] A. C. 417. 

361. In presence of party restrained — 

Tacit consent.] — Where an injiiriclioii lias been 
served on a person, restraining him from doing a 
certain act, & that, act is afterwards done* in his 
pre.sence, A under such circumstances that he will 
be considered as aiding A ab(‘tting it, the ct. wall 
commit such person for a breach of the injunction, 
although he was not personally actively engaged 
in doing the act proliibited nor had employed or 
procured the iiartios who were the actors. — St. 
JunN’^s CoLLEiJB, Oxford v. Carter (1839), 4 
My. & Cr. 497 ; 8 L. J. Ch. 218 ; 41 E. K. 191, 
L C 

332. By successors in office of parties 

restrained — Notice on appointment.] — Defts., 
trustees of a branch of a friendly society, were 


PART IV. SECT. 6, SUB-SECT. 8. 

r. Challenge to fight a duel,]- A. 
brother of a oonvioted prisoner sburtly 


after his trial proceeded to the reHldcuco 
of the foreman of the jury, accused 
him of having bullied the jury Into 
finding the prisoner guilty, &; choUongod 


him to mortal combat: — Held: a 
contempt- ot the ct. before whicii the 
trial was iiad. — II. r Martin (1848), 
5 Cox, C. C. 366 XR. 

D 2 
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Contempt of Court, Attachment and Committal. 


Scd, 6.- Strangers to action obstructing course of 
judicc. Sect^. 7 cfc 8 : Sub-sects , 1 dr .S ] 

rcbtrained by irgunction from dividing certain 
money among i ho momberte of 1 he branch. Short ly 
afterwards deft, trustees retired, & new ti'ustees 
were appoint (*d, who, being aware of the effect of 
the injunction, under an order of the branch 
society, dividi*d the money among the members, 
including the old trustees. The ct. considered, 
on the facts, that th(‘ proceedings were an attempt 
on the ])ait of th(‘ branch society he tlie old & new 
trustees to a\oid the injunction, & a device for 
disobeying it, in uhich the new tiustees co- 
operated: — Htld : the new trustees, as well as 
the old, were guilty of contempt of ct. — A very i\ 
Andrew's (1882), 51 L. J. Ch. 114 ; sub nonu 
AvoJiy c. Andrews, 1(5 T.. T. 279 ; 80 W. R. 5(51. 
Annotaftovi Apprvd. Dinted Tch'phono ( o r. Dale (1884), 
Ch. D 778 Consd. Iseawaid r l*a1cr6on, 11807] 1 Ch. 

645, Iscutt iJ Scott, 11013) A. ( 417. Refd. Bohcli r 

Siinnib Manufactiiniig’ Co. (1000), 25 T L R. 419. 

363. Aiding & abetting assault on deputy 
registrar.] Iauus v, Goedinoham, No. 82(5, ante, 

364. Procuring disobedience to order.] — Smith ik 
Rond, No. 889, posf. 

365. .} R. V. RERWir7v-oN-TwaoEr> Cortn. 
(18J5), 9 J. l\ .Jo. 81. 

3.66. Declining to assist in execution of writ.] - 

Mieeer V. Knox, No. 8, ante. 


Sect. 7. — INTERFERENCE WITH PERSONS 
UNDER THE SPECIAL JURISDICTION OF 
THE COURT. 

Wards of court.]— ^SVe Infants k Ghildken. 
Lunatics.]- Sec Lunatics A Peiisons of Un- 
bouND Mind. 


Sfct. 8. FORGING, ALTERING OR ABUSING 
THE PROCESS OF THE COURT. 

Sun-HE(’T. 1 . — FokCtInct or Altering Process. 

Sec, (jencralty, Practic e & Procedure. 

367. Forging process — Subpoenas.] -11. forged 
A counterfeited suhywna^^ he A. bought from 11. a 
forged he counterfi ited sHbpwna for £51 18s. Id. 
costs in a cause then pending. Tlie Master of the 
Rolls eomiuittcd them to prison tor contempt. — 
lie UuNCJERPORD he Aylmer (1(}C8), Handers* 
Chancery Ordei’s, 817. 

368. Erasing judge’s indorsement on 

summons —Obtaining order by forgery.) - lie Jacobs 
(1874), TinuSf June 18. 

369. Altering process.] — AVhere tlie process of 
the ct. had been altered, an order nisi was macie 
eoinmitting to prison the iiersons guilty of such 
contempt . — He Hardy (1788), 8andei*s’ Ohanccry 
Orders, 515, L. V. 

370. - - .] — Fawcei^p r. Garford (1789), 
Oswald on Contempt, 3rd ed., p. 62. 

371. Filling up writ — After sealing.]— 

Filling up a writ after it is sealed, is a contempt. — 
Anon. (1701), (5 Mod. Rei). 810 ; 87 F. R, 1049. 

372. Insertion of larger sum than dua —To 

oust party of bail.] — An attachment does not lie 


for inserting a larger sum in the ac eliam than is 
due, in order to oust the party of bail. — R. v. 
Pepper (1724), 8 Mod. Rep. 227 ; 88 E. R. 163. 

373. Altering sheriff’s warrant.] — Altering 

a sheriff’s warrant is no ground for an attachment, 
unless an ill use is made of it. — H ale v, Castlbman 
( 1716), 1 Wm Bl. 2 ; 96 E. R. 2. 


8irB-bEc^. 2 . — Abitsjno Pjcocess. 

See, genet ally, Pjiactice he Procedure. 

Breach ot duty by pci^sons officially connected 
with tht‘ court or proceedings, see Sect. 10, post, 

374. Prolix proceedings — Former rule.] -Mil- 
ward V, Welden (1565), Toth. 101 ; 21 E. R. 13(5. 

375. Issuing double process.] — An attorney 
was punished for causing liis debtor afttT bi*ing 
arrested in on(‘ ct., to be arrested in another et. for 
the same debt, on the ground that he was an 
attorney of the ct. he more skilful in the law he 
customs oi till* ct. than an ordinary person. — ^A non. 
(158(5), Gouldsb. 80; 75 E. R. 9*74. 

376. .] A judgment was liad in an action 
of debt against S , A M., liis bail, was taken in 
t‘\t*cutiou. The bail ))aid part of the debt, being 
unable to satisfy the whole judgment. Upon 
payment of this part tiic^ debtee, H., made a 
lelease to liim of the whole debt, judgment he 
execution, A acknowledged full satishiction unto 
him, of the whole judgment, A this to be in full 
satisfaction A discharge of the wholt* debt. After 
Avards tJie bail died, A 11. sued exeeutiou again 
upon the fii*st judgment against 8. : — Held: these 
proeeedings wer(> bad A undue, and so done in 
contempt of ct. — IIiociENs v, Sommerland (Kill), 
2 Bulst. 68 ; 80 E. R. 065. 

377. Falsely pleading infancy.] In an 
eject tone iirmae, to delay A put off the trial, inlancy’^ 
was assigned A pl(*aded, but it was found that 
deft, was of the age of 63 yeais, A so it apj^eared 
to the ct., that he was of full age, A this was but 
a shift, therolore an attai Jiment was granted against 
him by the ct — Lord v, Thornton (1611), 2 
Bulst. 67 ; 80 E. Jf. 965. 

378. False oath as bail.] JVi*sons who lore- 
sw^ar tlicmsolves in justif>mg bail before a judge 
are liable to the iiunislimeut ot willul A corrupt 
perjury, A if committed or eoniessed in ct. may be 
sentemeed immeihately. -Ro\ son’s Gase (1(528), 
Cro. Car. 116 ; 79 E. li, 729. 

379. Sheriff inducing recall of writ —Collusion.] 
— If an infant, as next heir, sue out a writ of 
aiipeal, A deliver it to the sheriff, A the sheriff, 
after ^ardian appointed, A before the return of 
the writ, by c*olhision with the ax>pellee, induce the 
infant A guardian to recall the writ, A deliver it to 
them accordingly, it is a contempt of the process 
of the ct., for wliicli he may be lined, although the 
ct. is not in poss(»ssion of the writ until it is return- 
able, A the guardian may discontinue the appeal. — 
Stout v, Tow^ler (1700), 12 Mod. Hop. 872; 
Holt, K. B. 488 ; 88 E. R. 1387 ; s'lib nom, R. v. 
Toler, 1 Ld. Raym. 555 ; sub tiom, Toler’s Case, 
Salk. 176 ; Holt, K. B. 158. 

380. Instituting action —To raise prejudice A 
deceive the court.]- -An action, not to determine a 
right or controversy, but to deceive the ct., A to 


PART IV. SECT. 8, SUB-SECT. 2. 

8. Issuing birvic((iblc process — H dh- 
out authority,} — H. v, i'liASlSR (1833), 
3 O. 8. 247.— CAN. 

^ — .J— K. V, Thomi*son 

(1824), Howe, C12.— IR. 
a. Fraudulent vsi — Of mandamus 
McLay (1865), 24 U. C. H. 


54.— CAN. 

b O/ replevin 1 — H. had 

been tenant under H. of land at an 
annual rent, but haviiiK become 
largely ju arieai, an cjcetinent was 
brought, 5c judgment by default 
obtained. B. was put into actual 
po8w»S8ion by the sheriff, & savod & 
got m the ciops upon the lands. H., 


without liaMug paid the rent due, or 
the ooHtfe ot the ejeclment, sued out a 
leplevm, uudc‘i colour of wdiicli the 
sheritl took down a ditch which sepa- 
rated the lauds Ijom the high -load, & 
drew off to H.'s house all the corn on 
the land . — Held : H. hod committed 
a contempt of ct. — llossrrKR v, Jaml- 
SONB (1845), 6 L. T. O. S. 194.— IR. 
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raise a prejudice against a third person, is unlawful, 
& punishable as a contempt/. — C oxe v. Phillips 
(1730), J.iee femp. Hard. 237 ; 95 E. P. 1.52. 
Mnwtations : — Mentd. Da Costa v. Jones (1 77S), 2 Cowp. 729 ; 

Good v. Elliott (1790), 3 Term Hep. G93 ; GUbert v. Hykcs 

(1812), 10 East, 1,50. 

381. On behalf of persons of unsound 

mind —Without order of court.]-- Proceedings 
were commenced by a father, appointed by the 
Ct. of Ch. to act. as guardian of liis daughter, of 
full age, & not found lunatic, without, tlie order of 
tlie Ijord Chancellor : — Held : a coTit.ompt of the 
jurisdiction. — Wilkinson v, Wilkinson (1815), 4 
Notes of erases, 295. 

Annotation : — Mentd. Mohs v, Mohh, [18971 P. 203. 

382. After inquisition.] — Every pro- 

ceeding taken in a suit after inquisition, whetJier 
or not a committee* has been appointed, is Irregular 
& void Ac a contempt of the ct. in lunacy. — Beall 
V, Smith (1873), 9 Ch. App. 85 ; 43 L. J. Ch. 245 ; 
29 L. T. (125 ; 38 .1. P. 72 ; 22 W. B. 121, 1.. JJ. 
Aviuitaiioiis .'—Mentd. Halfhidc v. RobiuHon (1874), 30 L. T. 

210 ; Jones r. Lloyd (1874), li. R. 18 Eq. 20,5 ; Porter r. 

J’orter (1888), 37 (’Ji. 1). 420 ; Howell r. IjewiH (1891), 01 

Jj. .7. Ch. 89 ; Farnhain r. Mllward, 1189.5J 2 Cli. 730 ; 

lit Ariustroiiff, 1 1896 J 1 Ch. ,536 ; Didifahelm r. Loudon & 

\\>Htnilnbter Hank, (1900] 2 Ch. 15 : New York Security ic 

Trust (’o. r. Keyser, (19011 1 (^h. 666. 

See, also, TjUNATIcs At Peiisons of TTnsound 
Mind. 

383 . Against prisoner -Without leave of 

court.] — It is a contempt to charge a prisoinu, in 
execution for a Rne, with a civil action wilhoiit 
leave of ct. — ^A non. (1703), 6 Mod. Hep. 88; 87 
E. H. 840. 

384. Special case- For opinion of court — 
Erroneous facts stated.] — An attorney, without any 
corrupt or unworthy motives, preparc'd a special 
case in order to take the opinion of the ct. upon 
the will of testator, & suggested several facts which 
liad no foundation : — Held : lie was guilty of a 
contempt . — He Klham (1824), 3 13. A: C. .597 ; 5 
Dow. & Ky. K. B. 389 ; 3 L. J. O. S. K. B. 75 ; 
107 E. B. 855. 

Arnic^ation : — Mentd. Gurney v. Gurney (1SG3), 1 Hem, & AI. 

385. AHldavlt —Scandalous & irrelevant.] -The 
ct. will direct an allidavit in a case of misdemeanour 
which contains matter both scandalous & irrede- 
vant, to be removed from the fil(*s of the ct.. A: tlie 
party vHio filed it is liable to be visited jus for a 
contempt of ct. B. v, Ohegohy (1843), 1 Par. A: 
Kir. 228 ; 2 E. T. O. S. 193 ; 1 Vox, V, (I 31. 

386. Chicanery in- Liability of counsel.] — 

On a motion to commit M., a barrister & counsel 
in tlie cast* for deft. A., to prison for contempt of 
ct. Held: (1) M. had consjiired with othei-s to 
deceive the ct.. A: it w^a^ his duty, wlnm he knew 
that atlidavits were going to be used amounting to 
cliicanery, to disclose the fact to tlie ct. ; (2) M.’s 
fault did not (;onsifat/ in not thi'owing up his brief, 
but in having made himself a jiarty to a fraud by 
conspiring with others in inducing A. to make 
those atlidavits, which were used to delude the ct. ; 
(3) the ct. had jurisdiction ; (4) M. would be 

ord(*re<l to 7iay the costs of the motion, At be com- 
uiitted to prison until further order. — Lin wood i\ 
Andkew ^s At Mooue (1888), 58 L. T. 012. 

387. Serving fictitious writ of summons.] 
Semble : the Or. of C. P. has jurisdiction to commit 
for contempt a person, though not a party to any 
cause, who served another with a fletit ious writ of 
^mmons purporting to issue from the ct. — He 
Banks (1845), 4 J.. T. O. H. 375. 

388. Issuing writ of summons — Without 
Authority of court.] — A rule nisi had been obtained 
for an attachment for issuing a writ of summons 
without the authority of the ct. i — Held : the 


rule would bo discharged on payment of costs by 
pltf. — He CiTUiSTiE (1859), 27 Ij. T. O. S. (>7. 

389. Causing solicitor to give false address 

Solicitor required to answer under judge’s order.] 
Semble: a pltf. wlio wilCidly causes Ids attorney 
to deliv(*r a false address, t/ht* atlorney having been 
required by a judge’s ord(‘r, under 2 Will. 4, c. 39, 
s. 17, to declare the place of lilif.’s abode, is guilty 
of a contempt of ct., A: liable* to be ininished by 
attachment.— Smith i\ Bund (1815), 13 M. A: W. 
594; 11 1.. J. Ex. 11 t ; 1 L. T. O. S. 295 ; 9 

Jur. 20 ; 1.53 E. B. 248. 

Annotation :—'SidtdL, Schlesiiiger v. I'lersholni (is 15), II 

L. J. g. H. 97. 

390. Executing process by undue means. ]- 

An application was made for le*ave to tile an 
information against sev(*ral j)ei*sons for a inis- 
demeanouj*. One of tlui pei*sons complained of 
had a writ out of the (\:)mmon B(*n('h to (‘vecutc* 
on S., the daugliter of i^roseeutoi*, but, finding it 
difliculi to serve lier, they aiiidiecl to a justicr of 
peace for a warrant, uiidei* a pi*et(*nee of some 
stolen goods tliero concealed. By virtiK* of that/ 
they entei'cd tlw* liouse A: arrt'sted }u‘r, hut n(*vei* 
searched for the goods they liad supposed tf> he 
stolen : — Held : the prop(*i* W'ay of pi‘o(*(*(*(ling 
would hi* to apply to the Pt. of i\ 13. for an attach- 
ment for making use of such uiidiu* nu'ans t<(> 
execute the 7 )roc(*.ss of tlu* ct. Anon. (1758), 2 
Keny. 372 ; 90 E. B. 1214. 

391 . Defeat of execution - Fraudulent collusion. | 

— ^A., the treasurer of a loan socu*t y, took securities 
in his own nanu*. Having eeas(*d to hi* tr(*asim*r, 
an action was commenced on b(*lialf of the society 
upon a s(‘eurity so taken, in A.’s luinu*, Af prost*- 
cuted to exi‘cutiou iindc*!* an indemnity to A. 
ordered by the ct . A., colluding with tleft., 

discharg(‘«r him from tlu* execution //c/d ; 
attachment for eoi)t(*mpt woulil be* granted agmiist 
A. — M‘UitK(u)Jt i\ Bakkett (1818), 0 (\ 13. 202 ; 
130 E. B. 1251. 

392. Issue of execution -After rule nisi obtained 
by defendant.] - On a motion for an attachment 
for contempt of ct. in pltf. issuing execution after 
a rule nisi to enter a suggestion on thi» roll under 
the (/ounty Pts. Act, 1840 ((*. 95), had b(*<*n 
obtained by d(*ft. Held: a rule nisi would be 
made. — Pituher r. Nukes (1848), 12 .1. 1*. .lo. 473, 

393. Using process to extort money.] It must 
be 7 )lainly understood tliat< apiilieations for con- 
tempt of ct. ouglit not to b(* regard(‘d in the nature 
of actions for darnages. Such i)roce(*dings art* 
analogous to, and in the naturtj of, criminal in- 
formal ioiLs, which are incjipable of st*tllement 
(Loud Alverstone, P..1.). IL r. Newton (1903), 
07 .1. P. 453 ; 19 T. L. B. 027, D. P. 

Annotation Mentd. K. r. i^tirke, [19001 2 K. H. 402. 


Sub-sect. 3. — UNAunioiasKD Signing of 
Documents. 

394. Signing counsel’s name -To exceptions.]— 

Deft, ordered to pay pltf. illOO for putting in a 
scandalous answer, ^ his soli*., who liad put in 
scandalous & malit‘ious exceptions to tlie master’s 
report, & signed counsel’s name to tlie exceptions 
without liis knowledge, was ord(*red to pay £20, Ac 
committed till paym<*nt. — Whitlock v, Maruiot 
(1(585), 2 Bep. Ph. 380 ; Dick. 10 ; 21 E. Ji. 095. 

395 . To pleadings.] — FAWCErr v. Gar- 

POiiD (1789), Oswald on Contempt, 3rd ed., p. 62. 

390 , To answers.] —A solr. inserted 

scand^ous matter in an answer & put counsel’s 
name thereto without authority : — Held : he 
would be committed Ac ordered to pay costs. — 
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Sect, 8. — Forging^ altering or abufdng the proeesH of 
the court : Sub-sect, 8. Sects, 9 1 0 : Sub-sect, 1 , 

A„ B,, C, D. ; sub-sect, 2, A, dr B, Part V, 
Sect, 1 : Sub-sect, A, dr B, (a), (6), (c) dr (d) 
i, d: n\1 

Bishop v, Willis (1749), 6 Beav. 83, n. ; 49 E. U, 
508. 

397. .] — ^Bitt.l V. Griffin (1795), 2 

Anst. 5(53; 145 E. R. 907. 


Srct. O.—UNQUALIFIED OR UNADMITTED 
PERSONS ACTING AS SOLICITORS. 

See Solicitors. 


Sect. 10. —BREACH OF DUTY BY PERSONS 
CONNECTED WITH THE COURT OR PRO- 
CEEDINGS. 

SlTB-SKtT. 1. OfFK^ERS OF THE COURT. 

A, Beeeivers and Sequestrators, 

Receivers.] See Receivers. 

Sequestrators . ] — See E x ecuti on. 

B, Sheriffs a)id Bailiffs. 

See Sheriffs & Bailiffs. 

C, Solicitors, 

See Solicitors. 

Disobedience to orders for payment of money.] — 
See Pai*t V., S(‘cl. 1, sub-soct. 1, B. (c), post; 
Bankruptcy tS: Insolvency, Vol. V., pp. 1029- 
1032, Nos. 8114-8134. 

Unqualified or unadmitted persons acting as 
solicitors.] — See Solicitors. 

D. Other Officers, 

398. Officer of court — Issuing copy of indict- 
ment.]— l*ltf. & one S. were indicted for forgery & 


acquitted, & the ot. ordered S. only to have a 
copy of hiw indictment, but pltf., having also 
pr(jcur(Hl a copy, brought an action for malicious 
prosecution. Qu, : whether deft, could not 
maint^ain an action on the case against the officer 
wlio had granted a copy of the indictment con- 
trary to the orders of the ct. Sendde : such con- 
duct in an officer would be a high contempt of the 
ct., & punishable accordingly. — .Iordan v, Lewis 
(1740), 14 East, 305, n. ; 2 Stra. 1122 ; 104 E. B. 
018. 


Annotations Aw^'vd, Lcpratt v, Tollorvey (ISll), 14 East, 
:(02. Mentd. CWdy v. Barlow (1827), 1 Man. & By. K. B. 
275. 


399. .] — If pltf. in an action for 

malicious prosecution offer to prove at the trial the 
original record of the indictment & acquittal or 
a true copy thereof, such evidence must be received, 
though tJiero were no order of the ct. or fiat of the 
A.-G. allowing pltf. a co])y of such record, but tlie 
officer who, without sucli authority, produces the 
record or giv(»s a cojiy of it/ to the party is answer- 
able for the contempt of ct. in so doing.— LegatI’ 
V, Tollervey (1811), 11 East, 302; 104 E. B. 
617. 


Annotations Refd. Doc d. EKremonI v. Date (1812), 3 
g. B. «09. Mentd. K. v. KJuffluke (1870), IS \V. 11. 805. 


Sub-sect. 2. — Other Persons Connected with 

the l^ROCEEDlNCiS. 

A, Barristers, 

See^ generally. Barristers, Vol. III., pp. 323, 
324, Nos. 105, 109, 110. 

Abusing Jurors.] — See No. 126, ante. 

Writing letter tending to defeat the ends of 
justice.] — See No. 1 4, ante. 


See .luRiER. 


B, Jurors, 


Part V. — Contempt in Procedure 


Sect. 1 .—DISOBEDIENCE TO ORDERS FOR 
PAYMENT OF MONEY. 

Sub-sect. 1. — Default in Payment of a Sum 
OF Money. 

A. General Buie — Aboliiion of Tnipriso^inieni for 
Debt, 

See Bankruptcy & Insolvency, Vol. V., 
pp. 1021-1023, Nos. 8333-83.50 & Debtors Acts, 
1869 (c. 62), s. 4, 1878 (c. 54). 

400, Default In payment of sum of money ” — 
Costs in Divorce Division.] — Matrimonial Causes 
Act, 1884 (c. 68), s. 2, is i*etrospective, & therefore 
the ct. will not now enforce an attachment for 
non-compliance with a decree for restitution of 


conjugal rights, although the order for tlic attach' 
ment was made before llie passing of the Act. 

The ct. will not order a party in contempt to 
be taken int/O custody under a writ of attachment 
merely for the purpose of enforcing payment, of 
costs. — Weldon v, Weldon (1885), 51 L. J. P. 
60 ; 52 L, T. 233 ; 49 J. P. 517 ; 33 W. B. 427, 
0. A. 

401. Alimony,] — (1) Non-com- 

pliance with orders of the Divorce Div. for the 
payment of costs & alimony is still a contempt of 
et., although since Debtors Act, 1869 (c. 62), the 
orders cannot bo enforced by att/achment. 

(2) After such non-compliance it is a matter 
for the discretion of the ct. whether the party in 
contempt should be permitted to take a further 


PART IV. SECT. 10, SUB-SECT. 1.— D. 

c. Officer of court — Acceptinu bribe.] 
— Any offlotT of the ct. wlio asks 
f>r accepts a present from any person 
in whose favour Judfunent is pro- 
nounced by the ot.. Is flruilty of a gross 
breach of duty a contempt of ot. — > 
Re Audool a867), 8 W. R. 32.— 


PART V. SECT. 1, SUB-SECT. l.—A. 

d. ** Default in payment of sum 
of money ** — Where payment of money 
may become necessary — To comply with 
judgment —H. S. 1887, c. 67, s. 0.]— 
Above sect., which abolishes process 
of contempt for non-payment of money 
payable by a Judgment or order, refers 
to payment as between debtor & 


creditor ; & defts. who are, by Judg- 
ment, directed to procure the discharge 
of an incumbrance wrongfully placed 
by them on nltfs.'s lauds may be 
attached for failure to comply with the 
Judgment although payment of money 
may become necessary to effect what 
is required. — B erry r. Donovan 
(1893), 21 A. R. 14.— CAN, 
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proceeding in the litigation, & it is material to 
the exercise of that discretion to consider whether 
the non-compliance is due to the fault or the 
misfortune of the party in contempt. 

A husband, resp. to a petition for restitution 
of conjugal rights, failed to comply with orders 
for costs & alimony, & wliilst in default took out 
a summons, under Divorce Rules, r. ITh, to stay 
lhf‘ suit. The ct. not being satisfied tliat resp. 
was unable to comply with the orders, refused t>o 
permit liim to proceed. — L eavis v, Lea vis, [1921] 
V. 299 ; 90 L. J. P. 302 ; 125 L. T. 28 ; 37 T. k. K. 
578 ; (ir> Sol. Jo. 450. 

402. Order for permanent alimony.] — 

A d<*cr(^e having been made absolute for a divorce 
on tlie wife’s petition, the husband, as i^art of the 
fine.] order, was directed tu pay a p(u*manent 
maintenance to his wife at th(* rate of £200 a 
y(*ar : — Held : the ct. had no power to grant an 
iittachment against the liusband for non-paynumt 
of ari'c^ars of the annuitv due undcM* tli<' order. — 
De Lossy r. 1)e Lossy (1890), J5 P. 1). 115 ; 02 
k. T. 701 ; 38 VV. R. 511. 

S(>(\ further. Husband Wife. 

— — Construction of words —Whether applicabie 
to default in finding security for costs.] —See Bank- 
KrPTc'Y Insoi.vency, V'ol. V\, p. 1022, Nos. 
8315 8348. 

Costs of motion for attachment.] — See Banic- 

ifUPTC^Y A Insolvency. V^oI. V"., p. 1022, No. 8349. 

Order for payment of costs or alimony — Whether 
“debt ” within Debtors Act, 1869 (c. 62), s. 5.]— 
See Bankrci*T('V ^ Insolvenc y, Vol. V., j). 1031, 
Nos. 8158-8100. 

Default in payment of costs by solicitor.] — Sec 

SoLlClTOItS. 

H. Excepliotis to General Rule, 

{a) In General, 

General nature of exceptions.] ~ - *sVc Bank- 
BurTCY" & Insolvency, Vol. V., i)p. 1021-22, 
Nos. 8330-8340. 

(5) “ Default in Paymod of Penally or Sum in 
Nature of Penalty,'' 

See Debtors Act, 1809 (c. 02), s. 1 ; R. 8. O.’ 
Ord. 42, rr. 3, 4, 24 ; Ord. 14. 

403. Not damages in a divorce suit -—Against 
co-respondent.]— I )ani ages to th<* amount of €500 
were assessed against co-resp. Sub.seqiHmtly 
C()-r(*s]). w'as adjudicaled a bkpt., k, an order was 
made upon him to pay Ihc daraag(*s into the 
registiy iinh^ss tliey wej'O admitted as a debt, 
])ayable out of the estate und(n’ the bkpey. Tin* 
bkpey. authorith^s r(‘fused to admit the proof 
tend(‘red by petitioner, on the ground that tlie 
damages werti still in the disposition of the ct. A 
the damag(^s remained unpaid : — Held : the 
damages could not be regarded as “ a penalty, ot* 
sum in the nature of a penalty ” so as to warrant 
the issue of an attachment against co-resp., but 
the ct. would vary its order by directing payment 
of the damages to petitioner himself to enable him 
to prove under the bkpey. — P atteiwon \k Patter- 
son (1870), L. R. 2 P. D. 189 ; 40 L. J. P. & M. 

5 ; 23 L. T. 608 ; 19 W. R. 232. 

Dbtd. Re Muirlicad, Kx p. Muirhead (1876). 

T’ Ruttereon v. Patteraoii was a case in which 
an that was done was for the purpose of enabling the 
party to prove ; whether that ought not to have been 
done by the Ct. of Bkpey., if done at all, is a very serious 
question, & I entertain considerable doubt whether the 


Divorce Ct. had the power it assumed to oxcreiBo In that 
ease (CJocicbuiin. C.J.). Consd. Re O’Uorimin. Ex u. 
Bale. 11899] 2 Q. B. 62. ^ 


(r) “ Default in Payment of any Sum reroverahhi 
Summarily," 

See Debtors Act, 1809 (c. 02), s. I (2) ; Banjc- 
RUPTC Y A Insolvency, Vol. V., p. 1023, No. 8351. 


(d) “ Default by Trustee or Person actiny in a 
fiduciary Capacity," 
i. In General, 

See Debtors Act, 1809 (c. 02), s. 4 (3). 

Object of exception.] —*sVr BANKiuTprc v Tn- 
flOLVENCY, Vol. V., p. 1023, Nos. 8352, 8353. 

When exception applies.] — See Bankkupih’Y A 
Insolvency, Vol. V., pp. 1023, 1021, Nos. 8351 
8.30.3. 

Release of trustee.] — See BANKitui»T(3Y A In- 
solvency, Vol. V., p. 1020, Nos. 8382-8381. 

Enforcement of payment of money collected by 
trustee In bankruptcy.] — See Bankruptcy A 
Insolvency, Vol IV^, pp. 218, 219, Nos. 2030- 
2012. 

404. Discretion of court to commit — Trustee 
unable to refund trust funds.) —Wiiere a h*iisl(‘(* 
had sold out (rust funds A Icmt tlnun to a cestui 
quo trust, A an order was m/id(‘ foi* ])ayinent of 
the same" into ct. by th(» trustee, tlu* ct. under 
the circuinstanc(‘s of tlio case*, A being satisti(‘d 
that the trustee was wholly unable to refund the 
trust money, exfTcised the discTotion conferrtsl 
by Debtors Act, 1878 (c. 51), A refused an applien- 
tion for a writ of attaeluneiit for n()n-comi)lianee 
witli tlie ord(‘r. — Street v, Hope (1878), 10 (3i. I). 
280, n. ; 27 W. R. 170. 

Jnsotatioii : — FoUd. Barrel t v. ITanmiond (1879), 10 Ch. D. 

285. 

1 — See, further. Bankruptcy A Tnsolveni'Y 

Vol. V., pp. 1021 1020, Nos. 8301-8381. 

405. Order for payment of trust funds into 
court.] — Skippens r. IIayw\RD (1895), 39 Sol. .lo. 
78,3. 

40S. .] — Re l)ARLTN({TON, Behtnutdn V, 

l)ARLTN(iTON (1905), 19 Sol. .lo. 759. 

See, further, 3’RUS'rs A J^rustees. 

Disobedienci* to ord(Ts for i)aym»mt- into court- 
g(‘n(‘rally, see Sub-s(*(*t. 2, post. 


ii. “ Trudec or Prrso)i avtimj in a fiduciary 
Capacity." 

See Debtors Art, J8t)9 (c. 02), s. 4 (3) ; Bank- 
ruptcy A Insolvency, Vol. V^, pp. 1020-1028, 
Nos. 8385-8100. 

407. Who is -Agent discounting bills.] -J1 ut( ii- 

JNSON r. llARTMONT, [1877] W. N. 29. 

408. Administratrix— Order to refund 

money received on suggestion of intestacy.] —Letters 
of administration liad been granted to the widow 
of a deceased person upon the suggestion of in- 
testacy, A she had rtsieived a sum of mon<‘y, paid 
of dect‘ased’s property. The letL^rs of adimnis- 
tration were subsc‘quently called in, in an action 
propounding a will of the deceased, A in that 
action she was ordered to pay the sum of money 
to the administrator pending suit, whicli ordt'r 
she had not obi^yod : — Held : she was not pro- 
tected by Debtors Act, 1869 (c. 62), A therefore 
was liable to attachment.— T innui ill v. Smart 
(1885), 10 P. I>. 181; 54 L. ,1. P. 92; 49 J. P. 
792 ; 34 W. K. 16. 

409 . Married woman — Liability for breach 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (a). 

. •* requisife that party is with- 

in exceptfd cases ,] — Where an order 


for attachment is sought against a 
person for not obeyi^^ order for 
payment of money into ct. it must 
clearly appear that the person sought 
to be attached comes within tlie 


exceptions of Imprisonment for Debt 
Abolition Act, 1871 . — Burkf. v. 
lOLUorr (1886), 5 N. Z. L. ll. 180.— 

N.Z. 
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Sect. 1 . — Disobedience io orders for payment of 
nioyiey : Sid)-seet. 1, B. (d) ii. ctriii., (c), {/) <6: (y) 

i., n., iii., iv, <£• r. ; stih-sects, 2 d: li. Sect. 2 : 
Siib-secL J.] 

of trust.] — Evans v, .Iknkinh (lOO:^), 17 Sol. .To. 
787. 

iii. “ Sum in his Possession or under his ControtP 
See Debtors Act, 1809 (c. 02), s. 4 (0) ; Bank- 
Hrpa’(’Y Insolvency, Vol. V., pp. 1028, 1029, 
Nos. 8101 8113. 

410. Debt due by executor to testator —Con- 
tracted in testator’s lifetime.] —Ee Woodwakd, 
Woodward i\ Woodward (1880), 30 Sol. Jo. 753. 
Annotation : — Expld. Ef Bonnie, Davey v. Bourne. [1906] 

1 <Jli. 697. 

Compare Bankruptcy <S: Insolvency, \'o1. V.. 
p. 1028, Nos. 8107, 8108. 

411. Money found due to client of solicitor- - 
On taxation of bill of costs -Consisting partly of 
costs of taxation.] — Ee Wilde, |1910] W. N. 
128, i\ A. 

Annotation : Refd. lie Wcathorley (191h), 8S L. J. K. B. 
482. 

412. Order on trustee to pay market value of 
securities — Securities previously sold for less sum.] 

— Cronin v. Twinberhow, 11887J W. N. 201 ; 
32 Sol. Jo. 41. 

Annotation FoM, lie Walker, Walker r. Walker (1890), 
60 L. .J. Ch . 23 . 

(e) Default by Solicitor or Attorney. 

See Debtors Act, 1809 (c. (12), s. 1(1); Debtors 
Act, 1878 (c. 51), s. 1 ; Bankrupti Y Insol- 
vency, Aol. V., pp. 1029-1032, Nos. 8411 8134 ; 
Solicitors. 

(/) Defautt in Payment of Portion of Salary or 
Income Jor Benefit of Creditors. 

See Bankruptcy Insijlvenc y, Vol. V., 

p. 1032, No. 8135, 

(f/) Committal for Judyment Debts. 
i. Judgment Sammons. 

See Bankruptcy iV Insolvency, Vol. V., 

pp. 1032-1034, Nos. 8130-8457. 

ii. “ 7 r Pursuance of any Order or Judgment.’'' 

See Bankruptcy & Insolvency, Vol. V., 

pp. 1031, 10.35, Nos. 8158-8107. 

iii. “ Means to pay." 

413. Refusal of creditor to pay taxed costs — On 
dismissal of bankruptcy petition against debtor.] -- 

Kefusal by a creditor who brought a bkpc»y. 
petition wliicli was clisinissecl with costs, wliile 
possessed of mcuins, to pay th(‘ taxed costs of the 
debtor is an act of contumacy witlun Debtors 
Act, 1809 (c. 02), s. 5, At will entitle debtor to an 
ordei* under the sect. — Ee Drummond, Ex p. 
Ashmore, [1909] 2 K. B. 022 ; 78 1^. J. K, B. 935 ; 
25 T. L. 11. 700 ; 53 Sol. .Jo. 051 ; 10 Mans. 201. 

See, further. Bankruptcy A Insolvency, Vol. 
V., pp. 1085-1037, Nos. 8108-8477. 

iv. Order for Payment by I nstahnents. 

See Bankruptcy & Insolvency, Vol. V., 
pp. 1037, 1038, Nos. 8478-8489. 


v. Order of Committal . 

See Bankruptcy & Insolvency, Vol. V., 
pp. 1038-1013, Nos. 8490-8511. 


Sub-secy. 2. — Orders for Payment into Court. 

See Debtors Act, 1809 (c. 02), s. 4. 

In respect of debt or sum of money due by party 
on whom order made.] —See Sub-sect. 1, B. (</) i., 
ante. 

414. General rule.] — A purcbasc'r may be 
committed for disobeying an order to pay in Ids 
mon(*y.- Iansdown p. Elderton (1808), IT 
V(‘s. 512 ; 33 E. ii. 017, L. C. 

415. — -.] — Where a sum of money has been 
ordered to be paid into ct. a garnishee order cannot 
be made attaching a debt to answer the sum so 
ordered to be paid in Ee Dreer, Napper r. 
FanshAWE, [1895J 2 Ch. 217 ; 04 L. J. Oh. 020 ; 
sub nom. Ee Grier, Napper v. Fanshawe, 72 E. T. 
805; 59 J. P. 44 1 ; 13 W. B. 517; 39 Sol. Jo. 
503 ; 2 Mans. 350 ; 13 R. 598. 

Annotations Refd. He Turnbull. Turnbull v. Nlcbolas, 

11900J 1 Ch. 180; White & Pill v. Stennings, 11911] 2 

K. B. 418. 

416. Interlocutory order for payment into 
court — Enforced by attachment if debtor within 
exceptions of Debtors Act, 1869 (c. 62).] — IItttc ii- 
INSON 0. IIartmdnt, 11877] W. N. 29. 

417. As security for costs -In matrimonial 
suit.) — Where an order had been made on the 
husband, res])., to pay into ct. or give security 
for a sum of money to meet thc» wife^’s costs of the 
hearing, to bo subsequently taxed, A such order 
was not obeyed, resp. alleging on afYidavit his 
inability to 2 ‘aise the* money or give security, the 
ct. ordered an attachment to issue against him, 
but to lie in the rc^gistry for om^ w(‘ek from tlie 
date of such order. -IIepwortii t\ IIepworth 
( 1891), 2 Sw. ik Tr. lit ; 31 E. J. P. M. A. 18 ; 
5 E. T. 395 ; 19 W. K. 195 ; 191 E. K. 1057. 
Annotation : — Befd. OBborno n. OBbornt* & Martcllc, Osbonio 

V. ejsborne (1863), 33 L. J. 1*. M. 6c A. 38. 

418. .] — In a liusbaiurs suit for 

divorce, whore the wife in her answiR’ also prayed 
for a dissolution of the mai'iiage, petitioner had 
been ordered to deposit in tlu‘ I’ogistry, or to give 
security for, the sum of £80, to cover th(‘ wife’s 
costs of the hearing. On Ids neglecting to comply 
with this ordtT the ct. declined to issue a writ of 
attachment against him, but ordered him to 
attend to be cross-examined as to Ids faculties. — 
Sullivan v. Sullivan, Eeahay, Madden k> 
Slaney (1875), 33 E. T. 709. 

419. — In a petition by th(‘ hus- 
band for dissolution of a marriage, petitioner had 
been ordered to pay or secure a certain sum for 
resp.’s costs of t Jie hearing of the cause. Petitioner 
failed to cornply with the order, alleging want^ of 
means on his part. The ct^., under the circum- 
stances, ^fused to enforce the order by the issue 
of a writ of attachment. — Clarke v. Clarke, 
[1891] P. 278 ; 60 E. J. P. 97. 

Annotation N.P. Jones v. Jones, 11912] P. 29r). 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (g) iii. 

1. Indian hairing ** means to pay.**] 
— An Indian cannot be coiiiniitteu to 
gaol after oxanilnation as a judgment 
debtor, even though he lias Huffioient 
mconB & ability to pay the debt, the 
Indian Act preventing tlie Judgment 
creditor from taking the assets of the 
Indian in execution, they cannot be 
reached indirectly . — lie Caledonia 
Milling Co. v. Johns (1918), 42 
O. L, R. 338 ; 14 O. W. N. 1.— CAN. 


PART V. SECT. 1. SUB-SECT. 1.— received money for Ills client during 
B ( 0 ) his retainer, &, not having remitted 

1 it, was ordered by the ct. to pay it & 

f. Jurisdiction of court — Solicilor . the costs of the order: -Held: ho 
not paying client hut money.] — The ot. I was guilty of misconduot as an ofllcer 
has jiiiisdletioii 1o issue an attachinout of the ot. — lie V. (1874), 8 I. R. Eq. 
against an attorney for disobeying a , 355. — IR. 

rule of et. ordering liim to pay to his 

client the client’s money. — lie A. B. ' h. .1 — Be B. (1876), I. R. 

(1886), 3 Man. L. K. 316.— CAN. 10 C. L. 439.— IR. 

g. In his character of an officer of | k. .] — Re M. (1878), 

the court — CherUs* money. y-- A solr. 1 L. U. Ir. 188. — IR. 
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420. ,] — In a petition by a husband 

praying for a judicial separation on the ground of 
cruelty, to wliich the wife filed an answer denying 
the cruelty, countercharging the husband with 
adultery, &; praying for judicial Kei)aration, the 
husband had been ordered to pay or secure the 
wife’s costs of thc^ heaiing as estimat^^d by one of 
the registrars, but failed to comply with tliis 
order : — Held : the wife’s cross-claim for relief 
constituted her a petitioner, & it was open to her 
to move for a writ of attachment against her 
husband in respect of liis failure to find security 
pursuant to the order, — .Jones p. .Tones, [1912] 
P. 295 ; 82 L, J. P. 10 ; 107 L. T. 590 ; 29 T. L. K. 
22 ; 57 Sol. ,lo. 10. 

.] — SeCf further. Bankruptcy & In- 
solvency, Vol. V., p. 1022, Nos. 8340-8348. 

421. As security for trust fund.] — Deft, was 
o!*dered to jjay money into ct. which was then to 
be carried to the credit of an action for administer- 
ing the estate of a testator whose extrix. was pltf. 
in the present action. Deft, went abroad without 
complying with the order. On appeal: — Held: 
the oi*der would be varied by ordering deft, to pay 
the money to pltf., who was then to pay it into 
ct. in the adniinistralion action, such order being 
capable of being better enforced against deft.’s 
property than the order as originally fi’amed. — 
De La Pole (Lady) i\ Duk (1885), 29 Ch. D. 
351 ; 51 L. .r. Oh. 940 ; 52 L. T. 457 ; 33 W. IL 
.585, 0. A. 

AnywtcUio'na Robinson v. Galland (1H89). 60 L. T. 

697. Mentd. R. i\ Ovfordshii-e ,TJ., (IHO.n 2 Q. B. 140; 

He Greer, Nappor r. Kauahavvo, ri895J 2 Ch. 217 ; Batrley 

r. Maple (1911), 27 T. L. H. 281. 

Ncc, also. Nos. 40.5, 406, ante. 

Enforcement of Irish decrees —Enrolled in English 
Court of Chancery.] — See Confijct of Laws, 
Vol. XL, p. 470, Nos. 1218-1251. 


Sub-sect. 3. — Crown Debts. 

422. General rule — Debtors Act. 1869 (c. 62), 
not applicable.] — Deft, at the suit of the Crown 
IS liable to arrest as if the above Act had nut 
passed, Crown debts not being either directly or 
by implication referred to in that Act.— A.-G. v. 
Ldmonds (1870), 22 L. T. 667, 

423. -.] --Applt. in an appeal to the 

lloRso of Lords in a Chancery suit liad, in con- 
ioi*mity with the practice in such appeals, entered 
into a recognizance for tht* payimmt of resps.’ 
costs if unsuccessful. The appeal was unsuccess- 
ful, A applt. making d<^fault in payment of resps.’ 
costs, the recognizance was estreated, & applt. 
was arrested under process from tlie (/I. of Exch. : 

Held : applt. was a debtor t o the Crown in 
respect of such costs, & therefore the above Act 
md not apply to the case, A applt. was not (uititled 
to bo discharged from custody . — Re Smith (1876), 
2 Ex. 1). 47 ; 46 L. J. Q. B. 73 ; 35 L. T. 858. 

See, further. Statutes. 

424. Legacy duty.]— Under 13 A 14 Viet. c. 97, 

grant an attachment*, absolute in 
the first instance, against a person witldiolding 
legacy duty, who has failed to show cause why 
he should not pay the money to tiie Receiver 
General of Inland Revenue . — Re Evans (1865), 
1 ; 6 New Rep. .336 ; 11 L. T. 717 ; 

11 Jur. N. S. 182; 13 W. R. 350 ; 159 E. R. 651 ; 
.Wj nom. Re Eaton, 34 L. J. Ex. 87. 

See, further. Estate & Other Death Duties. 

426. Money owed by executors.]— Higgs, 
ne Webb, Re Nicholson, Re Hitchcock (Motions 
for Attachment) (1888), 5 T. L. R. 126, 1). C. 


426. Income tax — Liability of liquidators of 
company.] — Liquidators of a co. paid away all the 
assets to contributories A othei*s without making 
provision for a Crown d<‘ht* fur incoiii(» tax : — 
Held : the liquidators had misapplied the assets 
within the nu*aning of Cos. (Winding uj)) A<‘t, 
1890 (c. 63), s. 10, & must pay the amount of the 
(Yown debt &, in default of payment, a wiit of 
attachment ^ was issuable as a matter of right, 
the ct. having nf> discretion in the matter *. — Re 
Watchmakers’ Aloance Goode’s Storks, 
Ltd. (1905), 5 Tax Cas. 117. 

Sec, further, (’ompanies ; Income Tax. 


Sect. 2.— DISOBEDIENCE TO ORDERS OTHER 
THAN FOR THE PAYMENT OF MONEY OR 
TO OTHER PROCESS. 

SuR-SE(n\ 1. -In General. 

427. Order of court — Express order necessary.] 

- Attachment will not lie on a rule of el*. iml(\ss 
for disobodieiico of some e\])ress direct if)n.— 
Doe d. Cardigan (Earl) v, Bywatbr (1819), 7 
C. B. 794 ; 137 E. IL 315. 

Aniudaiiun : — Expld. Svvinfcii Swiiifeii (18r»6), -•'» L- J- G. 

30:i. 

428. Proceeding likely to result in breach 

— Tantamount to actual breach.] — Semble : any 
proceeding wliich may result in a bi'cach of an 
order of the ct. is tantamount to an actual breach. 
IlAJtDING x\ Tjngey (1861), 12 W. R. 68 L 

429. Not agreement by consent.]— Aft (»r 

the ct. declared a ])r(^s(‘ntat/ion void for simony, 
by consent of the parti(*s S. was to remain in the 
vicarage for a time. Il(‘ remained bej^ond the 
time A committed waste: Held: S. (|ould not 
be attached for contempt, for reiniuning in ])osses- 
sion after judgment was by consent A not by rnh* 
of the ct.— R. ?’. Zaicar (1615), 3 Bulsl 88; 81 
E. IL 75. 

AnxwtatUmH : — Mentd. Knowlo v. Harvey (1615). 1 Roll. 

Rep. 335 ; JeffeiHoii r. Durham, Jtp. (1797), 1 Boh. & 1*. 

105. 

430. Judges warrant.] — Attachnu*nt for 

a contempt lies for* disobedience to a judge’s 
warrant. — R. p. White (1734), lice temp. Hard. 
42 ; 95 E. IL 26. 

Amiotation : — Consd. Miller v. Knox, Knox i\ Gavaii (1838), 

4 Bing. N. O. 574. 

431. Rules of court — Under Judgments 

Act, 1838 (c. 110).] — (1) Th(» afiidavits for an 
attacluneiit for disobedi(*ncc to a rub* of ct., by 
which payment of a sum of moni'y was ordered 
to be made to A. or his attoi-noy, showed that the 
attorney had ajiplied for payment, wit*hout 
success, A that Ik* bt*lif‘ved it remainc*d unpaid, 
but di(i not expressly negative payment to A. ; — 
Held : they wer*e sufiicient, 

(2) An attachment will issue for disobedience to 
rules of ct. uridf‘r the above Act . — Ex p, Simons 
(1840), 7 I.. T. O. S. 1.38. 

432. Not chief clerk's summons — R. S. C., 

Ord. 65, IT. 16, 17.] - In an action lo recover from 
deft, certain books, etc., a chief clerk’s summons 
was issued on the jiart* of jfitf. for the attendance 
of deft, at the chamber's of the judge to be examined 
on the part of pltf. for t*he purpose of the proceed- 
ings directed by tlu* judge. Deft, having neglected 
to obey the summons, a motion was made for 
leave to issut* a wiit of attachment agaii^t him for 
his contempt. In support of the motion it was 
contended that, the motion being made under 
R. S. O., Ord. 55, rr. 10 A 17, deft, was guilty of 
contenpt in not* attending within the meaning 
of those i*ules, disobf*dience to a summons being 



42 


Contempt of Court, Attachment and Committal. 


Sect. 2 . — Disobedieyice io orders other than for the pay- 
ment of money or to other process : Svb-secis. 1, 
2 A., 

oquivaloiit. to disobodi(‘n(*o to an order of thoct., 
& that deft, being dealt with as a party: — 
Held : it was immaterial that deft, was a party 
to the action, inasmuch as he was summoned as 
a witness, must be dealt with accordingly, <Sr the 
disobedience was not a disobedience to an order 
of the ct. — ^Powell v. Nevitt (188b), 55 L. T. 728. 

433. Non-acquaintance with terms of 

order — Due to carelessness.] —If a man does not 
choose to see the terms of an order which has been 
made against him, Ha chooses to act without 
seeing the terms of the order, he must take tlie 
consequence's. Carelessness in failing to make 
liimself acquainted with the terms of the order 
is as gross a contempt as if he had disobeyed tlu' 
order (Kay, .T.). — He Witten (an infant) (1887), 
4 T. L. It. 30. 


Sl7B-SK( T. 2. — Wn.FlTL DlSOBEOTENrE. 

434. General rule — Applied to corporations.] — 

Fairc LOUGH V. Manchester 8htp Canal Co., 

1 [1897] W. N. 7. C. A. 

AnnoiatUm : — Mentd. Stanoomb Trowbridge XT. C., 11910] 

2 Ch. 190. 

See. Jurther, Cojiporations, Vol. XIII., pp. 
420-128. 

436. Meaning of “ wilfully disobey — R. S. 0., 
Ord, 42, r. 38.J — The expression “ wilfully dis» 
obey ” in Jl. H. C\, Ord. 42, r. 38 is intended to 
e\clud(‘ from the operation of the rule only casual, 
accidental or unintentional acts. — Stancomb v. 
Trowbridge Urban Cottncil, 11910] 2 Vh. 190; 
79 L. J. Ch. 519 ; 102 h. T. 617 ; 71 J. P. 210 ; 
26 T. L. R. 407 ; 51 Sol. Jo. 458 ; 8 L. O. K. 031. 

436. Whether disobedience must be wilful.] — 
A personal demand is absolulely nt'cessary to 
bring a i)erson into contempt, in order to proceed 
against him by atttR-hment. 

Deft, was Her\ed ^vnth a imlo of ct,, requiring 
him to reinstate premises belonging to pltl. 
forth'mth, according to an agreement enteri'd into 
by him to that eri’ect at the trial; — Held: an 
attachment could not be issued against deft, for 
disobedience of the rule, on being merely served 
with it by pltf.’s agent, but a personal demand 
should have been made on him to comply with 
it in terms, at the time of service. 

All the authorities show that Ix'fore an attach- 
ment can be enforced, the party proceeded against 
niiist be proved to have been guilty of a wilful 
disobedience of the rule, A: if that be not fully & 
satisfactoiily made out, the ct. will not interfere 
(Sir Robert Gifford, C.J.). — I)odington v. 
lIi^DSON (1824), 1 Bing. 410 ; 8 Moore, C. P. 510 ; 
130 E. B. 165 ; sub nom. Doddini^ton v. Hudson, 

2 L. J. O. S. C. P. 58 ; suhseqnent proceedings, 

I Bing. 464. 

437. Disobedience by Judge of inferior court.] 

— Barton v. Field, The Winwick, No. 65, ante. 

As to jurisdiction of superior & inferior cts. 
to punish, see Part HI., ante. 

To injunction.] — See Injunction. 

On part of witness subpoenaed.] — See 

Evidence. 


Sub-sect. 3. — Disobedience to Particular 
Orders. 

A. Svhpceyia ad testificandum and Orders for 
Examination of Witnesses. 

See Evidence. 


B, Subp(mia duces tecum and Orders for Production 
of Documents. 

See Evidence ; Discovery, Inspection & 
Interrogatories. 

C. Injunctiom n'nd Other Orders. 
Injunctions.] — See Injunction. 

Restraining nuisances.] — Sec Injunction ; 


-See Injunction ; 


Nuisance. 

Restraining molestation.]- 

Husband & Wipe. 

Restraining infringement of patents.] — See 

Injunction; Patents & Inventions. 

Restraining trespass.] — See Injunction ; 

Trespass. 

Restraining passing off.] — See Injitnc tion ; 

Trade Marks, Trade Names Ha Desk; ns. 

Breach of by servants or agents.] —See 

A(}rnc‘y, Vol. I., J). 687, No. 2961 ; Injunction ; 
Master Hl Servant. 

Breach of by corporations.] — See Cor- 
porations, Vol. XIIT., p. 426, No. 1501 ; Com- 
panies. 

Breach of by strangers to proceedings.] — 

See Part IV., Sect. 6, ante. 

]). Mandamus and Certiorari. 

See Crown Practice, pp. 276-352, 398 et seq., 
post. 

E. 7 Prohibition. 

See Crown Practice, pp. 372 et seq., post. 

F. Orders to aytswer 7 nferrogatories. 

See Disc’ovkry, Inspection Inteuiukjatokies. 

G. Orders for Affidavits of Documents. 

See Disco vex^y, Inspection Ac Interrogatories. 

H. Orders for Delivery of 7Pariiculars. 

See Pleading. 

I. Orders for Delivery of Acco'unis and Bills of Costs. 

438. Accounts — Omission of certain items.] — 
(1) The alh'ged omisbion of certain ilemb in an 
account delivered is not a butUcient> disobedienco 
of a judge’b order to deliver an account to sustain 
a motion for an attachment. 

(2) The non-delivery of an account, pursuant to 
a judge’s order, until the order has been made a 
rule of ct., does not render the party so delaying 
the delivery liable to the costs of making the order 
a rule of ct. for the puri>oso of obtaining an attach- 
ment thereon. — Ex p. Laurence (1833), 2 Dowl. 
230 ; sid) nom. Lawrence v. Morgan, 3 L. J. Ex. 
60. 

439. Delay in delivery.] —Ex p. Laurence, 

No. 438, ante. 

440. Refusal to deliver by trustees — To 

Charity Commissioners.] — A refusal to send in 
accounts to the ('harity Comrs., in pursuance of 
their ord('r to render them an account, by a person 
who bond fide disputes his liability to do so, is a 
contempt which will justify the Ct. of Ch. in 
committing liim. 

Qu. : whether disobedience to such an order by 
a member of Parliament renders him liable to be 
committed for contempt. — Be Peel’s (Sir Robert) 
School, Tamworth, Ex p. Charity CpMRs. 
(1868), 3 Ch. App. 643 ; 32 J. P. 707 ; sub nom. 
Tamworth School Case, Ex p. Charity Comrs., • 
37 L. j. Ch. 473 ; 18 L. T. 541 ; 16 W. R. 773, 
L. JJ. 

Annotations : — F(^d. Re Oilchrist Educational Trust, [1895] 

1 Ch. 367. Bcdd. Jarmain v. Chatterton (1882), 20 Ch. D. 
493 ; lie St. Jolm Street Wesleyan Methodist Chapel, 
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Chester. [1893] 2 Ch. 018. Hentd. K. v. Inoomo 
Hpocial Comrs., Exp. Rank’s Tnistoes (1922). 91 L. J. K. B. 
311 

44 1. .] — Motion by the Charity 

Comi'S. under Charitable Trusts Act, 1853 (c. 137), 
s. 14, & Charitable Trusts Act, 1855 (c. 124), s. 9, 
to commit churchwardens a vestry clerk for 
contempt of ct. in not delivering accounts of 
parish property as required by tlie Comrs. llesps. 
consented at the bar to give an undertaking to 
account, if the ct. should be of opinion that they 
were bound to do so : — HM : since the ct. were 
of opinion that a contempt had been committed, 
upon the undertaking of the churchwardens to 
d(4iver the accounts witliiu a month, they would 
be ordered to pay the costs of the action. — He 
St. Btiiok’s, Frert Stkeet, C'ituuuii or Parish 
Fstate (1877), 35 Ch. D. J47, n. ; 5d L. .1. (di. 
002, n. ; 35 W. P. 080, n. ; affd., [1877] W. N. 
1 40, V. A. 

Anmttatwn — Mentd. Be St. Botolph Without Blshopagrate 
I’aiish Estates (1S87), 35 Ch. J). 142. 

442, — .] — (Tnless a charity comes 

witliin tlie e\emi)li()n specified in Cdiaiitable 
Trusts Act, 1853 (c- 137), s. 02, the trustei's are 
bound to render accounts to tlie Charity Comrs. 
On motion to commit tin* trustees for refusing to 
rend(*i* accounts, tln^ truste<*s were ord(*red to pay 
the costs of the motion.--7fc (JintiiRTST Kduc \- 
TTON\i. Trust, 11S95] I Ch. 307 ; 01 L. .1. Ch. 
298 ; 71 L. T. 87.5 ; 13 W. H. 231 ; 13 R. 228. 

*SV<, further. Charities, \'o1. VIIl., pp. 380-1, 
Nos. 1933-1940; Trusts A Trustees. 

Solicitor’s bill of costs.] — Sec Solk itors. 


./. Orders rclaiiug to Cmtody of the Person. 
Habeas corpus.] — See Crown Pr \rTi( e, p. 272, 
Nos. 81 1-825, post. 

Custody of infants.] — See Infants A (Children ; 
Husband A Wipe. 

Custody of lunatics.] — See Lunatics A Persons 
or Unsound Mind. 

K. Other Orders. 


443. To re-lnvest money.] —An attorney ob- 

tained a legatee’s authority to sell out stock, 
rejnesenting that it might be bett(*r inv(*sted in a 
mortgage, A; tliat Ik* would find a proper security, 
A proposed a mortgage, wliich was thought 
insufficient, on property of his own. The legatee 
moved the ct. against him, A a rnle was made, 
ordeiiug re-investment on or 4K*fore .lum* 21 then 
next, A on default, that attachment should issue 
against him. The money was not re-invested, A 
on .June 25 a fiat in bkpey. issued against the 
attorney, who, in Oct. obtained his c<*rtifieate. 
On motion for an attachment pursuant to the 
rule; — Held: under the circumstances, the cer- 
tificate was no answer to the application, & 
attachment might issue. — He Np:wbery (1835), 
4 Ad. A El. 100; 5 Nev. A M. K. B. 419; 1 
liar. A W, 575 ; 5 L. J. K. B. 4 ; 111 E. R. 725. 
Annoiaixon : Refd. Re (1855), 25 L. T. O. S. 98. 

444. To seal corporation leases.] — The mayor 
of (J. was ordered to stand committed for not 
putting the corpn. seal to some leases, pur- 
suant to an order of ct. for that purpose. — ^A.-G. v. 
Coventry Corpn. (1712), Dick. 781 ; 21 E. H. 474. 

See, further^ Corporations, Vol. XIII., pp. 375, 
370. 

445. To execute document — Lapse of four 


years.] — Wliere by an order of ct. defls. were 
required to cancel a certain deed, A pixicure the 
execution of a new one, the ct. refused to grant 
an attachment tor not obeying the older, it 
appearing that four ycai*s had elapsed siiue the 
order, A lliat d(‘Cts. liad b(*en unaVile to proem (* 
the execution of the deed by one of the parties 
to it. Clare v. Blakesley (i^l9)» ^ Dowl. 835 ; 

1 Man. A G. 507 ; 1 Scott, N. R. 397 ; 4 .lur. 
992 ; 1.33 E. R. 4.57. 

446. .] —Wliere a person has been diu'cted 

to (*xccute a lease*, but j‘t‘fus(*s to do so, the ct. 
can only enforce such execution by attachment. 
Trustee Act, 1850 (c. (tO) having omittc‘d to pio- 
vide for sucli a case. -Braie v. Baynton (1877), 
25 W. R. 500 ; sulisequeni proceedings, 21 Sol. .lo. 
031, C. A. 

447. To surrender copyholds —Pursuant to cove- 
nant in mortgage deed.] -VauciHan o. Dix (IHOii), 
40 Sol. .Jo. 728 ; sub'<equent proa (dings, 10 Sol. .lo. 
810. 

448. To deliver up letters patent —For cancella- 
tion.] — R. V. Newton (1815), 5 L. T. O. S. 201, L. C. 

449. .|--A iudgm(‘nt having bec*ii 

obtained in the* Quc'en’s B(‘nch on scire jana^ that 
letters jialent should be* restored into (3iancc‘ry 
on a ccutain day lo be canccdlc^d, A the c»nrolment 
thereof vacated, delt., after having been thrice 
sunimon(*d on that day to appear A produce tlic* 
letters patent, tin* Loid Chancellor, declining to 
make the* oreler sought, tliat the letters patent 
should bo cancelle'd, A de*ft. (*oin?nitt<*d for con- 
tempt, made* the* order nisi.- R. Steiner 
(18.52), 18 L. r. (). S. 207, L. C. 

450. To deliver inventory.] -An exe>r., being 
called upon by a citation infir alio to biing in an 
inve*iitory, app<*are*d A coinph(*d witJi tlie citation 
in part only but did not bring in the in\^e*ntory : — 
Held : he had not comiihcd with the* assignation, 
A the et. th(*refo!(‘ was in a position to ])Tonoune*e 
lum m contempt A to dirc'ct the* contempt lo be 
Hignified. — Edwards v. Mart\n (1850), 2 Rob. 
Eccl. 285 ; 103 E. R. 1320. 

A n not ah on : — Mentd. Crobby Noton (1807), 36 L .T P &M. 

55. 

451. Married woman.] — \n attachment 

will be granted against a mariu*d woman for non- 
compliance* with a citation, calling upon her lo 
file an inventory in the registry ol an estate of 
which she* is administratrix. — 13 \ki:r r. Baker 
( 1800), 2 Sw. A Tr. .380 ; 29 L. .1. P. M. A 138; 
21 ,1. P. 1.50 ; 101 E. R. 1043. 

452. To deliver up chattels — Order on married 
woman.] —A rule nt^i for an attachment for dis- 
obedience* to an order of the ct. that she* should 
deliver up a diamond ring or pay its value* was 
granted against a niariied woman, an exe*cution 
against her having proved futile. — Battley v. 
Sears (1870), 3 Char. Pr. Cas. 305. 

453. To deliver up negotiable security — ^Dispute 
as to possession.] — Bruuklehuscii v. Cousins 
(1888), 5 T. L. R. 137, I). O. 

454. To deposit negotiable securities.] — IIar- 
vey V. Morris (No. 2) (1874), 23 W. R. 40. 

455. Writ of summons -Under Stamp Duties 
Management Act, 1891 (c. 38).] — Re Coulson 
(Dboeaset)) (1894), Highmore’s Stamp Laws, 
3rd ed. 18, I). C. 

See, further. Revenue. 


PART V. SECT. 2, SUB-SECT. 8.— K. 

m. To execute doeumcni — Evading 
service of order — Deed deposited with 
attorney.] — Defts. hayiiig evaeled ser- 
vice of on order of the ct. fui the 
exeoutlou of a deed & evaded tender of 
the deed, the ot. ordered the deed to bo 


deposited with their attorney for 
execution. They did not execute it : — 
field : defts. must be attached. — 
SuiiWVAN V. Cabr (1864), i P. E. I. 
242.— CAN. 

n. Composition notes.] — An 

arransrin? debtor undertook to execute 


composition notes for the amount of 
his liabilities, but he refused to slprn 
the notes when tendered to him for 
signature * tlie ct. ordered that he 
should sign the notes ; he doollnod so 
to do —ntld : an attachment should 
issue agsinst him for contempt. — 
Be H. (1877), 11 I. R. Eq. 106.— IR, 
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Seci, 2. — Disohediencp io orders ofher than for the pay- 
ment of money or io other jyrocess : Sub-sect. 3, 
K^; sijih-sect. 4. Sects. 3 <&: 4.] 

456. Order of Court of Chancery — To discon- 
tinue proceedings in another court.] — If defi. 
wlio is ordj^red by this ct. to discontinue a pro- 
ceeding which ho has commenced against t.h(‘ jdtf. 
in some other ct. of justice, either in this country 
or abroiwl, thinks fit to disobey that order, & to 
prosecute sucli proceeding, this ct. does not pre- 
tend to any interference with the other ct. ; it 
act<s upon deft, by punishment for Ids contemi>t 
in Ids disobedience to the order of the ct. ; & if 
he continut^ contumacious, ultimately obtain a 
judgment in the other ct., i1 will pi'otect pltf. here 
ag^nst the conseciuences of that judgment ; & 
this authority is ordinarily found fully adequate 
to the purjmses of justice (liEACH, V.-C.). — 
Busiiby V. Munday (1821), 5 Madd. 297 ; 50 
E. R. 908. 

Annotations : — Mentd. Bunbiiry r. Buubiiry (1^39), 8 L. J. Cli. 

297 ; t^urron Iron Co. v. Maclaren (1835), 6 H. Ij. Cas. 416 ; 

Veniilior v. Loyd (1859), 1 l)e (1. F. & J. 193 ; Hyman 

V. Holm (1883). 24 Ch. I). 531 ; lie Connolly, Wood v. 

Connolly, [19111 1 Cb. 731 ; (luaranty TniHt Co. of New 

York V. Hannay, [1915] 2 K. B. 536 : Cohen v. llothlleld. 

[19193 1 K. B. 410. 

467. Restraining proceedings in manor 

court.] — An attaciiment was awarded against deft, 
for proceeding in th<' c<.. of the manor of 13. con- 
trary to ihe ord(‘r ^)f the Ct. of Ch. — B illing v. 
Patk (1579), Ch. Cas. in Ch. 132 ; 21 E. R. 80. 

Counsel moving for Judgment at common law — 
After notice of injunction against proceedings at 
law.J —See Bahiustehs, Vol. 111., p. 3i9, No. 398. 

458. Order of registrar — Under Companies 
(Winding up) Act, 1890 (c. 63), s. 7.J -Be Colxtm- 
HivN (told Mines (1891), 42 W. H. 024; 10 

T. I., B. 178 ; 38 Sol. Jo. 478 ; 1 Mans. 349 ; 8 B. 
411. 

469. Monition of Court of Admiralty.] — Im- 
prisonmerd- of nuis(<‘r cVr part owner will be ordered 
for disol)(*dicnce to a monition. — T he Tbiune 
( 1834), 3 Hag. Adm. 114 

460. Decree for restitution of conjugal rights — 
Effect of Matrimonial Causes Act, 1884 (c. 68), 
s. 2 .J — Weldon v. Weldon (1885), 54 L. .1. P. (iO ; 
52 L. T. 233 ; 49 J. P. 517 ; 33 W. B. 427, C. A. 

See, further, IIuhband Ac Wife. 

Order for taxation of solicitor’s bill of costs — & 
stay of proceedings till report made.] — See Solici- 
tors. 


Sub-sect. 4. — Erroneous or Irregular Orders. 

461. General rule.] — Contempts for acting 
against an order of ct. discharged, the order being 
erroneous. — Stone v. Burn (1722), 2 Eq. Cas. 
Abr. 222, pi. 5 ; 5 Vin. Abr. 452, pi. 14 ; 22 E. B. 
189. 

462. .] — Persons violating an order arc 

entitled to tlie benefit of tJie fact that the order 
ought not to have been made. — D hewry v. 
Thacker (1819), 3 Swan. 529 ; 36 E. K. 963, L. C. 
Annotaiions : — Coxud. RuMsell v. East Anglian Ry. (1850), 

3 Mac. &; G. 104. Reid* Grand Junction Canal Co. v. 
Dimes (18.50), 2 H. & Tw. 92. Mentd. Loe v. Park (1836), 
1 Keen, 714; Vincent v. Godson (1860), 3 Do G. &; Sm. 
717. 

463. .] — Injunction to restrain deft. 

(pltf. at law) from taking possession imder a 
verdict obt ained by him in an action of ejectment. 
Previous to the issuing of the injunction, the costs 
had been taxed, & a writ of possession executed. 
Pltf. at law afterwards procured an attaciiment 


for non-payment of the costs : — Held : a breach 
of the injunction, but, as Hie injunction had been 
improperly issued, the ct. would make no ordci* 
as to comndtting the party for the contempt. — 
Partington v. Booth (1817), 3 Mer. 148; 36 
E. B. 57. 1.. C. 

464. .] — It is an est/ahlislied rule that it 

is not open to a party to question any ordei* or 
process of the ct. by disobedience, it is not 
inconsistent with this general rule that 11u‘ ct. in 
administeiing punishment for disobedience' to an 
order will attend to all the facts of the' case. At, 
amongst others, to the circumstances under which 
the order was made. 

It is an established rule of tliis ci. that it is 
not open to any party to question the ordei*s e)f 
tills ct. or to question any process issued under 
Hie autliority of this ct>. by disobeelience. I kneiw 
of no act- of this ct. wliich may not be questioned 
in a preiper form & on a pi’eiper application, but 
I think it is not competent for any one to interfere 
with a receiver, to disobey an injunction or to 
disobey any other order of the ct. on the ground 
that such ord('i*s were improvidenlly made ; th(*y 
must take a proper course to question them, but 
while they exist they must obey them (Lord 
Truro, V.). —Bussell v. East Anoijan By. Ho. 
(1850), 3 Mac. & 0. 104 ; 6 By. Ac (Jan. Cas. 501 ; 
20 L. J. (^h. 257; 16 L. T. O. 8. 317; 14 Jur. 
10.33; 12 E. R. 201, L. C. 

Annotations: — Consd. Jarmain v. (Jhattertoii (1882), 20 
Ch. D. 493. Refd. He Mead, Kjc p. Cochrane (1875), 
L. K. 20 Eq. 282. Mentd* Frii)p r. Chard Ry. (1853), 
11 Haro, 241 ; Pottw r. Warwick, oto.. Canal Navisratiou 
Co. (1853), Kay, 142 ; Aidoh v. Birkonlicad Docks Trust oos 
(1855), 20 Boav. 332; Do Wliiton v. Brecon Corjm. 
(No. 2) (1860), 28 Boav. 200; Bowon r. Brecon Ry., 
Kxp. Howell (1867), L. K. 3 Eq. 541 ; Gardner v. L. C. bi D. 
Ily. (No. 1), Drawbridjfc r. L. C. & D. Ry., Gardner v. 
L. C. & D. Hy. (No. 2), Imperial Mercantile Credit Assocu. 
0 . L. C. & 1). Ry. (1867), 2 Ch. App. 201 ; lie Ma> how, 
Kx p. Till (1873), L. R. 16 Eq. 97 ; Edwards v. Edwards 
(1875), 1 Ch. D. 454 ; lie Burry Port & Gwondreatli 
Valley Ry. (1885), 54 L. J. Ch. 710 ; lie Hull, Banish y & 
West Riding Junction Ry. (1888). 40 (Jh. D. 110 ; lie 
Dry Docks Corpn. of London (1888), 58 L. J. (’h. 33. 

465. Order must be obeyed —Until discharged.] 

— (1) Attachment will lie even tliougli the original 
order be not served but only a copy At thougli the 
order be granted by mistake. 

(2) Wliatever the mistake may bo, the subject- 
must obey below A: dispute here, for a contempt 
is not to be justified (Lord Nottingham, C.). — 
Woodward n. IdNcoLN (Earl) (1674), 3 Swan. 
()26 ; .36 E. B. 1000, L. C. 

466. T-J— It is cle.ar that a j)aTt-y 

who is served with an order may bt' guilty of 
contempt for disobedience in a cas(* in which the 
order ought not to have been made. He is not 
to determine for himself but ought to come to 
the ct. for rc'lief if advised that the order is invalid 
(Lord Langdale, M.B.). — Eenninos v. Humphery 
( 1841), 4 Beav. 1 ; 10 L. J. Ch. 251 ; 5 Jur. 455 ; 
49 E. B. 237. 

Annotation : — Mentd. Anglo Daniibian Co. v. Rogornon 
(1867), L. R. 4 Eq. 3. 

467. .] — An order of course alleged 

to have been irregularly obtained, camiot be 
treated as a nullity. It operates, until, by a 
proper application, it is discharged. — B lake v. 
Blake (1844), 7 Beav. 514 ; 49 E. ii. 1165 ; sub- 
seqmnt proceedings, 4 L. T. O. 8. 231. 

468. .] — An order of the ct. of wliich 

the party affected by it has notice, though not 
foimaUy served upon him, is not to be disregarded 
or treated by him os a nullity, however certain it 
may be 4-hat the order is erroneous & would upon 
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a proper application for tliai purpose be discharged. 
— Chuck v, Oremeii (1846), 2 Ph. 113 ; 1 Coop. 
te^np. Colt. 338 ; 16 L. .1. Ch. 92 ; 8 L. T. O. S. 
309 ; 41 E. R. 884, L. 0. 

Annotation : Whittington v, Edwards (1858), 3 

l)e G. 6c J. 243. 

409 , .] — When a master makes an 

irregular order, it is binding on all parties to the 
suit who have notice of it, & any proceedings taken 
in contempt of the order will be discharged with 
costs, till the irregular order htis been set aside. — 
Hughes r. Williams (1847), 6 Hare, 71 ; 16 

E. . 1 . Ch. 200 ; 9 L. T. O. S. 50 ; 11 Jur. 237 ; 
67 E. R. 1087, L. 0. 

470. Warrant improperly directed— To keeper of 
gaol.J — Th(‘ keeper of the gaol of N. was indicted 
for i*ef using to receive certain peisions, committed 
by a rnagisirate for the county of M., in wilful 6c 
contemptuous disobedience of his warrant. The 
Avarrant was directed, not to “ The keept'r of N.,’* 
as was usual, but to “ Tlie keepc^r of the common 
gaol in iVi for the county of M.’* & in the margin 
was writtcm “for trial at ( 1 erkenwel!.“ It 
ap])eared tliat this was the form in which warrants 
were made* out for tin* new prison at Clerkenwell : - 
Held : although, in point of Jaw, N. was tin* com- 
mon gaol for M., yet the not receiving prisoners 
with a warrant in suc’h a form, was not a wilful 
6c cont(*rnptuous disobedience within the words 
of the indictment. — R. r. Cope (1835), 7 i\ & P. 
720, N. P. ; subiiCqiHJit proecedinga, 6 Ad. 6l El. 
22 (). 

Service of order.] See l*ait VI., 8 ect. 5, sub- 
sect. 3, post. 

Alteration of subpoena — Whether binding on 
witness.] See Evidence. 

Variation between copy of subpoena served & 
original. I — Ste Evidence. 


Sect. il. DISOBEDIENCE TO AWARD OF 
ARBITRATORS. 

Eniorcement of award by attachment .] — See 
AKBiTf?ATTON, Vol. 11., pp. 5715-583, Nos. 2065- 
2150. 


Sect. I.— BREACH OF UNDERTAKING. 

By solicitors.] — See Solicitors. 

471. What amounts to an undertaking — To pay 
money -Obtaining stay of proceedings on payment 
of agreed sum.]- -If deft, in a penal action obtain 
a rule to stay proceedings on paying a sum agreed 
upon between him 6c pltf., it is an undertaking by 
him to pay that sum, for the non-payment of 
it, tli(' ct. will grant an attachment. — Kino v, 
f^LiFTON (1793), 5 Term Rep. 257 ; 101 E. R. 145. 
Annotation : — Refd. Pugh v. Korr (1839), 5 M. & W. 164. 

472. Order for delivery of deeds 

“ upon payment.’*] — A judge’s order was obtained 
for referring an attorney’s bill for taxation, which 
directed that “ u})on payment,” the attorney 
should deliver up all deeds. The order was made 
a rule of ct., but not the usual submission by the 
client in the judge’s book : — Held : the words, 
“ upon payment,” in the judge’s order, did not 
raise an implied undertaking on the part of the 
client to pay, therefore an attachment could not 
be issued for non-payment. — Pric^e v. Philcox 
(1839), 1 Wm. Woll. H. 558. 

473. IVhat amounts to breach — Application to 
Parliament for relief — Involving contravention of 
undertaking to court.] — Defts. having given an 
undertaking that the ct. should have the same 


power over the works, wliich were to be the subject 
of a trial at law, after Ihe result of the trial as it 
tlicm had ; & the ct., on that ground, permitting 
the works to proceed, the Eord (’hancellor declared 
it was a very grave olTencc to tln^ ct . to attempt to 
procure a clause to be introduced into an Act of 
Parliament taking away that power. — A.-tl. v, 
Manchester A: Leeds 11 y. (V). (1830), I Ry. 6c, 
Pan. Oas. 436 ; 3 ,lur. 370, L, P. 

An7wiation8 .—Refd. Lancaster 6c CiuIihIo r. N. W. 

(1856). 2 K. & J. 29.3 ; Steele i\ North Mot. lU. (1867), 

2 Ch. App. 237 ; Hr L. C. 6c D. Kv. Arrangeiuont Act, 

Kx V- Hartridge 6c Allendor (1870), 5 C’h. App. 071. Mentd. 

A.-G. V. BirminghHni 6c Oxford Jnuotion Rv., G. W. Ry. 

& Birmingham, WoUerhampton & Dudley Rj. (1851), 

16 Jur. 113. 

474. Necessity for notice of 

application to court.] — When an application has 
been made to Parliament, 6c> that lias been kept 
back from tlie ct., we have had a strong judicial 
intimation of opinion, that although the i‘t. cannot 
commit ])arties for contempt, because' they have 
submitted by injunction or undertaking not to 
do any act, then ajiplied to J Parliament to obtain 
Xiower, & contravene' the unde'rtaking entc'red into, 
ye't it was a most improper proceeding. The're- 
fore, I tliink it right tliat it should ap])ew that 
notice was given to tlu' e*t . tliat tliere was a pending 
application at the time' when the injunction was 
submitted to, in oide'j* to keep cl(*ar of any charge 
of suedi an impropriety in not communicating it 
(Sir W. P. Wood, V.-P.).— A.-G. r. Roylk (1864), 
3 Ne'w Rt‘p. 414 ; 10 L. T. 290 ; 10 Jur. N. S. 309. 

475 . . ^ Of undertaking not to communicate 
with ward of court.] -Suott r, IPadwuk (1887), 
3 T. L. R. 675. 

476. .] -Se’O'rr c. Padwick (1888), 

1 T. L. JL 569. 

477. Of undertaking not to molest.] — 

Linton p. Mackenzie (1893), Times, Oct. 31, D. P. 

478. Oi undertaking not to act on applica- 

tion for shares.] — WAseiN v. lte)YAi. British 
Bank (1903), 47 Sol. Jo. 718. 

479. Excuses for breach — Undertaking not per- 

sonal- By solicitor,]— The cl. will not attach a 
j)any for not appearing to a bill For an injunction 
according to the uneh'rtakiiig of his solr., who 
accepted the - -Pemberton r. Gilby 

(1821), 9 Price, 116 ; 147 E. R. 19. 

480. & unknown to party.] -Turner 

p. Naval, Military, tV Pivil Servk^e Po-opera- 
TiVE Society of South Africa, Ltd., 6c I'itt 
Lewis & Boyd (1907), Times, Jan. 21. 

481. .] — Lensiiam p. Hay, He 

Humphrey (1920), 55 L. Jo. 52 ; 149 L. T. Jo. 86. 

482. Undertaking given by mistake.] — 

(1) The ct, has a discretion cus to enforcing, by 
attachment, an underiaking given by any party. 

(2) Where, on motion for a mandatory injunc- 
tion, an order was made by consent pui*suant to 
the terms of a previous agreement by wliich deft . 
gave an undertaking to remove certain obstruc- 
tions, & it appeared that deft, had by mistake 
consented to a more cxteiLsive undertaking than 
he intended to do: — Held: the ct. would not 
enforce that paii of the undertaking which had 
been given by mistake. — Mullins v, Howell 
(1879), 11 Ph. T>. 763 ; 18 L. .1. Ph. 679. 

Anmtaiions : — As to (1) Refd. Aliwworth r. Wilding, [1896] 

1 Ch. 673. Oenerallu* Mentd. Neale v, Gordon Lennox, 

[1902] 1 K. B. 838. 

Service of orders.] — See Pait VI., Sect. 5, sub-sect. 
3, B. (c), post. 

483. Punishment for breach — Undertaking to 
pay money — Order for sale under R. S. C., Ord. 57, 
r. 12 — Debtors Act, 1869 (c. 62), ss. 4, 5.] — ^An 
order was made in interpleader proceedings that 
the sheriff should sell the goods seized, under 
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iSecL 4 . — Breach of undcriakbig. Part VI. Sects* 

1 <fc2 .] 

R. 8. C., Ord. 57, r. 12, & pay the claimant, the 
execution creditor undcHaking to make good any 
deficiency on sale. ^J'h(ire was a deficiency, &: the 
master ordered that the execuliou creditor should ! 
pay the amount to the claimant. D( ‘fault- being 
made in paymemt, an order was made commit ting , 
the execution creditor for contempt of ct-. Th<‘re 
was no proof that he had means to pay : — Held : 
the case was one of default in payment of a simi 
of money, within the meaning of sect. 4 of the 
above Act, & an order of commitment could not 
be made. — JI ucklkv i\ (^uawfc ) ia), [1S93] I Q. B. 
105 ; (52 L. J. Q. B. 87 ; (57 L. T. (581 ; 57 J. P. 
89 ; 41 W. R. 239 ; t) T. L. B. 85 ; 37 Sol. Jo. (57 ; 

5 R. 125, i). C. 

484. Where no time fixed for com- 

pliance.] — (1) Ordinarily, where an undertaking is . 
given, not fixing any tim(‘, for payment of money * 
into ct. or to a joint account at a bank, an order 
fixing a time is required before tlie undertaking 
can be eii forced. But tliere may be cases of 
contempt for non-payment so gross as to justify 
conmiit-tal without sucli an order. 

(2) It is not necessary witliin the terms of 


Ord. 62, r. 4, to sei ve copies of the exhil)it/S to the 
atlidavit on which a motion to attach is founded 
with the notice of motion & affidavit ; but a 
party moving to attach who does not serve copies 
of any exldbits reasonably necessary to enable 
resp. thorouglily to undei*stand the grounds 
upon wliich the application is being made, runs 
till* risk of having the motion dismissed on the 
ground that the evidenc'e lias not been properly 
brought to the notice of resp. — Cautbr v, 
Roberts, [1903] 2 Ch. 312; 72 L. 3. Ch. (555 ; 
89 B. T. 239 ; 51 W. R. 520 ; 47 Sol. Jo. 515. 

Annotation: — As to (1) Difltd. itc Launder, Launder v. 
lUchardB (11)08), 08 L. T. 554. 

As to disobedience to orders for payment of 
money, sre Sect. 1 , a/ifr. 

485. Undertaking given by corporation — 

Sequestration — R. S. C., Ord. 42, r. 31.J — A.-G. v. 

Wheatley Go., Ltd. (1903), 18 Sol. Jo. 11(5. 

486. .] — MiLiuuiN V. 

Newton Gollieby, Ltd. (1908), 52 Sol. Jo. 317. 
Aniwtation : — Mentd. R. v. Wigaud, Jtc Wigaud (Jl)13), 2U 

T. L. It. 509. 

Enforcement of judgments & orders against 

corporations.] — Sre Corporations, Vol. Xlll., 
pp. 12(5 et seq. 


Part VI— Attachment and Committal. 


se(t. ].— in general. 

.Jurisdiction of court to punish, sec Part III., 
ante, 

487. Conditions precedent to issue of process.] 

-■-For the imrposc* of proceeding in attachment 
certain conditions, uiuiiu'stionably founded on the 
requirements of natural justice, where* it Is sought 
to interfere with the liberty of any person, have to 
be complied with. The fimt of these cjonditions is 
tliat the order for disobedience t o which it is sought 
to attach anybody must, be* shown to liave3 be‘en 
brought to tJie knowledge* of that person. The 
next condition whieh has to be fultilleel is, 1 think, 
this, that if any individual is going to be treated 
as i*e‘sponsibl(» for disobedience t.o the* oj'(le*r, the 
fact that he is going te) i)ej so treated must bo 
brought home to him, & the pre)per method of 
bringing homo to that- individual tJie fact that it 
is proj)ose(l to proceed against him is to name him 
either in the notice of motion, if that be the appro- 
priate form of proceeding, or in the rule if 

that be the preq^er form. The third condition is 
that to which I have allud(*d, that the evidence 
of disobedience to tlu* command must be sunicient 
to establish that disobedience (Warrington, L.J.). 
— R. r. Poplar Bohough Gouncil (No. 2). [1922] 
1 K. B. 95 ; 91 L. J. K. B. 171 ; 12(5 L. T. 138 ; 
85 J. P. 259 ; 38 T. L. R. 5 ; 19 L. G. H. 731 , C. A. 

488. Must not be performed irregularly.] 

— Rogers v. Twisdei^, No. C>68, post, 

489. Nature of writ of attachment.] — An 
attachment is in the nature of an execution. — 
Feild V. Walford (1717), Cooke, Pr. Cas. 14 ; 
1 Gom. 261 ; 125 E. R. 928. 

490. .] — Lewis v. Mobland, No. 975, 

post, 

491. Whether attachment will issue — Remedy 
by action.] — Motion agaiiLst several persons for 
executing an outlawry on a Sunday. The rule 
was to show cause why deft, should not be dis- 
charged, in why an attachment should not be 
issued against them : — Held : the rule for the 
discliargc of deft, would be made absolute, & 


that pai*t of the rule for an attachm(*nt would be 
discharged, because Sunday Observance Act, 
1077 (c. 7), s. 6 , gave a remedy by action. — 
Osborn v. C'autkb (1733), Gooke, Pj*. Gas. 90; 
Barnes, 319 ; 125 E. B. 97(5. 

492. Remedies by indictment & criminal 

information.] — E.r p. Wjlton, No. 701, post, 

493 . For enforcing order as to alimony & 

costs — After dismissal of suit.] — (1) Where lluro 
was a balance due from petitioner, tlui husband, 
for alimony costs, 4 k thej*e had be(‘n an arrang(*- 
ment between the parties that- the balance should 
be paid by montlily instalments of £ 20 , that an 
attachm(‘nt should bo gi’anted against liim to 
remain in tlu* rt*gistry until ho made default in 
payment of one of the instalments, the ct. dis- 
missed the petition, & decreed an attachment on 
tlu* t(‘rms arranged. 

( 2 ) The ct. has power to enforce an attac3ijn(*nt 
after the sidt lias been dismissed. — ^Bkemner v. 
Bremnkr a Brett (1861), 3 8 w. A Tr. 378 ; 33 
L. J. P. M. A A. 202 ; 10 L. T. 99 ; 12 W. R. 441 ; 
164 E. R. 1321. 

Anmdations : — Cvncrallth Mentd. Bancroft v. Bancroft & 
Rujnney (1864), 3 8w. & Tr. 597 ; Baker r. Baker & Grigg 
(1867), 36 L. .1. V. & M. 1 19 ; Yowell v. Yowcll, Serrash U 
Burlcigli (1875), 24 W. H. 59 ; Waudby v. Waudby, 
11902] F. 85 ; Qiiartormaiiio v. (^uatormalno & Olculstor 
(1911), 105 L. T. 80. 

494. Committal asked for by notice of 

motion.] — Application wtis made under R. S. G., 
Ord. 42, rr. 5 A 20 , for a writ of attachment against 
deft, in contempt who did not appear. This 
notice of motion wtis for an order to commit. It 
was contended that under R. 8 . 0., Ord. 42, rr. 5 
A 20, the ct. miglit order a writ of attachment on 
the not ice of motion : — Held : on the principle 
that the greater includes the less, the writ should 
issue. — Pjpeu v. Piper (1876), 3 Char. Pr. Gas. 8(56. 
Amwtafion : — Consd. Buist v. Bridge (1880), 43 L. T. 432. 

495. Committal will not be granted ex parte— 
Where order for attachment obtained.] — (1) Pltf. 
who has served notice of motion for leave to issue 
a writ of attachment against deft, in contempt, A 
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obtained an order accordingly, cannot aft-c wards 
tnove ex p. for an order of conmiiltal to issue 
instead of the writ of attachment which he has 
obtained. 

(2) A person committed by the ct. is unable to 
be bail(‘d out, whereas under a w^rit of attachment 
tlie vsherill may accept bail (.Tkshel., M.R.). — 
BuiST V, Bkidoe (1880), 43 L. T. 432 ; 29 W. 11. 
J17. 

496. Committal & attachment may be claimed 
— By same motion.] — Though the distinction 
between attachment committal has been for 
most purposes abolished, yet it will be maintained 
in some cases. 

Pltf. had moved for leave to issue a writ of 
attacliment against deft, for liis contempt corn- 
mil ted in breach of an undertaking given in an 
action not to carry on a certain business i—lleld : 
he would be allowed to amend his notice of motion 
by asking for committal as well as attachment. 

linden* the old practice, as well as under the 
pr(‘si*nt practice, in order to obtain an order for 
committal notice of motion must be served on 
lesp., but under the old practice it was not neces- 
sary to serve notice of motion for attacliment. 
Attachment issued at th(' instance of the party 
aggri(*v(*d & at Ids own risk. But since .Tud. 
Acts th(' old ijractice has been altered, owing 
pi'obably to the abolition of im])risonm€‘nt for 
debt A: to abus(\s ai’ising from it. The rule now 
is that notice of motion must be served on the 
party sought to be atta(died. In this respect, 
theiefore, attachment/ A: committal stand on the 
same footing, for neither can b(* obtaim^d without 
notice of motion. Th(* fonner distinction between 
committal Ac. attacliment was tliis ; committal 
was the proper remedy for doing a jirohibited act, 
Ac attacliment was the pj'ojxT remedy for neglect- 
itig to do some act ordei*<*d to be done. Attach- 
mf‘nt goes to the sherilt k committal to the ofIic(*r 
i)f the ct/., A: in cases of attachment bidl is sometimes 
admitted. I have made th(\s(* observations to 
show that for some purj)os(*s there is still a dis- 
tinction betw'een attachment A: committal, though 
in substance it. is gen(‘rally immaterial whether 
the motion be for attachnumt or ctimmittal 
(CiHiTTY, J.).— Fallow v. Yuiing (1887), 50 

L. J. Ch. 090 ; 50 J.. T. 147. 

Distinction between attachment k commit.tal, 
ficc Sect. 2, post. 

Notice of motion, see Sect. 5, sub-sect. 0, post. 


Sect. 2.~DISTINCTI0N BETWEEN ATTACH- 
MENT AND COMMITTAL. 

497. Former distinction — Effect of rules under 
Judicature Acts.]— (1) Where a writ oi attach- 
ment has issu<*d against a party to an action for 
contemi)!/ of et. in non-comjdiance with an. ordc»r 
for the delivery over of deeds k documents, the 
oHicer charged with the execution of the writ may 
break open the outer door of the house, the house 
being barred, in order to execute it. 

(2) The rules under Jud. Acts introduced an 
important alteration in regard to attaclunents. 
Formerly an attachment issued as ordinary civil 
process as of course on the application of a party, 
as appears from the case of Abud v. Riches [No. 932, 
posi]^ but now, under B. H. C., Ord. 44, r. 2, an 


attachment issues only after an order of the ct. 
made on notice to the pei*son sought to bo attached. 
By r. 1 of the same Ord. a writ of attachment has 
the same effect/ as a writ of attachment out of tlie 
Ch. Div. has heretofore had ; but the Ords. are 
silent as to the manner of executing the writ, 
whereas II. 8. C\, Ord, 43, r. 1, says that writs of 
fi» fa. k elcgit shall be executed in tlie same manner 
as heretofore. By R. 8. C., Ord. 42, rr. 7 Ac 24, 
attachment Ac committal are apparently placed 
on the same footing, & in the case of Sprunt v. Rugh 
[7 Ch. Div. 507] on a motion against a receiver, 
in wliich I myself was counsel, Jessel, M.R. stated 
his opinion, though it does not apiiear in the 
report, that the distinction between committal 
for contiuupt k attachment for contempt was 
practically abohslied ; the difference between them 
seems mainly to be in the more summary proci‘ss 
of the former Ac in the degree' of inconvenience k 
expense atk'nding it. The distinction bi'twt'en an 
order for committal Ac an attachment/ for contem])t 
was formerly considered to b(‘, iliat conunit.lal 
was the j)ro^)t'r remedy for doing an act pro- 
liibited by injunction or the* like, wliert'as altach- 
ment was the r(*m(*dy for neglect ing to do some 
act ordered to be done. Committal for contempt 
never took place exc(»pt by ordi'i* of tlie ct. lnt('r- 
ference with a ward of ct., interfering with the* due 
administration of justice, as by intimidating 
wit/n('ss('s, or ill-treating a process server, Ac 
breaclies of an injunction, wei*(‘ k still are all 
alike treated as in the nature of offences jiunisli- 
able by committal (CniTTY, .1.). — IIauvey v . 
lUiiVKY (1881), 20 Ch. D. Oil ; 51 L. T. 508 ; 48 
J. r. 108 ; 33 W. R. 70. 

Anmilaiions : — ta (1) Befd. lie Evttiib, Evans i\ Not/on, 
(181)31 1 ( ’ll. 25‘J. As to (2) Re!d. Selouh i\ (’roydou H. S. A. 
(1885), 53 L. 'r. 200 ; H. i\ Jjaiiibotli Couiitv Courl JiuUco 
A: JoiiaB (1887), 30 W. U. 475 ; Maiider r. Falckc, I181HJ 
3 (’h. 488 ; Soldou i\ Wilde, IIDIO] 2 K. B. 0 ; Taylur, 
IMinhioii V. PliuHtoii (1011), 81 L. J. Ch. 34. 

498. .] — Caua)W V. Young, No. 490, 

ante. 

499. .] — D) Tlie proper mctliod of 

enforcing an undeitaking given in ct., whctlu*r 
aftirmat/ive or nc'gative, is committfil. A: not 
attachment. (2) Notice of motion for committal 
must be personally served, but/ service oi t he order 
containing the undertaking is not necessary. 
According to the old law, an ordi*r of the ct. for 
the committal of deft, was tlie proper rtiinedy for 
the breach of an order to abstain from doing a 
certain thing. On the other liand, the non- 
compliance wit-li an order to do a certain tiling 
was punished by attachment, which was issued at 
the instance of thci party aggrieved Ac at his own 
risk. Tills, whicli w^as the old law, has been 
materially altered by R. 8. 0., Ord. 12, r. 7, which 
provides in effect that a jiulgment, whether its 
form be negat/ive or affirmative, may be enforced 
either by attachment or by comiriittal, Ac by 
R. 8. 0., Ord. 44, r. 2, whicli providtjs that no 
writ of attachment shall bo issued witliout leave 
to be ai)i)lied for on notice. On piinciple, however, 
I think that , exci'pt in a case falling within R. 8. C., 
Ord. 42, r. 7, alt/achment can only issue for breach 
of an order of the ct/. commanding reaps, to do a 
certain act, Ac that in the numerous cases where 
there is a contempt, not arising from non-com- 
phance witli sucli an order of the ct., the only 
remedy is by committal (CIozenh-TTaudy, J.). — 

5 B. C. K. 115.— CAN. 

q. .J— Au application for the 

issue of a writ of attachment is tochni- 
cally different from an application for 
a committal order.— Cooke v. Cooke, 


PART VI. SECT. 2. 

o. General rule .} — Whore the con- 
tempt is in its nature criminal, com- 
initt^ should be moved for & not 
attachment— «?x p. Smith (1901), 1 


I S. ri. N. S. W. 55.— AUS. 

p. .J — Committal & not attach- 

ment is the appropriate remedy for 
I breach of a prohibitory injunction. 
— Gotjjen Gate Mining Co. v. 
Guanite Creek Mining Co. (1890), 


[1919] 1 1. li. 227.- 
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Sect. 2,~~~Disimction between attachment and com- 
mittal. Sects, 3, 4 5 : SvJb-seel, A, <&: B. (a).] 

I), r. A. A Co., 11900] 1 Oh. 484 ; 09 J.. J. Oh. 382 ; 
82 L. T. 47 ; 48 W. K. 429. 

Annotations: — Ah to (1) Befd. Carter r. J^oberlh, [1903] 
2 Ch. ,H12 ; tie Laimder, Launder v. RicbardH (190S), 98 
L. T. 554. Ah to (2 ) Re!d. He Launder, Launder i\ Richards 
(1908), 98 L. T. 554. 

500. As to enforcing orders for payment of 

money — Debtors Act, 1869 (c. 62), s. 4.J — Be 

Ward's Estate, Wallis v. Ward, [1871] W. N. 
103. 

501. As to compelling party to obey order made 
in cause .] — Be Evans, Evans v. Noton, No. 21, 
ante, 

502. As to bail.] — Buist v, BiaoiiE, No. 495, 
a)ii€. See, also, No. 49 (l ante, 

503. As to officer enforcing.] — Callow v. 
Young, No. 490, tfu/d. 

504. .] — K. V, Lambeth County Court 

.lUDOE A Jonas, No. 890, 2>o.s/. 

505. As to necessity for service of notice of 
motion.]- -Callow r, Vouncl No. 496, ante, 

506. As to enforcement of undertakings.] — I). 
V, A. ^ Co., No. 409, ante. 

As to necessity for service of aflidavit with 
notice of motioii, see S(*ct. 5, sub-sect. 7, E. (a), 
post. 


Sect. 3. WHO MAY BE ATTACHED OR 
COMMITTED. 

Privih'ge from arrest for contempt, sec Sect. 8, 
post, 

507. Infant.] — Pltf. being an infant was com- 
mitted to pnson for not obeying a di*cr(»e. — Oliver 

r King v, Challinor (1569), Toth. 108 ; 21 E. K. 
138. 

See, further. Infants k Children. 

508. Married woman.]— ^ A ./cbic covert is liable 
to be aiT<*sted f(»r not putting in a separate answer 
pursuant to an order obtained at her own request.— 
PowEL V, JhtENTTCE (1741), Jtklg. temp, 11. 258; 
27 E. R. 822, L. i), 

509 . Joint order upon husband & wife — 

Husband leaving jurisdiction — Necessity for separate 
order against wife.) — Aft<T a .loint. answer by hus- 
band & wife, & amendm(‘nt of the bill, the husband 
going abroad, the wife, being tJu* material party, 
cannot be brought into contc^mpt without a pre- 
vious order upon her to answer separately. — 
Carleton V, McEnzie (1805), 10 Ves. (1st ed.) 
442 ; sub nom, Taro^ton v. Dyer, 10 Ves. (2nded.) 
442 ; 32 E. H. 916, L. C. 

Annotation Distd. Hardy v. Sharpe (1839), 8 L. J. Ex. 
Eq. C(). 

510. Separate answer by wife.] — An 

attaclimcnt having issued against husband & wife 
jointly tJie wife can only move under special 
circumstances to answer separately, when in 
contempt for not aiLswering jointly. — Hardy v, 
Sharpe (1839), 3 Y, A C. Ex. 377 ; 8 L. J. Ex. Eq. 
66 ; 100 E. K. 748. 

511. Disobedience to order of court — In 

suit instituted by next friend.] — An attachment 
was ordered to he issued against a married woman 
for disobeying an order in a suit which she had 


instituted by her next friend. — OrrwAY v, WiNG, 
Wing v, Ottway (1811), 12 Sim. 90 ; 10 L. J, Ch. 
208 ; 59 E. R. 1065. 

Annotation : — ^Reld. Rc Turnbull, Turnbull v, Nicholas, 

11900] 1 Ch. 180. 

512. .] — Baker v, Baker, No. 451, 

ante, 

513. .] — Battley V, Sears, No. 452, 

ante, 

514. Obtaining order to answer separately 

from husband — Suit affecting separate estate.] — 

An order was made against a married woman for 
an attaclunent for want* of an answer in a suit 
affecting her separate estate, she having obtained 
an order to answer separately from her husband. — 
Taylor v, Taylor (1849), 12 Beav. 271 ; 19 

L, J, Ch. 304 ; 60 E. H. 1065. 

Annotation Folld. Bull v. Withoy (1803). 32 L. J. (^h. 633. 

515. 1 .] — A married woman had upon 

her own application obtained an order to answer 
separately from her liusband, A made default in 
answering Held : an attachment woidd b(5 
issued against her. Bull v, Withey (1863), 32 
L. J. Ch. 633 ; 8 L. T. 495 ; 9 Jur. N. S. 595. 

516. — ^ — ,J — An attachment for want) of 

answer will issue against a married woman who, 
having appeared separately, A obtained an order 
to answer separately, nevertheless allows tJie time 
for answering to expirc‘. — Thi(;kne.sse v, Acton 
(1851), 21 Ij, J. Ch. 215 ; 15 Jur. 1052. 

517 . ,j — order for an attachment 

may be made ex p, against a married woman who 
has obtained an order to answer separately A has 
made default, in putting in her answer. — Home v, 
Pa'IRICK (No. 1) (1862), 30 Beav. 405 ; 31 L. J. Ch. 
424 ; 8 Jur. N. S. 351 ; 10 W. B. 238 ; 51 E. K. 
946. 

AntwlatUms Bull i\ Withey (1863), 32 L. J. Ch. 

033. Consd. Hope c. (Carnegie (2) (1869), L. H. 7 Eq. 203. 

Sec, farther, Husband A Wife. 

518. One of several partners.] — In 1847 Joseph 
R. A Hons obtained an injunction to restrain N. A 
W. R. from using tlie t.rade mark “ J. R, A Hons.'’ 
Soon af Upwards W. R. entered into partnei'ship 
with his father John R. A with a brother, A the 
three used the trade mark “ J. R. A Hons ” with 
a colourable addition. Upon pltfs. moving to 
commit W. R. : — Held : pltfs. might move to 
commit him without bringing Ids partners before 
the ct.— Rodgers v. Nowill (1853), 3 Ho CL M. A 
Q. 614 ; 22 L. J. Ch. 404 ; 20 L. T. O. S. 319 ; 
17 Jur. 171; 1 W. R. 205, 216 ; 43 E. R. 241 , L.J J. 

Annotation : — Mentd. Churtoii Douglas (1859). 28 L. J. Ch. 

841. 

519. Not administratrix — When no assets — 
No personal liability.]— Williams v, Davies, hi 
the Goods of Williams, No. 651, post, 

520. Not members of local board — Breach of 
undertaking by board — Sequestration against board.] 

Sutton v, Barnet Local Board, [1877] W. N. 
167. 

See, further. Corporations, Vol. XIII., pp. 420, 
427 ; Local Government. 

521. Not secretary of friendly society — Sued 
on behalf of society.] — Application was made that 
deft, against whom judgment for £28 8s,, due to 
pltf. as sick pay, had been obtained, should be 
committed on a judgment summons : — Held : tho 
judgment could not be enforced against the 


501 i. As to compelling party to obey 
order made in cause .] — The mode of 
enforcing obedionoo to an order Ip by 
attachment. —iife O’Reillys (1828), 2 
Uog. 20.— IR. 


injunction .] — Where an injunction in 
granted against one person & his I 
servants, & that person’s interest passoh 
to another, the liability of attachment 
for brooch of the injunction does not 
pass to that other until he is made a 
party to the bill, & a now injunction is 
issued against liim. — ^A.-G. u. Rogers 
(1870), 1 V. R. 132.— AUS. 


8. .] — Persons not named in an 

injunction are not liable to be com- 
miUod for bn‘ac5h of It, unless, with 
knowledge of the injunction, they 
ijiterfere & commit the act cigoined, 
in which case they are liable for 
contempt of ot. — Deoosmos v. Vic- 
toria & Esquimalt Telephone Co., 
Ltd. (1894), 3 B. C. R. 347.— CAN. 
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r. Wheiher persons not named 
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secretary personally. — Bibby v. Imperial IwODGb 
OF Druids (Secretary) (1802), Diprose & Gam- 
mon, 177. 

See, further. Friendly Societies. 

622. Not limited company.] — Be Hooley, 
Ex p. Hooley, No. 211, ante, 

523 . Fine appropriate punishment.] — 

Although upon a rule calling upon a limited co. to 
shovT cause why a writ of attachment should not 
issue against it for contempt of ct., the ct. cannot 
make an order of attachment, it can where it is 
satisfied that a contempt has been committed, 
inflici the api^ropriate punishment, namely, order 
the CO. to pay a fine. — li. v, Hammond (J. G.) & 
Oo.,Ltd., r]9Ul2K. B. 806; 83 D. J. K. B. 1221 ; 
111 L. T. 200 ; 30 T. D. K. 491 ; 68 Sol. Jo. 613, 
D. C. 

Sec, further. Companies. 

524. Unqualified person acting as solicitor — 
Order to deliver up deeds.] — The ct. has jims- 
diction to order an unqualified person to deliver 
up money At documents, which he has obtained 
by pretending to be a solr., At should he disobey 
can attach him . — Be Hulm k T.p:wls, [1892] 2 
Q. B. 201 ; 01 L. J. Q. B. 602 ; 00 L. T. 683 ; 
8 T. L. K. .6.33, D. (i 

Annotation : — Consd. Uf Hurst & Middleton, Middloton x\ 

The Co., (19121 2 Ch. 520. 


Sect. 4. RIGHT OF PARTY TO BE HEARD. 

Position of party in conieiniit, sec Part VII., 
fast. 

525. In own defence.] — Tlie judge of a county 
ct. made an order on d<»ft;. to pay a debt adjudged 
against him by instalments, or tbat lie be com- 
mitted to prison. Deft, made default, Ac there* 
iqx)!! a warrant was issued for liis commitment : — 
Held : d(*ft. had a right to be heard in his defence 
b(‘fore committal, Ac an order for liis imprisonment, 
on default of payment/, (‘mbodied in an order to 
pay by instalments, wiis bad. 

A party sliall not be committed wit/hout an 
opportunity of first being heard in his own defence 
(.Iekvih, (M.). — ^Abdey V, Dale (1850), Cox, 
M. At II. 410 ; 10 h. T. O. S. 805. 

526. .J - “A contempt of ct. being a criminal 

offence, no pi'rson can be punished for such unless 
tht* specific offence charged against liim be dis- 
tinctly stated, Ac an opportunity given him of 
answering.-- P ollard (1808), L. B. 2 P. 

100 ; 6 Moo. P. O. Vu N. S. Ill ; 10 K. K. 4.67, P. O. 
Aanotaiuma : — Reid, v'lianff Haner Kiu v. Piffprott, Re Lai 

Hiiic: Firm, 1 1999J A. 0. 312. Mentd. Cox v. Hakes (1890), 

15 App. Cas. 500. 


Sect. 6.— EVIDENCE AND PROCEDURE. 

Sub-sect. 1 . — Contents op Order or Judgment. 
A. In General, 

527. Must be definite.] — ^An order that pltf.’s 
attorney may inspect Ac take a copy of a certain 


agreement made betweem pltf. Ac deft., Ac stated 
to be then in t/hfi custody of deft, is not suffi- 
ciently specific to ground an attachment for 
disobedience. — Soane v, Maddox (1845), 5 

L. T. O. S. 73. 

528. Order definite In part only — To 

deliver cash account & pay amount due.”]— 

On a summons under K. S. C., Ord. 52, r. 25, an 
order was made requiring resp., a solr., within a 
specified time to deliver to appet. a cash account, 
showing all moneys received by liirn for or on 
account of appet., Ac to pay to appet. “ the amount 
due ” from him to appet., without showing that 
it was the amount du(* on the account/, or other- 
wise specifying it. Subsequently, resp. having 
failed to comply with both those r(‘quirem(mts, 
proceedings were taken for liis altaehnient. A: a 
writ of attaclunent was issued against liirn : - 
Held: (1) the order, in so far as regarded tin* 
requirement to pay the amount due, was too vague 
Ac indefinite to be enforced by attachment, A:, as 
to that requirement, the proceedings for attach- 
ment were irregular ; (2) neit/her the order nor the 
proceedings for attachment could be severed so 
as to admit of their being treated as valid in respect 
of the earlier requirement to deliver a cash account, 
Ac consequently the proceedings for attachment 
must be set aside, & the wi’it discliaF‘ged . — Be 
Weatherley (1918), 88 D. J. K. B. 482; 120 

Ij, T. 431 ; 03 Sol. Jo. 100, O. A. 

Indorsement on order or judgment.] — See Sub- 
sect. 4, C,, post, 

B, Statement of Time for Compliance, 

(a) In General, 

SeaB, S. 0., Ord. 41, r. 5. 

529. Sufficiency of statement—” Forthwith.”] 
— ^An order of the ct/. for the delivering up of a 
deed “ fort/hwith ” is a sufficient expression of 
time within the meaning of Ckms. Ord. 23, r. 10. — 
Thomas v, Nokes (1808), L. R. 0 Fq. 521 ; 10 
W. R. 995. 

Annotations: — Consd. Thomas v. Nokos (1891), 68 J. P. 

672 ; Halford v. Hardy (1899), 81 L. T. 721. Refd. 

Carter v. Hoberts, [19()3] 2 Ch. 312. 

530. .] — (1) On the trial of this 

action on July 0, 1899, an order was taken by 
consent that all further proceedings should be 
stayed, deft, by Ids counsel undertaking “ forth- 
with ” to execute a certain draft indenture. Pltf. 
having on Aug. 29, 1899, requested deJt. to execute 
t.his indenture in accordance with the terms of his 
undertaking, Ac deft, having neglected to do so, 
pltf. now moved that a writ of attachment might 
be issued against deft, for the breach of Ids under- 
taking. It appeared that no proper copy of the 
judgment had been served upon deft., as the copy 
served was not indorsed with the memorandum 
required by R» G., Ord. 41 , r. .6 Held : 
there ought/ to be service in accordance 
with R. H. 0., Ord. 41, r. 5, or a four- 
day order, & an order therefore would be m&do 
that defts. should on or before Dec. 5, or 


PART VI. SECT. 4. 

625 i. In own defence .] — Nooneshoiild 
bo punished for contempt of ct. unless 
an opportunity of answering the spcciflo 
chance against him is afforded before 
sentence is passed. — R. v. Evans 
(191.5), 8 W. W. R. 444 ; 21 B. O. R. 
322.— CAN. 

625 ii. .] — Where a person 

has been arrested, although guilty 
of oontempt, the ct. must not pro- 
ceed at once to punish him but must 
^ve him an opportunity of sho^ * 
fng the ct. the circumstances in which , 
the act was done. — S mith v, Mollo\ i 

J. — ^VOL. XVI. 


(1905), 31 I. L. T. 221.— IR. 

626 iii. Stranger — Ex parte pro- 

cecding.y—Re Brady (1828), 1 Mol. 
254.— IR. 

I PART VI. SECT. 6, SUB-SECT. 1.— A. 

627 i. Must be definite — Order for 
examination — Not stating questions to 
he anaicfrcd.)— Where an order is 
made requiring deft, to answer certain 
questions, the order must indicate 
clearly what questions deft, is directed 
to answer. — W att v. Knox (1914), 27 
W. L. K. 234.— CAN. 

527 ii. Not stating who wom 


to take examination.] — Andrrhon v. 
Peters (1920), 1 W. W. R. 679.— CAN. 

PART VI. SECT. 6. SUB-SECT. 1.— 
B. (a). 

629 i. Sufficiency of statement — 
“ Forfhxmth .** \ — A direction to do an 
act “ forthwith " is HufUclent. — W al- 
lace V. Acre, Ijivtnqhton v. Acre 
(1869), 2 Ch. Ch. 392.— CAN. 

629 ii. .] — Loasby v. Eoan 

(1894), 40 N. S. R. 74.— CAN. 

629 iii. .] — An order to 

perform an act ** forthwith means 
within a reasonablo time. — ^M ackinnon 
V. PAlJtfKR (1844), 7 I. Eq. R. 203. — IR. 
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Sect, 6 . — ExMence and procedxire: Sub-aecL 1, B. 
(g) <£? {h) i* d: i i. ; sub -sects* 2 <6? 3 , A,\ 

subsequently witliin four days of the service of the 
order, ox<'Cute the dec^d tendered to them by pltf. 

I have consulted my fellow judges, & we are all 
of opinion that the undertaking ought to have 
been served, or, at any rate, notice ought to have 
been given, that tlie order was to be complied with 
within a certain time. Tliis applies to a positive 
undertaking only. A negative undertaking might 
undoubtedly be enforced without any service at 
all. If a man were to undertake by his counsel, 
for instance, not to erect a wall above a certain 
height, I should have no hesitation, as a matter of 
practice, in sending liim to prison should he fail 
to abide by las word. A positive undertaking is 
a dillerent tiling (Kekkwich, I.). 

(2) Having regard to Thomas v. Nolces [No, 629, 
anfe], I tiiink tliat, notwithstanding what was 
said in Gilbert v. Eiidean [9 Ch. Div. 2.69], it must 
be held that, the use of the word “ forthwith ” 
dispenses with the necessity for fixing a time 
(Kekewich, J.). — Ualfoud v. Haudy (1899), 
81 L. T. 721 ; 11 Sol. Jo. 90. 

Annotolinna : — As to (1) Consd. I>. r. A. & (’o., [19001 1 Oh. 

481. Expld. Hr Lamidrr, Laurnier v. PJohanls (1908), 

98 L. T. 651. Reid. Carter v. UobertH, [1903] 2 Ch. 312. 

As to (2) Distd. Hr Launder, Launder r. Richards (1908), 

98 L. T. 564 . Reid. Carter v, Roberts, [1903] 2 Oh. 312. 

531. In what orders.] — General Ord. 12 of Aug. 
20. 181 J , amended by the General Ords. of Apr. IJ , 
1812, which requires th(‘ time to be stated for doing 
any act ordered or decreed, does not ai)ply to any 
ordf^rs or decrees hut those made in a suit, not- 
withstanding th(‘ words “ every order or deert^e ” 
tlierein used . — Jte Blake k Young (18 id), 7 
L. T, O. 8. 108 ; 10 Jur. 108. 

(h) Omission to State* 
i. In General* 

532. Allowance of reasonable time.] — Wliere 
an order does not limit a cei*tain time wit.hin which 
.something is to be done a reasonable time within 
all the circumst ances must be taken to be allowed, 
& a committal for contempt will not bo made wlierc 
only such reasonable time has expired . — Re 
Patrick, Bills v* Tatiiam (1888), 32 Sol. .Jo. 798. 

533. Appointment subsequently made by regis- 
trar — Appearing in indorsement — Order in Probate 
Division.] —The provision of K. S. C., Ord. 41, r. 5, 
that every order requiring any person to do an 
act thereby ord f Ted, shall state tiie time witliin 
which the act is to be done, is not sufficiently com- 
plied with if no time is stated in tlie order, but an 
appointment is subsequently made by the registrar 
& appears in an endorsement made on the order. 

Ail order made by the Divorce Div. for tlie 
attendance of a husband before one of the regis- 
trars for tile purpose of being examined as to his 
means contained the defect above referred to : — 
Held : a writ of attachment against him for 
contempt of ct. in failing to attend the appoint- 
ment before the registrar was wrongly issued. — 
Townend V* Townend (190.6), 93 L. T. 680 ; 22 
T, L. R. 50 ; 50 Sol. Jo* 42, O. A. ; snJbseqxient 
proceedings, 22 T. L. R. 128, 0. A. 

Annotations : — Expld. Re Tuck, Muroh v. Loosomore (1906), 

75 L. J. Ch. 497. Mentd. Re li* (1906), 75 L. J. Ch. 421. 

ii. Fixing Time by Four-Day Orders, etc* 

See R. S. C., Ord. 41, r. 6. 

534. General rule.] — (1) The fact that a person 
is actually in ct. when an order is made against 
liim to do some act, or the fact that he is otherwise 
aware of the order, is no reason for dispensing 
with personal service as required by R. S. O., 
Ord, 41, r. 5, for the purpose of founding a motion 


for attachment or sequestration in a case where 
the person is not evading such service. 

(2) In drawing up an order directing a person 
to do an act within a limited time the registrar 
may insert as a matter of course, & without any 
special instructions, the words “ or subsequently 
within four days after service of the order.'' 

It must not for a moment be understood that any 
doubt is cast by us upon the result of disobeying 
an order not to do a thing of which notice can he 
proved to have reached deft. But there is a wide 
distinction between such an injunction k an 02 ‘der 
commanding deft, to do someiliing within a 
deflnite time. R. S. 0., Ord. 41, r. 5, deals only 
with an order of the latter class, &, for the pro- 
tection of the liberty of the subject, re<juires the 
indorsement of a memorandum warning deft, tliat. 
the consequence of not complying with the order 
may be the issue of an attachment. Tlicre is 
no such requirement where the order is prohibitive 
only (OozENS-IlARDY, L.J.). — 7te Tuck, Murch x\ 
Loosemore, [1906] 1 (7]i. 692 ; 75 J/. J. Gh. 

497 ; 94 L. T. 597 ; 22 T. L li* 425, O* A. 

Annotations : — As to (J ) Refd. Re Launder, Lanrulor v. 

Richards (1908). 98 L. T. 551 ; Hr Suarez, Suarez v. 

Suarez, [1918] ] Ch. 176. Generally, Mentd. Haydon v. 

Haydon, [1911] 2 K. B. 191. 

535. Jurisdiction of court to grant — No time 
fixed in prohibitory order of Court of Appeal — 
Mandatory injunction in negative form.] — Man- 
sell V* Jones, [1905] W. N. 168, (J. A. 

536. In respect of what orders or judgments 
time fixed — Not judgments at common law to 
recover money.] — (1) An ordinary judgment for 
the recovery of a debt is not an order to pay 
money into ct. or do any other act in a limited 
time within th(‘ moaning of R. S. V., Ord. 43, r. 6, 
nor a judgment for the recoviTy of any property 
other than land or money witliin R. S. O., Ord. 42, 
r. 6, & therefore cannot be enforced by a writ of 
sequestration. 

(2) In a proceeding founded upon contempt it 
is contraiy to principle to found an order ux)on 
future possible contempt. — H ulbert k (^rowe 
V* Cathcakt, [1891] 1 Q. B. 244 ; 63 L. J. O* B. 
121 ; 70 L. T. 558, D. O. 

Annotations : — As to (i) Consd. He Oddy, Major v. Harness, 

[1906] 1 Ch. 93. Gexierally, Mentd. Hood-Barrs r. Cathoart 

(1894), 71 L. T. 11. 

537. .J — ^ judgmtnil. that pltf. do 

recover from deft, a sum of money cannot be 
sui)plemented by an order fixing a time for the 
payment of the money by deft. 

Pltf. in an action against a trustee for misapplica- 
tion of trust funds obtained judgment against 
him for recovery by pltf. from deft, of a sum of 
money representing the loss to the trust estate 
instead of judgment in the usual form for payment 
of the monev to pltf. by deft. ; — Held : the 
judgment could not be supplemented by a four- 
day order so as to found a right to issue a writ 
of attachment against deft, in default of payment 
within the stipulated time. — Re Oddy, Major v. 
Harness, [1906] 1 Ch. 93 ; 75 L. J. Ch. 141 ; 94 
L. T. 146 ; 54 W. R. 291 ; 50 Sol. Jo. 155, C. A. 

588. Where necessary — Breach of undertaking 
forthwith to execute indenture.] — Halford v. 
Hardy, No. 630, ante* 

539 , No time fixed — In undertaking.] — 

Carter v* Roberts, No. 484, ante* 

540 , Ijj order.] — Re Wilde, [1910] 

W. N. 128, C. A. 

Annotation .‘—Reid. Re Weathorley (1918), 88 L. J. K. B. 482. 

541 , Order extending time — Expiry of 

time before order drawn up.] — Before a client who 
lias obt^ned an order against his solr. for delivery 
of his bill of costs within a fixed time, which time 
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is afterwards extended by order, can obtain leave 
to issue a writ of attachinont for non-compliance 
with the orders, both orders must be drawn up 
&> served, or if the extended time given by the 
second order has expired before that order has been 
drawn up, a four-day order must bo obtained 
served before moving for attachment. — Ne 
SExVL, lie Seal At Kdgelow, [1903] 1 Ch. 87 ; 72 
L. J. Ch. 58 ; 87 L. T. 731. 

642. When court will grant — ^To compel pay- 
ment of costs — Personal service of petition.] — The 
ct. will not ^ant the four-day order for the purpose 
of compelling the payment of costs, without 
personal service of the petition on the party sought 
to be brought into contempt. — Be Barlow, Ex p. 
Boxjsftrli) (1832), 1 B. J. Bey. 46, Ct. of K. 

Service of order or judgment.] — See Hub-sect. 3, 
posi. 

543, Not when defendant not in default — 

Order fixing time for performance granted.] — 

Where a decree directing an act to be done, has 
been drawn up without fixing a time within which 
the act is 1o be done, the decree is not rendered 
ineffectual by the operation of Ords. 11 & 12, of 
Aug. 1811, but the ct. will, upon motion for that 
purpose, fix a time for the performance of the 
act. The four-day order ought not to be made 
where, as in this case, deft, was not in default ; 
but the ct. might then order deft-, fo perform the 
decree in a given time, & his failure to comply 
with tliat order would be a default, on wliich pltf. 
miglit afterwards act (Wigram, V.-O.). —Needham 

Needham (1842), 1 Hare, 033; 6 Jur. 1081 ; 
m E. R. 1183 ; affd- (1813), 12 lu .1. Ch. 378, L. O. 
AvmtatioJi Refd. To\vncud r. TowJicud (1905), 93 L. T. 

U80. 

644. Former practice.] — Roby v. Soholes 
(1853), 20 L. T. O. H. 231 ; 1 W. R. 118. 


Hub-sect, 2. — Entry of Order or Judgment. 

Sec, now, R. 8. C., Ord. 55, r. 71, Ord. 62, r. 2. 

646. Effect of delay.] — A detainer was lodged 
on an atl achment for costs wliich liad been ordered 
to bo paid, at the Q. B. prison, against B., then a 
prisoner in respect of other matters. The order 
to pay had been carried to the proper office, & 
signed stamped with the seal of the office, but 
by some mistake was not entered. B. moved to 
discharge the order, & pending the motion the 
entry was made ; — Held : the order, attachment & 
entry should all bo discharged. — Tolson v, 
Jervis (1815), 8 Beav. 361 ; 11 L. J. Ch. 373 ; 5 
J.. T. O. H. 301 ; 50 E. R. 113. 

546. Order made in chambers.] — Attachment 
for contempt of ct. will not be granted for dis- 
obedience to an order made in chambers unless 
the order be duly entered in accordance with 
Cons. Ord. 35, r. 32. — Baliard v, Tomlinson 
(1883), 52 L. J. Oh. 656 ; 48 L. T. 515 ; 31 W. R. 


Sub -SECT. 3. — Service of Order or Judgment. 
A, When Personal Service necessary, 

647. General rule.] — No process of contempt is 
to issue against deft, for disobedience to an order, 


unless he is served with a writ of execution of the 
order under the seal of the ct. — Moyseu y. Peacock 
(1667), 3 Rep. Ch. 22 ; 21 E. R. 717. 

548. .] — A rule of the Ct. of K. B. is not 

complete, nor can a party be brought into contempt 
for not obeying it, until it has been served upon 
him. — R. V, Lancashire JJ. (1828), 8 B. C. 
693 ; 2 Man. & Ry. K. B. 519 ; 1 Man. & Ry. M. C. 
458 ; 6 L. J. O. H. M. C. 119 ; 108 E. R. 1162. 
Annotations : — Consd. K. v. Bamet Sanitary Authority 

(1876). 1 Q. B. I). 658. Mentd. R. V. Derbyshire JJ. 

(1846), 7 Q. B. 193. 

549. .] — The ct. will not grant an attach- 
ment without personal service, in any case where 
the party applying has another remedy . — Be 
Lowe Johnson (1833), 4 B. & Ad. 412 ; 110 
E. R. 610. 

Annotation : — Retd. Coetou v. Blackburn (1872), 27 L. T. 117 

650. .] — Before a party can be said to be 

in contempt for disobeying a rule of ct. it is 
essential that such rule should be obtained & bo 
duly served. — Bath Corpn. r. Pinch (1837), 
4 Hcott, 299 ; 1 Jur. 104. 

551 . .] — ( 1 ) As a general rule an attach- 

ment for disobeying an order of the ct. mil not bo 
granted unless the order has been personally 
served, or it is shown that pei’sonal service is 
evad('d. 

(2) An order tliat deft, as administratrix of the 
effects of the deceased do jiay pltf.’s costs of a 
suit, is tantamount to an order that such costs 
should bo paid out of the estate, & does not render 
pltf. personally liable. Where, therefore, such an 
order was made, & th(*re were no assets, the ct. 
refused an attachment for non-payment of pltf.’s 
costs.— Williams v. Davies, In the Goods of 
Williams (1864), 3 8w. & Tr. 437 ; 4 New Rep. 
301 ; 33 L. J. P. M. & A. 127 ; 10 L. T. 583 ; 28 
J. P. mi ; 161 E. R. 1311. 

552. Effect of waiver of service.] — A writ 

of habeas corpns can be properly served only by 
delivering the original writ itself to the person 
served. If the original writ is not so served it is 
impossible for the person served by appearing to 
the writ & waiving its pi‘oper service to obey the 
writ, & consequently he cannot disobey it & so 
commit contempt of ct. — R. v, Rowe (1894), 71 
L. T. 678 ; 11 T. L. R. 29 ; 16 R. 119, D. 0. 

553. .] — Re Tuck, Murch J^oosemore, 

No. 534, ante, 

554. Order to pay money.] — An order of the 
ct. that deft, should pay a certain sum of money, 
being shown to deft, at the time of making a 
personal demand of it, a copy of such order not 
having been personally served on deft, himself, 
although a copy had been previously served on 
the attorney is not sufficient to entitle pltf. to an 
attachment. 

The service of a copy of the r^ile is indispensable 
(per Our.). — Brodenik v. Teed (1816), 1 Price, 
401 ; 145 E. R, 1443. 

555 . ,] — Motion for an attachment against 

an attorney for not paying money pursuant to 
the master’s allocatur & that service of the rule 
by fixing it up in the office might be deemed good 
service, upon an affidavit that the party kept out 
of the way to avoid personal service : — Held : 
personal service could not be dispensed with. — 
Be (1822), 1 Dow. & Ry. K. B. 629. 


PART VI. SECT. 6, SUB-SECT. 8.— A. 

547 1. General rule , ) — Before an 
attachment can issue for non-perform- 
anoe of a decree or order of the ot., 
personal servioe of such decree or order 
must be effected. — Whistlee v, AYl- 
WAM), Re Fttton (1843), Drury temo. 
Sug. 1. — IR. 


547 ii. .] — ^Maokinnov o. 1'ai.meu 

(1844), 7 I. Eq. 11. 203.— IR. 

a. Order directing questions to be 
answered .] — Whore an order is made 
requiring deft, to answer certain ques- 
tions. the order must be served por- 



b. Older to attend for ejcamination.] 
— A motion to commit deft, for his 
non-attendance for examination pur- 
suant to a special order, was refused 
where the order had not been previously 
served. — ^M cAvilla v, MoAviila 
(1876). 6 P. R. 311 -CAN. 


E 2 
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Sect 6. — Evidence and procedure: Sub-sect, 3, A» 

d: B, (rt), i. d ii.] 

556 , Into court.] — Be Steele, Ciuken v. 

King (1879), 23 Sol. Jo. 90(3. 

657, Order to pay costs.] — A ])oi‘sonal demand 
is absolutely necessary before moving for an 
attachment for non-payment of costs. — Stunnell 
V. Toweh (3834), 1 Cr. M. & 11. 88 ; 2 Dowl. 073 ; 
4 Tyr. 802 ; 3 T.. J. Kx. 353 ; 149 E. II. 1000. 
Annotation : — Folld. Albiu v. Toomer (1835), 1 Har. & W. 215. 


Service of subpoena.] — See Evidence. 

Service of arbitrator’s award.] — See AnniTRA- 
TiON, Vol. II., p. 579, Nos. 2099-2100. 

Necessity to specify service & production of 
orders — In affidavit in support of notice of motion.] 
— See Sub-sect. 7, E. (b), post. 


B, When Personal Service dispensed with, 
(a) Knowledge of Bespondeni, 


558. .] — The service of an allocatur for the 

payment of costas must be personal before an 
attachment will be granted. — D icas v, Warne 
( 1835), 1 Hodg. 91 ; 1 Scott, 537. 

669. .] — An attachment against an 

attorney for non-payment of costs in pursuance 
of the master’s allocatur will not be granted unless 
there has been an absolute personal service. — 
Axbtn V, Toomer (1835), ] Har. & W. 215. 

660. .] — Where an order has been made 

for payment of costs the ct. mil not grant/ an 
attachment tor non-payment of them without an 
affidavit of pemonal s(*rvice of the original order 
on t he i)arty to be attached.- Thomas v, Crowttier 
( 1801), 2 Sw. & Tr. 501 ; 10 W. K. 801 ; 104 E. R. 
1091. 

Annoiatumf, :~Cotad, Williaiiift v. Davies (1864), 33 L. J. 
P. M. &; A. 127. Refd. Morns r. Freeman (1878), 3 P. D. 65. 

561. Order to deliver bill of costs.] — A motion 
was made for the attachment of a solr. for non- 
compliance with an order of the et. upon him to 
delivtn* a bill of costs within a fortnight. It 
appeared that, the order had not been personally 
served upon him, but had been loft with las clerk 
at his office. The solr. had written giving reasons 
for Ids delay promising the bill of costs during 
the then ensuing week : — Held : personal service 
of the order was necessary & the necessity for such 
personal service had not been waived by the letter, 
& therefore the motion for attachment must be 
dismissed.— AV Cunningham (1880), 55 E. T. 700. 

662. With order extending time for 

compliance.] — Be Skat., Be Seal & Edgelow. 
No. 641, ante, 

SeCy further, Solicitors. 

663. Prohibitory order.] — Although upon an 
order restraining a party from doing a certain ac*t 
a writ of injunction does not issue, & need not be 
produced upon motion to commit for a breach of 
the order, personal service of the order must be 
shown to liave been eilected. — G ooch v , Marshall 
(1860), 8 W. R. 410. 

Compare, Sub-sect. 3, B. (a), ii., post. 

See, further. Injunction. 

Sec. further. Corporations, Vol. XIII., n. 427 
No. 1606. ^ 

664. Order against corporation — Personal ser- 
vice upon director — Where director sought to be 
attached.] — Obedience to an order made against a 
corpn. will not be enforced, under R. S. C., Ord. 42, 
r. 31, by the attachment of a director of the corpn! 
unless the order has been served personally upon 
the direct/or. — McKeown v. Joint Stock In- 
stitute, I/TD., [1899] 1 Ch. 671 ; 68 L. J. Ch. 
390 ; 80 L. T. 641 ; 6 Mans. 338. 

Annotation : — Consd. R. v. Poplar B. C., Ex p, L. C. C.. 
Ex JO. Metropolitan Asylums Board (1U21), 38 T. L. R. 6, 


i. Jn General, 

Evading sej’vice with knowledge of order, .see 
Sub-sect. 3, B. Qt), post, 

566. Order made by consent.] — Deft.'a goods 
which had been taken in execution, were, by rule 
of ct. made on hearing counsel on both sides, 
ordered to be restored. Deft, afterwards, upon 
affidavit that tlie goods were not restored pur- 
suant to the nile, moved for an attachment of 
contenapt, wldch was granted absolutely without 
affidavit of service of the foimer rule, wliich being 
made }>y consent, jdtf. must take notice of, A 
comply mth at lus peril. — Townsend v. Baker 
( 1730), Barnes, 31 ; 91 E. R. 791. 

Ainiotation : — ^Refd. Chauiit v. Smart (1796), 1 Boh. & 1*. 477. 

566. Presence of party In court — When order 
made.] — Where a ])ei'von attends a cause to whicli 
he is a deft, the wholt‘ time of the hearing, had 
notice of the deciec by being present when it was 
pronounced in ct., if he does any art that is a 
contravention to the decree lie is guilty of a con- 
tempt, A punishable for it not witlistan ding tlie 
decretal order is not drawn up (Lord Hard- 
wiCKE, (\). — Skip v, LIarwood (1747), 3 Atk. 
564 ; 26 E. R. 1125, L. C, 

Annotations: — Refd. Pcuffrcc v, Jouuh (1787), 2 liro. C. C. 
141. Mentd. JobuBon v, EvaiiH (184 1), 7 Man. & G. 240 : 
Aspinall v, L. & N. W. Ky. (1853), 11 Hare. 325 ; Kkins 
V. Brown (1854), 1 Ecr. 6c Ad. 400 ; AitohiHon v. Leo 
(1866), 3 Drew. 637. 

567 , .] — practice of personal 

service, as a foundation for procc^ss of contempt, 
dispensed with, where the party must liavo had 
notice, having been present in ct. when order 
made, as upon a sliort order for execution of a 
decree. — R ider v, Kidder (1800), 12 Ves. 202 : 
33 E. R. 77, T.. O. 

Amwtaiions : — ^Mentd. Goorgro v. Howard & Bank of England 
(1819), 7 Price, C46 ; Dummer v. Pitcher (1833), Coop. 
temp. Brough, 257 ; 8ims v, Thomas (1840), 12 Ad. & El 
636 ; Freeman v. Tatham (1846), 5 Hare, 329 ; Barrack 
V, McCulloch (1856), 3 K. & J, 110 ; Nicholson v. MuUjgan 
(1869), 17 W. R. 659 ; Ayerst v. .Tenkine (1873), L. R. 
16 Eq. 275 ; Phillips v. Probyn (1899), 68 L. .f. CJh. 401 : 
Jie Policy No. 6402 of Scott iBh Equilaole Life Ahmcc. Soc., 
119023 I Ch. 282. 

668. Fact stated in order.] — On a 

motion by pltf. for attachment, or committal of 
deft, for disobedience to an order, the order must, 
under R. S. C., Ord. 52, r. 4, be brought in its 
exact form to the attention of deft,, contemporane- 
ously \vith, though it need not necessarily be 
attached to, the notice of motion on the usual 
affidavit of service, unless the ct. is satisfied that 
the order has been brought t/O his knowledge in 
some other way, as where deft, liimself appeared 
in ct. & personally consented to or opposed the 
order & the fact is stated on the face of the order 
itself ; & the rule applies even where the order 
has been made by the consent of deft.’s counsel, 


0 . Prohihiiory orders — Distln- 
guiahed from mandatory orders.} — 
Only orders req^ulrJng a person not. to 
do a thing need be served personally, 
there being a distinction between 
them & those requiring a person to do 
an act. — F raser v. Kirkpatrick 
(1906). 4 W. L, R. 1.— CAN. 
d. .] — ^Morris r. Morris (1825), 


I 1 Hog. 238.— IR. 

PART VI. SECT. 6, SUB-SECT. 3.— 
[ B. (a) i. 

I Txr?®® of party in court — 

, fy^en ord^r made — Fact stated in order,} 
TrThe ot. will not attach a person for 
' disobedience to an order of the ot. 


requiring him to do a given act witliln 
a given time, unless i ho order is served 
upon him. The fact that the person 
sought to bo attached for disobedience 
was present In ct. when the order was 
made, which fact was recited in the 
order, is not suffleieut to dispense with 
servtoe. — Century Insurance Co., 
Ltd. V. Larkin, [1910] 1 I. R. 91. — IR. 
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there being no difference in this respect between a 
consent order & an adverse order. — Hall & Co. v. 
TIIIGM3, 2 Ch. 219 ; 60 L. J. Oh. 661 ; 76 

L. T. 807 ; 46 W. R. 703 ; 41 Sol. Jo. 673. 

509 , ,] — lie Tuck, Muiich v. Loose- 

more, No. 634, ante, 

On making of prohibitive order.] — See Siib- 

feoci. 3, B. (a), ii., vost , ^ 

670. Circumstances denoting knowledge.] “ 
Cinder certain circumstances, where there is 
reason to believe that the copy rule, & allocaiur^ 
have come to the knowledge of deft., an attorney, 
a rule 7 iisi for an attachment will be granted, 
although st rict personal service lias not betm 
effected. — R. i’. DiGNAM (1836), 4 Dowl. 369. 

571. .] — Money had been wrongfully de- 

tained by an attorney from his client, & a rule 
requiring him to pay that money over had been 
made ahsohiti^ against him, it being clearly shown 
that he was aware of what the rule required him 
to do : —Held : a rule would be granted for an 
attachment absolute in the fii*st instance, he not 
having conqilied with the rule . — Fx p. Bukqin 
( 1841), 1 Dowl. N. S. 292. 

672. Substituted service previously directed 

—Defendant appearing by counsel.] — Wityte- 
Mrlville V. WliYTE-MELVlLT.E (1888), 4 T. L. R. 
491. 

673. Admission of receipt of copy — & notice 
of call.] Whor(» there had not be(‘n personal ser- 
vice of tlio rult* of ct. 6c master’s allocatur ^ but 
coT)ies had been left, 6c notice had been given of a 
call that would be made, the ct. made a rule for 
an atta(’hnient against an «attoj’ney absolute, 
wliere on showing cause against the rule nwi, he 
did not deny having received the papers & notice. — 
BerrroMLEY v. Belciiamber (1835), 1 liar. 6c W. 
362. 

ii. Prohibitory Orders, 

574. General rule — Notice sufficient without 
service.)— Deft, was committed for brc'ach of an 
injunction fdt(*r notice of its having been obtained, 
although the order for the injunction had not 
been served. Vansandau i\ Rose (1820), 2 
Jac. 6c W. 264 ; 37 K. R. 628, L. V, 

Annotation : Consd. United Tolophono Co. v. Dale (1884), 

25 Ch. D. 778. 

575. .] — A party who has notice of 

an order of the ct., Ls bound by it from the time the 
order is pronounced, 6c if the order be for an in- 
junction, 6c the party after notice b(* guilty of a 
breach of it, he may bo committed for the con- 
tempt without the production of the writ of 
injunction, eVi altliough the writ has not actually 
issued.— M ‘N eil r. (Iarkatt (1811), Or. 6c Ph. 98 ; 
10 L. J. Ch. 297; 5 Jur. 836; 41 E. R. 427, 

Annotation Reid. Cohbettr. Lndlam (1855), 11 Excli. 446. 

576. .] — IIeywooi) v. Wait, No. 

86, aide, 

577. .) — In order to justify the com- 

mittal of deft, for breach of an injunction it is not 
i^cessary that the order granting the injunction 
should have been served upon 1dm if it is proved 
that he had notice of the order aliunde 6c knew 
that pltf. intended to enforce it. This rule is not 
limited to cases in which a breach is committed 
before there has been time for pltf. to get the 
order drawn up 6c entered. — U nited TEiiEPHONE 


Co. V. Dale (1884), 25 Ch. D. 778 ; 53 L. J. Ch. 
296 ; 50 L. T. 85 ; 32 W. R. 428. 

Annotations .— Mentd. D. v. A.. [1900] 1 Ch. 484 ; Duulop 
Pneumatic Tyro Co. v. Moseley, [1904] 1 Ch. 612 ; lie 
Launder, Launder i?. Hlchards (1908). 08 L. T. 554. 

578. .] — Pedley V, Cooper (1892), 

36 8ol. Jo. 769. 

579. Order not drawn up.] — If 

there is an injunction granted against deft, restrain- 
ing him from doing certain acts, 6c he is aware of 
it, he certainly cannot think that he can with 
impunity break: that injunction because* time has 
not elapsed for an order to be propei'ly drawn up 
6c served upon him. He is not, so to speak, 
between the date of the ord(T, 6c the date on wldch 
the order can be drawn up 6c served upon him, to 
set at defiance the order of the ct. There can ho 
no doubt as to the jurisdiction of the ct. to commit 
a man who knowingly bi‘oaks an injunction which 
has been granted, to Ids knowledge, restraining 
him from doing an act, if h(‘ wilfully breaks it 
before an order is drawn up 6c stu'ved upon him 

(ROMER, L.J.). INCANDESPENT GAS IdGHT Co. 

V, Riemer (1900), 17 R. P. C. 378. 

580. What is sufficient notice — Presence in 
court — Of defendant — Or his attorney.] — It is no 
excuse for proceeding at law after an injunction 
is granted, that it was not sealed, for where deft, 
or Ids attorney hav(* been present on an order for 
an injunction, & they have jiroceeded at law 
before it has boon sealed, the ct. has considered it 
as a contempt, 6l committed th(' persons for it. — 
Anon. (1717), 3 Atk. .567 ; 20 E. R. 1127, L. C. 

581. .) — Heywood V, Wait, 

No. 80, ante. 

532 , Of defendant’s counsel without 

instructions — Without notice to solicitor.] — The 

presence of deft.’s counsel in ct. without instruc- 
tions, when an interim injunction is continued 
against 1dm in tin* absence of 6c without notice to 
his solr. does not constitute such notice to deft, 
as will ju'^tify committal for contempt for a 
subsequent breach of the order. — Oahkow v . 
Eerriok, Ditnn V, Fehkior (1868), 37 L. J. Gh. 
5()9 ; 17 L. T. 536. 

683. During motion — Absence when 

order pronounced.] — It is a contempt by persons 
who commit a breach of an injunction if they were 
present in ct. during the motion, though they were 
absent when the order was pronounced. — Hearn 
V, Tennant (1807), U Ves. (2nd ed.) 136; 33 
E. R. 473 ; sub nom, Osborne v , Tennant, 14 
Ves. (1st ed.) 136, L, O. 

Annotations: — Consd. James r. Downes (1812), 18 Vos. 522. 
Reid. Lewrs v. Morgan & Lewis (1818), 5 Price, 518 : 
Durant v. Moore (1830), 9 L. J. (). S. Ch. 12 ; United 
Telephone Co. v. Dale (1884), 25 Ch. D. 778. 

See, also, Nos. 534, 566, ante. 

534 , Notice given in precincts of court — 

By plaintiff’s representative.] — Pedley v . Cooper 
(1892), 36 Sol. Jo. 769, 

686. Notice by information.] — The excep- 

tion to Die rule, requiring personal service of an 
order of injunction, where the party was present, 
when the order was made, extended to notice 
by information. — K impton v. Eve (1813), 2 
Ves. & B. 349 ; 35 E. R. 352, L. C. 

Annotations : — Consd. Re Bishop, Ex p. Langley, Kx p, 
Smith (1879), 13 Ch. D. 110. Reid. Durant v. Moore 
(1830), 9 L. J. O. S. Ch. 12. 

686. Notice by telegram.] — A sheriff’s 

officer & an auctioneer proceeded with the sale of 


670 i. Circumstances denoting know- 
ledge — Presenci in court of counsel <L* 
$ohcUorA--A party may bo attached 
lor disobeying an order made in 
p^enpe of his counsel & solr., althoiigh 
the order has not been served on him.- 


Kanev.Kane (1867),16W.U.99.— m. 

PART VI. SECT. 6, SUB-SECT. 3.— 
B. (a) ii. 

686 1 . What is sufficient notice — 
Notice by telegram,}— A person who 


receives ielegrapliio notice of an In- 
junction & falls to eonforiu ids conduct 
thereto ^ill be attached. — C anadian 
Paouj’io Navioation Co. v, Van- 
couver CORPN. (1S92), 2 B. C. R. 298. 
—CAN. 
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Sect* 6. — Evidence and procedure: Svib^seci. 3, B. 
(a) ii; ( bh (c ) cfc (d ).] 

the property of a trader seized under &fi, fa, after 
they had received notice by a letter from the 
debtor’s solr. tliat he had filed a liqmdation 
petition, Sl had also i*ec*eived notice by telegram 
that the Ct, of Bkpcy. had made an order restrain- 
ing fui*ther proceedings under the writ : — Held : 
the sheriff’s officer & the auctioneer had been guilty 
of contempt of ct. & they must pay the caste of a 
motion to commit them . — Ee Bryant (1870), 
4 Oh. D. 98 ; 35 L. T. 489 ; 25 W. K. 230. 
Annotation : — Consd. Be Bishop, Ex p, Langley Ex p. Smith 

(1879), 13 Ch. D. 110. 

687. .] — (1) Sufficient notice of the 

granting of an injunction may be given by telegram, 
but if it is sought to commit, for contempt a person 
who, after receiving such a notice, disrt^gards it, 
the ct . niTLst decide upon the particular facte 
whether he had in fact notice of the injunction, & 
it is the duty of those who ask for the committal 
to prove this beyond reasonable doubt. (2) A 
person who has violated an injunction will not be 
committed for contempt when he swears that, 
though ho had received notice of it by t.elegram he 
bond fide believed that no injunction had been 
granted, & the circumstances show that such a 
belief was not unreasonable. — Me Bishop, Esc p 
Langley, Ex p. Smith (1879), 13 Ch. D. 110 ; 49 
L. J. Bey. 1 ; 41 L. T. 388 ; 28 W. B. 174, 0. A. 

(b) Besponderd evading Service, 

688. General rule.] — Where a ])orson keeps out 
of the way to avoid being served personally with a 
rule, preparatory to obtaining attacliment against 
him, A it is clearly made out to the satisfaction 
of the ct., the ct. will dispense with personal 
service. — Green v, Prosser (1833), 2 Dowl. 99. 

689. .] — Williams v, Davies, In the Goods 

oj Williams, No. 551, ante, 

590. .] — The rule that re(|uiro.s personal 

ser\dce of an order b(‘fore a writ of attachment can 
be issued for disobedience of it is subject to an 
exc<q)tion where the order has come to the know- 
ledge of the person sought to be attached & ho 
evades service of it. — Kisai4ER v, Tettmar, (1905| 
1 K. B. 39 ; 74 L. .1. K. B. I ; 92 L. T. 30 ; 53 
W. R. 230 ; 21 T. J.. R, 21, 0. A. 

Annotation : — Refd. Re Tuck, Murch r. Loopemoro, [1906J 

1 Ch. 692. 

691. .] — Re Tuck, Murch v, IjOOsemore, 

No. 634, ante, 

692. Efforts to effect service must be 

shown — & reasons for belief of evasion.] — Where 
it is clearly shown that an attorney keeps out of 
the way to avoid being served with a rule, the ct. 
will allow service upon his clerk to be good service. 
The affidavit, however, must specify the endeavours 
to effect a service, & the reasons for believing that 
ho is in town & avoiding service. — IIinton v. 
Dean (1835), 4 Dowl. 362. 

693. Order left at respondent’s house.] — A 
mayor of a corpn. declined to swear in the mayor 
elect after a peremptory mandamus an attach- 
ment was moved for against him, upon affidavit 
that ho kei)t out of the way, so that there should 
not be personal service made upon him, & that 
the writ had been left at his house : — Held : he 
would be ordered to show cause. — B. v, Tooley 
(1099), 12 Mod. Bep. 312 ; 88 E. R. 1343. 

694. .1 — A ride for an attachment against 

an exor. for not accounting pursuant to a rule of 


ct. was made absolute, though that rule had not 
been personedly served, upon an affidavit that 
deft, kept out of the way to avoid being served & 
that a copy had been left at the house with the 
daughter of deft. — Re Barwick (1836), 3 Dowl. 
703 ; 6 Tyr. 431. 

Annotation: — ^Befd. Re Guard (1812), 6 Jur. 916. 

595 , ,] — The Ct. of 0. P. granted an 

attachment for non-payment of costs against an 
attorney without personal service, where the 
party employed to servo the rule was not per- 
mitted to enter the house, but upon retiring, saw 
the attorney run into the house, & then returned 
& left a copy of the rule. — ^Anon. (1830), 5 
L. .7. 0. P. 312. 

696. Respondent absconding — After refusal to 
obey.] — The practice of personal service, as a 
foundation for process of contempt was disi)t‘nbcd 
with where a party declared he would not execute 
an order, & absconded to avoid it. — De Manne- 
viLLE V, De Mannevij,le (1806), 12 Ves. 203; 33 
E. R. 78. 

697. Respondent leaving jurisdiction — With 
knowledge of order.] — An order was made in a 
divorce suit that “ the child, issue of tlie marriage 
between petitioner & resp., bo forthwith delivered 
up to & remain in the custody of petitioner until 
further order of the ct., but that such child be not 
removed out of the jurisdiction of the ct. without 
its sanction.” This order was brought to the 
knowledge of resp., who took the child out of the 
jurisdiction & retained its custody. J^egal service 
was not effected upon him. Upon ex p. application 
by petitioner : — Held : the ct. would order a writ 
of attachment to issue against resp. — Favard v, 
Favard (1890), 75 L. T. 004. 

Annotation: — Apld. Gordon v. Gordon, [1903] P. 141. 

59 g, .] — Whore a pei'son, against 

whom an order had been made in the K. B. Div. 
ordering him to do a particular act, disobeyed the 
order with full knowledge of its having been made 
^ went out of the jurisdiction before it had been 
formally served upon him, the ct. on an application 
for the issue of a writ of sequestration to enforce 
the order, dispenstid with personal scu’vice of the 
order disobeyed, & directed the writ to issue. — 
B. V, Wiganh, [1913] 2 K. B. 419 ; 82 L. J. K. B. 
735 ; 109 L. T. Ill ; 29 T. L. R. .509. 

Annotation: — ^Befd. Re Suarez, Suarez v. Suarez, [1918] 

1 Oh. 176. 

699. .] — On an application for leave 

to issue a writ of sequestration for the enforcement 
of an order for payment into ct., the ct. may dis- 
pense with personal service of an order fixing a 
time for payment into ct., if it is satisfied that the 
defaulter knew of the ordei* & is keeping out of the 
way to escape service. 

Deft, is in contempt & by keeping away prevents 
any attachment of his person. A writ of sequestra- 
tion is a process of execution against the estate 
which is said to have been first issued by Lord 
Keeper Bacon, & was resorted to by reason of the 
infirmity of the process of contempt which is 
merely personal (Hwinfen Eady, L.J.). — Re 
Suarez, Suarez v, Suarez, [1918] 1 Ch. 176 ; 87 
L. J. Ch. 173 ; 118 L. T. 279 ; 34 T. L. R. 127 ; 
62 Sol. Jo. 168, 0. A. 

Annotation : — Mentd. Re Jubilee Cotton Mills, [1922] 1 Ch. 

100. 

600. Service of allocatur for costs.] — The ct. 

will not grant a rule to dispense with personal 
service of the master’s allocatur for costs, with a 


PART VI. SECT. 5, SUB-SECT. 8.~ 
B. (b). 

697 i. Respondent abscondinff — With 


Icnowledffe of order ,] — a party with 
notice of an injunction keep out of the 
way to avoid service of it, before there 
be sufficient time or opportunity to 


serve it, ho will bo attached. — ^Whitney 
V. Giles (1833), 1 Ir, L. Roc. N. S. 
130.— IR. 
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view to an attachment, on an aiHdavit that deft, 
keeps out of the way to avoid being served. 

1 know of no instance of a similar application ; 
& unless some authority is cited to support it I 
think wo ought not to establish a precedent 
pregnant with such serious consequences (Abbott, 
— Anon. (1819), 1 Chit. 503* 

AnntMion ; — Retd. Green v. Prosser (1833>, 2 Dowl. 99. 

eol, Letter admitting intention to evade.] 

— Where it is clear that the copy of the rule & 
allocatur have come to the hands of deft., an 
attorney, the ct-. wiU grant a rule rtiai for an 
attachment, although strict personal service has 
not been effected. Various attempts had been 
made to serve deft. & a demand made of the costs 
in the usual form at his office of liis clerk. On the 
same day as the demand had been made a letter 
was received in the handwriting of the attorney in 
which ho stated that he was purposely keeping out 
of the way on account of that & other matters ; 
tlu‘ lclt<er at the same time acknowledged the 
receipt of the copy of the rule & allocatur indorsed : 
— Held : a rule nisi for an attachment would bo 
granted. — Phillips v. Hutchinson (1835), 3 
I)owl. 583. 

602. Evasion by attorney — Substituted service 
ordered — On clerk.] — Hinton v. Dean, No. 692, 
ante. 

603. Service at office ordered.] — Under 

certain circumstances the ot. will grant; a rule nisi 
for an attachment against an attorney for the 
non-payin(int of money, though no personal 
demand has been made upon him. 

1 do not vdsh to establish a new practice, I 
have never heard of such a rule being granted 
before ; but in a case such as this in wliich an 
attorney in the cause gets possession of money 
wJiich he ought to ixdund, & keeps out of the way 
to avoid having a iicrsonal demand made upon 
liim, I think that Hus rule as to a personal demand 
ought not to be rigidly enforced. In general 
no doubt there must be a personal service & demand 
before granUng an attacliment, but in such a case 
as this the service of the rule at the attorney’s 
ofTice is sufficient. You may have a rule nisi 
for an attachment to be served at the office 
(IWrrEsoN, J.).— .loHNsoN V, Day (1846), 8 L. T. 
O. S. 172. 

604. .] — Anon., No. 695, ante, 

606. Order of Probate Division — Writ of seques- 
tration.]"- (losts & alimony, decreed in a matri- 
monial suit, not being paid by the husband, who 
had gone to reside beyond the sea, th(^ ct. pro- 
nounced him in contempt, & decreed the same to 
be sigidlied, In order to sequestrate under 2 & 3 
Will. 4, c. 4, without personal service of the 
monition.— -Morse v, Morse (1846), 5 Notes of 
Cases, 49. 


606. 


Without previous issue of writ 


of attachment*] — Resp. in a suit for restitution oi 
conjugal rights was evading service of the decree. 
A an order as to custody of children. The ct,\ 
though she was ^ not abroad, ordered a writ oi 
sequestration to issue, without a previous writ oJ 
attacliment or personal service of the decree oi 
order.— Allen v. Allen (1885), 10 P. D. 187; 
64 L. J. P. 77 ; 33 W. R. 826. 

Consd. Hyde v, Hyde (1888), 13 P. D. 166 
^ Wlgand (1913), 82 L. J. K. B. 735 
Reid. lie Suarez, Suarez v, Suarez, (19183 1 Oh. 176. 

607. .] — ^A husband having obtained 

a decree mat for divorce, an order was made foi 
the wife to give up his children to him. This 
order was not served upon her personally, but it 
appeared that she knew of the order & kept out 
of the way to avoid service. The children were 


not delivered up, & the father could not discover 
where they were. A further order was thereuiion 
made for a sequestration to issue against the 
estate of the wife : — Held : the sequestration was 
properly issued without personal service of the 
previous order. — Hyde v, Hyde (1888), 13 P. 1). 
160 ; 67 L. J. P. 89 ; 59 L. T. 529 ; 30 W. R. 708 ; 

4 T. L. R. 586, C. A. 

Annotations : — Consd. Kistler v, Tettmar, [1005] 1 K. B. 30 ; 
lie Tuok, Muroh v. Loosemore, flOOB] 1 Ch. 692. Refd. 
Favord V. Favard (1896), 75 L. T. 664 ; lie Suarez, Suarez 
V. Suarez, (19181 1 Oh. 176. Mentd. Cox r. Beunetl, f J SOI J 
1 Ch. 617 ; Mlchell v, Micholl, (1891] P. 208 ; Hood Barr« 
V. Cathcart, [1894] 2 Q. B. 559 ; Hood-Barrh v. Cal heart 
(No. 1) (1894), 38 Sol. Jo. 562 ; PUlortt v. Edwards (1891), 
71 L. T. 788 ; iic Lumley, Ex p. Hood Barrs, (1894J 
3 Ch. 135 ; BoUtho v. Gldley, [1905] A. C. 98. 

See, further, Husband A Wife. 

(c) Undertakings, 

608. General rule — Positive & negative under- 
takings distinguished.] — Halford v. Hardy, 
No. 530, ante, 

609. .] — D. V, A. A Co., No. 499, anie. 

610. .] — Where a party to an action has 

given in ct. an undertaking to do somcdliing on or 
before a certain day A does not carry out the 
undertaking, it is not necessary upon .an application 
to have him committed to prison for contempt, to 
prove service upon him, eitlKjr of a copy of tlio 
order containing the undertaking, or of the under- 
taking itself . — lie Launder, Launder v , Richards 
(1908), 98 L. T. 554. 

{d) Orders for Discovery, Inspection and 
Interrogatories, 

Sec, generally, Discovery, Inspection A In- 
terrogatories. 

See R. 8. C,, Ord. 31, rr. 21, 22, 23. 

611. General rule.] — Where an order of a judge 
had been obtained for deft, to answ(*r interro- 
gatories pursuant to C. L. P. Act, 1851 (c. 125), 
s. 51, A he had obtained an extension of ilic time, 
but no answer had been given, the ct. granted a 
rule nuii for an attachment for contempt of ct. 
although th(Te had been no pei’sonal service.- 
Seafield (Lord) v, Pratt (1862), 5 L. T. 680 ; 
subsequent proceedings, 5 L. T. 674. 

612. .] — An order upon a party in a suit 

to answer interrogatories need not be personally 
served. — L it'cle v, Roberts (1874), 30 L. T. 367. 

613. Service upon solicitor.] — Attachment for 
waul; of answer ordered upon evidence consisting 
of a memorandum of service of the interrogatories 
upon deft.’s solr. in the handwriting of tlie (derk by 
whom the service had been effected, A an affidavit 
by another clerk of pltf.’s solr. of the verbal 
admission of such service by deft.’s solr. — Side- 
BOTi'OM V, Adkins (1857), 27 L. J. Oh, 152 ; 30 
L. T. O. S. 163 ; 4 ,lur. N. S. 942 ; 6 W. R. 97. 

614. .] — Service of an order to answer 

interrogatories upon the solr. of a party is, under 
Ord. 31, r. 21, sufficient service to found an appli- 
cation for attachment . — Re Mulcaster, Dalston 
V, Nanson (1878), 47 L. .1. Oh. 609 ; 26 W. R. 434. 

616. .] — Leave to issue a writ of attach- 

ment for non-compliance with an order for pro- 
duction of documents for inspection was given on 
motion where the order A notice of motion liad 
been served only on tlie solr. of the person to bo 
attached.— Joy v, Hadley (1883), 22 Ch. D. 571 ; 
52 L. J. Oh. 471 ; 47 L. T. 615 ; 31 W. R. 519. 

616. Consent to enlargement of rule.] — In a 
cause in the Ct. of C. P. at Lancaster, an order was 
granted by the district prothonotary to administer 
interrogatories to pltf. to be answered within ten 
days. The order with the interrogatories was 
served on pltf.’s attorneys, A an order for further 



56 Contempt of Couet, ArfACHMENT and Committal. 


Sect, 6. — Evlde'iice and procedure : S%d)-sect. 3, i?. 
^ i> (a)> (b) <£ * (c) ; sub-ecc L 4, .A.J 

time to answer obtained by them. The interro- 
gatories not having been answered within tlie 
further time, a rule was obtained in the Ct. of 
Q. B. for an ailacluncnt against pltf. on the ground 
that. pltf. had by not answering the interrogatories 
been guilty of a contempt under the C. L. P. Act, 
1854 (c*. 125), ss. 51 & 100, & that by force of 
32 & 33 Met. c. 37, ss. (i, 7, A 15, the proper mode 
of proc<‘eding was by rule in any one of the superior 
cts. On cause being shown : — Held : the pro- 
ceedings were regular, & the rule would be made 
absolute. — C oston v. Blackbuun (1872), L. R. 8 
Q. B. 54. 

AnnoUtiion : -Consd. Morgrtm v, Alexander (1875), L, R. 

10 C. r. 184. 

Whether indorsement on necessary.] — Sec Sub- 
sect. 4, 0., post, 

C. SabstUuied Service. 

See, R. S. O., Ord. 07, r. 0, Ord. 9, r. 2, Ord. 10. 

617. When ordered — Proof of evasion of service 
‘-Ineffectual efforts to serve.] — Upon an affidavit 
of inelToctual attenijits to serve the d(41., of 
ineffectual inquiries for him by application at liis 
residence A to liis solr., A of other facts showing 
that deft, was keeping out of the way to avoid 
service, A on an affidavit of tlie witness’s belief to 
the same effect, A: of the inability of witness to 
serve deft, witliin the time limited by the order : — 
Held: substituted service of an order directing 
deft, to transfer a sum of money into ct. before a 
specified day would be ordered to be made on 
deft'.’s solr. in the cause. — S keoo v, Simpson 
( 1848), 2 De G. & 8m. 454 ; tl4 E. R. 203. 

618. .] — The order on a solr. for 

payment to liis client of a sum found due on 
taxation, requires personal service, but it appear- 
ing that the solr. absented himself to avoid service, 
an order for substituted service was made. — He 
Lloyd (1818), 10 Beav. 461 ; 50 E. R. 655. 

619 . Respondent in communication with 

person within jurisdiction — Reasonable probability 
that order will come to his knowledge.] — Whytk- 
MELVTLLE V, WnYTE-MELVILLE (1888), 4 T. L. R. 
491. 

D, Sufficiency of Service. 

(a) In General. 

620. Service out of the Jurisdiction.] — AN’here 
deft, had been served with the bill out of the jujis- 
diction of the ct. where he resided, but came from 
time to time to England, the ct. declined to issue 
an attachment against him foi* want of ajiiiearance. 
— Hackwood V. Lockehby (1855), 7 De G. M. A G. 
238 ; 3 Eq. Rep. 562 ; 24 L. J. Ch. 408 ; 3 W. R. 
440 ; 44 E. R. 94, L. JJ. 

621. At house of respondent.] — IIolgate v. 
Grantham (1576), Cary, 58 ; 21 E. R. 31. 

622. .] — Bodnam V. Morgan (1580), Cary, 

101 ; 21 E. R. 54. 

023. Respondent refusing to accept ser- 

vice.] — An attachment was granted for non-pay- 
ment of costs, in pursuance of the master’s allocatur, 
where the service was regular, except that the party 
refused to take the copy of the rule & allocatur. 


which was then put under the house door. — R ose 
r. KoOPS (1835), 1 Bar. & W. 213. 

-.] — See, also, Nos, 693-696, ante. 

624. On wife.] — Service on deft.’s wife ordered 
to be deemed personal service on deft., & upon 
that service it was ordered tliat he stand com- 
mitted for breach of injunction. — Pultenby v. 
Shelton (1799), 5 Ves. 147 ; 31 E. R. 516, L. C. 
Annotations : — Mentd. Lathropp v. Marsh (1800), 6 Ves. 

259 ; Jones v. Green (1829), 3 Y. & J. 298. 

625. On agent of firm — ^Authorised by partner.] 

— Service of a rule on the London agent of a coimtry 
firm is good service, so as to found a motion for a 
contempt against a partner who allows it, but it is 
not sufficient as regards the other partner. — Re 
llALLiDAY (1841), 5 Jur. 532. 

626. On governor of prison — Defendant in 
prison — Personal service forbidden.] — Deft, was 
imprisoned for a misdemeanour, & neither the 
deputy governor of the gaol nor the visiting 
magistrates would allow him to be seen. Service 
of a 8\d)poena was made upon the deputy gov(‘rnor : 

— Held : this was good service. — Newenham v. 
Pemberton (1846), 2 Coll. 54 ; 5 L. T. O. S. 36 ; 
9 Jur. 637 ; 63 E. R. 631. 

627. On servant — Promise to deliver to master.] 
— Leaving a copy of the order with the servant, 
who promised to deliver the eoi)y of the order to 
his master, at the dwelling-house of the xierson 
sought to be served is a sutTudent delivery to 
render the pai-ty liable to an attachm(*nt for dis- 
obedience of the order thus served. — ^I ^ycroft v. 
Williams (1857), 28 L. T. O. H. 354 ; 5 W. R. 464. 

628. On one of two co-executors- • Order against 
both — “ After service of this order.”] — An order 
was made against two co-exors. that they should 
within four days after service of tliis order lodge 
in ct. a sum of money apjiearing to be due from 
them. The order was duly served upon one of 
them, but not upon tlie other, liis address being 
undiscoverable. The order Wii.s disobeyed. On 
a motion for the issue of a wilt of attacliment 
against the exor. wlio liad received scrvi(‘e of the 
order ; -- Held : it was not necessary to have 
previously scTved the t>rder on the a])sent ox or., Ac 
the worcls “ after service ” in the order meant 
“ after service upon the per*son against whom it 
was sought to enforce the order .” — Be Ellis, 
llARDCASTLE V. Ellts (1906), 95 L. T. 80; 51 
W. R. 526 ; 50 Sol. Jo. 500. 

629. On corporation — Service on solicitor.] - 
A motion to sequestrate, wliich is the only remedy 
against a co. which disobeys a pi*olubitive order 
of the ct. will not bo invalidated by reason of the 
order disobeyed not having been pei-sonally served 
upon the co. although duly stTVt^d upon the solrs. 
of the CO. — Abeudonia Cars, I^td. v. Brown, 
Hughes & Strachan, Ltd. (1915), 59 Sol. Jo. 698. 

630. Service prevented by violence.] — A person 
behaved in so violent a way as to prevent a formal 
service of a rule & allocatur for payment of costs, 
he being aware of the intention to do so ; — Held : 
there was sufficient service to warrant an attach- 
ment. — ^W enham V. Downs (1835), 1 liar. & W. 
216 . 

631. As to time for service — ^Expiry of time for 
compliance.] — ^An order was made on a person not 
a party to the cause, for payment of a sum of 
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624 i. On wife — Aldwclling-lumse.]— . 
Whei*e pltl. bemg unable to serve deft, j 
personally, served the order on liis 
wife at Ids dwelUng-house. no attach- 
ment will lie for broach of the Injunc- 
tion unless there be an order for sub- 
stituted service. — WniTNifiY v. Gmss 


(1833), 1 Ir. L. Hoc. N. S. 1;iO. IR. 

627 i. On servant — (Jojiy of order lift 
with servant maid. ] — ** ljuavinpr a copy of j 
i hft nrH Ar wr« 1. *1,0 servant nmid {g not 
good servico. — Monaghan v. Kiuwan 
(1838), 1 Craw. & D. Abr. 0. 208.— IR. 

631 1. As to tirw far service — Expiry 
of time for compl%anc€,y--Wh.QW on 


order limit*? a time to do an act, the 
order must lie served before the time 
limited has expired, otherwise the 
party required to do t.ho act will not 
be committed. — W agneh o. Mason 
(1874), 6 P. R. 187.— CAN. 

681 ii. HeasonMe time for 

compliance must be given .] — Where the 
jud^ent directs the act to bo done 
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motioy wiiliin three weeks from ilio date of the 
order, but it was not served until after the expira- 
tion of that time : — Held : this was irregidar, & 
the subsequent proceedings for a commitment 
would be sot aside. — Duffibld v, Elwes (1840), 
2 Bcav. 268 ; 48 E. K. 1183. 

632. Service Immediately before applica- 

tion.] — It is no ground of objection to an applica- 
tion for a rule absolute in t^he fii*st instance for an 
attaclmu^nt for non-payment of costs, on the 
master’s allocatur ^ that the rule ordering the pay- 
ment of the costs & the allocatur thereon have only 
been served upon the party on the day when, & 
immediately before, such application is made. — 
Stekl v» Ooimpton (1844), 9 .Fur. 181. 

633. Objection to sufllciency of service — Mere 
denial insufficient.] — The ct. will not open the rule 
for an attaclunent on the mere affida^dt of the 
party, that he has not been served, at least unless 
he siiow some mistake in the service. — HorLEV v. 
OitANGEU (1805), 1 Bos. & P. N. R. 256 ; 127 
E R. 459. 

634. On motion for attachment.] — (1) It is 

competent to a party io objeci, on a motion for 
at t^aeliment for non-comi)liancc with an order of 
the ct., to the sullieiency of the service of the 
oi‘d(‘r on him. 

(2) Service* of an order for the payment of 
alimony is effected by showing to the party to be 
served an ollice copy of the order, & by leaving 
with him a copy of it. — Pauh v, Parr A: White 
(1863), 4 Sw. & Tr. 229 ; 82 L. J. P. M. Ac A. 91 ; 
11 W. R. 550 ; 161 E. R. 1504. 

635. Must not be made after issue of 

attachment — Service on co-respondent in wrong 
name.] — In a suit for dissolution of marriage, after 
a decr(*(* nisi with costs against co-resp. an attach- 
ment for non-])ayment of those costs was granted. 
'Idle citation k subsequent proc(*edings, in which 
till* co-resp. was (erroneously styled W. A., were 
served u])on W. B. A., who took no objection to 
the iiTC'gularity until tiie attachment was granted, 
lie th(‘n a])plied to have it set aside : — Held : as 
h(* liad stood by during the progress of the suit & 
allowed judgment to go against liim in a wrong 
name, the attachment must stand. — Churchill v. 
CiniTtaTiLL (1868), E. R. 1 P. D. 485 : 37 
Ti. .7. P. &M. 41 ; 17 E. T. 619. 

Notice by telegram.] — See Nos. 686, 587, ante. 

Necessity to state service & production of orders 
-In affidavits in support of notice of motion to 
commit.]— Sub-sect. 7, E. (6), post 

{b) Service of Copies without showing Orighial Order, 

636. General rule.] — Woodward v, Lincoln 
(Earl), No, 465, ante, 

637. .] — In order to obtain an attachment 

against tlu* sheriff for not returning a writ pur- 
suant to a judge’s order, the original orcler must 
be shown at the time of serving a copy of it. — 
Granger v. Fry (1836), 5 Dowl. 21. 

638. Original order filed in registry — 

Delivery out for service.]— (1) Service of an order 
for payment of costs^ is effected by leaving an office 
copy of t/he order with the party chargeable, & at 
the sa me ( imo producing the original order. Unless 


the original be produced, the attachment for non 
payment of costs will not bo granted. 

(2) Where service cannot be effected in con- 
sequence of the original ord(*r being filed in the 
registry, the ct. will, upon motion, dij*ect that it 
be delivered out that it may be served. — Davies i\ 
Davies & Dalby (1862), 2 Sw. Ac Tr. 437 ; 31 
L. J. P. M. & A. 104 ; 6 L. T. 163 ; 10 W. R. 147 ; 
164 E. R. 1065. 

AnnotcUion : — As to (1) CODSd. Parr v, Parr & White (18C0), 

4 Sw. & Tr. 229. 

639. Order for alimony.] — P arr v , Parr 

& White, No. 634, ante, 

040. Knowledge of contents of original 

order.] — Pkttitt Bei^l (1908), 52 Sol. Jo. 784. 

641. Necessity for service of copy — Although 
original order shown.] — To ground a inolion for a 
contempt in disobeying a rule of ct. it is not suffi- 
cient to show the party the original rule, without 
personal service of a copy of such rule. — ^P arker 
V, Burgess (1834), 3 Ncv. & M. K. B. 36. 

Necessity to state service & production of orders 
— In affidavits in support of notice of motion.] - • 
See Hub-sect. 7, E. (6), post, 

(c) Service of Erroneous Copies, 

642. Effect of — Error as to date of original.]— 
If an order be made for a party to do a certain 
tiling, & a copy be served upon him, in wliich copy 
there is an error as to the date of the original, ho 
is not bound to obey it ; & therefore, if committed 
for disobeying the order, is entitled to his discharge. 
— ^Brandon v, Brandon (1831), 1 L. J. Ch. 46, 
E. O. ; subsequent proceedings (1832), 1 L. J. Ch. 

I 172, L. O. 

643. .] — If the copy of the taxing-master’s 

certificate wliich is served be not a true copy, 
liowever slight the error, the attachment founded 
thereon wiU bo discharged witli costs. — lie Rey- 
nolds (1862), 10 W. R. 709. 

644. Error in title of order.] — An order 

that a father should deliver over his infant daughtei 
to her mother was intituled in the matter of the 
infant, naming her, Ac, in the matter of Custody of 
Infants Act, 1873 (c. 12). The ropy delivered to 
the father on serving him with the order was 
intituled only in the maU,er of the Act, & noli in 
the matt(*r of the infant, but it was indorsed on 
the outside “ Re Holt.” The order was not 
obeyed, & an order was then made to attach the 
father, Ac he was arrested & lodged in prison : — 
Held : the service of the first order was ineffecl,ual, 
& the order to attach must be discharged as 
irregular.— 72(? Holt (1879), 11 Ch. D. 168; 40 
L. T. 207 ; 27 W. R. 485, L. S, 

Annotations : — Consd. He Johnson, Ex p, Johnson (1883), 
25 Ch. D. 112. Distd. Ward v. Law 8oo. (1921), 6.5 Sol. Jo. 
791. Befd. United Telephone Co. v. Dale (1884), 26 
Ch. D. 778. 


Hub-sect. 4. — Demand for Compliance with 
Order — Indorsement. 

A, In General, 

See, now, R. H. C., Ord. 41, r. 5. 

645. Order to execute deed — Deed must be 
tendered.] — I think it is quite clear that you cannot 


vdthin a limited time deft, can not he 
attached unless the Judgment heis been 
served in time to give him a reasonable 
opportunity of coin plying with its 
terms before expiration of the pre- 
scribed period. — Bbbhy v. Donovan 
(1893). 21 A. R. 14.— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 
D, (b). 

686 i. Genera rule A — ■Service a 


copy of the order of the ct. which has 
been disobeyed is a sufficient service 
for the purpose of showing a party Is 
in coiitompt. — Burnett i?. Burneit & 
Taylor (1903). 3 H. R., N. S. W. 513.- 
AUS, 

686 ii. .] — If the original order Is 

not shown at the time of service of a 
copy, the person served cannot bo 
brought into contempt for disobedience 
to iu — B lakeley v, Blaase (1888), 12 
P. R. 666,— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 
D. (0). 

642 i. Effect of ,] — ^If it appear that 
there is an eiTor or ornission in the (Sony 
of the order served, deft, will not be 
committed for disobeying the order. — 
Ijindsay V, Lindsay (1877), 13 

C. L. J. N. S. 197.— CAN. 

PART VI. SECT. 6, SUB-SECT. 4 .— A. 

e. Order to deliver poaaeaaion — 
Demand necessary,] — In moving to 
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Sect. 5. — Evid&ncc and procedure : Suh-sect, 4, A., 
B. d: C] 

have an attachment for not executing a deed with- 
out tendering it (Wightman, Andhewes 

& Anbrewes (1845), 6 L. T. O. S. 202. 

646. .] — Tjeave will not be given to 

issue a wi*it of attachment against a pei*son who 
refuses to execute a settlement which he has been 
ordered to do under the MaiTiage Act, 1823 (c. 76), 
ss. 19 & 23, until the settlement has been tendered 
to him personally for execution, after service of 
the deci*ee, lu* has i*efused to execute it. — ^A.-G. 
V. Waueing (1880), 28 W. R. 623. 

647. Express demand necessary.] — To sus- 

tain an attachment for disobedience of a rule of ct . 
requiring the party to execute a conveyance, it is 
not enough merely to serve him with a cox)> Ac to 
show him the original rule, there must be an express 
demand upon him to do the act which the rule 
commands liim to do. — S winfen v. Swinfkn 
(1856), 18 V, B. 485; 25 L. .1. C. P. 303; 27 
B. T. O. 8. 220 ; 139 E. B. 1450 ; subsequent pro- 
ceedings, (1857), I C. B. N. S. 361. 

Annotdtums : — Reid. Tboman v. llawlings (1859), 2h L. J. Ex. 

347. Mentd. Hardlusrr. C'liowno (1863), 1 Now Ivop. 284 ; 

l*restwich v. Poley (1865), 18 C. B. N. S. 800; 8traubS i\ 

Frauds (1866), L. R. 1 Q. 13. 379. 

Indorsement on order.] — See Sub-sect. 4, (\, po^r/. 

As to demand for c*ompliance with award of 
arbitrator, see Arbitration, Vol. 11., pp. 579, 
580, Nos. 2107-2128. 

Statement of demand In affidavit— In support of 
notice of motion to attach or commit.] — See 

8ub-scct. 7, E. (c), 2^ost. 

B. Sufficiency of Demand. 

See, now, R. 8. C., Ord. 41, r. 5. 

Demand for compliance with award of arbi- 
trators.]- -/SVe, Arbitration, Xoh 11., pp. 579, 580, 
Nos. 2107-2128. 

648. Must be specific.] — An attachment was 
granted for non-payment of tiie costs of an eject- 
ment wliich had been taxed under the consent 
iiile, whej*e the rule & allocatur were served on 
deft., Ac a demand of the costs generally, without 
mentioning any specific sum, was made at the 
same time. — D oe d. Tew v. Bii.lingham (J846), 
3 Dow. & L. 769 ; 15 1.. J. Q. B. 220. 

649. .] — Motion for an attachment against 

a firm of attorneys for disobedience to a judge’s 
order wliich had been made a rule of ct., Ac wliich 
called upon them to deliver to P. their bill of costs, 
Ac to hand over all books, paper-s, etc., Ac to pay 
the balance which should be found to be duo. 
No sufficient demand of the balance was made 
out : — Held : the rule would be refused. — Ex p. 
Potts (1847), 9 L. T. O. 8. 104. 

650. Whether personal demand necessary — 
At time of service of order.] — Dodington v. Hud- 
son, No. 436, ante. 

651. .] — Stunnbijl V. Tower, No. 557, ante. 

652. .] — A judge ordered that on payment 

of a sum of money to pltfs. or their attorney, 
certain title deeds should be given up to deft., Ac 
Hie money was tendered to the attorney, but the 
deeds were not given up ; — Held : the ct. would 
lefuse an attachment against pltfs. because notice 
had not been given to them of the tender, Ac the 
deeds had not been demanded of them personally. 
— Evans v. Miliard (1835), 3 Dowl. 661 ; 1 

Gale, 138 ; 4 L. J. Ex. 166. 

658. Where respondent evading service.] 

— Johnson v. Day, No. 603, ante. 


commit for a contempt in not delivering i obedience to an oi 
poBBOBSlon of mortgaged promises, in | that possession 


664. Where time specified for obedience.] 

— ^When an order for payment of a sum of money 
within a specified time is made, Ac personally 
served, a personal demand for payment is un- 
necessary to foimd a motion for attachment for 
disobediemee to tJie order. — Nicholls v. Nichoixs 
(1862), 2 8w. Ac Tr. 637 ; 31 L. J. P. M. Ac A. 115 ; 
7 L. T. 221 ; 164 E. R. 1145. 

666. Demand by clerk.] — Attachment for con- 
tempt in not paying money, pursuant to the 
mast^er’s allocatur, cannot be supported on an 
affidavit stating a demand of the money by a 
clerk. — Hartley v. Barlow (1819), 1 Chit. 229. 
^mio^o/ton Consd. Dennett v. Pass (1836), 1 Bing. N. C. 

038. 

666. To solicitor.] — A rule directed an 

attorney to deliver up a bond to pltf. his attorney, 
or agent, Ac a demand of the bond was made by a 
clerk to pltf.’s attorney : — Held ; there had been 
no sufficient demand Ac the attorney had not been 
guilty of contempt in not delivering up the bond. — 
Ex p. Eortescue (1834), 2 Dowl. 448. 

Annotation : — Consd. Dennett v. Pass (1835), 3 Dowl. 632. 

657. .] — By a judge’s order, made a 

rule of ct., A., the former attorney of B., was 
directed mthin ten days to deliwr to C. Ac D., 
B.’s present attorneys, a bill of costs, etc. : — 
Held : an attachment could not issue against A. 
for disobedience of the rule of ct. upon a mere 
demand by a clerk of 0. Ac D. — Be Caitlin (1840), 
7 G. B. 136 ; 6 Dow. Ac L. 560 ; 137 E. R. 56 ; sub 

nom. Re 0 , Ex p. Brig(3S, 18 L. J. C. P. 184 ; 

sub nom. Be Gatlin, Ex p. Briggs, 13 Jur. 471. 

658. Demand by agent of plaintiff.] — Doding- 
ton V. Hudson, No. 436, ante. 

659. Demand by country solicitor — London 
agent on record.] — Costs were ordered to be paid 
to defts. or their attomey Held : a demand 
by their attomey in the country was sufficient to 
authorise an application for an attachment to 
enforce payment, notwithstanding the London 
agent of the attorney in the country was the 
attomey on record. — Dennett v. Pass (1835), 
1 Biug. N. C. 638 ; 3 Dowl. 032 ; 1 ITodg. 157 ; 
1 Scott 586 ; 4 L. J. G. P. 218 ; 131 E. R. 1263. 

660. Demand by solicitor — Without power of 
attorney.] — Motion for attachment for non-payment 
of costs that had been ordered to be paid to the 
party on an affidavit of a demand made by liis 
attomey ; — Held : the motion must be refused 
since the demand must be made by the party 
or else there must be a power of attomey. — Due d. 
CiiipPEN V. Rob (1835), 1 Scott, 588, n. 

Annotation: — Consd. Mason v. Whltohouso (1838), 7 L. J. C. P . 

295. 

661. Though order for payment of costs 

not directed to him.] — ^A demand of the costs in the 
cause by pltf.’s attomey is sufficient to obtain an 
attachment, although the master’s allocatur does 
not direct them to be paid to him. — Gox v. Salmon 
(1836), 2 M. Ac W. 127 ; 2 Gale, 226 ; 6 L. J. Ex. 
23 ; 150 E. R. 698. 

Annotaiion : — Folld. Mayon v. Whltehouso (1838), 6 Scott, 

675. 

662. .] — A trial was postponed by 

reason of the absence of a material witness on 
payment of the costs of the day by defts. “ to 
pltf.” ; — Held : a demand of such costs by pltf.’s 
attorney in the cause was sufficient whereon to 
ground an attachment for their non-payment. — 
Inman v. Hill (1838), 4 M. Ac W. 7 ; 6 Dowl. 666 ; 
7 L. J. Ex. 201 ; 2 Jur. 470 ; 150 E. R. 1320. 
Annotation : — ^Befd. Mason v. Whltehouse (1838), 4 Bing. 

N. C. 092. 


% It must be shown I Nevibux v. Labauib (1858), 1 Oh. Oh. 
res demanded. — | 13.— CAN. 
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Part VI. — Attachment and Committal. 


083, ,] — Where the attorney in the 

cause is entitled to costs when received, an attach- 
ment for non-payment thereof, pursuant to the 
master’s allocatur^ will be granted on a demand by 
him, without a letter of attorney, although the 
allocatur directs the costs to be paid to the party, 
omitting the words “ or his attorney.” — ^M ason v. 
WiiiTBHOUSE (1838), 4 Bing. N. C. 692 ; 6 Dowl. 
602 ; 1 Am. 261 : 6 Scott, 246, .576 ; 7 L. J. C. P. 
295 ; 2 Jur. 646 ; 132 E. R. 955. 

664. Demand by wife & solicitor — Payment of 
alimony — Payee not named in order.] — An attach- 
ment for non-payment of alimony was granted, 
although the order did not state to whom payment 
was to be made, where it appeared that the wife & 
her solr. had at the same time demanded pay- 
ment of the husband & he had paid neither.-- 
Ladmoiiev. Ladmore (1863), 32 L. ,T. P. M. & A. 157. 

665. Demand by third person — Under authority 
of attorney.] — An attachment for non-payment of 
costs cannot be supported by a demand of the 
costs by a third person, authorised by the attorney 
to receiv(‘ them. — C j.ark v. Dignum (1838), 3 
M. & W. 319 ; ] Horn. A TF. 80 ; 7 L. J. Ex. 64 ; 
2 Jur. 07 ; 1.50 E. J{. 1100. 

666. Demand by duly authorised person.] — The 
ct. will not grant an attaclunciit for non-perform- 
anco of a rule which calls on a party to deUver up 
papei*s & pay costs, unless it ai)pears on the 
affidavits on which tlie rule is moved, that the 
demand was made either by the party entitled, or 
by some one authorised by him under power of 
attorney. — i)OE d. Hickman v, Hickman (1840), 

1 Man. A G. 506 ; 8 Dowl. 833 ; 1 Scott, N. R. 
398 ; A Jur. 746 ; 133 E. H. 457. 

AnnotcUion : — Conad. lie CattUn (1840), 7 C. B. 130. 

667. Showing receipt signed by person to 

whom money payable.] — The ct. made an order 
for the payment of the wife’s costs to her proctor 
in a suit for judicial separation. A demand for 
payment of these costs was personally made on 
resp. by a pei*&on on behalf of petitioner’s i)roctor, 
a receipt for the costs, signed by the proctor, 
being at the same time shown to resp. : — Held: 
such demand for payment was sufficient to found 
an order for attaclmient. — Thomas v, Thomas 
(1860), 2 8w. & Tr. 04 ; 2 L. T. 390 ; 8 W. R. 476 ; 
164 E. R. 915. 

668 . Demand under power of attorney — Copy of 
power must be served— With original order.]— In 

attachment, it is not sufficient 
that all the necessary steps are taken, partly at 
one time & partly at another. 

Motion for an attachment for non-performance 
of award & non-payment of costs pursuant 
to the master’s allocatur* The demand was not 
made by the person to whom the sum due on the 
award was payable, but a power of attorney was 
givcm by him to A., who now made an affidavit, 
A. hi^ formerly served deft, with a copy of the 
award allocatur, showing liim, at the same time, 
the onginals of these documents, but had not 
snown him the power of attorney. Subsequently 
he showed deft, the power of attorney, but not 
the other documents i~Held : the rule would be 
refused since all necessary materials for making 
the demand were not in the hands of A. at the 
ume he made it.— Rogers v. Twisdel (1836), 3 
Dowl. 672. 

^ ^ ‘J — Wlifere a demand of 

money is made pursuant to a rule of ct. & the 


I master’s allocatur, under a power of atloincy, a 
copy of the power of attorney must be left, in 
order to bring the party into contempt for non- 
payment. — D oe d. Cope v. Johnson (1839), I 
Wm. Well. AH. 519. 

670. .] — To bring a party into 

contempt for not paying tlie amount of taxed 
costs, pursuant to the master’s allocatur, where 
payment is demanded under a power of attorney, 
it is necessary to leave a copy of the pow(*r of 
attorney at the time of the demand. — P rtc’E v* 
Duggan (1842), 4 Man. A G. 225 ; 1 Dowl. N. S. 
709 ; 4 Scott, N. R. 731 ; 131 E. H. 93. 

Annotation : — Consd. Newtou v. L. B. & S. C. By. (1849), 19 

L. J. Q. B. 12. 

671. Order to pay to attorney — Power 

executed by client.] — A rule of ct. ordered an 
attorney to deliver a signed bill of costs to tin* 
present aitornios of his client : — Held : an attach- 
ment could not be granted for disobedience to the 
rule on a demand made under a power of at torney 
executed by a client . — Hx j)* Smith (1837), Will. 
Woll. A Dav. 688. 

672. Order to pay to high sheriff — Power 

executed by under-sheriff— After high sheriff out 
of office.] — A demand of costs which by the rule 
are payable to a high sheriff, made under the 
authority of a i)ower of attorney executed by the 
under-sheriff after the high sheriff has gone ou(/ 
of office is sufficient to support an attachment. — 
R. V* Mattky (1838), 0 Dowl. 516 ; 1 Will. Woll. 
A H. 176 ; 2 Jur. 842. 

673. Demand by bailiff — Second demand without 
service of order.] — On a mot ion for an attachment 
for non-payment of costs, it appeared that the 
service of the copy of the rule of ci. A the demand 
of costs, had been made by a bailiff instead of the 
attorney, A the attorney had afterwards made a 
demand of the costs, but had not served a copy 
of the rule of ci. : — Held : insufficient to obtain 
the aitaclnnent. — Doe d. Stuuges v, Wari> 
(1843), 2 Dowl. N. S. 706 ; 12 L. J. Q. B. 139; 
7 Jur. 442. 


C, T iidorsemod on Order. 

674. Scope of R. S. C., Ord. 41, r. 5,]-(l) 
R. S. 0., Ord. 41, r. 5, wliich requires every oi*der 
to bear an indorseim‘nt warning the purly bound 
by it of the consequences of disobedience, is not 
confined to cases where ])ersonal service is requmul, 
but appUes to an order for discovery of documents 
of which service on the solr. is permitted, A a 
writ of attachment cannot bo issued against a 
person who disobeys such an order unless the copy 
served on his solr. bore the required indorsement. 

A party whose solr. was served with such an 
order without the required indorsement took out 
a summons for further time : — Held : ho did not 
thereby waive the irregularity of the service, 

(2) The affidavit in supi>ort of a motion for 
attachment was not servt'd with the notice of 
motion as it ought to have been under R. 8. C., 
Ord. 52, r, 4, but was served two days clear befiire 
the day named in the notice of motion for moving 
the ct. : — Held: this was not such an irregularity 
as made the notice invalid. — H ampden v. Wallts 
( 1884), 26 Ch. D. 746 ; 61 L. J. Ch. 83 ; 60 L. T. 
515; 32 W. K. 808, 0. A. 

AnnotaiionB CODSd. Petty v. Daniel (1880), 34 Cli. D. 172. 
Folld. Be Gunnlngham (1880), Tift L. T. 766. Reid. Be 
Turk, Murch v. Loonemore (1 900), 7 .*) L. J . Ch. 407 . Mentd* 


if required .] — In demanding costs under 
power of attorney, in order to ground a 
potion for an attachment for refusal 
to pay, the person making the demand 


PART VI. SECT. 5, SUB-SECT. 4.— B. 

wpler power of oitomey 
Authority muet ^ stated or produced 


must state Ids authority, or offer to 
produce it, & produce it £f required. — 
Anon. (1832), Glasoook 221. — IR. 
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Scd. 5 . — Exndcncc mui procedure: Sub^sect. 4, C. / 
aub-sect, 6, A., J9. d!: C.J 

JRc Wlgpreeton Hospital (Chaplain) & Stephenson (188.5), 

54 L. J. Q. B. 248 ; Taylor Plinston v. Pllnston (1911), 105 

L. T. 615. 

676. .] — Be Tuck, Murch v, Loosemore, 

No. 634, ante, 

676. Form of Indorsement — Consequences of 
disobedience Inaccurately stated.] — An attachment 
wliich had been issued under Ord. 12 of Aug. 1841, 
for non-compliance with an order to transfer stock 
into ct. was discharged, with costs, the service of 
the order having stated, in the old form, that in 
default, deft, would be liable to a serjeant-at-arms 
eSc a sequestration. — IJ indb v. Blake (1842), 6 
Beav. 431 ; 12 L. J. Oh. 60 ; 49 E. K. 645. 
Annotation : — Reid. Vaco v. Pace (1891), 67 L. T. 383. 

677. Need not follow exact words of 

R. S. C., Ord. 41, r. 6.] — An order made on Feb. 28, 
1884, directed deft, to pay a sum into ct. by 
Mar. 13. Tliis order was not served before 
Mar. 13, A an order was made on Apr. 3 enlarging 
the lime until four days after service of the two 
ordei's. Pltf. served the two ord(‘i*s, putting no 
indorsement on the latter. The money not having 
been paid in, pltf. moved for an attachment “ For 
your default in obeying the ordem made herein 
on Feb. 28 last & Apr. 3 last ” : — Held: (1) as | 
the second order only extended the time for doing 
the act mentioned in the first order, it was sufficient 
to indorsti the first order only ; (2) the indorse- 
ment on the order of Feb. 28 was sufficient in ' 
form, although not in the words given in R. S. 0., , 
Ord. 41, r. 5, but in the foim given in Ct. of Ch. ' 
Ord. of Jan. 7, 1870, r. 1 ; (3) the notice of motion, 
wliicli was to attach “ for default in obeying ** the 
orders, sufficiently stated the grounds of the ' 
application within the meaning of R. S. C., Ord. 62, , 
r. 4 ; (4) as the affidavit in support of the applica- 
tion stated that deft, had not borrowed the order 
for the purpose of ])aying in the money, or given | 
notice of having paid the money in, altliough the 
affidavit would probably have been held insuffi- i 
cient to support an attachment if the motion had 
been heard on affidavit of service, the defect was 
cured by deft.’s appearing & resisting the applica- 
tion on other grounds. — T heheune v, Daik (1884), 
27 Ch. D. 60 ; 51 L. T. 553 ; 33 W. R. 97, C. A. 
Annotations : — As to (.3) Distd. Hipkisa v. Fellows (1909), 101 

L. T. 701. Bold. Braramall v. Mutual Industrial Corpn. 

(1915), 84 L. J. Ch. 474. 

678. Whether necessary — On order enlarging 
time for compliance — Indorsement on first order 
sufficient.] — Thehehne v. Dale, No. 077, ante, 

679. On order for discovery of documents.] 

— ^Haiiipdek V. Wallis, No. 674, ante, 

680. On prohibitory order.] — The ct. had 

granted an injunction restraining defts. fj'om pollut- 
ing with sewage a pool belonging to pltf., but 
suspended the ord(»r for tlu*ee months to allow 
them to comply wit.h it. They had moved the ct. 
for a further extension of time, but had been 
refused. As they had taken no steps to obey the 
order, pltf., soon after the expiration of the tliree 
months, served them with notice of motion under 
R. S. C., Ord. 42, r. 31, for leave to issue sequestra- 
tion against the property of the corpn. Before, 
however, this notice was served they remedied the 
nuisance, so the motion now came on merely as a 
question of costs. Defts. submitted that (a) no 
memorandum had been indorsed upon Ihe copy 
of the judgment served on them, as required by 
R. S. C., Ord. 41, r. 5 ; (6) there was no case for 
sequestration at all, but if there were pltf. was 
entitled to issue, &; ought to have issued, Ms writ 
under R. S. C., Ord. 43, r. 6, without moving for 


leave ; (c) no copies of the affidavits intended^ to be 
used ^d been served with the notice of motion as 
required by R. S. C., Ord. 52, r. 4. — Held: (1) deft, 
had been guilty of wilful disobedience to the order 
of the ct. ; (2) R. S. C., Ord. 41, r. 6 , had no 
application t o a proMbitive order like the present 
one ; (3) R. S. C., Ord. 43, r. 0, applied to some- 
tMng to be done in a limited time, & not to some- 
thing wMch had been ordered, as in the present 
case, not to be done at all ; (4) copies of affidavits 
need only be served with the notice of motion in 
cases where the liberty of the subject was involved, 
as in attachment. — Helous v, Croydon Rural 
Sanitary Authority (1885), 53 L. T. 209. 
Annotation .-—As to (2) FoUd. Hudson v. Walker (1894), 64 

L. J. Ch. 204. 

681. .] — The special meinorandiun 

wMch, under R. S. C., Ord. 41, r. 5, is to be indorsed 
on the copy of a judgment or order served u]X)n a 
person required t o obey the same, is not necessary 
in the case of a merely prolubitive order. — Hudson 
I V, Walker (1891), 01 J.. J. Ch, 204 ; 39 Sol. Jo. 

I 28 ; 13 7t. 355. 

' 682. .J — Be Tuck, Murch v. Loose- 

more, No. 534, a7de, 

683. Default in attendance.] — An order 

for attachment of deft, was made by a district 
registrar in respect of default in attendance on a 
future appointment. It also appeared that there 
was no tender of conduct money in respect of her 
expenses, & that the order was not properly 
indorsed under R. 8 . C., Ord. 41, r. 5: — Held: 
any one of these points was fatal to the validity 
of the order for attachment. — Shukrock v, Lillie 
(1888), 52 J. P. 263 ; 1 T. L. R. 356. 

084 . On order of Probate Division.] — A 

preliminary objection was takem as to non- 
indorsement of the order upon which the motion 
was founded, in a case where it was sought to 
attach an ex or. for non-obedience to ihat order, 
which directed him to take' probate witMn a certain 
time : — Held : the objection would be upheld, — 
In the Goods of Bristow (1891 ), 00 L. T. 00. 

685. .] — By vii’tuo of Matrimonial 

Causes Act, 1857 (c. 85), s. 52, all decrees A orders 
of the Ct. of Divorce are to he enforced in the same 
manner as orders, etc., in Ch. Therefore, in spite 
of R. 8 . C., Ord. 08, r. 1, wMch exempts divorcee 
proceedings from the operation of the Rules A 
Ords. of the Supreme Ct., before a motion can be 
successfully made for disobedience to an order 
made in a divorce proceeding, it must be sliown 
that the order it is sought to enforce was indorsed 
as required by R. S. C., Ord. 41, i*. 6 . — Pace v. 
Pace (1891), 01 L. J. P. 114 ; 07 L. T. 383. 

686. .] — Town END v, Townend, No. 

533, ante, 

687. Order served without indorsement — Leave 
to serve with proper indorsement granted — Motion 
for four-day order refused.] — Where an order 
obtained by a client that a solr. should deliver his 
bill of costs had been served on the solr. without 
the indorsement required by Cons. Ord. 23, r. 10 
to be made on every decree or order, A the solr. 
did not deliver Ms bill, A a motion was then made 
by the client for the usual four-day order : — Held : 
the motion was irregular, but the ct. would give 
the client leave to serve the first order again with 
the proper indorsement. — Be Bowen (1803), 9 
Jur. N. 8 . 012 ; 11 W. R. 007. 

Anmdation Folld. l>aco v. Pace (1891), 07 L. T. 383. 

688. Order served without indorsement — Re- 
service after date for compliance.] — (1) An attach- 
ment may be issued for disobeying an order to do 
an act witMn a specified time after notice of the 
order, although the person served has received 
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actual notice of it by means of an informal service, * 
& the specified time after receiving that actual 
notice has idready elapsed before the order is 
regularly served. 

An order to deliver a bill of cosls witliin 14 
days after notice, was served on June 30, without 
the indorsement as to liability to attachment. It 
was again served, properly indorsed, on July 19 : — 
lleld : an attachment might issue for disobedience 
to it. 

(2) The rule against swearing an affidavit before 
the solr, conducting proceedings, or his clerk, 
does not necessarily extend to his agent employed 
to get the affidavit sworn. — Re Gregg, Re Prance j 
(1809), \j. K. 9 Eq. 137 ; 39 L. J. Oh. 107 ; 23 
l.<. T. 234 ; 34 J, P. 270 ; svih nom. Re Prance, 
Ex p. Gregg, 18 W. R. 589. 

Annotfiiion : — As to (2) Retd. Nortliumberland v. Todd (1878), | 
26 W. H. 350. 

089 . Summons for further time taken out 

by defendant — Irregularity not waived by.] — Hamp- 
den V. Wallis, No. 671, ante. 

Statement of indorsement in affidavit — In sup- 
port of notice of motion.] — See Sub-sect. 7, E. (c), 
post. 


Sub-sect. 5. — The Application for Attachment 
OR Committal. 

A, By Whom made, 

090. Application by counsel — Not in person.] — 

An attachment for misconduct cannot be moved 
for by a complainant in person, but the motion 
must be ina(l(» by a barrister. — Ex p, Eenn (1831), 
2 Dowl. 527. 

AnnnUitiim : — FoUd. TSx p. LiebraDd, (1914 J W. N. 310. 

691. .]— Ltebranu, (19U]W. N. 

310. 

Respondent wife in divorce suit — Making counter- 
charges & claiming relief.] — See Husband & Wipe. 

B, How made. 

See R. S. C., Ord. 44, r. 2. 

Notice of motion, see Sub-sect. 0, post, 

692. General rule.] — West Ham Corpn. v. 
Cunningham & King (1900), 50 Sol. .To. 690, 


693. Summons or motion — Chancery Division.] 

— Re Knight, Knight v. Gardiner, [1883] W. N. 
162. 

694. - .]— An application in the Cii. 

Div. for leave to issue a writ of attachment is not 
properly made by summons in cliambcus, but. 
should be made in open ct. by motion. -“Davis v. 
Galmoye (1888), 39 Ch. D. 322 ; 60 L. T. 130 ; 
37 W. R. 227 ; suf) nom. Re Davis, Davis v. 
Galmoye, 58 L. J. Ch. 120, 0. A. 

AnnotatioTis :—'ExP\3l. Davis v. Galmoye (1889), 40 (’h. D. 
35.5. Mentd. He B~, [1892] 1 Ch. 459; He Evans, 
Evans v. Norton (1892), 41 W. R. 230. 

696 . Actual attachment directed by 

Judge in court.] —An application for leave to is.suo 
a writ of attachments may be made by summons in 
chambers, but an actual attachinent> can only be 
directed by the judge personally in ct. — Davis v, 
Galmoye (1889), 40 Ch. D. 3'55 ; sutj nom. Re 
Davis, Davis v, Galmoye, 58 Ij, J. Ch. 338 ; 37 
W. R. 399. 

696. King’s Bench Division.] —Held: 

(Day, j. diss.) a judge at chambem has, since 
Jud. Act, 1873 (c. 66), power to order a writ of 
attachment to be issued against a person who is in 
contempt by reason of disobedience to a judge’s 
order, provided only that the application for such 
writ is made after duo notice to the party against 
whom it is made, pursuant to Ord. 44, r. 2.“- 
Salm Kyrburg V. POSNANSKI (1884), 13 Q. H. D. 
218 ; 53 L. J. Q. B. 428 ; 32 W. B. 752, D. C. ; 
affd., 53 L, J. Q. B. 430, C. A. 

Annotation: — Mentd. Amstell v. Lessor (1885), 16 Q. B. D. 
187. 

Jurisdiction to punish, see Part HI., ante. 

C. Time for. 

697. Must be made promptly — Lapse of con- 
siderable time.] — Contemr)t by breacli of an in- 
junction by deft., present in ot. during the motion, 
though retiring before the order pronoune(^d : — 
Held : a motion to commit, after a considerable 
lapse of lime, & the order not having been drawn 
up, would be refused with costs. — James v. 
Downes (1812), 18 Ves. 522 ; 34 E. B. 415, T/. C. 

Annotations: — CJonsd. United Telephone Co. v. Dale (1884), 
25 Ch. D. 778. Mentd. Wood v. Beaded (1829), 3 Sim. 
273 ; Znlueta v. Vinent (1851), 14 Beav. 209, 216. 


PART VI. SECT. 5, SUB-SECT. 6.— A. 

f. Coart may act ex rnero motu .] — 
The ct. may of its own motion bring 
before it & punish perHona guilty of 
contempt. — He “ The Evknjno News " 
Newspaper (1880), 1 N. S. ^\. L. R. 
211.— AUS. 

g. .1 — He Echo & Sydney 

Morving Herald Newspaper (1883), 
4 N. S. W. L. R. 237.— AUS. 

h. .] — He Moti Lal Ghose 

(1917), I. L. R. 45 Calc. 169.— IND. 

k. Not necessarily by A.-O. or 
other Crown law officer. ^An attach- 
ment for contempt of ot. need not be 
applied for by the A.-G. or other Crown 
law oflioer. — R. v. Elub, Ex p. Baird 
(1889), 28 N. B. R. 497.— CAN. 

l. l^arty to suit.] — A party to a 
suit has status to move to commit 
a straiiKor thereto for contempt. — Stod- 
DART V. Prentice (1898), 6 B. C. R. 
308.— CAN. 

m. Any person.] — Any person may 
bring to the notice of the ct. any 
alleged contempt. — Stoddart v. Pren- 
tice (1898), 6 H. C. R. 308.— CAN. 

n. Whether interested or not,] 

— A contempt of ot. In a matter relating 
to a criminal proceeding may be 
brought before the ot. by any person, 
whether personally interested or not. — 
R. V. Henningham, Mao. 712. — ^N.Z. 

PART VI. SECT. 6, SUB-SEGT. 5.— B. 

o. Whether in court or chamber b — 


Non -criminal co'nlempt.] — ^Motions tor 
orders to commit for non-prodnction 
are properly made in chambera. — • 
Ross V. HonBRTSON (1866), 2 Ch. Ch. 
66.— CAN. 

P. .] — Where a party 

refuses to produce books, etc., as 
required, or refuses or neglects to 
attend for oxaraination, or refuses to 
be sworn or to answer lawful questions, 
pursuant to such order, proceedings 
against him by attachment must be 
taken before the ct., & not in chambers. 
— ^Merchants Banki’. Pierson (1879), 
8 P. R. 123.— CAN. 

q. .] — A motion to 

commit for breach of an injunction 
must be made in ct. & not in cham- 
bers. — Hardik V. La VERY (1887), 6 
Man. L. R. 135.— CAN. 

r. Criminal contempt.] — An 

application to attach a person for 
contempt of ct. in publishing in a 
newspaper, while an action is pending, 
cnmniouts upon the matter in question 
therein, is to be dealt with as a criminal 
matter. Sc should be made to the ot., & 
not in chambers. — S outhwick v Hare 
(1893), 15 P. H, 239, 331.— CAN. 

PART VI. SECT. 5, SUB-SECT. 6.— C. 

697 i. Must be made promptly — 
Lapse of considerable time.] — li. ». 
Wilkinson, Re Brown (1877), 41 
U. C. R. 47.— CAN. 

697 ii. .] — Libels com- 

plained of were published Deo. 30, 


188.), 6c Jan. 20, 1886. The motion 
for attachment was not made until 
Mar. 27, 1886: — Iltld : notwith- 
standing the lapse of time, the rule 
bhould be made absolute with costs. 
The main object of the application 
was to prevent fiu'tlier publications 
of a similar character, & not to punish 
for the past offence ; otherwise the ct. 
would have hesitated to grant the rule. 
— R. V. WppDWORTU U886), 7 R. & G. 


697 iii. .] — Where in a 

motion to attach for contempt of ct., 
the contempt consisting of libels in 
rospoct of matters in dispute in a 
pending action, ai)pet. had for some 
time neglected to make the upplioatiou, 
siibsoquent attacks on the port of 
resp. will justify appet. in moving 
with regard to the original offence. Sc 
It does not lie with resp. to plead delay 
a«« against appet. — H astings v. Henry 
(1912), 46 1. L. T. 308.— IR. 


•• 11/ uiwzr %fU jmqju 

taxed costs — Within term succeedino 
order.] — When, as appeared by the 
clerk’s allocatur, costs were taxed on a 
day later tlian tliat named in the clerk’s 
appointment for taxation, & no ex- 
planation of the irregularity was 
offered, tlio ct. refused an appUoation 
for the following term lor an attach- 
ment for contempt in not payw the 
costs so i axed. — Hinclaib v. Sinclair 
(188D, 20 N. B. R. 566.— CAN, 
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SecL 6. — Evidence and procedure : Sid^-sect. 5, C. ; 
sidled, 0, A, & 

698. Disobedience to subpoena —Within 

term succeeding trial.] — A motion for an attach- 
ment against a person siibpcenaed as a witness, 
for not attending at a trial, must be made within 
the term succeeding the trial, & a copy of such 
stdipcena must be delivered personally at the time 
of service. — I^hokpe v, Guaham (1825), 3 Bing. 
223 ; 11 Moore, C. P. 55 ; 4 L. J. O. S. 0. P. 57 ; 
130 E. II. 408. 

699. .] — An attachment for a 

contempt in disobeying a svdipanxa to attend a 
witness at the trial of an indictment should be 
moved for in the term n(*xt ensuing the trial. 

An indictment was tried on Dec. 11, & a rule 
nisi for an attachment against a pai’ty for such 
disobedience was moved for ik. obt/ained in Easter 
term: — Held: the rule would be discharged on 
the gi'ound that the application had been too long 
delayed.— H. r. Stretch (1835), 3 Ad. &; El. 603 ; 

4 Dowl. 30 ; 1 liar. & W. 322 ; 5 Nev. & M. K. B. 
178 ; 111 E. 11. 60.5. 

See^ further y Evidence. 

700. Disobedience to award — Lapse of 

four years.] — After a lapse of four years from the 
making of an award, the ct. will not grant an 
atta(‘hment for ils non-performance, without an j 
affidavit explaining the delay. — S torey v, Gar-hy I 
(1840), 8 Dowl. 299 ; 4 Jur. 72. 

701. Misconduct sedente curift.] — The 

matters in a cause being referred to the master, 
an appointment was made at liis office for Apr. 23, 
when notice was served on appet. to attend, he 
attended accordingly. In the progress of the 
business bc*fore the master irritating & insulting 
language by the attorney on the opposite side was 
\ised towards appet., & under provocation he said 
that what was stated by the opposite attorney was 
false. AVhen the business before the master was 
over, appet. left the office, & when on the upper 
step leading from it, was violently assaulted by M., 
an attorney of this ct. On motion for attachment 
against M. : — Held : as no application was on the 
instant made to the master against M., & as the 
remedies by indictment & cidminal information | 
were open, tin? application for an attachment 
would be refused. — Ex p, Widton (1842), 1 Dowl. 
N. 8. 805 ; stib nom. Re Ma(’LEOD, 0 Jur. 401. j 

Annotation : — Consd. Re Johnson (1887), 20 Q. B. D. 68. , 

702. Not on last day of term — Attachment for I 
non-delivery of bill of costs.] — A rule nisi for an 
attachment against an attorney for a non-delivery 
of a bill of costs pursuant to a judge’s order, cannot 
be granted on the last day of terra. Nor will the 
ct. grant the rule to show cause at chambers, 
seeing that the attachment can only issue by the 
ord<»r of the ct. — ^A shmore v, Kyfley (1840), 

2 Scott, N. K. 203. 


Sub-sect 0. — ^Notice op Motion. 

A. Application must he made on. 

Sec K. S. O., Ord. 44, r. 2. 

703. In all cases.] — Tinder an order to tax made 
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703 1. In all cases .] — Motions for 
attachment must bo on notice. — 
Morphy v. Fbkuan (1866), 2 Ch. Ch. 
53.— CAN. 

70811. .] — Durlnpr trial by Judge 

& jury of a pending action a newspaper 
nibllBhod an article which might pre- 
udice the jury against Upon 

motion by pltw. to commit deft, for 


in 1873, a balance was foimd due from a solr. in 
respect of moneys received by him, & ought to 
have been paid within 21 days from Aug. 21, 
1876: — Held: the case was governed by B. S. 
C., 1876, Ord. 44, r. 2, & that an attachment for 
non-payment could not be issued without notice 
to the solr. — Re A Soucitor U875), 1 Ch. D. 446 ; 
24 W. K. 103 ; 3 Oliar. Pr. Cas. 309. 

Annotations: — Consd. Dallas v. Qlyn (1876), 3 Ch. D. 190. 

Refd. Re Morris, Morris v. Fowler (1890), 44 Ch. D. 161 ; 

Re Evans, Evans v. Noton (1892), 41 W. II. 230. 

704*, .] — An application for attachment 

for contempt of ct. must no longer be made by 
moving for a rule nisiy but notice must be given in 
accordance with the terms of K. S. C., Ord. 44. — 
Baioent V, Baigbnt (1875), 1 P. 1). 421 ; 1 Char. 
Pr. Cas. 140 ; suh nom. In the Goods of Baigent, 
33 L. T. 402 ; 30 J. P. 824 ; 24 W. B. 43. 
Annotation : — Montd. In the Goods of Cartwright (1876), 34 

L. T. 72. 

705. .] — The new practice by which writs 

of attachment are only to be issued after notice to 
the party sought to be attached applies to all 
orders made subsequent to the Jud. Act, 1873 
(c. 00), coming into force, &; applies whether the 
suits in which the ordoi*s have been made are being 
carried on under the old or the new practice.- - 
Dallas r. Glyn (1876), 3 Ch. D. 190 ; 40 L. J. (^li. 
61 ; 34 L. T. 897 ; 24 W. R. 881. 

706. .] — An attacliment against the sheiiff 

for not returning a writ of ft. fa. is not, as formerly, 
obtained as of course, but, since It. S. C., Ord. 44, 
r. 2, can only be applied for “ on notice.” — Jupp v. 
Cooper (1879), 6 (5. P. D. 26 ; 28 W. B. 324. 
Annotation : — Consd. Eyudo v. Gould (1882), 9 Q. B. D. 335. 

707. .] — An application, on notice, under 

B. S. C., Ord. 44, r. 2, to attach the sheiitf for not 
returning a wnt of fi. fa, should be for an order 
nisi. — Fowler v, Ashford (1881), 46 L. T. 40, 
D. C. 

70 g, ,] — Under It. S. C., Ord. 44, r. 2, a 

motion for an attachment for removing goods out 
of the custody of the sheriff can only bo made on 
notice. 

The words of R. 8. C., Ord. 44, r. 2, are perfectly 
plain & unambiguous ; if they are to be taken 
to mean what they say, a rule for an attachment 
cannot be entertained unless notice has been 
given (Lord Coleridge, C.J.). — Eynde v. Gould 
(1882), 9 Q. B. D. 335 ; 61 L. J. Q. B. 425 ; 31 
W. B. 49, D. C. 

709. .] — Squire v, Hammond, [1912] W. N. 

200, D. C. 

Service of affidavits with notice of motion.]— 

Sub-sect. 7, F., post, 

B, Form and Contents of. 

See R. S. O., Ord. 62, r. 4. 

710. General rule — Object of R. S. C., Ord. 52, 
r. 4 — Amendment.] — This was a motion by pltfs. to 
renew the issue of a writ of attachment against 
deft. The notice of motion was marked before 
Mr. Justice Kekewich, but ought to have been 
marked before Mr. Justice Stirling as the judge 
who had seisin of the action. It was objected 
on behalf of deft., (a) that the motion could not 
be made before Kekewich, J., (6) that the motion 


708 V. .] — Brennan v. Carroll 

(1844), 7 I. Eq. R. 196.— IR. 

703 vl. Not by summons ,] — An 

application for an attachment for oon- 
tempt of ct. should be upon notice of 
motion, not by summons. — Vicjtebman 
V. Mackenzie (1911), 19 W. L. U. 766 ; 
4 Saak. L. R. 302.— CAN. 

703 vil. Distinction between old 

new prcMce .] — Cotter v, Osborne 
(1907), 17 Man. L. R. 164.— CAN. 


oontompt of ot . : — Held : the motion 
was properly made on notice. — Hat- 
field V. Healy (1911). 18 W. L. R. 
612.— CAN. 

703 iii. — A notice should be 

given of a motion for an attachment 
for a oontempt of ct. — Brett v. Brett 
(1770), How. O. 62.— IR. 

708 iv. — — .] — Cunningham v. 
MUambib (1837), San. & Be. 427.— IR. 
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was bad for iiTegulariiy, because no affidavits 
were served with the original notice of motion, & 
the original notice of motion did not state the 
grounds of it. Deft, had seen copies of the affi- 
davits, subsequently to the service of the notice 
of motion, & had answered them ; — Held : (1 ) (after 
conference between Kekewich & Stirling, JJ.), 
the question was one of irregularity, & not of 
nullity, & as it was one which Stirling, J., if tlie 
matter was before him, would have power to 
remedy by giving leave to amend the notice of 
motion, & Stirling, J. having requested Keke- 
wich, J. to hear the motion, Kekewich, J. sitting 
as Stirling, J.’s viceregent ad hoc^ leave would be 
given to amend the notice of motion by sub- 
stituting, where necessary, “ Mr. Justice Stirling ** 
for “ Mr. Justice Kekewich ” ; (2) the object of 
R. S. C,, Ord. 52, r. 4, was, that a person whom it 
is sought to send to prison should know not only 
why the application is made, but also the evidence 
upon wliioh it is to bts made, so that he may have 
tlic opporlunity of considering those matters 
together ; (3) a party was entitled to take advan- 
tage of such objections, notwitlistanding that he 
has answered the aKidavits, & though he appears 
by counsel ; (4) the cb. would not condone a direct 
non-compliance with the lules upon an application 
affecting tlie liberty of the subject. — Tayloii v» 
Roe (1893), 68 h. T. 213 ; 8 R. 259. 

Annotatioris : — Ja to (2) Consd. Pondell v. Grundy, [1895] 

1 Q. B. 16. Reid. Carter v. Roberts. [1903] 2 Ch. 312. 

711. Not in; the alternative.] — The ct. will not 
grant a rule requiring an attorney to deliver up 
papei’s, in the alternative for an attachment in 
case of a non-delivery, but each branch mast be 
made the bubject of a separate motion. — Roscob 
y. IJardman (1830), 5 Dowl. 157 ; 2 FTar. & W. 118. 

712. “ Grounds of the application ** — Sufficiency , 

of statement of — ** Default in obeying ** — Orders i 
for payment into court.] — Tueheune v. Dali^, No. 
077, ante. I 

713. Necessity to specify particular j 

breach.] — (1 ) A ct. of first instance cannot discharge i 
an order made by a vacation judge, but it will in 
certain circumstances direct that no proceedings j 
be taken in respect of that order except with the 
sanction of the ct. of first instance or of the Ot. of 
Appeal. 

(2) Where a writ of attachment or a writ of i 
sequestration is moved for on the ground of dis- ' 
obedience to an order containing a number of 
directions, the particular brea^jh thereof com- 
plained of ought to bo specified in the notice of 
motion, &: in t]u‘ order made tliereon (Fauwelb, 
L.,r.). — UiPKiss V. PEUiOWS (1909), 101 L. T. ' 
701, 0. A. 

Annotedion : — Aa to (2) Consd. Brammall u. Mutual ladustrlal 

Oorpn. (1915), 81 b, J. Cli 474. 

714. -.] — (1) Sunday is not to 

be reckoned in computing the two clear days 
reqmred by R. S. C., Ord. 62, r. 6, to elapse between 
service of notice of motion & the day named for 
hearing. 

(2) IJpon motion for attachment against two 
directors of a co. for disobedience to an order 


appointing a receiver of certain profits of the co. 
the grounds of the application must be stated in 
accordance with R. B. 0., Ord. 62, r. 4. It is not 
sufficient compliance with the rule merely to serve 
a copy of the order of ct. with the notice of motion. 
The order might be disobeyed in several ways & 
the particular breach alleged must be specified.- - 
Brammall v, Mutuai. Industrial Corpn. (1915), 
84 D. J. Ch. 474 ; 112 L. T. 1071 ; 69 Sol. Jo. 382. 

715. Necessity to state — Mere service of 

order with notice of motion insufficient.] — Bram- 
mall V. Mutual Industrial Corpn., No. 714, 
ante. 

716. Description of place of hearing — ** At the 
Royal Courts of Justice — Before vacation Judge.] 

— (I) A notice of motion for attachment stating 
that the ct. would be moved at “ The Royal 
Cts. of Justice ** before the vacation judge, is a 
sufficient description of the i)lace where the motion 
is to be heard. 

Deft, lived in the country, & employed country 
solrs. who wore represented in the action by their 
London agents. Th(* notice of motion for attach- 
ment was served on the lA)ndon agents, but the 
affidavits in support were served on the country 
solr. : —Held : (2) this was an irregular proceeding, 
in contravention of R. »S. 0., Ord. 52, r. 4, which 
requires the notice of motion & the affidavits to 
be served t-ogetlw'r ; Ac (3) of R. 8. C., Ord. 07, r. 2, 
under which if not personally served they ought 
to have been served at thti “ address for service ” 
within three miles of tlie “ Central Hall of the 
Royal Cts. of Justice *’ — that is, at the London 
agent’s address ; (4) under R. S. C., Ord. 70, r. 1, 
the ct. had power to condone this irregularity. — 
Petty v. Daniel (1880), 34 Ch. D. 172; 50 
L. J. Ch. 192 ; '55 L. T. 745 ; 35 W. R. 15. 
Annotniiona : — Aa to (2) Reid. lie Martin & Varlow (1894), 43 
W. R. 247 : Smytho V. Wiles, [1921] 2 K. B. 66. Aatod) 
Consd. Taylor o. Roe, [1893] W. N. 14 ; He Evans, Evans 
V. Noton, [1893] 1 Ch. 252. Reid. Hmythe v. Wiles, [1921] 
2 K. B. 60. Generallt/t Mentd. He Woatherloy (1918), 88 
L. .1. K. B. 482. 

717. How intituled.] — O’Shea v. O’Shea & 
Parneli., No. 11, ante. 

71g, Undertaking to enter appearance — 

By solicitor.] — An application by a pltf. under 
R. S. C., Ord. 12, r. 18, to enforce by attaclmient 
a written undertaking by deft.’s solr. to enter an 
appearance to the writ, should be made & intituled 
not in the action, but in the matter of the solr. by 
virtue of the jurisdiction of the ct-. over its officers. 

A written undertaking by a solr. acting on the 
authority of deft., to enter an appearance to the 
writ, constitutes a contract on the part of deft, 
by the solr. or his agent to enter appearance, Ac 
differs from an ordinary contract only in tliat it 
may bo enforced against the solr. liimsolf by 
attachment at any time within six years, provided 
the action continues effective (Farwell, J.). — 
Re Kerly, Son & Verden, [1901] 1 Ch. 407; 
70 L. J. Ch. 189 ; 83 L. T. 624, 699 ; 49 W. R. 
199, 211 ; 17 T. L. R. 123, 189 ; 45 Sol. Jo. 120, 
206, 0. A. 

719. Name of stranger to proceedings.] — 

Re Law, [1914] W. N. 258. 


PART VI. SECT. 6, SUB-SECT. 6.~-B. 

7121. ** Grounds of the application** 
— Sufflciency of ataiement of — Default in 
^eyinff — Order to produce documenta.i— 
On a motion to commit for non- 
prod notion of certain clocnmentB after 
an inHiifncicut aUldavit on production 
has been fllod, it is not absolutely 
neoossaiT tliat tho notice of motion 
should specify what Is demanded in 
Edition to what has been produced, 
though such is the better course. — 


PiSKEN V. Smith (1869), 2 Ch. Ch. a decree : — Held : when deft, knew 
491. — CAN. I what €M3ts were complained of, it was 

712 ii. Injunction u*>t necessary to repeat them In the 

iaau^ under “ seed of this honour Me Cartbb 

court.**'] — A motion to commit for (1884). 6 O. R. 684. — GAN. 
breach of tho ** injunction issued in 
this cause under the seal of this honour- 
able ot.** is wrong In form. — Lane v. 

Hannah (1861). 1 W. & W. 86.— AUS. 

718 i. Necessity to specify 

particular breach.] — On a motion to 
oonunit deft, for non-coniplianco with 


717 i. Horn intituled,] — Where notioe 
of motion is addressed to " deft,** there 
is no room for doubt as to its meaning, 
&: it is not neoossaiw that his name 
should be mentioned In the style of 
oause. — Hatfield v. Healy (1911). 

W. I.. R- fSAM 
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Sect, 5. — Evidence and procedure: S'al)-secf 6, B. 

<£? C^io) i., cfc Hi.] 

720. Length of notice- “ Two clear days ** — 
Sunday excluded.] —B kammall r. Muiitat. Indus- 
TIMAL, CoKPN., No. 714, ante. 

As to feorvice of copy of aflldavits with notice, 
see 8iib-secf. 7, F., posf. 

C. Necessity ior Personal Service, 

(a) Motions for Aitafhment, 
i. In General, 

721. General rule.] — An atlachmeni will not bt* 
granted without pc^rsonal service when there is 
another remedy, e.g, action. — R ichmond v, Pah- 
KINSON (1835), 3 Dowl. 703. 

722. .] — Tliere musl be personal service of 

the rule nisi for an attachment, though tliere has 
been personal s(u‘vic(* of th(' rule for disobedience 
to which the rule nisi for the attachment issued.- - 
Biuket 77. Holme (183(S), 1 Jlar. & W. 059. 

723. ^-'-Semhle: there must be ^xuNonal 

service of a rule nisi for an attacliment.- B( 
Westt.ake, Ex p, Edwauds (1837), 1 .hir. 984 ; 
subsequent 2 >rocecd mgs (1838), 2 .lui. 17. 

724. .] — The ct. will not dispense with 

personal service of a rule for an attacliment , in a 
case where the person sought to b(* ser\(‘d is an 
attorn<‘y, A/ the attemjits to ser\e him personally 
have be(»n inettectual. — WiTJviNbON i\ l*EVNiN(*r<)N 
(1837), 0 Dowl. 183 ; 5 Scott 401. 

Annniation — FoUd. Ri rvne (1S43), 1 Dow. & Ti 703 

725. .] — This ct. refused to make a rule 

absolute for an attachnruuit, whore the service of 
the rule nisi had been on the wife of deft, at his 
dwelling-house, the person allecting the service 
exhibiting the oiiginal. 

It does not here appear to the c(. that there is 
any difficulty in personal service ((^OLEiiiin.E, .1.).— 
Be Guaju) (1812), <1 .lur. 910. 

726. .] — Be Pyne, No. 753, post. 

727. .] — Motion lor a rule calling upon a 

woman & lier husband, the former having been 
admitted as next friend to the infant lessors of 
pltf. but who had been made no party to the 
consent rule, to show cause why they should not 
pay the costs of the nonsuit herein, why an attach- 
ment should not issiu' for the same, or why she 
should not be made a party to the consent rule. 
Application was made for liheity to &erv(‘ tlu* rule 
on the attorney Jidd : as it was for an attach- 
ment the service must be personal. — D oe d. 
Glynds 7’. Boe (1815), (5 L. T. O. S. 132. 

728. .] — Be Pouter, Ex p. Keates (1853), 

20 L. T. O. S. 243. 

729. .] — The ct. will not dispense with 

personal service of a rule nisi for an attachment 
for disobedience of a rule. — S winpen 7’. Swinfen 
(1857), 1 O. B. N. S. 304 ; 28 L. T. O. 8. 88 ; 140 
E. K. 150. 

Annotations : — Mentd. Chambers r. Mason (lfe.'>8), h C B. N. S. 
51) ; Thomas r. Harris (1858), 27 L. J. Ex. 353 ; Swinfen v. 
Bacon, Swinfou v, Lewis (1801), 5 L. T. 83; Broun r. 
Kennedy (1863), 9 Jur. N. S. 1163; ChowD v, Parrott 
(1863), 14 O. B. N. S. 74 ; Hordinff v, Chowno (1863), 1 
New Hop. 284 ; Prestwlch v, Poloy (1865), 18 C. B N, 8. 
806 ; Strauss V. Francis (1866), L. H. 1 Q. B. 379 , Mathews 
V. Munster (1887), 51 J. P. 615 ; Neale v. Gordon Lennox, 
ri9021 1 K. B. 838. 


730. Service on solicitor on record — R. S. C., 
Ord. 44, r. 2.]— Where a notice of motion is given 
for a writ of attachment to issue against dc»ft. 
under R. S. G., Ord. 44, r. 2, service of such notice 
on the solrs. on tin* record of deft, is sufficient 
service. — Brow^ning v. Sabin (1877), 5 Gh. D. 
611 ; 40 L, .1, Ch. 728. 

Annoiniions — Expld. Rf A Solicitor (18S0), 14 Ch D. 152. 

Conad. Petty r Dana 1 (1886), 55 L T 745. Refd. Howarth 

V. Howarth (1886), 11 P D. 95; Re Evans, Evans 7*. 

Noton (1892), 41 W K. 230. 

731. .] — A notice of motion under 

R. S. C., Ord. 4i, r. 2, for leave to issue a writ of 
attachment is sulliciently sorv'^ed when served upon 
the solr. upon tlie record of the party against 
whom the attachment is to issue.— Richards v, 
Kitchin (J877), 30 1.. T. 730 ; 25 W. B. 002. 

732. .] ~ Under ordinary circum- 

stances a notice of motion for a writ of attachment 
to issue against a part y shouUI be sei ved personally, 
A. not merely on the solr. on the record of the 
party. — Mann v. Perry (1881), 50 L. J. Ch. 251 ; 
44 U T. 248. 

Annotation — Consd. Howarihi'. Hov^a 1 th (1886), 11 D. 95. 

733. Breach of undertaking.] — Tliere 

is no distinction, in regard to the service of a 
noth e of motion lor leave to issue a wiit of attach- 

I mcuit, between contc»mpt in breach of an under- 
taking Ac contempf in breach of an injunction. 

Deft, in an action had committed a breach of 
his undertaking contained in an order of the ct., 
made on motion for an injunction, & iiersonal 
service of a motion for leave to issue a writ of 
attachment against 1dm could not be effected. 
Pltf. served a cox>y of the present notice of motion 
on d(d1 .\ solr. who was on the record of the action. 
The question arose whether tins was sufficient 
service under B. S. (\, Ord. 44, r. 2, & Ord. 67, r. 7 : 
— Held : the order would be made upon atTidavit 
of seivico ui)on the solr. who had actcsl for deft, 
in the action, notwithstanding thal he had ceased 
so to act shortly after the date of the undertaking. 

So long as any order made in the action is not 
worked out, or so long as an yt lung remains for 
working out the judgment the solr. on the record 
remains the solr., & the trial of the action does not 
terminate that relation. Service on the solr. on 
the record of the notice ot motion to attach deft, 
was sufficient. It was good service on deft, 
(Guttty, j.).— Callow v. Young (1886), 55 1j, T. 
643 ; subsequent proceedings (1887), 56 L. J. Gh. 690. 
Annotations — Consd. D v A., [19001 1 Ch. 484. Refd. Re 

1 Launder, Lamidor v, Kichards (1908), 98 L. T. 554. 

734. Service at address for service sufficient.! — 
Petty v. Daniel, No. 716, ante. 

13S, Substituted service — Power to order.] — 
Wliere an application was made supported by 
affidavit for an order for substituted service of a 
notice of an application for an attachment ; 
— Held: there was no power to make such an 
order except in the case of the writ of summons in 
an action. — A non. (1876), 2 Char. Cham. Cas. 
16 ; Bitt. Prac. Cas. 139. 

736. Necessity for leave to effect .] — Be 

Davis, [1887] W. N. 252. 

I 737.^ In Probate Division.] — In the Pro- 

bate Div. when personal service of notice of motion 


720 i. Length of notice ,} — Four days’ 
notice must be given of a motion to 
commit.— Gray v. Hatch (1866), 2 
Ch. Ch. 12.— CAN. 

72011. .] — Brouqhallv. Hr tor 

(1869), 2 Oh. Oh. 431.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— 
C. (a) I. 

721 i. General rule ,] — A rule nisi for 


an attachment must bo i)oi*8onally 
served, 8c the original shown.— 
Cryslerv. CAm*BELL (1844 >, 1 U. C. K. 
416.— CAN. 

780 i. Service on solicitor .] — Upon 
motion for a wnt of attachment 
against the manager of deft. co. for 
disobeying an injunction. A notice 
of motion for attachment was not 
personally served on deft, but only 
on his solr. ; — field : personal service 


of a notice of motion is an essential 
pre-requisite to committal. — G oldrn 
Gate Mining Co. v. Granite Creek 
Mining Co. (1896), 5 B. C. R. 145. — 

CAN. 

730 il. .] — ^A motion for attach- 
ment should be served on deft, per- 
sonally, service on his solr. not being 
sufficient. — P arker r. Dodhon (1914). 
33 N. Z L. R. 1313.— N.Z. 
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to atiacli for non- compliance with an order cannot 
be cfTectcd & the original order has been duly 
seiwed, substituted service, by analogy to the 
practice in the other divisions of the High Ct., is 
sufficient. — H owaiith v. Uowartu (1886), 11 

P. D. 95 ; 55 L. J. P. 49 ; 55 L. T. 303 ; 34 W. li. 
633 ; 2 T. L. R. 705, O. A. 

Annotation : — Befd. He, Evans, Evans v. No ton, [1893] 1 Ch. 

•2.52. 

738. Service on clerk of solicitor — Motion to 
attach solicitor for non-delivery of bill of costs.] — 

A notice of motion to attach a solr. for non- 
compliance with an order to dehver a bill of costs, 
obtained on petition of course, was served on the 
solr.’s clerk at the solr.’s office, there being difficulty 
in effecting personal service. The order had been 
served personally : — Held : the service of the notice 
of motion was insufficient ; but leave would be 
given to re-serve the notice of motion by leaving 
it at the solr.’s office. — He Dance, [1895] W. N. 127. 

Where respondent has knowledge of proceedings.] 

— jSee Sub-seel. 6, C. (o), ii., post. 

Where respondent evading service.] Sub- 
seet. 6, 0. (a), iii., post. 

ii. IV/iere Rcspondntl has Knowledge of A pplicaiion. 

739. Shown by respondent’s affidavit — Substi- 
tuted service ordered.] — WJiere a rule nisi for 
attac’hment had not been served on T. but there 
was an affidavit of T. before the master which 
showed that he knew of the rules, the ct. refused 
to make the rule absolute but directed substituted 
service upon T.’s attorney. — T uomas’s (Use (1718), 
11 Mod. Hep. 284 ; 88 K. R. J043. 

740. Shown by applicant’s affidavits.] — A rule 
absolute will be granted for an attachment without 
a direct/ affidavit of pei*sonal sejwice of the rule 
niaiy if the afTidavits disclose circumstances to 
satisfy the ct. that the. rule nisi has reached the 
hands of the part/y, though they sliow that he is 
keejnng out of the way to avoid service . — He 
Mouius (1853), Bail (^t. CJas. 190 ; 22 L. J. Q. B. 
417 ; 21 L. T. O. S. 170 ; I D. L. R. 522. 

741. .] — On a motion to make absohite a 

j’ule for an attachment for not delivering a bill of 
costs, no cause was shown, but the rule had not 
been personally served. The affidavits however, 
laid sufficient ground to induce the ct. t/o believe 
that it had coukj to the knowledge of tlie attorney : 
Held : the rule should be made absolute. — 
He — (1856), 27 L. T. O. 8. 185. 

Respondent evading service.] — See Sub -sect. 0, 
0. (a) iii., post, 

iii. Hespondent eoading Service, 

742. Whether personal service dispensed with.] 

— Where a copy of a rule nisi for an attachment 
was delivered to deft.’s son, who refused to say 
where his father was, & an appointment was made 
for a subsequent day, but the deponent was unable 
to see deft. : — Held : this was not sufficient to 
dispense with personal service . — Re Ibbeiitson 
( 1836), 6 Dowl. 160. 

743. Evasion by attorney.] — Re Pyne, 

No. 753, post, 

744. Service on wife.] — Service of the rule 

nisi for an attachment for non-payment of an 
award had been on deft.’s wife, & there was reason 
to believe deft, himself had kept out of the way, & 
had ultimately received the rule : — Held : per- 
sonal service would be dispensed with, & the rule 


made absolute on service on the wife. — Potteh v, 
Williams (1812), 6 Jur. 508. 

745. .] — Where a party has boon 

duly subpoenaed by the Drown to give evidence, & 
disobeys the exigency of the writ, the ct, will grant 
an attachment, & make it a ])art of the rule tliat 
service on Ids wife may be valid, it being sworn, 
that his wife had said he was absent from home, 
&; had gone out of the way till the affair was over. 
— A.-G. V. Yates (1811), 8 .T. P. 614. 

746 . ,] — Semble : the ct. will dispense* 

with personal service of a rule for an attachment, 
in cases where there is no other remedy, & it is 
clear that the part/y keeps out of the way to avoid 
service . — Re Whalley (1815), MM. & W. 731 ; 
3 Dow. & L. 291 ; 15 L. J. Ex. 4 ; 9 .lur. 995 ; 
153 E. R. 670. 

Annotation ; — Refd. Turner r. Blundell (1818), 12 L. T. O. S. 

177. 

747. .] —Re Mokris, N(^. 740, unfe. 

748. Answers to interrogatories.] — A 

rule 7iisi had been granted, calling on deft, to show 
cause wliy an attaclmient should not issue against 
him for not answering interrogatories pui’suant to 
a judge’s order. The clerk to pfff.’s attorney 
swore that on his calling at deft .’s residence he 
was told lie was within, but would see no one, & 
thai, on it being explained that the object was to 
serve him with the rule nisi, ho was heard to say 
that he would not bo seen, for ihat pltf. had got 
Idrn tight enough; — Held: the contempt was 
complete on deft.’s neglecting to answer the inter- 
rogatories within the time mentioned in C. L. P. 
Act, 1854 (c. 125), s. 51, A: the rule would be madti 
absolute vdthout requiring iiersonal service*. 

It is i*equisito in such cases to do all that is 
reasonably m*oessary to protect a man from an 
attachment being issued against him without due 
notice*, but here we think that under the circum- 
stances you hav(' done enough to satisfy us 
(Oroiviptun, j.). — Seapield (Lord) v, Pratt 
(1862), 6 L. T. 674. 

749. Respondent out of jurisdiction.] — 

Fa VATU) V, Favard, No. 597, ante, 

750. ,J — Upon tlio authority of 

Favard v. Favard [No. 597, ayitc] a writ of attacli- 
nu*nt & a committal order were directed to be 
issued upon the ex 2)- application of petitioner 
against resp., who had taken a chile], the custody 
e)f whom was in questiem, out of the jurisdiction. — 
Gordon v. Gordon, [1903] P. Ml ; 72 L. J. P. 
33 ; 89 L. T. 73 ; on appeal, [1904] P. 163, C. A. 
Annotations: — Folld. K. v. Wlgranel, He Wlg-and (1913), 82 

L. J. K. B. 735. Mentd. Evaub v. Evans Sc Blyth (1904), 

20 T. L. ll. 612. 

751 . & substituted service ordered — At 

house of respondent.] — Service of all processes 
intended to bring a party into contempt, should 
be personal if possible ; but if it can be made 
appear to the ct. that service cannot be effected 
personally, & that there was probable cause to 
suspect that the party kept out of the way for 
the purpose .of avoiffing such personal service, 
the ct. will grant a rule nisi for an attachment, & 
order that service, by leaving the rule at the 
dwelling-house, shall be sufficient. — W eston v, 
FAU 1 ..KENER (1815), 2 Price, 2 ; 146 E. R. 1. 
Annotation : — Befd. Levy v. Dnnoombo (1836), 1 Gale, 00. 

752. .] — Rules for an attach- 

ment must bo served personally. 

Upon an affidavit, that defts. were “ shy & 
difficult to bo mot with ” & that deponent had 


PART VI. SECT. 6, SUB-SECT. 6.— 
C. (a) iU, 

761 i. Whether personal service di$* 
pensed with — <£; substituted snvice 
ordered ,] — Slack v. Atkinson, He 

J. — VOL. XVI. 


Slack (1892), 4 V. li. (Eq.) 230.— 

AUS. 

761 ii. Hy posting notice 

on door of residence .] — Whoro personal 
service was impossible, tho ct. made 


an order for subHtituiiou of service of 
notice of motion to attach by po^tlnff 
the notice ui)ou the door of resp.'s 
residence. — O'Nkill v. Ai'ERLfiAN 
(1896), 30 J. L T. 162.— IR. 

P 
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Sect. 6. — Evidence and procedure : Sub-aecL 0, C. 
(g) tii., iv, <£ ? v., (b) D.] 

tried all the means in liis power, by two montlis, 
before he could serve defts. personally with the 
award, for the non-performance of which the 
attachment was sought to be enforced ; — Held : 
the ct. would refuse to order that service at the 
dwelling-house should be deemed good service of 
a rule for an attachmeniu—GAitLAND v, Ooulden 
(1828), 2 Y. & J. 89 ; 148 E. K. 844. 

763. At office of respondent.] — 

Pensonal service of a rule for an attachment cannot 
be dispensed with, even thougli the person sought 
to be served is an attorney, though it may be 
inferred that he has systematically obstructed all 
attempts at such personal service. Neither will 
the ct. substitute service by sticking a copy of the 
rule Jiisi in the Q. 13., & leaving anotiier copy at 
pltf.^s place of bu.sin(‘ss, but will enlarge the nile 
to give furth(‘r tinui to effect pei'sonal service. — 
He l^YNE (1843), 1 l)ow. & L. 703 ; 13 L, J. Q. 13. 
37 ; sub 7io)7L v, Pyne, 7 Jur. J 109. 

754, .] — 7/c Dance, No. 738, 

ante. 

755, .] — Evidence was adduced 

on an cx p, inoticm to sliow that a solr. was keeping 
out of the way in older to avoid personal service 
of a notic(‘ of motion for a writ of attachment to 
issue against, him : — Held : tlie cl. would order 
that service of the notice of motion, by leaving 
during business hours a copy of the notice of 
motion, together with a copy of the order to be 
mad(j on the cx p. application before the ct., 6c 
copies of the affidavits in support, of the motion, 
at. the solr.’s olflce, should be deemed good service 
of the notice of motion on the solr . — He A Soucitok 
(1910), 00 Sol. Jo. 708. 

756, On solicitor of respondent.] — 

The ct.. will not grant a rule t hat service of attach- 
ment on deft.’s attorney shall be sufficient, although 
it be sworn that rc‘i)(‘ated attempts have been 
made to serve deft, personally, but he was not to 
bo found, 6: althougli it is suggested that deft, 
keeps out of the way to avoid being served. — 
Head v. Four (1819), 1 Ghit. 170. 

767. .]~—He Luxmore, Gordon 

V. Woods, [1888] W. N. (13. 

758 , On agent of respondent.] — A 

rule for an attacliment having been granted, 
personal service was (waded by tlie party’s riding 
away at a swift rate from tlie clerk, wlio wjw about 
to servo it. On these facts being stated, the ct. 
ordered the service to be made on deft.’s agent ; 
& that a rule should be moved for to show cause 
why, under the above circumstances, that service 
shoidd not be deemed good service. — Anon. (1825), 
3 D. J. O. S. K. B. 237. 

759 , By posting rule In Queen’s 

Bench — Where respondent a solicitor.] — He Pyne, 
No. 763, ante, 

iv. Against Defendant in Action where No Appear* 
ance entered, 

760, Motion filed In court — R. S. C., Ord. 67^ 

r. 4.] — A notice of motion for leave to issue a writ 
of attachment is sufficiently served whore the 
party against whom the attachment is to be 
issued has not entered any appearance, by filing 
it with the proper officer, pui'suant to R. S. O., 


Ord. 07, r. 4. — lie Morris, Morris v, Fowler 
( 1890), 44 Ch. D. 151 ; 60 L. J. Oh. 407 ; 62 L. T, 
768 ; 38 W. R. 522. 

Annolcdions : — Consd. Re Evans, Evans v. Noton, [1893] 

1 Ch. 252. Difltd. Re Rassott, Bassett v, Bassett (1894), 

38 Sol. Jo. 564. 

761. .] — Re Evans, Evans v. Noton, 

No. 21, ante, 

762. Where no difficulty in serving 

respondent.] — An order was made that deft., who 
had not entered an appearance in the action, 
should, within 15 days after service of the order, 
leave at the chambers of the judge certain accounts 
& statements. The order was served on deft. 
l)ersonally on May 12. Deft, did not comply with 
the order, A on June 8 plt-f. gave notice of motion 
for leave to issue an atJacliment against him. 
The notice was nol- served on d(‘ft., but was filed 
with tiio officer of the ct. pursuant to R. S. C., 
Ord. 67, r. 4 : — Held : as i^ltf. evidently knew 
where to find deft., loavci ought not to be givt‘n 
to issue an attachment unless notice of the motion 
was serv ed on deft.— He BAssEi^'r, Bassett v, 
Bassetis [18941 3 Ch. 179 ; 63 L. J. Ch. 814 ; 38 
Sol. Jo. 561 ; 8 R. 17 1. 

V. Waiver hy Hcspo^ident, 

763. By obtaining enlargement of rule.] — If a 
party against wlioni a rule is granted, obtains it,s 
enlargeinent, lie cannot afterwards object that it 
was not pei*sonally served.— Cautwrkhit v. Black- 
worth (1832), 1 Dowd. 489. 

Avnotatioria Folld. Kx p. Alcock (1875), 1 C. P. D. 68. 

Mentd. Donlan v. Brolt (1834), 2 Ad. & El. 344 ; Cock v. 

Cent (1844), 1.3 M. & W. 364. 

764. By consenting to enlargement of rule.] — 

A rule for an attachment against a solr. for non- 
delivery of a bill of costs pursuant to a judge’s 
order stood in the peremptory paper for Nov. 9, 
but/ could not be argued on that day, & by consent 
of counsel on both sides it- was adjourned, (^ouusel 
for the solr. not apx)earing on the adjourned day : — 
Held : the appearance of counsel & his consenting 
to the iule being enlarged was a w^aiver of pei*sonal 
service, & the rule would be made absolute. — 
Ex p, Alcock (1875), 1 C. P. 1). 68 ; 33 L, T. 632 : 
24 W. R. 320 ; sub nom. He A Solicitor, 46 
D. J. Q. B. 86. 

AniwtcUiona Distd. Re Cunningliam (1886), 65 L. T. 766 ; 

K. V. Kowo (1894), 71 L. T. 578. 

765. By appearing to object — To want of 
personal service.] — Whore a vulo nisi issues, to 
show cause why an attachme^nt should not issue 
for not obeying a judge’s order which has been 
made a rule of ct., A the rule nisi is not i)ersonally 
served, but the party appears upon it & objects 
to the want of personal service, such ai)i)earance 
waives the necessity of a personal service. ~ Levi 
V, Buncombe (1835), 1 Cr. M. & R. 737 ; 6 Tyr. 
490; 149 E. R. 1277 ; sub nom. Levy v. Dun- 
combe, 3 Dowl. 447 ; 1 Gale, 60. 

AnruMiona : — Distd. Blrkot v, Holmo (1836), 1 Har. & W. 

669. Consd. Re Westlake, Ex p. Edwards (1837), 1 Jur. 

984. 

(h) Motions for Committal, 

766. General rule.] — (1) Notice of motion to 
commit deft, must be served upon him personally 
if practicable, service upon his solr. being insuffi- 
cient ; & the ct. will not make an order for sub- 
stituted service until it is satisfied that every 
endeavour has been made to effect personal service. 


PART VI. SECT. 6, SUB-SECT. 6.— 
C. (a) V. 

%, Not hy adjoummenta at res* 
ponde7iV8 requeat .] — Upon motion for 
a writ of attachment against the 
manager of deft. oo. lor disobeying an 


ini unction it was objected that notice 
of motion was not personally served on 
manager, but only on doft. co.'s solr. : 
— Held : the want of personal service 
of the notioe of motion was not waivod 
by adjournments at his request. — 
Golden Gate Mining Co. v. Gbanits 


CJRBRK Mining Co. (1896), 5 B. C. R. 
14.5.~-CAN. 


765 1. By appearance .} — Personed ser- 
vice of a rule niai tor an attachment is 
waived by appearance. — Stabb Manu- 

FAOTUBINO Oo^ LTD. V. FAIBBANBS 

<1872), 9 N. S. K 46.— CAN. 
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Mere knowledge on the part of deft, of pltf.’s in- 
tention to move to commit does not dispense with 
the necessity of endeavouring to effect personal 


service. ... 

(2) The appearance of deft, upon the motion is 
not a waiver of any objection on his i)art on the 
ground either of want of personal service or of 
any irregularity. --Mander v, Fai.cke, [1891] 
ri Oh. 188 ; 61 Ti. J. Ch. 3 ; 64 L. T. 791 ; 40 


W. R. 31. 

767. Must be personal.] — An apphcation was 
made without notice to commit deft, for a con- 
tempt in abuse of the process of the ct. : — Held : 
he woiild be committed, unless he showed cause 
to tlie contrary on personal notice. — Van v. PiacE 
(1713), Dick. 91 ; 21 E. R. 202. 

7 eg, Breach of Injunction.] — Upon breach 

of an injunction i*estraining an act, the proper 
l;our ^0 is personal service of notice of motion 
that deft, shall stand committed; it is not the 
jiractico to move that lie shall show cause why lie 
shall not stand committed. — Angeustein v. Hunt 
(1801), 6 Ves. 488 ; 31 E. R. 1158. 


Annotation : — ^Re!d. Durant m. Mooro (1830), 2 Push. & M. 33. 


769. .] — Personal si‘rvice of a notice 

of motion to commit for breacli of an injunction 
is necessary, <fe cannot be dispensed with, though 
ctmnsel undertake to appear for the pai*t-y. — 
Ellerton V. Thirsk D320), 1 Jac. W. 370 ; 37 
E. K. 419. 

Anmdaiuma : — Consd. Nelson v. Worpsani, 1181)01 W. N. 

210 ; MauOer i». Faloko, 1181)1] 3 Ch. 488. Mentd. M'NoU 

V. Garratt (1811), 10 L. .1. Vli. 207. 

770. Order nisi.] — An order that a 

deft, in contempt for breach of an injunction shall 
stand committed, unless causis be shown on a 
stated day, is not irregular if it be ptu'sonally 
served. — D urant v. Moore (1830), 2 Russ. & M. 
33 ; 9 Ju ,T. O. S. (h. 12 ; 39 E. K. 307, 1.. O. 

771. .J-~lJpon a motion to commit, 

it lining necessary that iiei’soiial service should bo 
made ux>on the iiarty sought to be committed, it 
is not necessary, in addition, to serve the notice 
on the clerk in ct. - Rowdj.er v, Rowdler (1840), 
9 J.. J. Ch. 391 ; 4 .Tur. 626. 

772. By married woman — Separate 

appearance.] — (1) Where a wife is living separate 
fi*om her husband, & abroad, though she has 
api)eai*ed jointly with him by the same solr. in all 
the proceedings in the cause, a notice of motion 
to commit for contcTajit must be served upon her 
personally, 6c substituted service ought not t-o be 
ordered. 

(2) Either plif. or the husband may obtain an 
order for the wife’s separate appearance. — H ope v. 
Carnegie (1868), L. R. 7 Eq. 254 ; sub nom. Hope 
t). Hope, Hope v. Carnegie, 19 T... T. 374 ; on appeal 
(1869), 4 Ch. App. 264, L.JJ. ; subsequent pro- 
ceedings (1869), L. R. 7 Eq. 263. 

773. .] — Qn motion by pltf. for an 

injunction to restrain deft, from representing his 
business as that of pltf., deft, by his counsel, gave 
an undertaking not to use a certain name as the 
trade name until the trial, 6c the motion was 
directed to stand over. Deft, having committed 


a breach of the undertaking, notice of motion to 
commit to prison was given. Deft, objected that 
it had not been personally served on him : — Held : 
the motion would stand over in order that deft, 
might be served personally. — N elson v, Worssam, 
[1890] W. N. 216. 

Annotation: — Consd. Mander v. Falcke, [1891] 3 Cli. 488. 

774. .] — D. V. A. & Co., No. 499, ante. 

775. Notice may be served in vacation — In case 
of urgency.] — Bennett v. Elborough (1892), 36 
Sol. .Jo. 729. 

776. Not waived by appearance on motion.] — 

Mander v. Falgke, No. 766, a)Ue. 

7>. Sufficiency of Service. 

777 • On Sunday.] — A rule tiisi for an att*ach- 
ment for non-payment of money, pursuant to the 
master’s allocatur ^ cannot be served on a Sunday. — 
McIi^ham V. Smith (1798), 8 Term Rep. 80 ; 101 
E. R. 1281. 

Annotation : — Refd. Rawlins v. Wost Dorhy Overseerfl (1840), 

1 Lnt. Rofir. (Jas. 373. 

778. Service at dwelling-house — Original must 
be shown.] — A rule nisi was served by puttinjj a 
copy under the door of deft.’s house 6c acquainting 
deft., who was in the house, with the contents : — 
Held : this was insulllcient service, it being necessary 
that the original rule sliould be shown to the party 
at the time of service. — R. v. Pike (1733), Barnes, 
403 ; 94 E. R. 976. 

770, R, s, c., Ord. 44, r. 2.] — A notice of 

motion in any action or matter for the issue of a 
writ of atiarhmerit, under R. S. C., Ord. 44, r. 2, 
may be served by leaving the same at the place of 
r(‘sidence of the party a(T(»cted thereby. — Re A 
Solicitor (1880), 14 (3i. D. 152 ; 40 L. J. Ch. 295 ; 
42 L. T. 310 ; sub nom. Re Ryan, 28 W. R. 529. 
Annotations : — Reid. Rt Monis, Morris v. Fowler (1890), 44 
D. 161 ; lie Evans, Evans v. Notou (1892), 41 W. R. 

230. 

780. Service on clerk In court.]— Service was 
effected on the clerk in ct. on deft., with a notice 
of motion, that he might stand committed, for 
breach of an injunction : — Held : this was good 
service. — H ugo v. Floyer (1773), Dick. 478 ; 21 
E. R. 365. 

781. On servant — Not at dwelling-house.] — On 

motion to •make absolute a rule for an attachment, 
on an affidavit of service of tlie rule on a servant 
of the party, not at his dwelling-house : — Held : 
the service was insufficient. 

There is no case of service on a servant being 
held good, unless it be at the dwelling-house, 
where all proceedings not required to be personally 

served should be left {per Cur.). v. 

(1815), 2 Price, 4 ; 146 E. R. 2. 

782. As to time.] — Where a reasonable timo 
had not been given between the day of serving a 
rule for an attachment 6c the day of showing cause, 
the ct., on making the inde absolute, directed the 
attachment to lie in the office a few days, until 
notice of that step being taken should be given 
to deft.— R. V. Giles (1836), 4 Dowl. 669. 

Service of afffdavlt with notice of motion.] — See 
Sub-sect. 7, F., post. 


PART VI. SECT. 6, SUB-SECT. 6.— 
C. (b). 


707 i. Must be person(jil .\ — An appli- 
cation to commit will not be g^ranted 
ex parte ; notice sboutd be served on 
re^. — Blatn v. Tkrrxbbkbt (1864), 
1 Ch. Ch. 256.— CAN. 


767 IL ,] — ^Patterson e. Bowrs 

(1853) 4 Gr. 44.— CAN. 

768 i. Breach of tf0itowtum.y — 

Meluno V. Blus (1861). 7 U. C. b. J. 
O. 8. 18.— CAN. 


a. Service on solicitor .] — A notice 
of motion to commit for contempt 
should be served on deft.^s solr., not 
on deft, personally. — Ross v. Robert- 
son (1866), 2 Ch. Ch. 66.— CAN. 


b. .1 GotTRLAY V. 

(1867), 2 Ch. Ch. 168.— CAN. 


Riddle 


0 . Where defendant not party 

I to cause .] — Notice of motion to commit 
a person not a party to a oause for 
' contempt in disobeying: an order need 
i not bo personally sorved where the 


party has a solr. — Wrr>4<)N v. Wilson 
(1876), 7 P. R. 67. -CAN. 

d. Whether waived by appearance 
by counsel dt by filiny ajffiaaviis .] — 
Thoiififh perHonal Hcrvice of a notice of 
motion is iiecossary in a motion to 
commit, a person who appears by 
connsoi, &; on whose behalf affidavits 
have been filed, must be held to have 
waived the point as to non-personai 
service . — Re Boyle Local Govern - 
MTWT Election Petition (1906), 39 
L h. T. 243.— IR. 

F 2 
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Sect, 6 . — Evidence and 'procedure: Sub‘scct, (S, E, 
F,; svb-sect. 7, A,, B., C., D, E, (a) 
(6).l 

E, Affidavits of Service, 

See K. M. Ord. 38, r. 1, Ord. 52, r. 4, & 
gcncralty, Evidence. 

783. Necessity for.J — In all of coiriTait- 

mcnt tlicro must be an alTidavit of service. — 
WniTHEAT) V. Tiustletiiwait (1747), 3 Atk. 019 ; 
20 E. n. 1150. 

784. .] — No attacliment to issue in future 

wit hold an aflidavit previously filed. — B hoom- 
IIEAD c. HMiTii (1803), 8 Ves. .357 ; 32 E. R. 303, 

[j, C. 

Annotutions : — Cossd. Gardnor Kowo (182b), 4 Russ. 578. 
Mentd. Boohii) v. Bo Tawtet (18ia), 1 Ves. be B. 324. 

785. .] — An attachment against tlic shorifT, 

for not bringing in the body, can only be granted 
on an aflidavit of service of the rule ; no cvid<‘nc e, 
however strong, that tlie slierilT had received lJu‘ 
rule, will .sup})ly tlie want/ of it. — Hahmeh v, Tim’ 
(1810), 2 Mai*sh. 251. 

786. .] — Taylou V. UoE, No. 710, aate, i 

Necessity for aflidavits in support.]— See Sub- j 

sect. 7, F. (^r), post, 

787. Copy of order to be annexed to or recited 
in.]— An attachment will not. be granted for non- 
payment of mont*y inu’siiant to ord(‘r, unless a 
copy of the order be annexed to or recited in the 
aflidavit of servici*. — iiiDMOBE v, Lidmohe (1803), 
32 L. J. P. M. A A. 134. 

Service of affidavits with notice of motion.] — See 

Sub-see t. 7, F., post. 

Contents of aflidavits in support.] — See Sub- 
sect. 7, E., 2^ost, 

F, Amendment of, 

788. To add committal to attachment.] — Cal- 
low v. Young, No. 496, ante. 

Distinction between atlaclimeni committal, 
see Sect, 2, ante, 

789. Where marked with name of wrong 
judge.] — 'rAYL(»K V, Roe, No. 710, a?tte, 

790. Amendment of title— Addition of name — 
R. S. C., Ord. 28, r. 12,1— lie Law, [J914] W. N, 
258. 


Suu-HECT. 7.— -Affidavits in Suppout. 

A, Necessity for, 

791. When dispensed with — Report of registrar 
as to refusal of witness to be sworn.] — Tie Debtor, 
Ex p. Petitioning Creditors Ac Debtor (1907), 
Times, May 34. 

B, By Whom made, 

792. Payment directed to several persons — 
Affidavit by one sufficient.]— A nile of ct. directed 
a sum of money to be paid to deft, or his attomies. 
The aflidavit of on(» of deft.’s attornies stated a 
demand & refusal, At that the money had not been 


PART VI. SECT. 6, SUB-SECT. 6.— F. 

e. Amendment of notice.] — A uiO' 
lion to coninilt, ivroDK in form, may 
be amended. — L ane v. Hannah (1801), 
1 W. & W. 66.— AUS. 


paid to him, & that he believed it was still unpaid : 
— Held : this affidavit was sufficient to grant an 
attachment, without an affidavit from the other 
partner. — Tubmans v, Penn (1837), Will. Woll. & 
Dav. 2J7. 

793. Non-delivery of bill of costs — Affidavit by 
person to whom delivery ordered.] —The affidavit, 
to ground an attachment against an attorney for 
not delivering a bill of costs under a judge’s order, 
must be made by the person i>o whom tlie bill is 
by the judge’s order chrected to be delivered, & 
tlie affidavit of his managing clerk is insufficient. — 
Pon’ER V, Bark (1841), 6 Jur. 204. 

C, Form of, 

794. How intituled,] — Motions & affidavits for 
attachments in civil suits are proceedings on the 
civil side of the ct. until the attachments issue, & 
are to be intituled with the names of the parties. 
As soon as the at-taclmients issue, the proceedings 
are on th(^ Crown side, Ac from that time tlie King 
is to bo named as the prosecutor. — Wood v, Webb 
(3789), 3 Tenn Rep. 253 ; 300 E. R. 660. 

795. Attachment against sheriff.] — The 

aflidavit for an attachment against the sheriff, 

should be intituled 31/. v, Hherilf of , in the 

c*ause of P. , with the clirislian names of 

the parties. — R. v. Middlesex (Sheriff) (1823), 
2 L. J. O. S. K. B. 38. 

790 , ,] — attachment may ho 

said lo be granted wiien t/he rule for tlu* attfichment 
is obt/ained, Ac after that t/he proc.eedings are on 
(he Crown side of the ct., & affidavits in the matter 
are pro])erly intituled R. v. The Sheritf of 

. — R. V, Middt,esex (Sheriff), lie Barton 

r. Morgan (183(5), 2 M. Ac W. 107 ; 2 Gale, 221 ; 
6 L. J. Ex. 9 ; 150 E. R. 689. 

797 , Motion to set aside attachment 

against sherill.] — Affidavits to set aside an attach- 
ment that has been granted though not issued, in 
the course of a civil suit must he intituled R. v. 
party to be attached, etc. — R. v, Middlesex 
(Sheriff) (1797), 7 Term Rep. 439; 101 E. R. 
1065. 

Annoiaiion : — Refd. ii. v. Mlddlobex (1798), 7 Term Rop. 627. 

798, ,] — All aflidavil/ ■ ill support of a 

motion for setting aside an attachment against the 
slierifl, may be intituled R. v. SheriJY of Middlesex, 
without naming the cause in which the attachment 
has been obtained. — 11. v, Middlesex (Sheriff) 
(1826), 5 B. Ac C. 389 ; 108 E. R. 145 ; suh nom, 
R. V, Middlesex (Sheriff), lie Penning v, 
Hollyoak, 8 Dow. Ac Ry. K. B. 149. 

799 , J — affidavit showing cause 

against a rule for setting aside an attachment 
against the late slierifl, for not bringing in the body, 
should be intituled, not in the original cause, but 
in that of R. v, late sherill, in a certain cause (the 
original one). — R. v, Middlesex (Late Sheriff), 
Be Warren v, Db Burgh (1838), 8 L. J. C. P. 39. 

800, Variance between parties to action & 

order — Action by wife as administratrix together 

ment for contomp^t of ot. will be dia- 
eharnred, if the a.mdavit in Hupport be 
headed ** In ro, etc.** where there is 
no such matter depending in ot . — Be 
Ross (1876). 2 li, & C. 696.— CAN. 


j)laintiff8 — AjfidaiHt by one sufficient.] — 
Where several partners are pltfs., an 
aflidavit for attachiueut made by one 
is suflicient. — G olding v. Water- 
nousE (1876), 3 Pug. 313.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— A. 

791 i. Ti hen disp< nsed with. ] — A part y 
lo a suit may move to ooinimt for 
contempt, although no affidavit is 
liled by liim or on his behalf to the 
efleot that the alleged contempt may 
prejudice him in ids suit. — S toddart 
i>. Prentice (1898), 6 B. C. K. 308. — 
CAN. 

PART VI. SECT. 6, tfUB-SECT. 7.— B. 

g. Where several partners are 


PART VI. SECT. 6, SUB-SECT. 7.— C. 

794 i. How iiUituled.] — -A certiorari 
having been issued & not obeyed a rule 
nisi for an attachment was granted; 
the affidavits on wbioh the rule was 
granted were intituled in the cause ; — 
Held : the affidavits were rightly 
intituled. — Be Clyde Co^vl & Mining 
Co. (1870), 8 N. 8. 11. 56.— CAN. 

794 ii. . 1 — ^A rule nisi for attach- 


794 ill. .] — ^An affidavit to ground 

a motion for an attachment must be 
hitituled the same as the rule. — -U. v. 
Tuam Union Guardians (1846), 9 
1. L. R. 324.— IR. 

794 iv. . ] — An affidavit in support 

of an applioation to commit need not 
be intituled in any cause. — R. v. 
O’Doghkrty (1848), 5 Cox, C. C. 348. 
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with husband.] — Where a wife sued as adminisira- 
trix, together with her husband, & the title of an 
order to tax the attorney’s bill took no notice of 
the husband, a rule nisi for an attachment for 
non-payment of a sum found due by the master’s 
allocatur was granted on an affidavit intituled as 
in the action not like the order. — Schooling v. 
Ckottchman (1885), 1 Har. & W. 869. 

801. Variance between affidavit & order.] 

— ^By an order expressed to be made in a cause, & 
in the matter of Trustee Act, 1850 (c. 60), a deft, 
was directed to transfer stock. Upon an aflidavit 
of service of this order, wliich was intituled in the 
caur^e only, a wiit of attachment for disobedience 
was issued, on whicli deft, was in custody. The 
writ was dischai*ged for irregularity on account of 
a variance, but the c t. declined to give deft, costs. 
— Mac’kenzik V, Mackenzie (1852), 5 I)e G. & Hm. 
888 ; 21 L. J. Ch. 886; 19 U. T. O. S. 28; 64 
E. H, 1148. 

D. Swearing of. 

See, now, B. S. 0., Ord. 38, r. 16. 

802. Not before agent of prosecutor.] — The ct. 
will in no case issue an attac hni(*nt against a party 
at t/he suit of another, where the affidavits on 
whicli the motion is founded are sworn before' the 
agents of prosecutor.— it. v, Waiaace (1789), 
3 Term Bep. 408 ; 100 E. H. 644. 

803. Not before solicitor of prosecutor.] — Be 
Gueoil Be UuANCK, No. 688, anic, 

804. Whether before agent of solicitor of 
prosecutor.] —Bt (Jregg, Be Thance, No. 688, ante, 

B, ( 'onlenls of, 

{a) In General, 

805. Must state all facts.] --An affidavit in sup- 
Xiort of a rule for an attaclnncmt sliould distinctly 
lay all the facts before tlu* ct It. v, Walbuook 
OVKUSEEU (1815), 9 .1. E. ,lo. 298. 

806. Must show who is in contempt •] — Eltf. 

applied for an ordei* for attachment against^ defts. 
for disobeying an order for inspection of documents 
made a mb' of ct. 77 c/d .* lij(* ct. could not grant 
an attaciim<*nt, bc‘C*<au.s(* it was not shown by the 
aflidavit who was in contempt.— - v. Mis- 

sionary Society (1858), 82 L. T. O. S. 108. 

807. Must show grounds for motion.] — T ayt.ok 
V, Koe, No. 710, ante, 

808. Disobedience to subpoena — Witness called.] 

— ^Tlie ct. will not grant an attaclunent against a 
witness for disobedience to a suhpoojia, unless ilie 
affidavit state that be was duly called at the trial. 
— Malcoijvi V. Bay (1819), 8 Moore, C. P. 222. 
Annotation Refd. Dixon v. Loo (1834), 1 Or. M. & Jl. G45. 

809. .] — Scinble : The affidavit in 

supp()rt of an attachment for not attending a 
trial in jiursuancc* of a suhpoma, need not show 
that the witness was called in ct. on it, particularly 
wliere it does not appear that ho attended the ct. 
at all.— Dixon v, I.kb (1834), 1 Cr. M. & R. 646 ; 

3 Dowl. 259 ; 5 Tyr. 180 ; 149 E. R. 1239. 
Aniwm^nH Refd. R. v. Htrotcli (1833), 4 Dowl. 30 ; Goff 

Mills (1844), 2 Dow. & L. 23. Mentd. Miller v. Knox 
(1838), 4 Ding. N. C. 374. 

810. Witness material.] — In order to 


obtain an attachment for not obeying a subpoena 
ad testificandum the affidavit must state the party 
to be a material witmvss. — Tinijay v, J\)itTEn 
(1837), 2 M. & W. 822 ; 5 Dowl. 711 ; Murp. &; H. 
213 ; 0 L. J. Ex. 283 ; 150 E. It. 990. 

811. Jurisdiction of court.] — It is a fatal 

objection to a motion for an attachment for dis- 
obeying a std)p€cna, by refusal to give evidence, if 
the affidavits do not. show affirmatively that the 
ct. b(‘fore wliom tlie evidence was to be given had 
jurisdiction. 

When the affidavits for an attachment against 
a rat.ed inhabitant, who attc'nded in obedi(‘nce to a 
subpoena before justices inquiring into a i)auper’s 
settlem<'nt, but declined to give evidc*nce, did not 
state affirmatively that. tJu're was a complaint 
by the churcliwardens or overseers, the rule w^as 
discharged, as without such eom plaint they had 
no jurisdiction. — R. v. Vickery (1847), 12 Q. B. 
478 ; 2 New Pract. (Jas. 21 ; 2 New Mag. Gas, 69 ; 
2 New Sess. Gas. 566 ; 16 J.. J. M. G. 69; 8 
L. T. O. 8. 387 ; 11 J. P. 260 ; 11 .Tiir. 106 ; 116 
E. R. 946. 

See, further. Evidence. 

812. Disobedience to rule of court — Rule de- 
scribed as “order.''! — An attacbmemt cannot be 
grant <'d for disob(‘dienc(j to a ruit' of ct. on an 
affidavit calling it an “ oi(l(‘r ” of cl . — Be ’Fujineh 
( 1837), Will. Woll. & Dav. 575. 

(h) Service and Broduclion of Orders, 

Service of order or judgment.] — Sec Sub-sect. 3, 
ante, 

813. Statement that copy personally served.] — 

In amotion for a rule nisi for an attachment against 
an attorney for not delivering a bill of eosls, the 
affidavit irmst sw(‘ar to personal service of t.h() rule. 
—Anon. (1818), 2 Gbit. 66. 

814. & original shown.] — An affidavit, to 

s\ii)port a rule for au attacliment. for contempt 
must state' t.liat deft, was served pc'i’sona.lly wdtb a 
copy of the rule, &; that Die original was shown to 
liim at the same time. — R. v. Smithies (1789), 3 
Term Jtep. 351 ; 100 E. R. 615. 

Annotations : — Refd. Damurd v Dorgor (1804), 1 Don. & 

P. N. K. 121. Mentd. Levy v. Duricomf»o (1833), 1 Gale, GO. 

815. .] — If the affidavit, upon whicli 

a motion for an attachment, be founded, merely 
states that the officer of tlie sht'rilT was si'rved 
with a copy of tlw' rule tf) bring in the body, but 
does not add that/ the oiiginal rule was sliowii to 
liim, the ct. w^ill set asi<b' Die attaclmu'ut. — 
Barnard v, Bkr(/.er (1804), 1 Bos. A: P. N. R. 
121 ; 127 E. R. 404. 

816. .] — 2 S.n affidavit to &ui)port a 

rule for an attaclmif'nt for not/ paying money 
pursuant to tin' master’s allocatur, must show that 
at the time of serving the copy, the original was 
shown to deft. — R eid v. Deer (1826), 7 Dow. 

Ry. K. B. 612. 

817. .] — The atlidavit on which to 

obtain an attacliment for not obeying a subpoena 
must state that the original subpoena was shown 
at the time of serving the copy, — Garden v, 
Greswbt.l (1837), 2 M. & W. 319 ; 5 Dowl. 461 ; 


PART VI. SECT. 6, SUB-SECT. 7.— D. 

Pf/ore attorney who issues 
Where an attaclunent Ishuch 
with the writ in tlie cauao tho affidavit 
niay bo Hworn betore tho attorney who 
issues tho writ. — DAvrosoN v. O’Con- 
nell (1876), 3 Pug. 684. — CAN. 

PART VI. SECT. 6, SUB-SECT. 7.— 
E. (a). 

•06 i. Must state all facts. ] — ^Masbcaf 


V. Chambkks (1847). 4 U. C. R. 171.— 
CAN. 

805 ii. .1 — Goldino r. Water- 

house (1876), 3 Pug. 313.— CAN. 

807 i. Mast show grounds for motion 
— Defendant about to ohacond.] -—Jen- 
kins V. McFek (1875), 3 Pug. 41. — 

CAN. 

807 ii. .] — MoCallum v. 

Pebkins (1876), 3 Pug. 185.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— 
E. (b). 

818 i. Statement that coj)y personally 
served.^ — An attachment lor not obey- 
ing Hii order of tho ct. will not bo 
granted, unless there bo au affidavit 
' of personal service of the order on the 
, pei*son sought to be attached. — 

, Monaghan v, Kibwan (1838), 1 Craw. 
& D. Abr. 0. 208.— IR. 
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Sect 6. — Evidence and procedure: Sub-sect 7, E, 
{h) cfe (r), F. (a), (h), (c), (d) (e), G. cfc H.; 

sub- sects, 8 <£: 9.] 

Murp. At H. 44 ; C L. J. Ex. 8i ; 1 Jur. 66 ; 160 
E. K. 778. 

Annotalxon .•—Reid. Smith v. Trueoott (1843), 6 Man. Si G. 
267. 

818. .] — It is a good answer lo a rule 

for an aitachmeni, for not obeying a subpcena, that 
the affidavit on which tlie rule is obtained does not 
state that the ori^nal suhpccna was shown to the 
witness at the time of the service. — Smith v, 
Truscott (1843), 0 Man. & G. 207 ; 1 Dow. At L. 
630; 6 Scott, N. It. 808; 12 L. J. C. P. 336; 
1 L. T. O. S. 8J4 ; 1.31 E. It. 804. 

819 . TUOMAS V, Q WYNNE, ThOMAS 

V. Thomas, No. 342, ante, 

820. Must be precise.] — ^An affidavit that 

deft, lias been ser^(*d with a true copy of a sub- 
popna, is too loose At general to suppoit an attach- 
ment for want of a])X)(»arance. — IIinchlifpe v, 
Gracie At Youn(,ek (1825), M‘Gle. & Yo. 277 ; 
Its E. It. 417. 

821. Words personal service need not 

be used.] — On a motion for an attaclnnc^nt against 
an attorney, for disobeying a rule of ct., it is 
sufficient if it can be collected from the affidavit 
of service, that such inile lias been personally 
servi'd ; it is not necessary that the words per- 
‘-onal ser\dce ” should be used in the affidavit. — 
Shout v. Smith (1840), 1 Man. k G. 211 ; 8 Dowl. 
581 ; 1 Scott, N. Jl. 153 ; 133 E. K. 309. 

As to i^ersonal service of order or judgment, sec 
Sub-s(‘ct. 3, A. A B., ante, 

(c) Demand for Compliance and Indorsement on 
Orders, 

822. Demand by party entitled — Or someone 
authorised by power of attorney.] — Doe d. IIk’K- 
MAN V, Hickman, No. 666, ante, 

823. Affidavit showing demand unsuccess- 

ful— Not expressly negativing payment.] — Ex p, 
Simons, No. 431, ante, 

824. Demand made In writing — ^To plaintiff’s 
attorney — Order under Common Law Procedure 
Act, 1860 (c. 76), s. 7.] — In applying for a rule 
for an attachment against a pltf.’s attorney for 
not obeying a judge’s order made under sect. 7 of 
the abov^e Act, tlae affidavits must show that, 
befoi'e the order was obtained, a demand in writing 
had been made upon pltf.’s attorney, reqiuiing 
him to declare whether the writ was issued by his 
authority. — Brown v, Wiltaams (1863), 1 New 
Bep. 200 ; 7 L. T. 622. 

As to demand for com])lianco, see Sub-sect. 4, ante, 

825. Indorsement of warning on order — On 
application for attachment.] — The copy of tlie 
affidavit to be used in support of a motion for 
attaclimeni, which by B. S. G., Ord. 62, r. 4, is 
required to be served with the notice of motion, 
must contain a statement that the order alleged 
to have been disobeyed when served was duly 
indorsed with the memorandum pointing out the 
consequence of neglecting to obey it, as required 
by B. S. C., Ord. 41, r. o, if such statement is 
omitted the service is insufficient. — Stockton 
Eootbaix Co. v, Gaston, [1895] 1 Q. B. 463 ; 64 
L. J. Q. B. 228 ; 72 L. T. 490 ; 16 R. 182, D. C. 
Annotali(m: — Distd. West Ham Corpn. v, Cuimiiigrham & 

King (1906), 60 Sol. Jo. 696. 

826. On application for committal.] — 

West IT am Oorpn. v, Cunningham & King (1906), 
60 Sol. Jo. 696. I 


As to indorsement of order, see Sub-sect, 4, C., 
ante, 

F, Service of Affidavit with Notice of Motion, 

(a) Necessity for. 

In respect of what motions, see Sub-sect. 7, 
F. (6), post. 

See B. 8. C., Ord. 62, r. 4. 

Notice of motion generally, see Sub-sect. 6, 
ante, 

827. General rule.] — Peity v, Daniel, No. 716, 
ante, 

828. .] — The affidavits intended to be 

used by appei., upon a motion for attachment, 
must be served at the same time as the notice of 
motion. — E vans v, Evans (1892), 67 L. T, 710 ; 

I R. 468. 

829. .] — Taylor v. Roe, No. 710, ante, 

830. Waiver of — Within discretion of court.] — 
Peti'Y V, Daniel, No. 710, ante, 

831. Whether by appearance.] — Trfhekne 

V, Dale, No. 677, ante, 

832. .]— Taylor v. Roe, No. 710, 

ante, 

833. Adjournment to answer— Effect of.]— 

Bendell V, Grundy, No. 869, post 

(h) In respect of What Motions, 

834. Application to renew attachment.] — 
Taylor v, Boe, No. 710, ante, 

835. Whether motion for committal.] — R. S. C., 

Ord. 52, r. 4 applies to a motion for atlaclimeiit tor 
disobedience to an order for discovery & for 
answers to interrogatories as well as to a motion 
for attachm(*nt under the common law practice 
under a writ of attacliment. 

A copy of the affidavit in support of such a 
motion was not served with the notice of motion : — 
Held : (1) the motion was irregular ; (2) it would 
be ordered to stand over to await the result of a 
summons by deft, for an extension of time. — 
liiTCiiFiELD V, Jones (1883), 25 Ch. D. 64; 32 

W. R. 288. 

Annoiatwns : — As to (1) Consd. Tajlor, PliiiBton v. l^Unsfon, 
11911] 2 CIi. 606. Qinerally^ Mentd. United Telephone Co. 
V, Dale (1884), 50 L. T. 85. 

836. .] — R. 8. Ord. 52, r. 4, does not 

ajiply to a motion to commit, & consequently upon 
a motion to commit, a copy of the affidavit upon 
wliich the motion is founded need not be serveci 
with the notice of motion. — T aylor, Pltnston 
Brothers & Co., Ltd. v, J^anston, [1911] 2 Oh. 
605 ; 81 L. J. Ch. 31 ; 105 L. T. 616 ; 28 T. L. R. 

II ; 66 Sol. Jo. 33, C. A. 

837. Motion for sequestration.] — Selous v, 
Croydon Rural Sanitary Authority, No. 680, 
ante, 

(c) What Affidavits served. 

See R. S. C., Ord. 62, r. 4. 

838. Whether affldaWts relating to procedure — 
Or to new facts.] — Re Wiutham, Whitham v, 
Whitham, [1885] W. N. 176. 

Lysaglit, Blythe v, Baumgartner, 

llo87J W. N. 2J. 

839. As to service of order.] — S chirges 

V. Sohiroes, [1886] W. N. 85. 

Lysaght, Blythe v. Baumgartner. 

11887] W. N. 2J. 

840. ^ .]— 7?e Lysaght, Blythe v. 

Baumgartner, [1887] W. N. 23. 

Annomiom Re A Solicitor, [1893] W. N. 188. 

Folld. Dunning, Sturgeon v, Lawrence (1894), 63 
L. J. Ch. 784. 


PART VI. SECT. 6. SUB-SECT. 7,— 
F. (a). 


827 i. General ruU .] — AfRdavlts In 


Buppoit of a motion for an order for 
attaobmont for contempt must be 
served upon deft, with the notice of 


motion. — R. v. Cook, Re Dknmis & 
McCurdy (1914), 14 E. L. R. 123 ; 
16 D. L. R. 601.— CAN. 
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g41, •] — Re A Solicitor, [1893] 

W. N. 188. 

Annotation: — Retd. Taylor Plinston v. Plinston (191 1)» 105 

L. T. 615. 

842. .] — Deft, had disobeyed an 

order to pay money into ct., & a notice of motion 
for leave to issue a writ of attachment was served 
upon him, but no copy of the affidavit stating 
service of the order was served, though one had been 
filed : — Held : deft, on such a motion was entitled 
to take advantage of technicalities, & as the rules 
had not been complied with there would bo no 
order on the motion. — Re Dunning, Sturgeon v. 
Lawrence (1894), 03 L. J. Ch. 784 ; 71 L. T. 67 ; 
8 R. 766. 

Annotations Hall v. Trigg. [1897] 2 Ch. 219; 

Taylor Plinston v. Plinston (1911), 105 L. T. 615. 

843. .] — Halt. & Co. v. Tbigo, No. 

508, ante, 

844. As to re-servloe of order.] — ^B uckley 

r. Camp (1897), 41 Sol. Jo. 737. 

{d) Time and Place of Service, 

846. Time for service — What is sufficient — Two 
clear days before hearing.] — JRami^den v, Waijjcs, 
No. 074, ante, 

846. Not day before hearing.] — Plant 

V. Nevitt (1880), 30 Sol. Jo. 704. 

847. Place for service — At address for service — 
When not personally served.] — Peti’y v. Daniel, 
No. 710, ante. 

(c) Service of Copies of Esthihiis, 

848. Whether necessary.] — Rossenbam v, Bel- 
soN (1901), 16 Sol. Jo. 570. 

AnmAation : —Connd. Carter v, Koherts, [1903] 2 Ch. 312. 

849. .]— Carter v. Roberts, No. 484, ante, 

G, Filuig of, 

850. Before return.] — Tliough the affidavit on 
which an attachment is founded be not filed at the 
lime of issuing tlie attachment, if it be filed before 
the r(‘turn, it will not be irregular. — Read v. Ward 
(1740), Dick. 70 ; 21 E. R. 190. 

Amvoiation : — Reid. Broomhead v. Smith (1803), 8 Vos. 357. 

851. Before notice of motion.] — An affidavit of 
non-payment of taxed costs & alimony to the person 
to whom they are ordered to be paid cannot be 
read on a motion for an attachment if filed sub- 
sequently to the notice of motion. — Symons v. 
Symons & Pike (1801), .30 L. J. P. M. & A. 215. 

H, Other Cases, 

852. Misdescription of person making — ^Married 
woman described as widow,] — The ct.. set aside an 
attachment against an attorney for not paying 
over certain moneys received in his professional 
charact<*r, where the party obtaining it had 
described lierself in her affidavit as a widow of the 
name of A. C,, wliereas she was at that time a 


married woman of the name of A. H. ; although 
it did not appear that the false name & description 
were used for any fraudulent purpose. — R. v, 
Carttar (1860), 1 L. M. & P. 380 ; 19 L. J. Q. B. 
422; 16Jur. 176. 

853. Right to read affidavit — Filed in former 
application involving same question.] — A iiarty 
showing cause against a rule nisi for an attachment, 
has a right to read an affidavit of Ids filed in ct., 
which was made in support of a former application 
for a rule involving the same question, of whicli 
the other side took an office copy. — Ryan v. 
Smith (1841), 9 M. & W. 223 ; 11 L. J. Ex. 77 ; 
162 E. R. 95. 

Annotation U. v, Misseu (1842), 11 L. J. Q. B. 189. 

854. Right of respondent to see & answer 
affidavit — Before read in court.] — On a motion to 
commit, in Ch. : — Held : resp. was entitled to see 
& answer an affidavit in reply before it was read 
on the hearing of the motion. — Dodge v. Brown 
(1879), 24 Sol. Jo. 108. 


Sub-sect. 8. — Proof op Contemi>t. 

856. By one witness.] — Sands v, Knighton 
(1038), Toth. 41 ; 21 E. R. 118. 

850. .]— Norih V, Wiggins (1737), 2 

Stra. 1008 ; 93 E. R. 1037. 

857. .]— Anon. (1715), 3 Atk 219; 20 

E. R. 028, L. C. 

Annotation : —OonsU, Blaokwoll v. Tallow (1833), Coop. 
temp. Brough. 186. 

868. .] — Ex p, Clarke, No. 882, post, 

859. By oath of plaintiff.] — N urse v, Guilt^m 
(1009), Ereom. Ch. 132 ; 3 U<‘p. Ch. 39 ; 2 Eq. Cas. 
Abr. 413, pi. 1 ; 22 E. K. 1108. 

860. Denial on oath by defendant.] — R. v, Sims 
(1701), 12 Mod. Rep. 511 ; 88 E. R. 1484. 

861. .] — R. V. Ackwouth (1722), 8 Mod. 

Rep. 81 ; 88 E. R. 04. 

S$2. Right to examine witness in rebuttal 

— In cases of great contempt.] — Wilkins v, Kdhon 
(1727), Bunb. 244 ; 1 15 E. K. 001. 

863, .]— Anon. (1730), Mos. 312; 

25 E. R. 412, L. C. 

864, .] — R. V. Vaughan (1780), 2 Doug. 

K. B. 510; 09 E. R. 320. 

865, Story incredible.] — Re Crosslky 

(1790), 0 Term Rep. 701 ; 101 E. R. 780. 

Report of Master of Crown Office — Conclusive.] — 
Sec Part I., ante. 

Discharge from custody .] — See Sect. 10, i^ost. 


Sub-sect. 9.— Irregularities in Procedure. 
See R. S. C., Ord. 70, r. 1. 

866. Power of court to condone.] — Petty v, 
Daniel, No. 716, ante. 


PART VI. SECT. 5, SUB-SECT. 7.— 

P. (e». 

848 i. Whether necessary .] — A copy of 
an attidavit Intended to bo used in 
support of a motion to commit for con- 
tempt is not required to be served there- 
with. — Taylor, Plinston Brothers 
& Co.. Ltd. V. Plinston (1912), 46 

I. L. T. Jo. 6.— IR. 

PART VI. SECT. 5, SUB-SECT. 8. 

865 i. By one vniness — Denied by 
dejendani .] — Where broach of an In- 
junction was Bworu to by a single 
deponcut, & was denied by deft., & 
there was no corroborative evidence, 
the ct. refused a motion to commit. — 
Stewart r. Richardson (1870), 17 
Or. 150. — CAN. 

860 i. Denial on oa£h by defendant.}-^ 
The ct. refused to corainlt for breach 


of au injunction, where deft, made an 
affidavit of compliance witii the writ. — 
Campbell v. Gorham (1861), 2 Gr. 
403.— CAN. 

k. Omts of proof.] — Whore there 
is no order of ct. in existence at the 
time of an alleged contempt, there is 
an onus on the part of appet. for com- 
mittal to establish deft. *8 contempt. — 
Yamomoto V, Athersapu (1919), 
W. L. D. 105.-HS. AF. 

l. Proof must be cemclusive.] — 
Re SCAIFK (1896), 5 B. O. R. 163.— 

GAN. 

m. ,] — Unless the contempt 

can bo proved beyond aU reasonabJo 
doubt, the ct. will not commit deft. — 
SNOWBALL Co. & MoLAREN V. fciULLlVAN 
& Tinglet (1913), 13 E. L. U. 349 ; 14 ' 
D. h. R. 528.— cAn. I 


n. .] - - No poison can bo 

punished for orlminul contempt unless 
the ulTencc be proved by legal evidence. 
- Legal Uemem hr anger v. Matilal 
Ghose (1913), 1. L. Li. 41 Calc. 173.— 

I IND. 

I o. .] — Re Campbell, Mao. 34. — 

I N.Z. 

' p. Sufficiency of proof.] — A trial 
judge liad iiis attention directed to a 
letter bearing the initials 8c surname 
of deft, in an action then pending 
before the ct., which appeared in a 

I new'spaper ; the letter was in the 
opinion of the Judge a contempt of 
ct. : — Held : there was sufficient primd 
facie evidence of the identity of the 
writer of the lotier with deft, to warrant 
the ct. in punishing him for contempt, 
without any affidavit or further proof. 
— Re Isaacs, Mac. 34. — N.Z. 
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Sect. 6 . — Evidence and procedure : Sub-sect 9. 

Sect . 6 : Si^-sects.^^ 2, 3, 4 <£r A.] 

867. When court will condone -Liberty of sub- 
ject Involved.] — Taylor r. Koe, N<>. 710, mdc. 

868. Failure to transmit lodgment 

schedule.] — Re James, James v. Ghjffitiis (1899), 
43 Sol. Jo. 730. 

869. Defendant not affected adversely by 

non-compliance.] — Copies of the affidavits on 
which an application for an at.tachment was made 
in chambers were not served on deft. The objec- 
tion being taken, the judge adjourned the case to 
give deft, an opporf^unity of answering them. On 
the further hearing deft/.’s solr. admitted that deft, 
could not answer tlieni : — Held : assuming that 
R. S. C., Ord. 42, r. 4 applied, & that copies of 
the affidavits should have been served, yet deft., 
having had the equivalent of the advantages 
intended to b<‘ conferred by the rule, was not 
entitled to insist on the irregularity.— JIkndetx 
V . Gkundy, 1189,^)1 1 Q. B. 19; 64 L. J. Q. B. 
135; 71 L. T. 564 ; 43 W. B. 50; 39 8ol. Jo. 
26 ; 14 B. 19, C. A. 

Sci\ also. Nos. 674, 846, anlr. 

Amendment of notice of motion.] —Sec Sub-sect . 

6 , F., ante. 


Sect. 6.— ORDER FOR ATTACHMENT OR 
COMMITTAL. 

SuH-SECT. 1 . — When Absolute in First 
Instance. 

Ciiminal contempt generally, sec Part IV., a^tle. 

870. Contempt in face of court.] — Ex p. Fer- 
nandez, No. 894, q)08t 

871. .] — When a judge, in the legitimate 

exeicisc of Ids jurisdiction, is defiantly disobeyed, 
he may commit the offender instantly to prison 
for contempt of ct. — Watt Lkjehtwood (1874), 
L. R. 2 Sc. A, Div. 361, B. L. 

872. .]— Anon. (1923), 58 Ju Jo. 166. 

873. Or libellous reflection on proceedings 

of court — Court not sitting.]- Crawford, No. 
162, ante. 

Generally.] — See Part IV., Sect. 2, ante. 

874. Obstruction of sheriff — ^Rescous.] — On a 
rescous returned, an attaclimont/ issues without 
motion. — BniDCiKU v. Coj^eby (1736), Cooke, Px\ 
Cas. 126 ; 125 F. H. 1000. 

876. .] — The ct. will, in the Til's! 

instance, grant an attachment against pemons 
named in the sheriil’s i-etiim lis being guilty 
of a rescue. — Buruard r. Taylor (1828), 6 
L. J. O. S. K. B. 324. 

876. Attachment at suit of Crown — Disobedience 
to order for payment of legacy duty — Service of 
order.] — The ct. wdll grant a r^o absolute in the 
first instance' for an attachment at. the sidt of the 


Crown against a person having unpaid legacy 
duty ill his hands, where a rule absolute to pay it 
1 has been served upon 1dm & has not been obeyed, 
& no cause has been shown. E vans (1805), 
3 11 A C. 562 ; 5 New Rep. 336 ; 11 L. T. 717 ; 11 
Jur. N. S. 182 ; 13 W. li. 350 ; 159 E. B. 051 ; 
sub nom. Re Eaton, 34 L. J. Ex. 87. 

877. Speaking disrespectfully of court or Judges.] 
— ^Phillips v. Uedges, No. 164, ante. 

878. .] — B. V. Jermy, No. 157, ante, 

879. .] — B. V. Kendrick, No. 168, ante. 

880. Disobedience to order of court.] — A rule 
for an attachment for disobeying an order of the 
ct. is absolute in the first instance. — Garner v. 
Brown (1838), 2 Jur. 82. 

881. Non-delivery of possession.] -Attach- 

ment absolute in the first instance for non-delivery 
of possession pursuant to a mb' of cl. Davies d. 
I’ovEY V. Doe (1773), 2 Wm. Bl. S92 ; 96 E. It. 525. 

882. Against person not party in the cause.]— 
An ex p. order of commitment for a contempt is 
not irregidar, because it. has been grant;ed absolutely 
in the first instance, although the person guilty of 
the contempt, is not. a party in the cause. 

Qu. : whether t he ct. will make such order upon 
I the testimony of a simple witness.— p. (^i.arke 
' (1830), 1 Buss. & M. 563 ; .39 E. B. 210, L. 0. 

' AnnotaHon : — Refd. Blackwell v. Tatlow (1833), 2 My. & K. 

I 321. 


Sub-sect. 2 — By Whom made. 

See B. S. O., Ord. 30, rr. 51, 52a, 55c, Ord. 54. 
r. 12 a; Bankruptcy Act, 1883 (c. 52), s. 99. 

Jurisdiction of coui'ts to punisli, see Part III., 
ante. 

How application for order made — Whether by 
summons or motion.] — See Sect. 5, sub-sect. 5, B., 
ante. 


Sub-sect. 3. — From What 3'ime effective. 

883. Day of issue.] — A motion for time to put 
in an answer, made on the same day an attach- 
ment. is sealed, is irregular, the attacliment. being 
considc'red as sealed the first moment of the day 
on wldch it issues. — Stephens v. Neale (1816), 
I Madd. 550 ; 56 E. B. 202. 

Annotation: — Consd. Petty v. Lonsdale (1839), 4 My. & Cr. 

646. 

834, ,] — Wlierc the time for answc'iing 

has expired, & an attachment is duly taken out, 
deft, cannot demur ; & where the demurrer is 

filed on the same day on which the attachment, 
issues, the latter has the priority, without regard 
to hours. — Taylor v. Sheppard (1835), 1 Y. &; C. 
Ex. 94 ; 4 L. J. Ex. Eq. 7 ; 100 K. B. 30. 


PART VI. SECT. 6, SUB-SECT. 1. 

870 i. Contempt in face of coart .] — 
Ahmstrono V. McCaffrkv (1869), 1 
Han. 517.— CAN. 

870 ii. .1 — ^Mitouell v. Smyitt, 

[1894] 2 I. R. 351.— IR. 

q. Ohsiruction of coroner.]— Anon. 
(1831), 4 Ir. L. Reo. Ist 8er. 186.— IR. 

r. Interference with receiver.] -- 
Thomas v. Thomas (1842), FI. & K. 
621.— IR. 

880 i. IHsobedience to order of court — • 
Not executing deed.] — Brennan r. 
Carroll (1844), 7 I. Bq. R, 196.— IR. 

8 . Non-payment of alimony — 
Where periods for payment specified. ] — 
Daly v. Daly (1886), 17 L. R. Ir. 372. 


t. Where party has had notice ] — 
An absolute order lor an attachment 
will be granted in the first instance, 
where tlm party has had notice. — W al- 
COT V . yMiTii (1838), 6 Ir. L. Rec. N. 8. 
375.— IR. 

PART VI. SECT. 6, SUB-SECT. 2. 

a. Court of first instance may 
punish for contempt of ordci’ of Court of 
Appeal r ever sing order of court of first 
instance.] — Defts. wore restrained by 
M.H. from proceeding \vith the erection 
& completion of a building which pltf. 
ulk^ged obstructed his light. Pltf. 
appealed from this order on the ground 
that it did not inolude a mandatory 
injunction commanding defts. to pull 
down the building. The Ct. of Appeal 
discharged the order of M.R., & 


ordered defts. to liavi) the i)uildlng 
pulled down. Defts. disobeyed this 
order, & pltf. thereupon applied to 
31.R. for a writ of attochmont for 
contomx)t of ct. to issue against them. 
M.li. refused the application. On 
appeal : — Held : M.R. had Jurisdiction 
to make the order sought for. — 
Foutescue V . MoKkown, [1914] 1 
I. 11. 32.— IR. 


PART VI. SECT. 6, SUB-SECT. 8. 

883 i. Day of issue.] — A solr. at a 
trial was committed to gaol by the 
Judge for contempt of ot., the warrant 
of committal being dated : — Held : the 
time of the imprisonment should be 
computed from the date. — He Rea 
( 1878), 2 L. R. Ir. 429.— IR. 
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Sub-sect. 4. — Pormai. Requisites op Order. 

885. Whether writ necessary — Order for com- 
mittal — Of Court of Chancery.] — An order ^ of the 
Ct. of Oh. that a partly should be committed is not 
a sufficient authority to imprison liim, without a 
writ awarded out of Oh. for that purpose. — Fur- 
long V. Bray (1070), 2 Saund. 182 ; 1 Mod. Rep. 
272 ; 2 Keb. 71 J ; 85 E. R. 947. 

886. Entry in registrar’s book — Before attach- 
ment issued.] — An attachment must be entered in 
the registrar’s book before it is issued. — Smith v. 
1’teOMPSON (1810), 4 Madd. 179 ; 60 E. R. 673. 

See, now, R. S. 0., Ord. 65, r. 74, Ord. 02, r. 2. 

887. Sealing — Order for committal — Seal of 
court necessary.] — (1) In an order of committal for 
contempt, it is not necessary, although it is more 
correct, that therc^ should be a distinct adjudication 
that a contemi)t has been committed. 

(2) In an order of committal for contempt it is 
not usual to direct the costs of the application to 
be ])aid, but. tlie ct. has jurisdiction to do so if it 
is iliought desirable. But the party in contempt 
is not liable to the i>ayment of ohai'ges & expenses 
which are not included in the temi “ costs.” 

(3) An order of comniittal for contempt must be 

under the seal of the ct., &: if it is only signed by 
the judge it will be invalid. — JiJx p. Van Sandau 
(1840), 1 Ph. 605; 41 E. R. 763 ; suh nom. lie 
Martin, p. Van Sandau, I)e 0. 303; 15 

L. J. Bey. 13 ; 7 L. T. O. S. 133, L. C. 

Annotaliun : — Ah to (1) Consd. Howard v. Gosaot, Qoaaot v. 

Howard (1847), 6 Stale Tr. N. S. 319. 

888. Attachment - - Not before party in 

contempt.] — An attachni(‘nt sealed before*, though 
not exec\ited till after, a party is in contempt is 
irregular. —Frowd v, Lawrence (1820), 1 Jac. 

W. 655 ; 37 E. K. 518, L. L. 

AnnotaiumH : — Mentd. Ejt p. Clarke (1830), 1 Hubs. & M. 

Kx p, Hclbby (1832). Mont. & B. 79; Aston v. 

Heron (1834), 2 j\Jy. A: K, 390; He Cliambers, Ex p, 

Davy (1834), 3 h, J. Bev'. 07 ; Re Martin, Ex p. Turner & 

Hensman (1844), 3 L. T. (), S. 127, 

889. After requisite affidavit filed.] — 

An attachment is irregular if it is sealed & delivered 
outy by the sealer b<*fore, tliough it is not/ parted 
with till after, the requisite affidavit is tiled. 
--Gardner v. Rowe (1828), 4 Russ. 578; 6 
L. .7. O. »S. Oh. 174 ; 38 E. R. 923, L. C. 

890. Signing- - Initials of judge instead of signa- 
ture.] — q’he return to a writ of habeas corpus 
stated that the order of commitment was made 
by the Vice-Chancellor of England ; — Held : t.lie 
ct. niust take it to have been so made, although 
it did not purjiort to be signed by the Vice- 
Chancellor, but/ had the initials “ O.C.” [i.c. 
Cottenham, Chancellor] in the margin of it. — 
He Dimes (1850), 14 Q. B. 554 ; 4 New Mag. Cas. 
69 ; 19 L. ,1. Q. B. 168 ; 14 L. T. O. 8. 372 ; 14 
J. P. 64 ; 14 Jur. 198 ; 117 E. R. 214 ; subsequent 
proceedings, 3 Mac. & G, 4, L. C. 

891. Must be returnable immediately — If res- 
pondent residing within twenty miles of London.] — 
A writ of attachment against a person residing 
within twenty miles of Ijondon is void ab initio if 
made returnable on a day certain instead of 
immediately.— B rown (1868), 16 W. R. 962. 

892. Omission to indorse amount of costs on 
writ — ^Mere irregularity — Waived by delay In ob- 
jection.] — The omission to indorse on a writ of 
attachment issued for non-payment of costs, the 
amount of the cost/S, is a mere irregulaiity, which 
will be waived by delay in applying to the ct. to 


set aside the writ. — Pearson v, Pearson (1862), 
2 Sw. &/ Tr. 546; 31 L. .1. P. M. vS: A. 102; 5 
li. T. 772 ; 8 dur. N. S. 158 ; 10 W. R. 410 ; 161 
E. R. 1109. 

893. Omission to state that one charge not 
proved —Immaterial.] —I’he Law Society obtaiuod 
a rule 7iisi for attacliment for conlempt of ct. 
against W., a solr. A Div. Ct. found that aU but 
one of the cases with which W. was charged wore 
proved, but in drawing up the order the fact that 
one charge was not proved was not mentioned in 
it: — Held: the omission, not being maleiial, was 
not a ground for setting aside the writ of attach- 
ment. — Ward i\ Law Souiety (ni21), 65 Sol. Jo. 
791. 


Sub-sect. 5.— Contents of Order 
A. Statcmoit and Adjudication of Offence, 

894. General rule -Orders of superior courts.]— 

(1) Wh(*re a judge of assize ct)mmittcd a witness 
for contempt of ct. in i*efasing to answer a question, 
& the warrant was made out in general terms : — 
Held : the ct. of assize being a “ Hui)erior ct.” the 
judge had jurisdiction to commit, & was not bound 
to set f>ut at length in Ms warrant the cause of 
commitment, Ms decision not being subject to 
review by the ct. above. 

(2) 1 need only cite 4 BJ. Com. 281, 283 to show 
that a witness refusing t/O be examined conimits 
an off<*nce for which as being a cont(*mpt in the 
face of the ct. he may be ‘‘ instantly apprehended 
& impr<*Hsed at. th(‘ discretion of th(* judges without 
further ]>roof or examination” (WiLLES, J,). 

(3) I aj)preh('nd that a commitment for a time 

ceiiain is a correct, if not the only correct, course 
(WiLLEs, J.). — Ex p, Fernandez (1861), 10 

0. B. N. 8. 3 ; 30 L. J. 0. P. 321 ; 4 L. T. 321 ; 7 
Jur. N. 8. 671 ; 9 W. R. 832 ; 142 E. R. 349. 
Annotatioius : — As to (1) Consd. Dalc’w case, Enrai?hl'H case 

(1881), a Q. B. I). 370. Refd. K. v. Mtti<ionhoad Corpn. 

(1882), 8 Q. B. D. 339 ; H. r. (’entrfd Criminal Court JJ. 

(1883), 11 Q. B. D. 479 ; B. v. Parke (1903), 89 L. T. 439 ; 

Gordon v, Gordon, 11904] P. 103. As to (2) Refd. Re 

Davies (1888), 21 Q. B. D. 230 ; Scott v, Scott, [1912] 

P. 241. As to (3) Refd. Rc Davies (1888), 21 Q. B. D. 236. 

895. Statement of offence — Sufficiency of — 
Omission to describe nature of Insult.] — To a 
declaration for trespass & false imprisonment 
against the high bailiff of a couiit/y ct.. Sc the 
governor of the gaol, defts. justified under a 
warrant under tlie seal of the cotinty ct. & directed 
to tliem, whereby, after reciting that pltf. had 
wilfully insulted the judge during his sitting, & 
tliat thereupon the judge had ordered pltf. to he 
taken into custody, & (letained until the rising of 
the ct., it ” therefore ” required defts. to arrest 
pltf. & imprison Mm for seven days : — Held : (1 ) 
the warrant was not bad for uncertainty in 
specifying tlie cause of commitment ; (2) nor for 
omitting to describe t/ho nature of the insult ; 
(3) the recital tliat pltf. liad iTisulted the judge was 
a sufficient adjudication of the olTopce. — Levy v, 
Moylan (1850), 10 C. B. 189 ; 1 L. M. & P. 307 ; 
Bob. L. & W. 450 ; Gox, M. & H. 398 ; 19 L. J. C. P. 
308 ; 10 L. T. O. 8. 235 ; M J. P. 706 ; 14 Jur. 
983 ; 138 E. K. 78. 

Annotations As to (1), (2) Sc (3) Refd. Rainy v. Sierra 

Leone JJ. (1863), 8 Moo. P. C. C. 47 ; Re Jlca (1878), 

14 Cox, C. C. 139. 

g9e. Warrant in general terms.] — 

A general warrant, in which no special cause of 


PART VI. SECT. 6, SUB-SECT. 4 

b. Signing sealing — By clerk 
PToc^s — Issuance by clerk of Orwen 
— Re Allen (1871), 

U. C. R. 468.— CAN. 


o. .1— K. V. 

Hawke (1888), 28 N. B. R, 400.— CAN. 

PART VI. SECT. 6, SUB-SECT. 5.— A. 

894 1. Oeneral rvle — Orders of superior 


rourfs.]— The adjudication of contempt 
by the judire of a superior ct. may bo 
general, Sc the particular circumstances 
need not be sot out. — Re M'Alebob 
(1873), I. R 7 C. L, 146.— IR. 
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Sect 6 . — Order for attach rrmd or committal : Sid)- 
sect, 5, A,t B, & C , ; s id) ~seci s, 6, 7 

comraitmeni is shown, is void. — Bhice’s Case 
(1640), Cro. (’ar. 593 ; 79 E, H. 1109. 

897. .] — Motion for a writ of 

habeas corpus to bring up a bkpt. who had been 
committed to prison by the bkpt. commr. for not 
giving satisfactory answers. Tlio objection to 
the warrant was, tliat it did not specify which of 
the answers were unsatisfactory ; — Held : the 
wan’ant referred to all tlie answers generally as 
not being satisfactory, & not merely to certain 
of lliern, & the rule must bo discharged. — Be 
Bankiuu’T (1810), 7 L. T. O. 8. 117. 

898. Issued by superior court.] — 

Fr p. Feunandez, No. 804, ante, 

899 . Necessity to specify particular 

breach — When more than one direction.] — (1) An 
order was made in an action in a county ct. upon 
11., as acting manager of a certain partnership 
fund, to pay into ct. within fourteen days the sum 
of £05 odd, A to deliver up certain documents. 
11. did deliver uj) the documents, but failed to 
pay in the money, whereupon an order of com- 
mittal was made out by the count-y ct. judge, on 
the ground that If., in liLs fiduciary position, had 
b€»en guilty of contempt of ct. by neglecting to 
obey the prt'vious order. The ccjmmittal order I 
inerely lecited the terms of the original order, & I 
did not si^ecify any particular breach ; — Held : 
the order was bad for uncertainty, since it did not 
specify in what particular 11. was guilty of con- 
tempt so as to enable him to purge such contempt. 

(2) The question for xis is wh(‘thcr an order for 
committal or a writ of attachment is the proper j 
fonn to enforce obetlience to an order which is , 
final. One [committal] w^as enforced by the 
tipstaff of the ct., eVt the other by the sheriff. 
That is all the distinction, A it comes to little, if 
anything (WiiiiS, .1.). — H. v. Lambeth County 
Court Judge 6c Jonas (1887), 36 W. R. 476 ; 


Cox, M. & H. 339 ; 10 L. J. C. P. 222 ; 1 4 L. T. O. 8 , 
467 ; 14 Jur. 332 ; 137 E. R. 860 ; sub nom, 
Exp, Pabdy, 1 L. M. & P. 118. 

902. Adjudication — Necessity of.]— An order 
of committal for contempt was made without any 
distinct adjudication that a contempt had been 
committed. — ^h'oTHERBY v, Preston (1748), cited 
in 15 L. J. Bey. at p. 15, L. C. 

Annotation : — Reid. Ex p. Van Sandan (1846), 1 Ph. 606. 

i 903. .] — It was a mistake to assert 

I that an adjudication of a contempt was a necessary 
' part of every committal for a contempt, & that an 
I attachment would be invalid without it. It is 
I not so in the simerior cts. of common law nor in the 
I Ct. of Ch. (Parke, B.).— Gosset v, Howard 
(1847), 10 Q. B. 411 ; 6 State Tr. N. 8. 319 ; 10 
L. J. <4. B. 345 ; 10 L. T. O. S. 51 ; 11 J. P. 457 ; 

[ 11 Jut. 750 ; 116 E. B. 158, Ex. (5h. ; rnmg. 8. O. 

1 sub nom, Howard v, Gosset (1815), 10 Q. B. 369. 

I Annotations : — Refd. i'enton v. Hampton (1858), 11 

Moo. P. C. C. 347 ; Ex p, Kemandoz (1861), 10 C. B. N. H. 
3. Mentd. Re Crawford (1849), 13 Q. B. 613 ; Ilyalls v, 
H. (1849), 11 Q. B. 795 ; Wagner v. Imbrio (1861). 20 
I li. J. Ex. 416 ; Wlckens v. Goatly (1851), 11 C. B. 666 ; 
Fernandes (1861), 6 H.&N. 7 J7 ; Hodginsv. Poe (1867), 
16 W. H. 224; Dale’s Case, Euraglit’s Case (1881), 6 
Q. B. D. 376 ; Bradlangh v, Erskine (1883), 47 L. T. 618. 

j 904 . Recital of adjudication suffi- 

cient.] — A commitment for contempt by a court of 
equity need not adjudicate the contempt ; it is 
enough if it recite such an adjudication . — Be 
CoBBETT (1845), 7 Q. B. 187 ; 116 E. R. 4.58. 

I Annotation : — Refd. Gosset v. Howard (1845), 10 Q. B. 411. 

905. .] — Ex p. Van Sandau, No. 

887, ante. 

906. Sufficiency of recital of.] — L evy v. 

Moyian, No. 895, ante, 

907. Wider than original order.] — G roome 

V. Eorrester (1816), 6 M. & S. 314 ; 105 E. R. 
1066. 

Annotations : — Consd. Ex p. Leake (1829), 9 B. & C. 234. 
Refd. Griffith v. Harries (1837), 2 M. & W. 336 : Howard 
V. GoHpct, Gosset u. Howard (1847), 6 State Tr. N. S. 319. 
Mentd. Daniell v. Pliilipps (1835), 1 Vr. M. & R. 662 ; 
Douglas V. R. (1848), 13 Q. B. 74 ; Lindsay v. Leigh (1848), 


4 T. L. R. 158, D. 0. 

900. .] — Htpkiss V , Fei.- 

LOWH, No. 713, mile. 

901. In disjunctive.] — A warrant of 

commitment following substantially the form 
settled by the judges, stat/ed that pltf. had re- 
covtu’ed judgment in the county ct. ; that deft, 
appeared to the summons, 6c neglected to pay ; ' 
that he was examined touching his estate ; that 
the judge found he had obtained credit under | 
false pretences, 6c made a transfer of liis property, i 
with intent to defraud liis creditors ; that deft, j 
asked for an adjournment, which was granted ; 
that he did not appear upon the day of the ad- | 
journment, 6c that the judge then ordered him to 
be committ(*d. The order of commitment, wliich 
was brought up, stated the offence in the same way i 
as in tlie warrant : — Held : the order 6c warrant 
were not bad for slating the offence in the dis- 
junctive. - p, Purdy (1850), 9 C. B. 201; 


12 Jut. 286. 

B, Duration of Imprisonment, 

908. Necessity to fix time certain — ‘‘ Until dis- 
charged by due course of law.*’] — Yaxley’s Case 
(1693), Carth. 291 ; Skin. 309 ; 90 E. R. 772 ; 
sub nom, Yoxley’s Case, 1 Salk. 351 ; 91 E. R. 
.307 ; sub nom. R. v, Yaxusy, Comb. 224 ; 00 
E. li. 443. 

Annotations : — Oonsd. Qroomo v. Forrester (1816), 5 M. & S. 
314 ; Ex p. Leake (1829), 9 B. & C. 234. Rofd. Braoy’s 
Case (1696), 1 Ld. Raym. 99 ; Daniell v. Philipps (1835), 
1 Or. M. & 11. 662. 

909 , .] — \ commitment for a con- 

tomi>i, being a commitment for punlslmient, must 
be for a time certain, & consequently a commit- 
ment for a contempt till deft, is discharged by 
due course of law is bad. — R. v, James (1822), 
5 B. & Aid. 894 ; 1 Dow. & By. K. B. 569 ; 1 
Dow. & Ry. M. C. 131 ; 106 E. R. 1419. 

Annotations : — Consd. Ex p. Leake (1829), 9 B. & O. 234 ; 

Re Crawford (1849), 13 Q. B. 613. 


899 i. Statement of offence — Suffi- 
cienry of -A eressUy to specify particular 
breach. y -Tlie Indorsement on a writ 
of attaclmient is sufficient If it inform 
the party what the proceeding against 
him is for. — R. v. Knapp (1877), 1 
1*. & B. 238.— CAN. 

899 ii. .] — The offence need 

not be stated in the committal part of 
the warrant, provided it appear 
snfficirntly on the face of tlie warrant , 
what the offence was. — Re Kka (1878), 
14 Cox, C. C. 139.— IR. ' 

899 iii. .] — A orlminai ct. 

Inffioting a fine for contempt should 
speclfloaJly record its reasons & the 
facts constituting the contempt witli 


any statomont the offender may make, 
fls well as tlio finding & sonieiico. — 
Re I’ANOHANADA TAMBJBAN (1868), 
4 Mad. 229.— IND. 

904 i. Adjudication— Necessity of — 
WJiciher recital of charge sufficient .] — > 
A commitment by a magistrate for 
contempt, if there be no recorded oon- 
victiou, should show that the party 
was convicted of the contempt ; stating 
that ho was charged with it, is insuffi- 
cient. — ^McKENznc V. Mbwbubn (1843), 
6 O. S. 486.— CAN. 

90411. .] — iite Reibbn Com- 

mitment, fl919J 1 W. W. K. 648. — 
CAN. 

9061. Svfffciency of recital of .] — 


A committal by magistrates stating the 
cause of committal to be, that prisoner 
addressed certain disrespectful words 
to the magistrate on the bench, thereby 
imputing corrupt motives to that 
magistrate : — Held : bad, for un- 
certainty, in the particulars of time, 
place & cause of imprisonment. — R. v. 
KELLY (1841), 2 Jebb. & S. 643 ; 
3 I. L. R. 316.— IR. 

PART VI. SECT. 6, SUB-SECT. 5.— B. 

908 i. Necessity to fix time certain ,] — 
Re Chatham Habvesteb Co. v, 
Campbell (1888), 12 P, R. 666.— CAN 

908 li. JKe Rea (1878), 14 

Cox, C. C. 139.— IR. 
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910. “ Until lie conform to our authority 

& be delivered by due course of law.’*] — Oomrs. 
of Bkpts. required B. to tell all that he knew 
touching the estate of bkpt. &; for not answering 
they committed him, & the conclusion of the 
commitment was “ until he conform himself to 
our authority & be thence delivered by duo course 
of law ” : -Held : the conclusion of the commit- 
ment was ill & should have been, till he should 
submit to be examined touching the premisses. — 
Bracy’s Case (1696), Comb. 301 ; 1 8alk. 348 ; 
1 Ixi. Baym. 90 ; 00 E. R. 647 ; suf) nom. Bracby 
V. Harris, 6 Mod. Rep. 300. 

Annotations: — Expld. R. v. EUewel (1727), Seas. Cas. K. B. 

104. Consd. Qroome v, Forrester (1810), 5 M. & S. 314; 

Howard v. Gosset, Gosset v. Howard (1847), 6 State Tr. 

N. S. 319. Refd. Miller v. Seare (1777), 2 Win. Bl. 1141 ; 

Daniel] v. Philipps (1835), 1 <Dr. M. R. 662. Mentd. 

Wilkins V. Wright (1833), 2 Or. & M. 191. 

911. “ Until he should make satisfactory 

answers & sign examination.”] — A warrant com- 
mitting a bkpt. for refusing to sign liis examination 
should in its conclusion limit the imprisonment 
until the tiling should be done, for the not doing 
of which t/lie bkpt. is committed. 

Wliere such a warrant, concluded directing his 
imprisonment until lie should make satisfactory 
answei*s to such (piestions as should be put to 
liiin, A sign his examinalion; — Held: such war- 
rant was bad. 

I tliink the commitment is bad. I mean that 
if, in its terms, it would call for a longer imprison- 
ment than is warranted it cannot be maintained 
(Bagley, .1.). — Hx p. Leake (1829), 9 H. & O. 
234 ; 109 E. R. 87 ; suh nom. Ex p, IjEEK, 7 
L. J. O. S. K. B. 128 ; previous proceedhtgs, stib 
vom, AV Leak, 3 y. .1. 40. 

Annotation : — Consd. Howard r. Gosset, Gosset v. Howard 

(184 7), 6 State Tr. N. 8. 310. 

912. ” Until further order.”] — He Oraw- 

Foiti), No. 102, ante, 

913. .] — Ex p. I^''runandbz, No. 894, atiie. 

914. Davies, No. 08, ante. 

916. ” During pleasure.”] — lie Ludi,ow 

CiiAiiiTiEs, Leciimeue Ciiarlton’s Case, No. 
14, ante. 

916. Further imprisonment till fines 

paid.] — lie Bahama Islands, Special Reference 
FROM, No. 19, ante. 

C, Other Matters. 

Costs, see Sub-sect. 0, post. 

917. Must specify prison.] — The commitment 
must specify wliat gaol the party is sent to. — 
R. V. Smith (1732), 2 Sira. 034 ; 2 Barn. K. B. 
133 ; 93 E. R. 951. 

918. Must recite affidavit of service of order 
sought to be enforced.] —An order for committal 
for broach of injunction must state the affidavit 
of service of the injunction, & either the affidavit 
of service of the notice of motion for committal, or 
the appearance of counsel for deft, upon the 
motion. 

Such an order had been regularly obtained, but 


the registrar, in drawing it up, had omitted these 
statements : — Held : it would be discharged 
without costs. — Stephens v. Workman (1863), 1 
New Rep. 563 ; 8 L. T. 232 ; 11 W. R. .603. 

919. Must recite affidavit of service of notice of 
motion — Or appearance on motion.] — Stephens 
V. Workman, No. 018, ante. 


Sub-sect. 6. — Conditional Orders. 

920. Order cannot be conditional — On future 
default in attendance.] — Shurbock v. Lillie, No. 
683, ante. 

921. On future possible contempt.] — 

Hitlbert & Crowe v. Cathcart, No. 636, ante. 

922. On future uncertain event.] — An order 

directing an attachment or sequestration on future 
uncertain event, e.g. on default of paymtmt within 
a specified time, is wrong in form. — lie Lumt^ey, 
Ex p. Cathcart, [1891] 2 Ch. 271 ; 63 L. J. Ch. 
435 ; 42 W. R. 401 ; 38 Sol. .To. 308 ; 7 R. 170 ; 
sub nom. Be Lumtry, Hood Barrs r. Cathc’aut, 
70 L. T. 780, C. A. 

^nnote/ton Mentd. He Deakiii, Ex p. Cal heart, 11900] 

2 Q. B. 478. 

923. On making of affidavit of service of 
notice.] — The ct. will grant a rule for an attach- 
ment for non-payment of a sum of money, pur- 
suant to a ride of ct., thougli there is not an 
affidavit of the nde having been showri to the 
party, if that has in fact been done, but will dii'ect 
that the atfacJiment shall lie in the office until 
such an affidavit is mad(s — Davies v. Sherlock 
(18.30), 2 Will. Woll. & 11. 07. 

Affidavit of service of notice of morion generally, 
see Sect. 6, sub-sect . 6, E., ante. 

924. On default in payment of instalment.] — 
Where a party is called on by rule of ct. to pay 
a sum of money, the ct. will, on the consent of all 
parties, make the mb' absolute to pay the amount 
by instalments, with a proviso that if default 
shall be made in iiaymont of any of them, an attach- 
ment shall issue without further application to the 
cl. — ^Blade V. Cuay (1812), (5 .Tur. .587. 

925. Terms agreed to between parties.] — 

Bremner V. Bremner At Brett, No. 493, ante. 

926. On default in payment of fine — Order for 
fine & attachment.] — R. v. Bottomley (1900), 
Times, Jan. 19, D. C. 


Sub-sect. 7. — Second OitOER. 
See Nos. 961, 077, post. 


Sub-sect. 8. — Setting Aside or Suspending 
Order. 

Discharge from custody, see Sect. 10, post. 
Appeals from order of committal, see Sect. 0, 
post. 


910 i. — Until compliance vrit 
order — Or ** until discharged by du 
course oj law .**] — ^An order of comniittf 
for contempt for disobedienoe to a 
order declared that deft, had bee 
^‘b'^dged guilty of contempt Sc ordere 
deft, to be committed to prison uut 
oomplianoo with the order, or unt 
deft. Bhonld bo sooner dischargod b 
competent authority, & in duo cours 
oyaw:-~*£reW; the order was bad, as J 
Vj*d not declare that the imprtsonmon 
giould not exceed one year. — li 
Byrnui (1880), 14 1. L. T. 115.— IR. 


PART VI. SECT. 6. SUB-SECT. 5.— C. 

d. Mxist show jurisdiction.] — Re 


Baltimoke (1892), 25 N. S. 11. 106.— process server was obHtrucl<>d in sor- 
CAN. vice of a writ, & the original writ 

destroyed, the et. granted a conditional 
e. Must follow terms of order sought order for an all aeliment against deft. — 

to be enforced.] — Gr\nt v. Giunt .Tones v. Rkvvoldm (1838), Craw. & 

(1904), 36 N. S. 11. 547. -CAN. 1). Abr. C. 139 ; 1 Jebb. 5c 8. 56.— 

IR. 

PART VI. SECT. 6 , SUB-SECT. 6 . Ij refit sal in execute a con- 

t. Should be served personally .] — veyancc.] — ^A minor, ordered to execute 

Oonditlona] orders for attachments, a conveyance, refused to do so, at the 

out of all ots., should be served per- instigation of a parent ; the ct. granted 

Bonally. — Anon. (1830), 3 Ir. L. Rcc. a conditional order for attachment 

Ist Sor. 289. — IR, against the minor & the parent. — 

M'OARTNEY V. SIMONTON (1843), 6 

g. When process server obstructed It. Kq, 11. 594.— IR. 
cC? original writ destroyed,] — When a 
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Sect, 6. — Order for atlachmenf or commiitaJ : Sttb- 
sects, 8 dr 9. Sect, 7 ; Sxib-sect, 1.] 

927. General rule.] — The cf>. will not interfere, 
to relieve parties, upon the terms of their paying 
the costs, from process of contempt is.sued regularly 

without any breach of good faith. — Heaton v, 
Tipton (1826), 1 Ku&s. 323 ; 38 E. R. 12.5. 

928. Jurisdiction of court of first instance — To 
discharge order made by vacation Judge.] — Hipeiss 
V, Eeli.,ows, No. 713, ante, 

929. To whom application made — Judge making 
order.]— The Fearless (1905), 49 Sol. Jo. 724. 

Discharge from custody.] — See Sect. 10, 

sub-sect/. 3, B., post, 

930. On what grounds — Illness & Incapacity of 
defendant.] — Allidavits of deft.’s illness & in- 
capacity to put in an answer are admissible 
evidence on which to ground an application to 
discharge process of contempt. — ^Benson v, Vernon 
(1745), 3 Bro. Pari. Gas. 626 ; 1 E. B. 1539, H. E. 
Annotation : — Mentd. Kcnip v. Squire (1749), 1 Vea. Son. 205. 

931. Not delegation of authority by court — 

Without order or decree.] — Under an order that 
an account be taken at chambers of the debts of 
testator, M. claimed to be a creditor for a certain 
sum, filed affidavits in support of his claim. 
Pltf. wished to cross-examine claimant on the 
affidavits, tc served him with a subperna for that 
puipose. It< was objected before the examiner 
that it was not compet/ont for him to proceed with 
the examinat/ion, as no order had been made by 
tlie judge who pronounced the decree. The 
examiner decided to proceed, but the witne.ss 
refused to be sworn. Then^upon an order for his 
attachment was obtained from the ct. On 
motion to discharge the order for attachment, 
on the ground that the ct. liad, by its decree, 
delegated its authority to the chief clerk, which 


authority could not be transferred to the examiner 
without an order : — Held : the motion must be 
refused. — Cast xj, Poyseu (1856), 3 Sm. O. 309 ; 
26 L. J. Ch. 93 ; 28 L. T. O. S. 118 ; 3 .Tur. N. S. 
38 ; 65 E. B. 098. 


Sub-sect. 9. — Costs on Api'lication for Order. 

932. Discretion of court to award.] — The costs 
of an attachment are no longer fixed, but by 
R. 8. C., Ord. 55, r. 1, they are in flic discretion 
of tlie ct. & should be disposed of at tlie time of 
the application for the wiit under K. S. C,, Ord. 44, 
r. 2. — ^Abud V, Riches (1876), 2 Cli. D. 528 ; 45 
1j, J. Ch. 649 ; 34 L. T. 713 ; 24 W. B. 637 ; 3 
Char. Pr. Cas. 371. 

Annotations : — Consd. Re Kv^ans, Evans v. Notoii (LS93), 68 

L. T. 324. Mentd. Harvey v. Harvey (1881), 26 Ch. D. 641. 

933. When applied for.] — Abvd v, Bichpjs, 
No. 932. (ude, 

934. May be Included in order for committal.] — 

Er p, A^an S\ndau, No. 887, ante, 

Corif(‘nts of order for committal gtmerally, see 
Sub-sect. 5, aide, 

935. Whether court will award — Motion to com- 
mit — Committal not pressed for.] — Plating C^o. x \ 
Farquharson, No. 255, ante, 

936. Liability of respondent for — Limited to 

when in contempt.] - -A writ of suhpcp)ia was issued 
in a non-cont('ntious matter directing R., a solr., 
to bring into the Pj'obate Registry a script, which 
was stated to be, but which was not in fact, in liis 
possession or control i/c/(7 : (1) his non-com - 

plianco with (he sxtbpa'xm was not, under tlie 
circumstances, a cont.empt ; (2) there b(*ing no 

contempt, the e.t, had no jurisdiction to order him 
to pay the costs of an application for an order 
directing Mm to attend for examination before 


PART VI. SECT. 6, SUB-SECT. 8. 

k. On what grounds — ■ Applicant 
in fault.] — A party who was directed 
to exec ate a conveyance liad coiiio into 
town to oxeciitc it, although afUa* the 
proper period. Pltf.’s solr. knowing 
these facts issued an attachnjeiit : — 
Held : it slionld bo set aside. — Mason 
V, Seeney (1867), 2 Ch. Ch. 220.-- -CAN. 

l . Process entered without 

court* 8 order .] — Process of attachment 
entered against a party without the 
ct.’a order is irreguJar, & will not be 
allowed to stand. — ^Persse v, Bayley 
(1843). 5 1. Eq. K. 586.— IR. 

m. IrregtUarity of attachment 

not prejudicing defendant] — Irregu- 
larity of on order for attachment is not 
sufficient to justify its sotting aside, 
where deft, is not prejudiced by it. — 
O'Sullivan v. O'Sullivan (1880), 19 
N. B. R. 396.— CAN. 


PART VI. SECT. 6, SUB-SECT. 9. 

n. Oencral rule — When motion 

dismissed.}— The usual rule, when a 
motion for contempt is dismissed, is I 
that resps.* costs should be pahl. — 
Legal Remembrancbk v. Matilal 
Guose (1913). I. L. 11. 41 Calc. 173.— ' 
IND. I 

o. Whether court will award — , 
Motion to commit — No committal .] — 

A party neglcjctlng to produce accounts ' 
before the master when so required, 
Mdll bo ordered to pay the costs 
occasioned by his contempt, although | 
no commitment has taken place. — 
Berrie V. Moore (1863), 1 Ch. Ch. 
107.— CAN. , 

p. Compliance I 

after notice to commit.] — Where an 
order is complied with after notice of I 
motion to commit lor dlsobedienoo of i 
it, the party will bo required to pay 
appot. the costs of the motion. — 


Mallo( ii V. Plunkeit (1 864 ), 1 Ch. Ch. , 
381.— CAN. 

q. Where defend- ' 

ants cleared themselves of contempt] — 
Where defts. had been brought into 
ct. upon an atlachment, although they 
cleared themselves upon intiTrogatones 
of the imputed contempt, the cjt. retimed 
to allow costs against prosecutor, even j 
although he had omitted a fact In his 
affidavit which might have alTected 
their granting the attachinoiit, & 
although one of tho affidavits upon I 
which the attachment was moved for 

I was not filed early enough for them to 
answer by a counter affidavit. — 11. 
McKenzie (1823), Tay. 70.— CAN. 

* r. Defendant 

ordered to pay where he invited applica- 
tion to c.omniif.] — ^Although there may 
not have been such a ivilful or con- 
temptuous broewsh of an injunction os 
may call for committal, yet, where 
deft, by liis conduct invited the applica- 
tion to commit, he was ordered to pay 
the costs of the motion. — H audie v. 
Lavery (1887), 5 Man. L. R. 134.— 
CAN. 

g. Motion dis- 

missed with costs.] — He North Rjcn- 
FREW Provincial Klkjution, Re Mac- 
nONATJ) (1904). 4 O. W. R. 244 ; 9 
O. L. R. 79.— CAN. 

t. Attachment granted for 

unauthorised issue of process.] — An 
attoehmeut was granted against a 
deputy dork of the Crown tor having 
issued serviceable process without 
authority ; & afterwards, on his 

appearance to answer Interrogatories, 
the ct. ordered him to ho dismissed 
from his office, & to pay tho costs of 
tho proceedings. — R. v. Fraser (1833), 

3 O. S. 247.— CAN. 

a. When improper order dis- 

obeyed — Failure of motion,] — party 
disobeying an injunction was refused 


his costs of resisting a motion to com- 
mit for contempt, although at the same 
time tJu* injunetiou was disholvod upon 
Ids application, as grauttsi improperly. 
— Notteh V. Smith (1859), 1 Oh. Oh. 
21.— CAN. 

b Whd'e plaintiff has also 

brought action Jor libct] — I’ltf. moved 
for an attacliTriont against deft, for 
contempt, in having, pending tho 
action, imblished a pamiildet censuring 
tlie procecnlmgs be the course of t.he 
trial : — Held : deft, was guilty of 
contempt, & pltf. was ontitlod to tho 
costs of the motion, although he had 
brougiit an action against deft, for a 
libel contained in the same pamplilct. — 
OoHKEBT e. Hickson (1876), 1. R. 10 
O. L. 174.— IR. 


936 i. Liability of respondent for.] - 
Tho allegations contained in a petition 
filed in an action commenced by pltf. 
foi* the dissolution of his marriage with 
deft., with comments thereon, were 
published in a newspaper before tho 
hearing of an action : — Held : the 
publisher of the newspaper had com- 
mitted a contempt of ct. & ho was 
ordered to pay tiie costs of tho motion 
for committal. — Brownrigg «. Slater, 
Bkownrigg V. Brownrigg, L1906] 
St. R. Qd. 9.— AUS. 

936 ii. .1 — PuENTisfl V. Brennan 

(1850), 1 Or. 428, 497.— CAN. 

936 ili. .1 — Patkuhon v. Kil- 

GOUR (1865), 3 Maeph. (Ct. of Sess.) 
1119 ; 38 Sc. Jur. 5.— SCOT. 


936 iv. In addition to fine .] — 

Kesp. had not intended to disrespect 
the ct. Sc had acted bond flde^ but had 
been guilty of contempt : — Held : he 
must ;»ay a fine of £10 & pay de bonis 
propriis the costs of the procoodings. — 
Li Kui Yu V. Labourers Super- 
intendent (1906), T. S. 181. — S. AF, 

986 V. .] — Re Cousins 

(1911), C. P. D. 463.— S. AF. 
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ilie judge, or of lus consequent attendance . — Re 
EM3IER80N, Rawlings v. Emmbrson (1887), 67 
L. J. P. 1 , C. A. 

937, Order of court reversed on appeal — 

Breach of undertaking to take no proceedings 
pending appeal.] — Upon appeal the order of the 
ct. below granting an injunction had been reversed : 
— Held : this did not affect the right of pltf. to 
the costs of a motion to commit deft, for breach 
of an undertaking given to lake no proceedings 
pending the ax)peal. — Pennell v, Roy (1853), 21 
L. T. O. 8. 41 ; 1 W. R. 271. 

938. Party & party — Costs of suit not allowed.] 
— (])osts of process of contempt for not answering 
were not allowed in the taxation of costs of suit as 
between party & partly. — ^A.-d. v, (^akiungton 
(Lord) (1813), 6 Beav. 451 ; 49 E. R. 901. 

AnmMiom : — Mentd. MaliiiH Price (1845), 9 Jur. G50 ; 

tiardy v. II uU (1853), 17 Boav. 355 ; Beffbio v. Fenwick 

(1871), 24 L. T. 62. 

989. Solicitor & client costs — Whether awarded 
against respondent — Circumstances Justifying com- 
mittal — Committal not pressed for.] — Steele v, 
IlUTFUINGH, [1879] W. N. 18. 

Annotation Refd. Mai’bdeii v. Old Sllkstono Collieries 

(1914), 13 L. G. R. 312. 

940. By way of indemnity to party 

moving — Instead of committing respondent.] — 

Plating Co. v, PAHQunAnsoN, No. 255, a7de. 

941. Intimidation of party & witness.] 

— Bromilow V. Phillips, No. 347, mite, 

942. Whether awarded to respondent — 

Failure of motion.] — Plating Co. v. Farquhar- 
SON, No, 256, ante. 

943. Recovery of costs— Order made in Chancery 
Division — Action in King’s Bench.] — An order 
was made by a judge in the Vh, Div. that deft, a 
solr., should pay lo pltf. tlio costs of a motion by 
pltf. for the attacliment of deft, for contempt of 
ct. in not having deliverc'd to pltf. a bill of costs 
pursuant to an order for taxation of costs. The 
costs of the motion having been taxed, pltf. sued 
deft, in the K. B. Div. to recover the amount 
thereof ; — Held : the order for costas was not made 
in a criminal or f/aasi -criminal matt er & the action 
was maintainable. — Seli»on v, Wilde, [1911 J 
1 K. B. 701 ; 80 L. J, K. B, 282 ; 104 L. T. 194, C. A, 
Annotation : — Reid. Scott v. Scott, [1912] P. 241. 

944. Order for payment of costs of contempt — 
Costs of sequestration included.] — An order for 
payment of tlie costs of a contempt will include 
the costs of a sequestration, although the soquestra- 
tora have not yet made a return ; & the direction 
for the taxation of the costs should be absolute, & 
not dependent upon the fact whether the parties 
differ about the same. — Steele v, Plomer (1849), 
1 H. & Tw. 149 ; 18 L. ,1. Ch. 209 ; 13 Jur. 177 ; 
47 E. R. 1363, L. 0. 

Payment of costs on discharge — Whether con- 
dition precedent to discharge from custody .] — See 

Sect. 10, sub-sect. 6, A., post. 

Sect. 7.— EXECUTION. 

Sub-sect. 1. — ^Arrest. 

See, generally. Execution ; Sheriffs & 
Baiupfs. 

Discharge from custody, see Sect. 10, post. 


945. On Sunday— Attachment for rescue.] — A 

person may be arrested on a Sunday on an attach- 
ment for a rescue. — ^Anon. (1744), Willcs, 459; 
125 B. K. 1267. 

Annotations: — Reid. Burdeit v. Abboi. (1811), 14 East, 1; 
Harvey v, Harvey (1884), 20 Ch. D. 644. 

946. Disobedience to order.] — Petitioner 

was arrested on a Sunday under a warrant of the 
ct. for a contempt in disobe^ng an order, & now 
prayed to be discharged, insisting that his arrest 
& commitment was lUogal, being contrary to the 
Sunday Observance Act, 1677 (c. 7), s. 6 ; — Held : 
it was a lawful arrest, though on a Sunday. 
— Ex p, Whitchurch (1749), 1 Atk. 55 ; 26 
E. R. 37, L, a 

Annotation : — Consd. He Dicas (1831), 9 L. .1. O. S. CHi. 183. 

947. Right of entry to effect — Breaking into 
house.] — An attachment is a non omittas in itself, 
&> therefore a sheriff can break house to arrest, 
for the writ is for the peison (Coke, t\J.). — 
Briggs* Case (1615), 1 Roll. Rep. 336 ; 81 K. R. 
626. 

Annotations : — Consd. Btirdett v. Abbott (1811), 14 East, 1. 
Refd. Harvoy v. Harvey (1884), 26 Ch. D, 641. 

948. Outer door fastened.] — To an 

action of trespass against the Speaker of the House 
of ("ommons for forcibly breaking into the messuage 
of pltf., the outer door being shut & fastened, & 
arresting him there, & imprisoning him, it is a 
legal justification & bar to plead that a Parliament 
was held, wliich was sitting during the period of 
the trespasses complained of ; tliat pltf. was a 
member of the llouse of Commons ; & that the 
LLoase having resolved that a certain letter was a 
libellous &; scandalous paper, reflecting on the just 
rights Ac privileges of the House, Ac that pltf., who 
had admitted that the said letter was printed by 
his authority, had been thereby guilty of a breach 
of the privileges of that House ; & having ordered 
that for his offence hi^ should be committed to the 
Tower, Ac that the Speaker should issue liis warrant 
accordingly ; deft., as Speaker, in execution of 
(he order, issued his warrant to the Serjeani-at- 
Arms to arrest pltf., by virtue of wliich warrant 
the Serjeant-at-Arms went to the messuage of 
pltf., where he then was, to execute it ; Ac because 
the outer door was fastened, Ac he could not enter, 
after audible notification of his purpose, Ac demand 
made of admission, ho broke Ac entered pltf.’s 
messuage, Ac arrested him. — ^Burdeit v, Abbott 
(1811), 14 Bast, 1 ; 104 E. R. 501 ; affd- (1812), 
4 Taunt. 401, Ex. Ch. ; (1817), 5 Dow, 165, 
H. L. 

Annotations : — Folld. Harvey v, Harvey (1884), 26 Ch. D. 
644. Mentd. Launock v. Brown (1819), 2 B. &; Aid. 592 ; 
11, V. Hobhouse (1820), 2 Chit. 207 ; Bedford v, Blrley 
(1822), 3 Stark. 76 ; Bedrooohund v. Elphinstone (1830), 
2 State Tr. N, S. 379 ; Wellesley v. Beaufort (1831), 2 
Russ. & M. 639 ; Beaumont v. Barrett (1836), 1 Moo. 
P, C. O. 59 ; Stookdale v. Hansard (1839), 9 Ad. & El. 1 ; 
Middlesex Sherifl^s Case (1840), 11 Ad. & EJ. 273 ; He 
a&rke (1842), 2 Q. B. 619 ; KioUey v. Carson (1842), 
4 Moo. P. C. C. 63 ; Howard v. Gossot (1845), 10 Q. B. 
369 ; He Martin, A’a? p. Van Sandau (1845), 4 L. T. O. S. 
369 ; Fenton v. Hampton (1858), 11 Moo. P. O. C. 347 ; 
He Fernandes (1861), 6 H. & N. 717 ; Ex p. Fernandez 
(1861), 10 C. B. N. S. 3 ; Dill t>. Murphy (1864), 1 Moo. 
P. C. C. N. S. 487 ; A.-G. of New South Wales v, Mao- 
pherson (1870), L. R. 3 P. C. 268 ; Bradlausrh v. Gossett 
(1884), 12 Q. B. D. 271 ; Barton v. Taylor (1886), 2 T. L. R. 
382 ; Fielding v. Thomas, [1896] A. C. 600 ; Heddon v, 
Evans (1919), 35 T. L. R. 642. 


989 1. Solicitor cC* client costs— 
Awarded against respondent — Tfwugi 
fine db imprisonment imposed as j^enaU, 
for contempt.]— Though fine & Im 
prisonmont are both imposed as i 
penalty for oontempt of ot„ the ot 
may order payment of proseoutor’i 
^sts as between attorney & client.— 
R.V. Elus (1893), 32 N. B. R. 661.- 
UAN. 


0 . Hespondent not guilty of wilful 
impropriety must pay costs.] — Held: 
the article was a contempt of ct., but 
having been written in a political 
controversy & in ignorance of the issue 
of the writ, resp. had not been guilty 
of wilful impropriety, but must pay 
costs of applIoaUon. — Gba-T v. Davies 
Brothers, Ltd. (1916), 11 Tas. L. R. 
48.— AUS. 


PART VI. SECT. 7, SUB-SECT. 1. 

d. On writ which was continuation 
of a previous writ .] — Process issued a 
year after the swearing of the affidavit, 
arrest made on a writ which was a 
continuation of the first writ, good. — 
Pataieb V. Dinsmore (1874), 2 Pug. 
150.— CAN. 
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Sect, 7, — Execution: Svb-secia. 1, 2 d: 3. Sect, 8 : 
Sub-sect 1,1 

949. Disobedience to order for 

delivery up of deeds.] — IIahvky v, JIaiivey, No. 
497, ante, 

950. Period of custody — Gaoler bound to bring 
accused before court — Nature of contempt not dis* 
closed on face of warrant.] — In an action in 
which pltf. acted as solr. & improperly signed 
judgment be issued execution & received the amount 
of the levy, an order was made on him to bring that 
amount into ct., & on his non-compliance an order 
of atlacliment was made, under wliich he was 
arrested & committed to the custody of deft. The 
order was to attach pltf. so as t/o have liim before 
the C. P. i)iv. of the High Ct. of JusHce to answer 
an alleged contempt, but the order did not show 
what the contempt was. Pit f . was kept in custody 
for more tliaii a year, b: then ap]>lied for k obtained 
his discliarge under a judge’s order. In an action 
by liim against deft, for dtdaining him beyond the 
year:- //c/d; deft, having complied with the 
order was not liable to an action, but was pro- 
tected by the exigtmcv of the writ.- CiUKAVES v. 
Keene (1879), 4 Ex. 1). 73; 40 L. T. 216; 27 
W. R. 416. 

Anivotaiion : — Mentd. Ilemcr v. C’ook (1903), S8 L. T. 629. 

961. Effect of arrest— Of client by solicitor- - 
Whether solicitor’s lien discharged.] — A solr. has 
a lien on costs awarded to Ids client, & such lien 
is not discharged by taking the clk‘nt in execution 
under a writ of ca, sa, — O’Hkien v, Jjswis (1863), 

3 De a. J . & Sm, 606 ; 2 New lio\u 536 ; 32 Ju .T. Ch. 
665 ; 8 L. T. 683 ; 27 J. P. 532 ; 9 Jur. N. S. 

764 ; 11 W. R. 973 ; 46 E. K. 772, L. JJ. 

See, juriher, Lien ; Solicitous. 

952 . Disobedience to order for payment of 

money — Whether debtor’s property released.] — The 
seizure of the person of debtor for contempt of 
this ct. is not, imder Judgments Act, 1838 (c. 110), 
8 . 18, a release of the debts against debtor’s 
property. — R oberts v. Ball (1855), 3 Sm. be G. 
168; 3 Eq. Rep. 032; 24 L. J. Ch. 471; 25 

L. T. O. S. 139 ; 1 Jur. N. S. 585 ; 3 W. B. 400 ; 

65 E. R. 010 . 

953. On attachment issuing irregularly — 

Right to compensation — Not action for false im- 
prisonment.] — Wliere an attachment is irregularly 
issued, the ct. will not peiTnit deft, who is arrested 
under it, to bring an action for false impjiBonment. 

Even though the irregularity should proceed 
from error or inadvertence, deft, is entitled to 
compensation for the injury which he has sustained 
by the execution of the attachment. — K ilshaw v, 
Obowtheb (1825), 3 L. .7. O. S. Ch. 101, L. C. 

954. Duty to stay enforcement of writ — Com- 
pliance with order after issue of writ — But before 
enforcement.] — After the issue of a writ of attach- 
ment for contempt in not complying with an 
order of the ct., but before it was eniorcod, the i 
order was duly complied with by deft., & im- | 
mediate notice of such compliance was given to I 
pltf.’s solrs. Deft, was nevertheless arrested & 
imprisoned : — Held : the arrest was altogether 
irregular; & it was iho duty of pltfJs solrs, to 
have stayed the enforcement of the writ of attach- 
ment. — G ay V, Hancock (1887), 66 L. T. 726. 

Enforcement of process — ^Against corporation.] — 
See Corporations, Vol. XIII., p. 288, No. 189. 

Delivery up of ward of court.] — See Infants 

& CmiAlREN. 

Fiison tieatmeni, see Prisons. | 


SiTB-sECT. 2 . — Re-arreht. 

See, generally. Execution ; Sheriffs & 
Bailiffs. 

Discharge from custody, see Sect. 10, post 

955. General rule.] — The rule that a parly is 
not to be arrested twice for the same demand, 
only holds where the fii* 8 t anest ha« been a regular 
one. If, therefore, deft, bo cRscharged from 
custody on account of irregularity in the pro- 
ceedings, he may afterwards be taken into custody 
in a regular manner. — Nyas v. Noy (1838), 2 .Jur. 
547. 

950, ,] — Andrewes V, Walton, No. 966, 

post. 

967. After discharge — By consent of plaintiff— 
On terms.] — Deft, cannot be taken in execution 
twice on the same judgment, though he were dis- 
charged the first time by x>ltf.’s consent, upon an 
express undertaking that he should be liable to be 
taken in execution again, if he failed to comply 
with the terms agreed on. — Blackburn c. Stuj’ART 
(1802), 2 East, 243 ; 102 E. R. 362. 

Anruiiatut7\s Distd. Good Wilka (1817), CM. & S. 413 ; 
AndrewoH v. \Valtou (1S49), 19 h. J. Gh. 249. Reid. 
Goodman Chase (181S), 1 B. & Aid. 297 ; Baker v. 
Bidffvvay (IH21), 2 Bins:. 41 ; Bentou v. Godfrey (1847), 
11 Jur. 800 ; Haines v. East India Co. (1856), 11 Moo. 
1*. C. C. 39; (’attlin v. Kemott (1858), 3 C. B. N. S. 
796. Mentd. Atkinson v. Bayntim (1835), 1 Scott, 401. 

958. .] — An alias attachment 

lies for non-payment of money pursuant to a rule 
of ct. foimded on an award, where deft, has been 
suffered to go at large ui>on the original at tachment, 
upon terms wliich he has failed to comply with. 

Here the writ is not only to procure satisfaction 
to the party, but also to satisfy the ct. for the con- 
tempt (Bayley, j.).- Good v, Wilks (1817), 6 
M. k S. 113 ; 105 E. K. 1297. 

959 , On ground of irregularities in pro- 

ceedings.] — Nyas v, Noy, No. 955, a?fte, 

900. ,] — Deft, arrestc'd on a ca. sa, 

&> discharged by reason of irregularity, may bi» 
taken on a si‘cond ca, sa. upon the same judgment. 
— ^Merchant v. Prankis (1842), 3 Q. B. J ; 2 
Gal. be Dav. 173 ; 114 E. R. 407. 

961. Order Itself not discharged — 

Second order of committal regular.]— Deft, who 
had obtaiiK'd a month’s time for answering, on 
condition of consenting to a Serj(‘ani-ai-Ai’ms, as 
directed by Ord. 21 of Aug. 1833, was, in default of 
putting in an answer, taken into custody. In 
consequence of an irregularity in tlie order of 
committal, he was, on motion, made on that 
purpose, discharged from custody, but the order 
itself was not discharged. Further default having 
been made, a second order of committal was 
issued, under which he was taken into custody : — 
Held: the second oi'der was regular.— Smith v, 
Stickwood (1842), J1 L. J. Ch. 109 ; 6 Jur. 76. 

902. .] — Deft., in custody for want 

of answer, not having been brought to the bar of 
the ct. within the limited period, was discharged : — 
Held : pltf. might, by special order, proceed by a 
second attachment to enforce an answer. — Robey 
V. White WOOD (1843), 7 Beav. 77 ; 13 L. J. Ch. 
22 ; 7 Jur. 1076 ; 40 E. R. 902. 

908 . On ground of privilege — Expiry of 

privilege.] — Where a party arrested under a ca, sa. 
is discharged on the ground of privilege, the writ 
is not executed, & he may be retaken under it 
when his privilege expires.— R eynolds v. Newton 
(1841), 1 Gal. & Dav. 153. 

904 , ,] — . whether a party who 

has been taken in execution, & discharged out of 


PART VI. SECT. 7, SUB-SECT. 2. 

a. After discharge — By one of severed 


plaintiffs .] — If deft, in ouatody ie di»- 
obarsied by one of leTwaa pltfs., he 
cannot be again arrested at the lastMaoe 


of a oo-pitt — v, QhAsmM 
(U34), Ber. 66.— OAH. 
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custody, on the ground of privilege at the time of 
the arrest, can be again taken in execution upon 
the same judgment. — Towers v, Newton (1841), 

1 Q. B. 319 ; WoU. 149 ; 10 L. J. Q. B. 106 ; 6 
,Tur. 1035 ; 113 K R. 1163. 

Annotation : — Mentd. Greonsbiolds v, Harris (1842), 0 

M. & W. 774. 

905, ,] — Where a party aiTested 

imder a ca. sa, is discharged on the ground of tem- 
porary privilege, the writ is not executed. He 
may, therefore, be taken by another writ on the 
same judgment, wluch is not salisfled by such a 
custody. — P hillips v, (1843), 7 Jur. 672. 

966. By consent — Issue of second 

writ of attachment.] — Pli4. was arrested ui)on a 
writ of attachment for non-payment of costs, but 
it being ascertained that ho was privileged at the 
time of liis arrest, he was discharged out of custody, I 
by consent : — Ueld : deft, was not i)recluded from 
issuing a second writ of attachment in respect of 
(lie same costs. 

The voluntary discharge of a party irregularly 
arrest (‘d will not prejudice the right of the other 
party to enforce Ids demand by the same process | 
(jr by a now writ. — ANDRE^VES v. Walton (1849), 

1 Mac. &L a. 380 ; 2 H. & Tw. 154 ; 19 L. J. Oh. 
249 ; 14 .lur. 260 ; 41 K. R. 1312, L. 0. 

967. Procured ex parte by misrepresentation | 

— Insufficient affidavits filed— Revival of original ' 
order of attachment.] — Deft, being in default for 
not making an affidavit of documents, pltf. ob- 
tained an order for his attachment. Deft, then 
filed an affidavit, & thereupon obtained ex p. an 
Older of course discharging his contempt. Pltf. 
now moved to set a.side the order of course, on the 
ground tliat the affidavit was insufficient, & that i 
therefore the order of course had been obtained , 
on a misrepresentation : — Held: tlie question of | 
sufficiency could be raised on tins motion, & the 
affidavit being insufficient, tb(‘ order of course 
must be discharged, so as to revive the original 
Older for attachment. — I ^rice v. Price (1879), 48 
D. J. Ch. 215. 

90g. By mistake — No jurisdiction to issue 

second writ under Debtors Act, 1869 (c. 62), s. 4 — 
Re-arrest under original order.] — An order for 
attacimieni made under sect. 4 of the above Act, 
is not in the nature of a remedy for the recovery 
of a debt, but is in the nature of a punishment, 
that is, punishment for an offence, & a second 
punishment cannot be awarded for the same offence. 

A dc^btor had been imprisoned under an ordei 
made for his attachment for default in payment of 
a sum of money wliich he had been ordered to 
pay under sect. 3 of the above Act, but was by 
mistake released before the explication of the one 
year limited for imprisonment by the sect. ; — 
Held : there was no jurisdiction to make a second 
order for atytachment for the same default. Scmble : 
an order for re-arrest might have been made under 
the original order for attachment. 

In case of an order for re-arrost, the period of 
imprisonment must end with the twelve months 
from the date of the original imprisonment, 
iimlusive of the time the debtor had been at 
hberty (Mathew, L.J.). — Church’s Trustee v, 

2 Ch. 784 ; 72 L. J. Cb. 40 ; 87 
L. T. 412 ; 61 W. B. 298, C. A 
S<ie, cUao, Bankruptcy & Insolvency, Vol. V., 

P. 1042, Nos. 8612-8614. 


969. On rescue of defendant.] — To a writ of 
attachment for want of answer, the sheriff returned, 
that lie had taken deft, but that he had bei^n 
rescued : — Held : the next jirocess of contempt 
was by sending the Serjeant-at-Arms, & not by 
sending the messenger. — Lewis v, John (1835), 
7 L. J. Ch. 300. 

I 970. Period of imprisonment on re-arrest — 
I Debtors Act, 1869 (c. 62), s. 4.] — OiiiutcaS Tkuktke 
V. Hibbard, No. 968, aide. 

Duration of imiirisonment in order of committal, 
see Sect. 6, sub-scct. 5, B., aide. 


SuB-SErT. 3 . — ^Bail. 

971. General rule — Distinction between attach- 
ment & committal.] — B uist r. Bridge, No. 495, 
ante, 

972. Not where person committed — For con- 
tempt in face of court — Commitment equivalent to 
conviction.] — H. being brought up by hubats 
corpus it appcar(*d upon the return tiiat she had 
been committed for contemptuous words spoken 
of justices in open ct. She now moved to be 
bailed : — Held : this commitment was a conviction 

there was no power to bail in such cases. — Anon. 
(1780), 1 Barn. Iv. B. 371 ; 94 E. R. 250. 

973. Gross contempt — Though prosecutor 

consent.] — person committed for a gross con- 
tempt, cannot bo bailed the day after tlie commit- 
ment, thougli prosecutor consent. — Farrell’s 
Case (1738), Andr. 298; 95 E. R. 406. 

974. Attachment — Sheriff cannot take bail — 
Judge at chambers.] — The sheriff cannot take 
bail on an attachment, but a judge at chambers 
can.— Anon. (1721), 1 Stra. 479 ; 93 E. R. 647. 

976. Bail before commitment.] — An 

attachment for non-payment of money is in the 
nature of mesne process. 

The ct. ultimately pronounce whether the party 
is to be committed for contempt or not, for then 
only, & not before, does commitment take place. 
In the meantime, it is the usual course to admit 
the party to bail (Bayley, J.). — Lewis v. Mouland 
(1818), 2 B. & Aid. 66 ; 106 E. R. 288. 

Annotations: — Mentd. Plummer v, Savaipe (1818), 6 Price, 

126 ; Blower c. Hollis (1836), 1 Cr. Sc M. 393 ; Brown v, 

Jarvis (1836), 2 Gale, 97 ; Cobbott v, Hudson (1849), 18 

L. J. Q. B. 233. 


Sect. 8.— PRIVILEGE FROM ARREST. 

Sub-sect. 1. — In respect op What Contempts. 

Distinction between criminal & non-criminal 
contempt, see Part II., ante, 

976. General rule.] — Against all civil process 
privilege protects ; but against contempt for 
not obeying civil process, if that contempt is in 
its nature or by its incidents criminal, privilege 
protects not. Ho who has privilege of Parlia- 
ment in all civil matters, matters which, whatever 
be the form, are in substance of a civil nature, 
may plead it with success, but he can in no 
criminal matter be heard to urge such privilege. 
Members of Parliament are privileged against 
commitment, qtid process, to compel them to do 
an act ; against commitment for bi*each of an order 
of a pei’SOTial description, if tlie breach be not 


IT": tnistake — Application 

to renew attaehmentr-'Musi be on notice. 

The Bherlfl of W., to whom a writ c 


attaclimont was directed, &; wlio had 
( he prisoner In custody under it in the 
county of S., on his wav to the county 
of y., where he was dlreoted to have 
the prisoner, stated to the prisoner 
that he then discharged him out of 
custody under that writ, & re-arrested 


him under a similar writ Issued to the 
shorllT of Y., who had deputed the 
sheriff of W. to execute It : — Held : 
there had not been a disohargo in 
fact but prisoner was kejil in custody.— 
11. V. Hawke (1888), 28 N. B. R. 400.— 
CAN. 
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Sect. S, —Privilege from arrent : Svh-secta. 1 

B., C., D.y E., F., 6\, H. d: I. Sect. 9 : Sub-aecta, 
1& 2, A.,B. & C.] 

accompanied by criminal incidents, & provided the 
commitment be not in the nature of punishment 
but rather in the nature of process to compel a 
performance, in all such matters members of 
Parliament are protected ; but they are no more 
protected than the rest of the King’s subjects 
from commitment in execution of a sentence where 
the sentence is that of a ct;. of competent juris- 
diction, & lias be(‘ri duly & regularly pronounced 
(Lout> Brougham, — Wellesley v. Beaufort 
(Duke), No. 10, anta. 

977. Parliamentary privilege.] — It is only 

in cases of gross contempt of ct. that the ct. will 
make an order for the committal of a member of i 
Parliament . 

The ct. declined to make an order for the com- , 
mittal of a member of the House of (Commons i 
during the session of Parliament for non-compliance ' 
with an order directing him to pay money deliver 
over docum(‘nts within a specified time. Parlia- I 
ment having subsequently been dissolved, & the ' 
late member not having been re-elected at the ' 
ensuing general election, the motion for Ids com- 
mittal was reiiewt^d within foi*ty days after the | 
dissolution : “iic/d ; (1) the privilege of the late 
m<*mber extended over a }>eriod of forty days after 
tho dissolution ; (2) under the circumstances, the 
refusal of the former motion was no bar to tlie 
subsequent application grounded on the same 
contempt. — Be Anglo-French Co-operative 
Society (1880), 14 Cli. D. 533 ; 49 L. .1. Ch. 388 ; 
28 W. Li. 580. 

AMU)i(Uinn : — Refd. Pc Armstrong, Kjc p. Lindsay, [1892] 

1 Q. B. 327, 

978. Not where contempt criminal — By its 
nature or incidents.] — Wellesley v. Beaufort 
(Duke), No. 976, anie. 

979. .] — Be Ludlow Charities, 

Lechmere Charlton’s Case, No. 14, ante. 

980. .]-B. V. Castro, Onslow’s & 

Wiiallky’s (Jase, No. 241, ante. 

981. .] — On a motion to commit a 

member of Parliament for refusing to submit to 
examination toucldng a bkpt.’s alfairs : — Held: 
the member was protected by his privilege, as the 
order for committal sought would be not punitive 
in it>s nature, but a civil process to enforce obedience 
to the order of the ct. — Be Armstrong, Ex p. 
Lindsay, [1892] 1 Q. B. 327 ; (35 L. T. 464 ; 40 
W. K. 159 ; 7 T. L. R. 749 ; 17 (^ox, C. C. 349 ; 

8 Morr. 271. 

Amwtation : — Mentd. Seldon v. Wilde, [1911] 1 K. B. 701. 

982. Disobedience to order.] — Be Peel’s (Sir 
Robert) School, Tamworth, Ex p. Charity 
CoMRS., No. 440, ante. 

983. Not If attachment punitive.] — Be 

Preston, No. 15, ante. 

984. .] — Attachment for breach of 

an order, being of a punitive character, is not 
subject to privih^ge of Parliament. — Re Gent, 
Gent-Davis V. Harris (1888), 40 Ch. D. 190 ; 58 
L. 3. Ch. 162 ; 60 L. T. 355 ; 37 W. R. 151 ; 5 
T. L. R. 89. 

Annoiatinfia : — Reid. Re Smith, Hands v. Andrews, [1893] 

2 Oh, 1 ; Church’s Trustee v. Hibbard, [1902] 2 Ch. 784. 

985. .] — Young v. Young (1896), 

12 T. L. R. 503. 

986 . Order not punitive.] — Re Armstrong, 

Ex p. Lindsay, No. 981, ante. 


987. Non-payment of rates — Under Dis- 

tress for Rates Act, 1849 (c. 14).] — Commitment 
for non-payment of rates, where there is no distress 
recoverable under the provisions of sects. 2 & 3 
& Bched. D. of the above Act, is merely a civil 
process for enforcing payment, so that a witness 
in a suit returning from the ct. in which such suit 
had been heard is privileged from arrest under 
an order for such commitment. — Hobbrn v. 
Fowler, Ex p. Hobern (1892), 62 L. J. Q. B. 49 ; 
9 T. L. R. 0 ; 5 R. 33. 


Sub-sect. 2. — What Persons privileged^ 

A. The Crown a)id Members of the Tloyal Household. 

See Constitutional Law, Vol. XI., pp. 520, 521, 
Nos. 254-271. 

B. Ambassadors and Other Puhlic Ministers of 
Foreign States and their Entourage. 

See CONSTITUTIONAT. Law, Vol. XI., pp. 536-542, 
Nos. 390-465. 

C. Barristers. 

See SiiEiiiFP\s A Baiiafps. 

Whether Inns of Court are places privileged from 
arrest.)-— Barristers, Vol. 111., p. 315, No. 0. 

D. Clergymen. 

Sec Ecclesiastjcal Law. 

E. Mcnd)ers of Parliament, 

See Parliament. 

In respect of what contempts privilege may be 
claimed.] — See Sub-sect. 1, ante. 

F, Parties and Witnesses attending Court. 

See Sheriffs A; Bailiffs. 

6r. ]*ccrs. 

See Parliament ; Peerages A Dignities. 

TI. Public Authoritica. 

See Public Authorities A Public Officers. 
I. Solicitors, 

See SoidCTTORS. 


Sect. 9.— APPEALS FROM ORDER. 

Sub-sect. 1. — Leave to Appeal. 

See Judicature Act, 1894 (c. 16), s. 1. 

988. Necessity for — From order refusing to 
commit — Whether liberty of subject involved.] — 
Lancashire v. Hunt, [1895] W. N. 62. 

989. ,] — A judge having refused an 

application for the committal of defts. on the 
ground of a breach by them of an undertaking 
which they had given to the ct. A having refused 
to give leave to appeal ; the liberty of 

the subject was not concerned A an appeal could 
not be brought without leave, which the ct. would 
refuse to give. — ^Bowden v, Yoxall, [1901] 1 Oh. 
1 ; 70 L. J. Ch. 5 ; 83 L. T. 419 ; 49 W. R. 247 ; 
17 T. L. R. 43 ; 45 Sol. Jo. 69, C. A. 


PART VI. SECT. 8, SUB-SECT. 1. 

N R cUtachmerU criminal.} — Re Burkhaudt v. Van Wabt, Ex p. Van Wart (1900), 35 
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Hub-sect. 2. — What Okders may be appeajj^d 

AGAINST. 

A. Not Orders made in “ Criminal Came or Matter.'^ 

See Judicature Act, 1873 (c. 60), ss. 19, 47. 
Distinction between criminal & non-criminal 
contempt, see Part II., ante. 

See, ge7ieraUy, Okiminal Law & Phoceduhe. 

990. What Is “ criminal cause or matter ” — 
Insulting judge in court.] — A warrant was issued 
for the committal to prison of a person guilty of a 
wilful insult during the sitting of a county ct. 
Qu. : whether the committal for contempt was not 
a criminal matter in which no appeal from the 
Queen’s Bench should have been heard. — K. v, 
Htafpohd County (Jourt Judge (1888), 57 
L. ,r. Q, B. 483 ; sub nom, li. v, Jordan, 30 W. K. 
797, C. A. 

Annotations : — Reid. O’Shoa o. O’Shea & rarnoll (1890), 
15 P. D. 59 ; Scott v. Scott, ri912] P. 241. 

991 . Committal of unqualified person 

acting as solicitor.] — No appeal lies from an order 
of the High Ct. for the impiisonment of an un- 
qualified person for acting as a solr.- -Re Grayston, 
Re Wall (1888), 4 T. L. li, 772, C. A. 

Annoiaiiotut : Mentd. lie Nelly (1894), 43 W. R. 191: 

He Burtou & Hlinkhoni, [1903] 2 K. B. 300. 

992. Not where attachment granted to 

enforce obedience — Where disobedience not 

criminal.] — li. v. Baiinardo, No. 16, ante. 

993 . - - -- — Disobedience to orders for 

attendance before examiner.] - Evans, Evans 
V. Noton, No. 21, ante, 

994. Refusal to produce documents — 

Under Foreign Tribunals Evidence Act, 1856 
{c. 113),] — A witness refused to produce' certain 
documents at an examination under the above 
Act, whereupon an appheation was made in 
chambiu’s for l(*ave to issue a writ of attachment 
against him. The judge refus<'d to make the 
order : -Held : the judge’s order was not made in 
a (Tiiiiinai matter, inasmuch as what was sought 
to b(* done by the writ of attachment was to compel 
tlie witness to produce the docuim'uts, &; not 
merely to punish liim, & therefore an appeal 
lay from the judge’s decision. — E ccles Ac Co. ti, 
Couisvn.BE Ac Nashville By. Co. (1911), 28 
T. Ij. K. 36 ; 56 Sol. .lo. 74, D. C. ; revsd, on another 
point, 11912J 1 K. B. 135, (]. A. 

995. Publication of comments prejudicial 

to fair trial.] — O’H hea v. O’Huea At Parnell, No. 
11, ante. 

996. ^ Not publication of evidence heard in 

camera — In good faith.] — Hcott v, Scott, No. 
301, ante. 

Appeal from fine imposed by county court judge 
— For assault on bailiff.] — See County Courts, 
Vol. XIII., p. 455, No. 51. 

Appeal from order of committal under Bank- 
ruptcy Act, 1883 (c. 52), s. 24 (2).J— Bank- 
ruptcy Ac Insolvency, Vol. V., p. 1045, No. 8531. 

How far disobedience by solicitor of orders of 
court are of a criminal nature.] — See Bankruptcy 


l^lNSOLVENCY, Vol. V., pp. 1029, 1030, Nos. 8415- 

B, Orders refusing AitacJnncnl and Committal. 

997. Whether Court of Appeal has jurisdiction 
to entertain.] — Pltfs. moved to commit deft, for 
contempt in having sold certain property of the 
intestate in the cause in disobedience to an order 
that she should deliver up to the receiver all pro- 
perty of the intestate in her hands, but the notice 
did not ask for restitution of the property. Tht' 
Vice-Chancellor refused to commit, & made the 
costs of the application costs in the action 
Held : an appeal would not lie from t Ids order.- - 
Ashworth v. Outram (No. 2) (1877), 5 Cli. D. 
943, C. A. 

AnnoiatioiUi : — Ezpld. Jannaiu v. Chatterton (1882), 20 

Oh. 1). 493. Reid. Be Wray (1887), 56 L. J. Oh. 1106. 

993, How jurisdiction exercised.] — Wliere 

a judge has refused to commit for contempt, an 
j appeal lies from such refusal, although where tlxat 
I refusal has been simply an exercise of judicial 
I discretion, the Ct. of Appeal, while entertaining 
i an appeal, will be slow to alt er the decision of tlu' 
ct. below. Ashworth v. Outram [No. 997, anic\ 
must not bo treated as laying down a general lule 
that no appeal lies from a refusal to commit. — 
Jarmain V. (hiATTEHTON (1882), 20 Ch. D. 493 ; 51 
L. J. Ch. 471 ; 30 W. R. 461, C. A. 

Annotations : — FoUd. Bristow v. Smyth (1885), 2 T. L. R. 36. 

Mentd. Be Wray (1887), 56 L. J. Ch. 1106. 

999. .] — Where a judge has refused 

to commiti for contempt an appeal lies from such 
refusal, although where such refusal lias becin 
simply an exercise of discretion, the Ct. of Appeal, 
wldle entertaining an appeal, will be slow to alter 
the decision of the ct. below. — Bristow v. Smyth 
(1885), 2 T. L. B. 36, C. A. 

1090, ,j — Where the judge below, 

while maintaining the jurisdiction, declines, in 
the exercise of his discretion, to order an attach- 
ment, on the ground that looking at all the circum- 
stances of the case no benefit will be likely to arise 
by ordering the attachment, the Ct. of Appeal 
will not, at least in the absence of gross disobedi- 
ence or contempt, interfere with tliis discretion. — 
Re Wray (1887), 36 Ch. D. 138 ; 56 L. J, Ch. 1106 ; 
57 L. T. 605 ; 36 W. B. 67 ; 3 T. L. R. 708, C. A. 
Annotations : — Consd. Mitchell v. Slnipaou (1889). 23 Q. B. D. 

373. Mentd. Be Gent, Goiit-Davis v. HoitIs (1888). 40 

Ch. D. 190 ; Be Edye (1890), 63 L. T. 762 ; Be A Solicitor 

(1891), 7 T. L. R. 183 ; lies v, T (1892), 36 Sol. Jo. 

502 ; Be Smith, Hands v. Andrews, [1893] 2 Ch. 1 ; Be 

Berry, Duffleld v. Williams, [1896] 1 Ch. 939. 

Appeal from refusal of county court judge to 
commit.] — See County Courts, Vol. XIII., p. 527, 
No. 784. 

C. Orders as to Costs. 

1001. Costs of refused motion — Not subject of 
appeal.] — ^A motion to commit deft, for breach of 
an injunction having been refused without costs, 
deft, appealed ; — Held : there was no rule that a 
motion to commit, if I'efused, must be refused with 
costs, & an appeal as to costs in such a case would 


PART VI. SECT. 9, SUB-SECT. 2.— A. 

i. Wttat is ** criminal cause or 
niatler — Insvlting judge in covrt.l — 
An attorney, conducting a case in ot., 
was repeatedly warned by the judge 
not tf) sliout at tho witnesses whom fie 
was cross-examining. He continued 
to do so & on one ocoasion banged the 
table with his hand, making a loud 
^port, & shouted : ** Did you say so ? 
The judge told him that if he did not 
apologise he would he committed for 
contempt of ct. His answer was bv 
take its course, upon 
which he was committed : — Bela : the 
order was not appealable. — R. v. 

J. — ^VOL. XVI. 


Bknson (1914), App. D. 357.— S. AF. 

jYof where committed for 

disobedience to injunction — No deliberaie 
defiance of court .] — ^Moobe Mountain 
Lumber & Hardware Co. n. Paradis 
(1909), 12 W. L. R. 421.-— CAN. 

996 i. Publication of comments 

prejudicial to fair Ellis v, 

Baird (1888), 16 S. C. li. 147.— CAN. 


995 ii. .] — Ellis v 

892), 22 S. O. R. 7.— CAN. 

996 m. 

904). 36 N. a H. S47.— CAN. 


R. 


. 3 — Grant v. Gran t 
647.- 


h. Wilful disobedien>ce of 

court* 8 order .] — Godu Ram o, Suraj 
Mal (1905), I. L. R. 27 All. 380.— IND. 

k. Befusal to aid sheriff in 

execution of writ ,] — ^An order attCMshiug 
a constable for refusing to aid the 
shorill iu tho oxcoutlou of a writ Is a 
Judgment In a criminal cause or matter, 
from wliich no appeal lies to the Ct. of 
Appeal. — ^A.-G. v, Kissane (1893), 32 
L. R. Ir. 220.— IR. 
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judice minds of possible witnesses .] — 
Re Boyle Local Government Elec- 
tion Petition (1905), 39 I. L. T. 243. 

— IR. 


Q 
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Sect 9. — Appeals from order: Svb^sect 2, C. & 2). ; 
sub-sect 3. Sect 10; Svb-sects* 1, 2 3, A»y 

B. C,] 

not be entertained. — IIope v. Carnegie (1869), 

4 Ch. App. 264 ; 20 L. T. 6, L. JJ. 

Annotation : — Apprvd. Taylor t;. Dowlen (1860), 4 Ch. App. 
697. 

1002. Where costs awarded as punishment — 
Order not within Judicature Act, 1873 (c. 66), 
8. 49.] — Upon a motion to commit deft, for breach 
of an injunction, the ct., prefacing its order by an 
expression of opinion that deft, had committed a 
breach of the injunction, made no other order than 
tliat he should pay the costs of the motion : — 
Held : an appe^ from this order was not an | 
appeal for costs only within sect. 49 of the above ' 
Act.— Witt v, Corcoran (1876), 2 Ch. D. 69 ; 45 
L. J. Ch. 603 ; 34 L. T. 550 ; 24 W. 11. 501 ; 2 1 
Char. Pr. Cas. 115, C. A. 

AnnotaHons : — FoUd. Stevens v. Met. DM. Ry. (1885), 29 
Ch, D. 60. Refd. Ashworth v. Outram (No. 2) (1877), 

6 Ch. D. 946; Re Clements & Costa Hica Ilepublic v. 
Erlongrcr (1877), 46 L. J. Ch. 375 ; Rc Foster v. Q. W. [ 
Ry. (1882), 8 Q. R. D. 515; Perkins v. Beresford (1882), ' 
47 L, T. 515; Re Bradford (1883), 31 W. H. 919; Re | 
Mills’ Estate, Ex p. Works & Public Buildinirs Comrs. i 
(1886), 34 Ch. D. 24; Crowthcr v. Eljifood (1887), 56 
L. J. Ch. 416. Mentd. Dicks v. Yates (1881), 44 L. T. 660. [ 

1003. .] — Wh(*re the jurisdiction of a | 

judge to inflict- costs on a party arises from his 
being guilty of breach of an injunction or other ' 
misconduct, an appeal lies as to costs, although the 
judge makes no order except that the party shall 
pay costs. — Stevens v. Metropolitan District 
liY. Co. (1885), 29 Ch. D. 60 ; 54 L. J. Ch. 737 ; 

62 L. T. 832 ; 33 W. R. 531 ; 1 T. L. R. 282, C. A. 

Costs of application for order of committal.] — | 
See Sect. 6, sub-sect. 9, ante. 

Payment of costs on discharge.] — See Sect. 10, ' 
sub-sect. 6, post. 

D. Orders of Colonial Courts of Record. j 

See^ generally. Courts, pp. 134 ct seq., post I 

1004. Jurisdiction of Judicial Committee to 
entertain — Order inflicting flnes on practitioner.] — 
Rainy v. Sierra Leone JJ., No. 7, ante. 

1006. Where appropriate punishment 

awarded — & fine imposed.] — The Judicial Com- 
mittee will not entertain an appeal from an order 
of a colonial ct. of record inflicting punishment 
by fine or imprisonment for contempt, if it appears 
upon the face of the order that the party has com- 
mitted a contempt, that he has been duly sum- 
moned, & that the punishment awarded is an . 
appropriate one. — ^McDermott v. British Guiana ' 
Judges (1868), L. R. 2 P. C. 341 ; 2 Moo. P. C. C. i 
N. S. 466 ; 38 L. J. P. C. 1 ; 20 L. T. 47 ; 17 I 
W. R. 362 ; 16 E. R. 690, P. C. 


Sub-sect. 3. — Security fob Costs op. | 
1006. General rule.] — Where an appeal is brought 
against an order for a writ of attachment, the ct. i 
will not, in its discretion, as a general rule, order ^ 


security for the cosl-s of the appeal to be given. — 
JTood Barrs v. Bbriot, [1896] 2 Q. B. 375 ; 66 
L. J. Q. B. 624 ; 45 W. R. 17 ; 40 Sol. Jo. 714, 
C. A. 


Sect. 1 0.— DISCHARGE FROM CUSTODY. 

Sub-sect. 1. — In General. 

1007. Right to discharge — Cannot bo waived by 
defendant.] — Where under 1 Will. 4, c. 36, deft, in 
custody becomes entitled to his discharge, he 
cannot waive that right by acquiescence or sub- 
sequent proceedings. 

If deft, has once a right to his ^scharge he 
has neither power nor capacity to waive his right 
G^ord I^ngdalb, M.R.). — Haynes v. Ball (1841), 
4 Beav. 101 ; 49 E. R. 276 ; subsequent proceedings 
(1842), 5 Beav. 140. 

Annoi^ion : — Refd. Woodward v, Conebear (1843), 13 
L. J. Ch. 27. 


Sub-sect. 2. — Jurisdiction op CouitTS. 

Jurisdiction to fine or commit.] — See Part III., 
ante. 

1008. Judicial Committee of Privy Council — No 
Jurisdiction to direct release — Pending appeal 
respecting merits of suit.] — This ct. has no juris- 
diction to direct the release of a party imprisoned 
for a contempt in the ct. below, pending an appeal 
respecting the merits of the suit. — Hughes v. 
PORRAL (1842), 4 Moo. P. C. C. 41 ; 13 E. R. 216, P. 0. 

1009. Court of Appeal— Will not interfere with 
discretion of judge of Chancery Division — Refusing 
release.] — Where a judge of the Ch. Div. had sent 
a person to prison for contempt of ct. & refused a 
release, the Ot. of Appeal cannot interfere with the 
discretion exercised by the judge. — Smith v. Lewis 
(1876), 2 Char. Pr. Cas. 15. 

1010. Ecclesiastical court — No Jurisdiction to 
direct release — Contempt signified to temporal 
Jurisdiction — Imprisonment by temporal court.] — 
Where an ecclesiastical ct. has, at the instance of a 
party to a suit, signified a contempt to the temporal 
jurisdiction, & imprisonment follows, the ct. has 
no power to release, except on the obedience of the 
party imprisoned. — ^BAiiLEE v. Barlee (1822), 1 
Add. 301 ; 162 E. R. 105. 

AnnotaJtion : — Reid. Weldon v. Weldon (1883), 9 P. D. 52 

See, further, Ecclesiastical Law. 

To what courts application for release made.] — 
See Sub-sect. 3, B., post. 


Sub-sect. 3. — The Application. 

A. In General. 

Application for attachment or committal .] — See 

Sect. 6, sub-sect. 5, ante. 

1011. Priority of motion.] — On a motion day a 
motion to discharge* a prisoner from custody is 
entitled to priority over other motions. — ^Ashton 
V. Shourock (1880), 43 L. T. 530 ; 29 W. R. 117. 

1012. Who may apply — Prisoner lunatic — Next 


PART VI. SECT. 9, SUB-SECT. 2.— D. 

m. Jurisdiction of Judicial Com- 
mittee to entertain — Appropriate punish- 
ment not awarded — Contempt by prac- 
titioner. \ — An order suspendinfir an 
attorney & barri&ter of the Supremo Ct. 
of N. S. from practisinfip In that ct., 
for having addroasod a letter to the 
Chief Justice, reflecting on the Judges 
& the administration of Justice generally 
In the ct., was discharged by the Judi- 
cial Committee, as it substituted a 
penalty Sc mode of punishment which 
was not the appropriate Sc fitting 
punishment for the offence . — Re Wal- 
LACK (1866), L. K. 1 P. C. 283.--GAN. 


n. Order suspending adrneate 

from practising,] — ^After an altercation, 
during the hearing of a case, with one 
of the Judges of the High Ct.. wIk ii he 
alleged that he had been told by the 
judge to “ hold his tongue ” & to 
Bit down ” an advocate of the ot. 
attempted to defend his conduct by 
ublisblng in a newspaper, of which 
e was the editor, an article which was 
a libel reflecting not only on the Judge 
before whom he had appeared but 
upon other Judges of the ot. in their 
Judicial edacity, & in reference to 
their conduct in the discharge of their 
public duties. Sc whieh amounted to 
a contempt of ok: — Held; such 


publication constituted ** reasonable 
cause for an order suspending the 
advocate from practising. — Re 8ar- 
nADHiCAUT (1906), 1. L. H. 29 All. 95 : 
L. 11. 34 Ind. App. 41. — IND. 


PART VI. SECT. 10, SUB-SECT. 2. 

o. Judge in chambers — WiU not 
release prisoner committed by court of 
governor db council — Non-payment of 
olirwonj/.]— -C aprll v. Cax>kix (1865), 
P. E. £ 183.— CAN. 


PART VI. SECT. 40, SUB-SECT, t.— A. 

^ p. Who may apply-— Not person in 
de/auU.J — An by aatt. com- 
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friend.] — A prisoner, liavii^ been in prison twelve 
months in execution on a judgment for a debt not 
exceeding £20, was disordered in mind & unable 
to transact business. His wife gave notice to 
pltf. that she should apply to the ct. for Ids dis- 
charge under 48 Geo. 3, c. 123, & she applied 
accordingly ; — Held : the ct. might act upon the 
wife’s application & discharge the prisoner. 

Here the party cannot, himself, apply for Ids 
discharge. Perhaps in strictness, there should be 
a committee & he should make the application, 
but we cannot suppose that, to discharge the 
prisoner from a debt of this amount, such a 
process should be gone through, & the application 
here being made by a person so near as the wife, 
I think the rule may be granted (Little da lb, J.). — 
Clay v. Bowler (1836), 5 Ad. & El. 400 ; 2 Har. 
& W. 283 ; 6 Nev. & M. K. B. 814 ; 111 E. R. 
1217. 

Annotation : — Refd. Fmfe v, Rogers (1844), 8 Jur. 271. 

See , further , IjUnatics & Persons op Unsound 
Mind. 

1013. Second application — Costs of first not 
paid.] — A motion to discharge from custody being 
refused, with costs, the party cannot afterwards 
renew the motion till the costs have been paid. — 
Oldpield V. CoBBETT (1849), 12 Beav. 91 : 50 
B. R. 995. 

Annotation : — Refd. Morton w. l*aliiior (1882), 9 Q. 13. D. 89. 

Habeas corpus — To enable prisoner to appear in 
court to argue his case in person.] — See Crown 
Practice, p. 275, No. 873, post . 

B . To Whom made . 

1014. To court of which proceeding complained 
of constitutes contempt.] — If a person going 
to make an affidavit before a master was 
arrested, thiKS ct. would discharge him, but a judge 
would not ; as the application must be to that ci. 
of which the proceeding is a contempt (Lord 
Eldon, 0.). — List’s Case (1813), 2 Vos. & B. 373 ; 
35 E. R. 361 ; sub nom. He Cummtno, Ejt p. List 
(1814), 2 Rose, 24, L. C. ; subsequeiit proceedings, 
sub nom. Ex p. Bryant (1815), 1 Madd. 49. 
Annotations : — Consd. Kx p. Watkina (1837), 6 L. ,T. Ch. 225. 

Refd. Fraiiklyii v. Colqhouu (1816), 1 Mail<l. 580 ; Plomer 

V. Macdonough (1847), 1 Do G. & Sin. 232: Dodd v. Hol- 
brook, Re l*ittman (1805), 35 li. J. Oh. 175; McGeath v. 

Gcraghty (18C0). 15 W. H. 127. 

1015. .] — The ct. by whose process petition- 
ing creditor is arrested is the propt‘r cl., io give 
relief. — Selby v. 11ilt.s (1832), 8 Bing. 166; 1 
Dowl. 257 ; 1 Moo. & S. 253 ; 1 L. J . C. P. 55 ; 1 31 
E. R. 364. 

Annotation : — Refd. Haro v. Hydo (1851), 15 J. P. Jo. 67. 

1016. .] — A solr. who had retired from 

practice was taken on an attaclunent for non- 
payment of costs in a Oh. suit, whilst returning 
from attending an appeal in the Honse of Lords, 
ae agent for applt. : — Held : he was entitled to be 
discharged, & the order for liis discharge might be 
made either by the Ct. of Ch. or hy the House of 
Lords. — ^A.-G. v. Skinners’ Go., Ex p. Watkins 
(1837), 8 Sim. 377 ; Coop, Pr, Cas. 1 ; 59 E. R. 
160 ; suh nom . Ex p . Watkins, 0 Jj. J. Ch. 225 ; 
1 Tur. 236. 

1017. .] — Semble : a Vice-Chaucellor can- 

not, unless specially authorised by the Lord 
Chancellor, make an order, or motion in a Rolls 
cause, for the discharge of a prisoner, arrested 


under an attachment for non-payment of costs in 
another suit, brought before liim on habeas corpus. 

The proposition that every judge has jurisdiction 
to discharge a prisoner lawfully detained ceitainly 
admits of some qualification. Tims it has beem 
decided that a party committed in Bkpey. could 
not be discharged by an order in Ch. that a 
party committed by the Ct. of Ch. cannot in all 
cases be dischargi^d by the (’t. of Exclx. 1’ho same 
rule, I think, would i>i*event a judge in one brancii 
of this ct. from discharging a i>arty attached under 
an order made in another branch of the cl. (Wiu- 
RAM, V.-C.). — Newton v. Askew (1848), 6 Hare, 
319; 18 L. J. Ch. 42; 13 Jur. 18() ; 67 E. R. 
1188 ; suh nom. Newton v. Askew, Re Newton, 
11 L. T. O. S. 326. 

1013. .] — Where an insolvent, on liis return 

from attending the Ct. of Bkpey. on his own 
petition for protection under 5 & 6 Viet. c. 1 16 was 
arrested under an attachment of the Ct. of Ch. 
his application to the Ct. of (Ji. to be discharged 
was held improper, Ac refused. — J 'lomer i\ Mao- 
DONOUGH (1817), 1 He G. Ac Sm. 232 ; 16 I,. ,1. Bey. 
14 ; 9 L. T. O. S. .351 ; 11 Jur. 899 ; 63 E. R. 1046. 

1019. Contempt of court of equity.] — UndcT 

Debtors Imprisonment Act, 1758 (c. 28), Ac 

Judgments Act, 1838 (c. 110), s. 18, a judge of the 
Ct. of Ch. may order the discharge of a prisoner 
who lias lain in prison for a year, for contempt 
of an order of the Ct. of (Ji. in not jjaying costs 
amounting to less than £20. — I^ister v. Lister 
(1850), 2 H. Ac Tw. 174 ; 14 Jur. 300 ; 47 E. R. 
1645, L. C. 

1020. Application to court in banc — Con- 

tempt in trial at Nisi Prius.J — A witness on a trial 
at Nisi Prim was arrested redeundo, under a 
warrant of commitment for not appearing to a 
summons issued on a judgment recov(*rod against 
him in a county ct. : — Held : the ai>plication for 
his discliarge was properly made to the et. in banc. 
— KiMRroN V. London Ac North W^istkisn Ry. 
Co. (1851), 9 Exeh. 766; 23 L. J. Ex. 232 ; 23 
L. T. O. H. 96 ; 18 .T. P. 617 ; 2 W. EL 430 ; 2 
C. L. R. 1026 ; 156 E. R. 328. 

Annotation : — Refd. Hobern v. Fo\NlfT, Kx p. Hobcni (1892), 

02 L. J. Q. B. 49. 

1021. .] — If pllf. while attending the execu- 

tion of a writ of enquiry on an action brought by 
him in this ct. against defts. who liad suffered 
judgment by diffaiilt, be arrested by a quo minus 
at the suit of a third pei’son, tlie under-sheriff 
b(‘fore whom such inquiry is exiauted cannot 
discharge him, but the et. will do so on motion. — 
Walters o. Dees (1819), 4 Moore, (J. P. 31. 

1022. To Judge who made order — Vacation 
business.] — V aughan v, Dix (1896), 40 Sol. Jo. 
846 ; previous proceedings, 40 Sol. Jo. 728. 

1023. To Home Secretary — Where committal for 
fixed time.] — Sutherland v. SutherlAxVd (1893), 
Thnes, Apr. 19. 

Annotation : — Refd. Re Day (1845), 4 L. T. O. 8. 419. 

C\ Service of Nolice of Motion. 

Service of notice of motion to attach or commit.] 

— Sec Sect. 5, sub-sect, (i, ante. 

1024. Necessity for service on plaintiff- Or his 
solicitor.] — Wliere ibd’t. had b(‘(‘n in prison twelve 
months for a debt not exceeding £20 the et. dis- 
charged liim on ijf>tiee of the application to pltf.’s 
attorney, who wa-^ also liis son, pltf. being dead Ac 


mitted for oontempt for an order that 
he be brought before the ot. for the 
porpose of moving in person for his 
disohargo from oustody was refused. — 
Kobebth V, Donovan (1394), IS P. n. 


.56,— CAN. 

q. Application for disStarac most 
t on noHoe of inoHoti.] — ^Mills v. 
dAar.NNis (1841), 3 I. L. R. 271. — IR. 


PART VI. SECT. 10, SUB-SECT. S.—C. 

10241. Neceasity for service on opposite 
party -Not on his attorney — 7 Viet. 
c. 3. a. 8.J — Gaiirison v. Balkwkll 
(1844), 1 U. C. JR. 2.— CAN. 

a 2 



84 Contempt of Court, Attachment and Committal. 


iSeci, 10.“ Discharge from custody : Sub-secU*6^C*<&: 

D, ; sub-sect. 4.J 

the attorney refusing to give any information as to 
who was liis ix^iwonal representative. — Poole r. 
Steed (1843), 11 M. & W. 759 ; 1 L. T. O. S. 315. 

1025. .] — Notice by deft., who has 

been twelve calendar months in execution for a 
debt not exceeding 1220, of liis intention to apply 
for his discharge under 48 Geo. 3, c. 123, may, 
where tlie residence of pltf. c‘annot be discovered, 
be served on liis attorney. — Pejrctval v. Russell 
(1844), 7 Man. & G. 448 ; 8 Scott, N. R. 193 ; 135 
E. R. 179. 

1026. ,] — Re Bhii'TLE (1896), 40 Sol. 

Jo. 801. 

1027. Reasons for.]— Deft, had been 

attached A: committed to prison for contempt in 
disobeying an order to attend before an examiner, 
but afterwards under a writ of habeas corpus ad 
test.j sued out by him in prison, submitted to 
attend before the examiner. A: was examined 
accordingly. On motion ex p. for deft.’s discharge 
from custody : — Held : a motion for his discharge 
could not be made ex p., but only on notice to 
pltf., on the ground that pltf. was entitled to be 
present so as to ensure that all costs to whicli he 
was entitled were included in the, order for dis- 
charge. — Re EvaNsS, Evans v. Noton (1893), 68 
L. T. 324 ; 3 R. 399. 

1028. What amounts to Service on housekeeper 
at office of attorney.] — Motion to make a i-ule 
absolute for the discharge of a prisoner, no cause 
being show’ii. It- was doubted wiiethcr the service 
of the rule was sufficient. The affidavit st/ated 
that it had b(‘en served on the housekeeper at the 
office of the attorney ; - - Held : this was not suffi- 
cient, as she might liaA^e been the hou.sekeeper of a 
place where there were several offices, & it had not 
been shown that she was the servant of the 

attorney. — Re (a Pkisoneii) (1844), 3 

L. T. O. 8. 161. 

D, Affidavits in Support. 

1029. How intituled.] — The affidavits on a 
motion to discharge a party out of custody, when 
an attachment has been issued in a cause, should 
be intituled li. v. (the pemon attached), in the 
original cause. not in the original cause simply. — 
Bkown V. Edwards (1844), 2 Dow. L. 620 ; 14 
D. ,1. Q. B. 17 ; 4 L. T. O. 8. 121 ; 8 Jur. 1122. 

Affidavits in support of motions to attach in 
court.] — See Sect. 5, sub-sect. 7, ante. 


8UB-SECT. 4. — Grounds for gkantincj or 
REFUSING Discharge. 

1030. When granted — Contempt purged — By act 
of plaintiff.] — Pltf. filed his original bill, A d(*ft. 
got into contempt for want of an answer. The 
answer was ready, but before it was filed pltf. 
amended his bill, so that the clerk in ct. could not 
receive the answer to the original bill, & it being 
considered that pltf. had by his own act purged 
deft.’s contempt, deft, moved that he might be 
discharged : — Held : the application must be 


granted. — B all v. Etches (1817), 1 Russ. & M. 
324 ; 39 E. R. 125. 

1081. .] — (1) An order was made 

ex p. to discharge deft, in contempt for not answer- 
ing, on certificate of answer filed & payment of 
costs. 

(2) The like order was made ex p. without pay- 
ment of costs, on certiflcat(3 that the bill had been 
amended since the contempt. — Gray v. Gamprell, 
Smith v. Campbell (1830), 1 Russ. <& M. 323 ; 30 
E. R. 124, L. 0. 

Annotations: — As to (2) Consd. Oldfield v. Cobbeit (1845), 

1 I»h. 557. Refd. Stafford r. Ball (18:S5), 4 L. J. Ch. 249. 

1082. .] — Anon., No. 269, ante. 

1033. .] — Deft-, iu contempt for not 

answering, upon certificate of having filed his 
answer, S; upon affidavit of payments, is entitled 
uj)on motion or petition as of coui*se to obtain an 
order for discharge. — Edmonson v. Haytor (1836), 
5 L. J. Ex. Eq. 22 ; 2 Y. & C. Ex. 3. 

1034. By bonft fide compliance.! — 

IVliere a party is taken on an attaclmient for not 
obeying a judge’s order, the ct. will not discharge 
him out of custody on an allegation that he has 
purged Ids contempt by complying with tlu* order, 
unless it is satisfied that such compliance is bo}id 
fide. & not merely colourable. — R. r. Weston, Re 
Brown v. Edwards (1814), 4 D. T. O. 8. 120 ; 8 
Jur. 1122. 

I 1036. By apology to court — & im- 

prisonment.] — F elkin V. Herbert, No. 238, 
ante. 

Whether parly in contenq)!- will ho heard before 
contempt purged, see Part Vll., post. 

1036. Contempt waived — What amounts to 

waiver.] — Best v. GoMi'Kirrz, No. 1156, post, 

1037. .J — Deft, in contempt for 

want of answer, tiled his aiLswer A: pltf. took an 
office copy of it ; — Held : pltf. did not thereby 
waive the contempt. — Woodward v. Twinaine 
(1839), 9 Sim. 301 ; 0 L. J. Cli. 52 ; 4 Jur. 120 ; 
59 E. R. 373. 

1038. ^.]-“Where deft, is iu 

custody for contempt in not putting in an answcu*, 
Ac, an answer having been subsequently put in, 
pltf. files a replication, that is a waiver of th(? 
contempt, Ac deft, is entitled to be discharged 
without i^ayment of costs. — O ldfield v, Cobbett 
( 1845), 1 Ph. 557 ; 4 L. T. O. 8. 390 ; 9 Jur. 931 ; 
41 E. R. 744, L. C. 

See, now, l)ebtoi« Act, 1869 (c. 62), s. 4. 

1089. .]- -To take an office copy 

of an answer put in by a deft-, in contempt for want 
of answer, Ac to retain it till the time of excepting 
has expired, is a waiver of the contempt. -Herritt 
V. Reynolds (1860), 2 Giff. 409 ; 6 Jur. N. 8. 
880 ; 8 W. K. 405 ; 66 E. R. 170. 

1040. General pardon.] — Anon. (1674), 1 

Gas. in (^h. 238 ; 22 E. R. 778. 

1041. Committal for Insufficient cause.] — 

Milton’s Case (1611), cited in Vaugh. 154 ; 124 
E. R. 1015. 

Annotation Wood’s Case (1771), 3 Wils. 172. 

1042. — Committal without judicial hearing.] 
— A person committed by the et. of aldermen of 
th(j city of \j. for contempt- of the ct. in not doing 
as they wished him t-o do, without being heard 


part VI. sect. 10, SUB-SECT. 3.— D. 

r. Whether admissible to con- 


cause against the order fur committal. 
The prisoner moved to be discharged 
from custody, 8c sought to use affidavits 
for the purpose of showing that he had 


tradict statements in warrant of corn- been committed without being allowed 
mUktl ,] — A warrant of committal for such opportunity of showing cause : — 
contempt was on its face admittedly Held : the affidavits were inadmlsMble 
ici^u’icu. & contained a statement that | to oontradlot the warrant in this 
the prisoner before being committed j respect . — Re Rba (No. 2) (1879), 4 
was afforded an opportunity of showing | L. R. Ir. 345. — ^IR. 


PART VL SECT. 10, SUB-SECT. 4. 

s. When granted — Where detention 
will not answer the purposes of jus- 
tice ,] — The ct. is bound to exercise 
its power to discharge a party in 
custody for a contempt in all oases 
where the purposes of justice will not 
be answered by detaining him in 
custody. — J oyce v. Joyce (1837), 
8au. & Sc. 703.— IR. 
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judicially will be discharged on habeas corpus. — 
Swallow v. City of London (16«0), 1 Sid. 287 ; 
82 B. R. 1110. 

Annotation : — Mentd. Re (Jlarko (1842), 2 Q. D. (ilO. 

1048, Offender sufficiently punished.] — 

R. V. Wheeler (1761 ), 3 Burr. 1250 ; 97 E. R. 819. 
AnnotaHona : — Mentd (^ouIhoti r. Graham (1814), 2 Chit. 

67 ; Re Isaacson (1823), 8 Moore, C. P. 214. 

1044. Plaintiff opposing discharge.] — 

The ct. will order a person who has been in custody 
for any given time under an attachment for a 
contempt of its authority in disobeying an injunc- 
tion, to be discharged on motion, if his imprison- 
ment be shown to its satisfaction to be commen- 
surate vdt^h the degree of the offence, on the teiTQS 
of paying the costs of his contempt, notwithstand- 
ing the application be opposed on the part of 
pltf. — Adlard V. Smith (1819), 6 rricc, 321 ; 146 
E. R. 822. 

1045. Consent of plaintiff.] — Wood- 

burn V. Fisher (1844), 4 L. T. O. S. 249, L. O. 

1046. Impossibility of compliance — Proof 

of.] — The ct. will not entertain a motion for the 
discharge of deft, from custody under an attach- 
ment for contempt in not producing deeds, papers, 
etc. before the master, on an affidavit that deft, 
has not, nor ever had, any such in his possession, 
or within his power. The course is, t-o leave an 
affidavit of the fact in the master’s office, when, 
on obtaining his certificate, deft, will be discharged 
as a matte?* of coui*se. 

It was made j)art of the terms of a subs(‘quent 
successful application for deft.’s dischai*ge that he 
should pay the cost/S of that application & of the 
previous irregular motion.— Hurd v, Partington 
(1823), 12 Price, 689 ; 1 17 E. R. 848. 

1047. .] — A soil*, had been ordered to 

deliver to his client all deeds, papers, documents 
belonging to her, but he delivered some only, 
alleging that the r<^st w<‘re detained by counsel 
for unpaid f(‘es, & by other parties for money due, 
which the clitmt had not- advanced funds to meet. 
The solr. was committed to pnson for such non- 
compliance witli the order: — Held: he must be 
liberated. — Re Williams (1861), 8 l)e G. F. & J. 
104; 30 L. .1. <h. 610; 4 L. T. O. H. 103; 25 
T. P. 484 ; 7 Jur. N. S. 323 ; 9 W. R. 393 ; 45 
E. R. 818, 0. A. 

Annotations : — Apld. North v. Huber (1861), 30 L. J. Oh. 

666. Mentd. Williams v. Smith & Coshc (1863), 2 New 

Rpp. 280. 

1048. .] — Deft, had been committed 

for contempt in not- producing documents pur- 
suant to an order. It appeared that he had 
deposited the documents in question as a security 
for money advanced piior to the institution of the 
suit &; was unable, by reason of poverty, to 
redeem them. He moved to be discharged from 
custody : — Held : deft, must be discharged, as 
the documents were not in his possession or power 
&; he had no means of producing them. — North v. 
Huber (1861), 29 Beav. 437 ; 30 L. .7. Oh. 666 ; 
25 J. P. 484 ; 7 Jur. N. 8. 767 ; 54 E. R. 696. 

1049. .] — Partridge v. Smiles 

(1907), 61 Sol. Jo. 728. 

1060. Death of sole plaintiff— While de- 

fendant remaining in prison.] — Terrell v . 
Sough (1845), 4 Hare, 536; 10 Jur. 328 ; 67 
E. R. 760. 

Compare No. 1066, post 

1061. Improper conduct of plaintiff.] — An 

order was made by the ct. for the sale of certain 
lands, & an application was made by P. to the 
vendors* solr., to become purchaser of part of the 
premises, & a contract was entered into, whereby 
the vendors agreed to sell dc the purchaser to pur- 


chase for £100. The purchaser also agi*eod to 
obtain an order of the ct. conflimirig the sale, & 
in default that the vendors might obtain such an 
order at the purchaser’s <*xpens(*. On the same 
day the purchaser gave a written !*et airier io ih(* 
vendors* solr. to act as his attorney. The jmr- 
chaser was a marksman, & both instruments w'(‘rc 
witnessed by the same solr. AfG'rwards an ovdov 
was obtained confirming tlie purchase, & ordering 
payment of the monc^y into ct. The purclias(*r, 
finding a good title could not be made, failed to 
pay the purchases money, whereupon another 
order was obtained for payment , in default- of 
which the purchaser was attached &- committed 
t-o prison : — Held : the attachment must, be set 
aside Sc prisoner discharged. Bromagk r. Davies, 
Bromagk V. Snead, Re Games (I85S), 31 L. T. O. 8. 
280 ; 4 Jur. N. 8. 683. 

Annotalvm Re (Jernmon wealth Land, Building, 

Estate & Auction Co., Ex p, HoJlington (1873), 29 L. T. 

1 502. 

1052. When refused -All contempts not purged.] 

— Wliero a pai*ty previously in contempt for dis- 
obeying an order, is taken into custody & com- 
mitted for another contempt, the custody shall be 
held to apply to both the contempts, A both must 
be ch^ared before the party can be discharged. — 
Blackwell v. Tatlow (1833), 2 My. & K. 321 ; 
Coop. temp. Brough. 186; 3 L. J. (’ll. 153; 39 
K. R. 966, L. C. 

1053. — .] ~Re J. C. (1896), 40 Sol. Jo. 

655. 

1054. When plaintiff would suffer injustice.] 

— Where deft, is detained in custody under 
1 Will. 4, c. 36, s. 15. r. 12, & his answer is necessary 
for the purpose of doing justice, the ct. will ordei* 
him to remain in custody, altliough pltf. has ob- 
tained a vesting order against the (*state of deft. 
in the Insolvent- l)ebt.oi*s’ Ct., Sc deft, has tiled liis 
schedule ; for the Ct. will not forgo its own 
inherent iiowers, or cast asid(‘ its machinery for 
enforcing a discovery, upon the prt'sumpiion that 
the necessary discovery may possibly be made in 
the Insolvent Debtors’ Ct., by means of an ex- 
amination tliere, wliich deft, may answer or not 
at his owm option.- Maitland ?’.‘Rod(jkr (1811), 
14 8im. 92 ; 3 1.. T. O. 8. 137 ; 8 Jur. 371 ; 60 
E. R. 292. 

1055. — -.] —Where deft., in contempt 

for not answei'ing a bill, applies for his discharge, 
in consequence of the lapse of the i*(*spectiv<* 
pei'iods of tw'o months & six weeks mentioned 
in 1 Will. 1, c. 36, r. 13, &- the bill not having been 
taken pro cotifesso against liim, the ct., under 
r. 12, will not- discharge but i*emand deft., on the 
application of pltf., if it be satisfied that justice 
will not be done unless an answw be filed by deft, 
to the bill. — v. Whitmore (184.5), 8 Beav, 
317 ; 14 L. J. Cli. 327 ; 50 E. R. 125. 

1056. On death of person injured — Not when 

contempt to court — Not bare injury to party.] — 
Deft, against wdiom attachment was granted, 
being brought up upon it-, moV(‘d to be dischai'ged, 
because the person, who was immediately injured, 
was dead: — Held: the offence he was chargecl 
with was not a bare injury to the party, but a 
contempt to the ct., &- he would be ordered to 
find sureties or stand committed, but- upon liis 
offering to go before the master, the other side 
consenting, he would b(^ discharged. — R. v. 
Roberts (1728), 1 Bam. K. B. 130 ; 94 E. R. 91. 

Compare No. 1050, ante. 

1057. Applicant attached while under 

arrest in extradition proceedings — Subsequent ac- 
quittal -Contempt not purged.] — An attachment 
issued by the High Ct. for disobedience of an 
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Sect 10. — Diacharge from custody : Sub-sects. 4: d: 

A. d: B. ; suh-secf. 

order of the ct. in a civil action is not an offence 
within the meaning of Extradition Act, 1870 
(c. 52), s. 19. 

A party to an action in the Ch. Div. was arrested 
in Paris for a crime under the Act, & while in 
prison in England under the warrant was served 
with an attachment for disobedience to an order 
in the action : — Held : t he attacliment was valid, 
& the i>risoner was not entitled to liis discharge 
until he had cleared his contempt, although he 
had been acquitted of the criminal chaige. — 
POOLKV r. WiiETHAM (1880), 15 Ch. D. 485 ; 60 
L. J. Ch. 230 ; 43 L. T. 207 ; 29 W. H. 290, C. A. 

Sec. also, Nos. 1030-1035, 1052, 1053, aute. 

1058. Applicant attached for non-payment 

of costs — Contempt of Court Act, 1830 (c. 36).] — 
Where deft., in custody under an attachment for 
non-payment of costs, applif'd to be discliarged 
under t.he above Act, the ct. declined to act, its 
jurisdiction not being clear. — Snowbali. v. Dixon 
(1848), 2 l)e G. & Sm. 9 ; 10 L. T. O. 8. 500 ; 12 
Jur. 471 ; 64 E. R. 4. 

As to tirder of committal, see St*ct. 6, ante. 

Final judgment signed —Committal under Debtors 
Act, 1869 (c 62), s. 6.] — See Eankbuptc’y 6 c In- 
solvency, Vol. V., p. 1013, No. 8520. 

Contemporaneous proceedings — Action & attach- 
ment on arbitrator’s award.] — See Arbitration, 
Vol. 11., p. 577, Nos. 2076-2085. 

Privilege as ground for discharge.] — Sec Sect. 8, 
ante. 


Sub-sect. 5.— The Order for Discharoe. 

A. In General. 

1059. Necessity for.] — Where deft, is in custody 
for want of an appearance or of an answer, k, 
enters his appearance or tiles his answer, & then 
tenders to i)]tf. the costs of Ids contempt, A those 
costs are refused, it is necessary in order that he 
may be discharged from his contempt tliat he 
should obtain an order for that pui^pose {per (Juk.), 
— Green v. Thomson (1822), 1 Sim. & St. 121 ; 
67 E. R. 49. 

Annotation : — Befd. Woodward v. Twiaalno (1839), 9 Sim. 

301. 

1060. Waiver by plaintiff.] — Where deft. 

is in contempt for want of an answer, 6c afterwards 
files it, if pltf. acts on the answer he waives the 
contempt, & deft, need not obtain an order to 
discharge it. 

Deft, who puts in his answer may be discharged 
of his contempt either by the usual order, or by 
the waiver of pltf. Here he did not obtain the 
usual order ; but pltf., by accepting & acting upon 
the answer, waived ilie contempt (IjEACH, Y.-C.). — 
Hoskinh V. Lloyd (1823), 1 Sim. & St, 393 ; 57 
E. R. 157. 

1061. Imprisonment under Debtors Act, 

1869 (c. 62), s. 4 — ^At expiration of year.] — ^An 

order of the ct. is necessary under the above Act 
for the discharge of a prisoner who has been in 
prison a year for contempt of ct . — Re Thompson’s 
Estate, Nalty v, Aylett (1874 ), 43 Ij. J. Ch. 721 ; 
30 L. T. 783 ; 22 W. R. 857. 

1062. .] — No order is necessary for 

the discharge of a prisoner in custody for contempt 


under any of the exceptions contained in the above 
Act, where the writ of attachment has appended 
to it a note in the following terms : “ Note. — This 
writ does not authorise an imprisonment for any 
loMer period than one year.” 

This motion is wholly unnecessary. The note 
at the foot of the writ is a sufficient authority to 
the sheriff to discharge the prisoner under his 
custody as 1 am informed by the registrar, that 
noi^ has been inserted at the foot of writs of 
attachment for the express purpose of rendering 
motions of this kind unnecessary (North, J.). — 
Re Edwards, Brooke v . Edwards (1882), 21 
Oh. D. 230 ; 51 L. J. Ch. 943 ; 30 W. R. 656. 

Abolition of imprisonment for debt generally, 
see Part V., ante; Bankruptcy & Insolvency, 
Vol. V., pp. 1021 et seq. 

1063. Order obtained by suppression of material 
facts — Set aside.] — Deft, obtained an order, as of 
course on filing his plea to the bill, discharging 
him from his contempt for not answering the bill, 

I but suppi*essed the fact of his having been pre- 
I viously served with a notice of motion by i>ltf., 

I to take the plea off the file:- Held: the order 
would be discharged. — Wilkin v. Nainby (1845), 

I 8 Beav. 465 ; 14 L. J. Ch. 402 ; 5 L. T. O. 8. 473 ; 
9 Jur. 611 ; 50 E. R. 183. 

i 

‘ B. Conditional Orders. 

I On payment of costs.] — Sec Sub-sect. 6, A., 
post. 

I 1064. General rule — Attachment Illegal.] — Upon 
an application by prisoner to be discharged from 
an illegal arrest, the ct. cannot impose terms, or 
ordei‘ the costs to be paid out of the estate. — Ex p. 
Helsby (1832), Mont. Sc B. 79, Ja C. 

1065. On purging contempt In accordance with 
undertaking.] — A witness being subpoenaed to 
attend the examiner, tore up the subpicna Sc dis- 

' obeyed that Sc a subsequ(‘nt order to attend. & 
was committed. On motion to discharge him, on 
payment of costs, Sc an undertaking to appear 
b<‘foro the examiner on a day named ; — Held : B, 
should be appointed special examiner at the 
witness’s expense, to take his evidence, &, on the 
certificate of B. of the examination had, & payment 
of all the costs of committal, custody, application 
for the discliarge Sc examination, prisoner should 
be discharged. — Walter v. Rutter (1868), 18 
L. T. 788. 

1066. .] — ^Marryat V. Marryat (1892), 36 

Sol. Jo. 753 ; subsequent proceedings, 36 Sol. Jo. 
761. 

1067. Restraining subsequent proceedings — For 
false Imprisonment.] — A party in custody for a 
contempt in disobedience to the process of the ct. 
will not be discharged without undertaking not 
to bring an action for the arrest & false imprison- 
ment, when, by his own device, the process had 
been served, in point of fact, on another person 
of the same name. — ^Bland v. Buckley (1818), 
C Price, 34 ; 146 E. K. 733. 

1068. .] — It appears to me that the 

just coume is to order prisoner’s discharge without 
costs if he pay the sum for the non-payment of 
which he is now in contempt Sc undert^e to bring 
no action (Sir J. Cross). — Re Bennbt, Ex p. 

I Malachi (1834), 3 L. J. Bey. 86. 

j 1069. .] — Where a party in custody 

■ for contempt is discharged, on the ground that 


PART VI. SECT. SUB-SECT. 5. 

1059 i. Necessity for — If in custody. } 
— Dtjxcan V. Trott (1869), 2 Ch. Ch. 
487.- -CAN. 


PART VI. SECT. 10, SUB-SECT. 6.— B. 

1065 i. Onpurging contempt in accord- 
ance wUh undertaking.] — Hobrkth v. 
Donovan (1894), 16 P. R. 456.~CAN. 
1065 ii. Deft, having been im- 


prisonod eight months, for breach of an 
injunction against breaking up ancient 
pasture lands, was discharged from 
custody, upon undertaking to lay them 
down again. — ^S oully v. Skbhanb 
( 1840), Sav. & So. 710.— IR. 
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the attachment is irregtihur, the ct. -will not, in 
fl^eneral, though it has juiis^ction to do so, make 
it a condition of his discharge that he shall be 
restrpned from bringing an action for false 
imprisonment, but will wait till the party dis- 
charged applies for leave to bring his action. — 
Morison V, Morison (1846), 15 L. J. Ch. 439; 
8ub nom, Morrison v. Morrison, 7 L. T, O. S. 
307 ; 10 Jur. 773. 

1070. Restraining further proceedings — Without 
leave of court.] — Re Davies, No. 98, ante, 

1071. Production of certificate of marriage with 
ward of court — & settlement of wife’s property.] — 

The ct. refused to discharge a person who had been 
committed for contempt for marrying an infant 
ward of ct. \mtil the certificate of the due solemnisa- 
tion of the marriage had been produced, & a 
proper settlement of the wife’s property had been 
approved. — Cox v. Bennett (1874), 31 D. T. 83 ; 
22 W. R. 819. 

Sec, further. Infants & Children. 


Sub-sect. 6. — ^Payment op Costs on Discharge. 
A, Whether Condition Precedent to Discharge. 
See. 'now. Debtors Act, 1869 (c. 62), s. 4. 

1072. Non-ciiminal contempt — Waiver by plain- 
tiff.] — S mith v. Blofield (1813), 2 Ves. & B. 
100 ; .35 E. R. 257. 

Annotation : — Befd. Hill v. Turner (1814), 2 Ves. & B. 372. 

1073. .] — Landaus v. Allen (1834), 

6 Sim. 610 ; 58 E. R. 725. 

Annotation : — Refd. Woodward t>. Twlnaine (1839), 9 Sim. 301. 

1074. .] — Stafford v. Ball (1835), 

4 L. J. Ch. 249. 

1075. .] — Haynes v. Ball (1842), 5 

Beav. 110 ; 49 E. R. 530. 

Annotation Oldfield r. Cobhott (1845), 1 Ph. 557. 

1076. .] — Oldfield v. Cobbett, No. 

1038, ante. 

1077. Contempt purged.] — R. v. Hodgson 

(1735), Cooke, Pr. Cas. 121 ; 125 E. R. 997. 

1078. .] — Hurd v. Partington, No. 

1046. a7ite. 

1079. .] — Williams v. Newton 

(1840), 11 Sim. 45 ; 59 E. R. 790. 

1080. .] — ALTdBONE V. Jones, No. 

1093, post. 

1081. .] — Cupton V. Richards 

(1852), 20 L. T O. S. 7. 

1082. .] — ^Marshman V. Brookes 

(1803), 32 L. J. P. M. & A. 96 ; 11 W. R. 649. 


— Britnbll V. Walton 

(1870), 18 W. R. 446. 

1084. .] — Since Debtors Act, 1809 

(c. 62), a deft, who has cleared his contempt by 
filing his answer cannot be detained in prison for 
non-payment of the costs of his contempt, but 
the ct. in ordering Ids discharge will make it^ part 
of the order that he shall pay the costs of Ids con- 
tempt &; of the motion to discharge him. — .Fackson 
V. Mawby (1875), 1 Ch. D. 86 ; 45 L. J. Ch. 53 ; 
24 W. R. 92. 


Annotations: — iU)ld. Miokelthwalte v. Fletxsher (1879), 27 
W. li. 793. Consd. Weldon v. Weldon (1885), 52 L. T. 
233 ; Buckley v. Crawford, [1893 J 1 Q. B. 105 ; Rc Evans, 
Evans v. Noton (1893), 68 L. T. 324. Folld. Ayres v. 
Ayres (1901), 71 L. J. P. 18. ^ 


1085. Practice of Chancery Division.] 

— On an application to discharge prisoner in 
custody imder Debtors Act, 1869 (c. 62), for non- 
payment of a sum ordered to be paid by him as a 
trustee, it is not the practice in the Ch. Div. to 
make payment of the costs of Ids contempt a 
condition precedent to his discharge. — Re Jarvis, 
Ward v. Jarvis, [1886] W. N. 118. 

Annotation : — Befd. Ayren v. Ayres (1901), 71 L. J. P, 18. 

1086. .] — CiARK V. Dyson (1882), 26 

Sol. Jo. 731. 

Annotation :---Befd. Ayres r. Ayres (1901), 71 L. J. P. 18. 

1087. .] — Kibble v, Pairthorne 

(1895), 39 Sol. Jo. 742. 


1088. .] — Where a husband who has 

been attached & imprisoned for contempt of ct. in 
failing to obey an order of the ct. to pay or secure 
a sum of money for his wife’s costs in a suit brought 
by her for judicial separation, has aftc^rwards 
obeyed the order, he is entitled to be released 
from custody. The ct. will ord(T him to pay all 
his wife’s cost»s, incurred with respect to the motions 
for attachment &> release, but will not make the 
payment of such costs a condition precedent to his 
release. — ^A yres v. Ayres (1901), 71 L. J. P. 18 ; 
85 L. T. 618 ; 18 T. L. R. 2. 

1089. Criminal contempt — ^Failure to pay costs 
on conditional order for release — Contempt not 
purged.] — A person was committed to prison 
for contempt of ct. in breaking an order not to 
communicate with a ward of ct. An order was 
made that on paying certain costs thf? prisoner 
should be released. He failed to pay the costs : — 
Held : inasmuch as he had not purged liis contempt 
he was not, under Debtors Act, 1869 (c. 62), in 
prison for debt, or entitled to be released. — S. v. L., 


1071 i. Production of marriage cer- 
tificate with ward of court — A? settlement 
ofwife*Hproperty.}^Re Stkwaht (1828), 

2 Ir. L. Rcc. I8t Ser. 112.— IR. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

a. Non-criminal contempt.] — The 
ct. will not hold a party, who has been 
In contempt for not obeying an order, 
in gaol lor non-payment of the costs 
oocavSionod by his contempt. — PnicttiLL 
t). Phbbxll U8C9), 2 Ch. Ch. 444. — 
CAN. 

b. .] — When a party has 

been committed for not bringing in 
accounts, & it is shown by certificate 
that the accounts have sinoe been 
brought in, the payment of costs will 
not be made a condition precedent to 
his discharge. — C lark v . Clark (1870), 

3 Ch. Ch. 67.— CAN. 

c. Criminal contempt.] — An order 
to oommit to close custody for not 
attending to be examined pursuant to 
a Judge's order is a commitment for 
ooptempt, not a commitment In execu- 
tion, & a party committed under it is 
not entitled to Ids disoharge on payment 


of the debt & costs. — HKNDERSO^r v. 
Dickson (1861), 19 U. C. R. 592.— CAN 

d. TFhere prisoner has ai)olo- 

gised.] — Where a party is in prison 
for contempt, & has apologised, but 
has not paid the costs of his com- 
mitted, the proper order to make upon 
a motion for his discharge Is, that iio 
be continued in prison for Ms contempt 
for a time certain, unless the costs of 
the proceedings against liim ene sooner 
paid. — Campbell v. Martin (1886), 
11 P. R. 509.— CAN. 

e. Contempt not purged.] — 

A prisoner committed to gaol for con- 
tempt of ot. in not producing a book 
which ho had been ordered to produce 
cannot purge his contempt by showing 
either that the book has been burnt 
by some other person without his 
knowledge or oonnlvanco, or that he 
left it in a certain place & was after- 
wards unable to find or trace it. In 
such circumstances a prisoner should 
not be released unless he pays all the 
costs occasioned by his miHConduot in 
oonneotion with the lost book, although 
an application for release without such 


payment might be entertained if it were 
shown that, by reason of poverty such 
costs could not be paid. — C'O'ITEr v, 
Osborne (1907), 17 Man. L. R. 248. — 

CAN. 

f. Where contempt purged .] — 

A constable, who seized goods under 
a justice's warrant, was served with a 
rule nisi for a certiorari, cotitainiug an 
order for stay of proceedings, but ho 
sold the goods: — Held: (1) he was 
guilty of contempt of ot. ; <2) as ho 

I had made restitution. Sc paid the costs 
, of tlie applioatioii, he would be dis- 
chaiged from custody. — Ex v. Loane, 

I Ex p. Groves (1883), 22 N. B. R. 629. 

I —CAN. 

g. .] — Where the ct. 

, considers that a prisoner in custody 
' for contempt of ct. lias sufficiently 
I purged Ills contempt. Sc is satisflea 
I with his undertaking as to his future 

conduct, it will not make tho payment 
of the costs inclined by tho ot. attach- 
, meut Sc discharge a condition pre- 
cedent to tho order for hie dischanpe, — 

I Clarke v. Smith (1914), 48 1. L. T« 

! 244.— IR. 
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Sect, 10.— Discharge from custody: S'uh-sect, 6, A. 
B, Part VII. Sect, 1 ; Sub -sects. 1 <Sb 2.] 

[1876f W. N. 226 ~raffd.~ sub now. Be M , 46 


L. J. Oh. 2i. O. A. 

Annotaticms : — Consd. Weldon v. Weldon (1885), 52 L. T. 
233. Distd. Ayres r. Ayres (1901), 71 L. J. P. 18. 

When defendant without means .] — Sec Nos. 
1092, 1094, post. 


B. Other Cases. 

1090. Who may be liable for — Not infant.] — 

Deft., an infant, being brought up by the messenger 
to have a guardian assigned him to answer &> 
defend a suit, it was prayed that lie might not be 
discharged, & that he might, pay the costs : — 
Held : an infant, deft., paid no costs of a contempt. 
— ^Pekkins V. Hamond (1746), Dick. 287 ; 21 

E. R. 279, L. 0. 

See, further. Infants & Children. 

1091. Conditional order as to payment — On de- 
fendant committing further offence.] — Woodbitrn 
V. Fisher (1844), 4 L. T. O. S. 249, L. C. 

Conditional oidei*s of discharge generally, see 
Sub-sect. 5, B., ante. 

1092. Defendant without means— Committed 
prior to obtaining leave to sue in formd. pauperis — 
Discharged without payment.] — Independently of 
Contempt of Ct. Act, 1830 (c. 36), the ct. has 
power to discharge a pauper deft, who liad been 
commit! ed for contempt piior to his obtaining 
permission to sue in forma pauperis, without his 
first pacing the costs of the contempt, on his 
undertaking to abide by such order as the ct. may 
make respecting such costs. — Bennett v. Cxiud- 
LETGH (1843), 2 Y. & C. Cli. Cas. 164 ; 7 Jur. 166 ; 
63 B. R. 72. 

Annotations : — Distd. Sno^^ball v. Dixon (184S), 2 De Q. & 

Sm. 9 ; Hall v. Hall (1871), L. R. 11 Eq. 290. 

1093. Effect of subsequent order to 

defend in formd pauperis.] — Whei-e deft., who is in 
contempt for not answering, puts in his answer 
without payment of costs, a subsequent order tliat 
he may defend in formd pauperis will not relieve 
him from the payment of costs then already 
incurred, & he can only be discliarged from custody 
under Bkpey. Act, 1842 (c. 122).-- Allibone v. 
.Tones (1844), 13 L. ,T. Ch. 408 ; sub. nom. Reed 


V. Pike (1844), 3 L. T. O. fl. 409 ; sub nom. Read 
V. Pike, Allibone v. Jones, 8 Jur. 678, L. 0. ; 
subsequent proceedings, sub nom. Reed v. Pike, 
Alibone V. Jones (1845), 4 1j. T. O. 8. 350, L. 0. 

1094. Costs paid out of suitors’ fund.] — A 

motion was made that deft., who had been com- 
mitted for contempt in not putting in his answer, 
should be discliarged, & the cost.s of the answer 
paid out of the suitom’ fund, the poverty of deft, 
having been the reason Ids answer was not made 
in due time : — Held : an order would be granted 
accordingly. — Robey v. Whitehead (1844), 2 
L. T. O. S. 454, L. C. 

1095. Jurisdiction to order costs in the 

cause.] — Contempt of Ot. Act, 1830 (c. 36), s. 15, 
r. 17, does not authorise the ct. to order that the 
costs of a deft.’s contempt for not answering, he 
being too poor to pay them, may be costs in the 
cause. — Robey v. Whitewood (1844), 7 Beav. 
54 ; 49 E. R. 982. 

1096. Jurisdiction to order payment of costs 

of plaintiff — Courts of Justice (Salaries & Funds) 
Act, 1869 (c. 91).] — On motion on behalf of a 
pauper deft., in cont empt that h(' may be discharged 
from custody, the ct. has no authority, under the 
above Act, to order the costs of pltf. upon his own 
application, to be provided for by the Treasury. — 
Uall r. Hall (1871), J.. R. 11 Eq. 290 ; 23 L. T. 
837 ; 19 W. R. 467. 

1097. No order made as to costs.] — W est 

Ham Corpn. v. Cunningham (1906), Tinted, 
Oct. 12. 

1098. Liability of plaintiff for — Defendant 

arrested in breach of privilege.] — A sluuitf’s officer, 
notwithstanding an admonition as to the illegality 
of the proceeding, arrested a solr. while on his 
way to ct. to conduct a case for a client. On a 
motion to discharge the solr. from custody : — 
Held: th(* parties served with notice* of motion, 
namely, the sheriff, the sheriff’s officer isL jdtf., 
at whose instance the arrest was effected, must 
jmy the costs of such application. — Dx)DD v. 
Holbrook, Be Pittman (1865), 35 1j. J. Ch. 175 ; 
13 L. T. 426 ; 11 Jur. N. 8. 969 ; li W. R. 125. 
Annotations : — Consd. HayoH v. Basrwell (J870), 18 W. R. 

470. Mentd. He Freston (1883), 52 L. J. Q. B. 545. 

Privilege from arrest, see Part VI., 8ect. 8, ante. 


Part VII. — Position of Party in Contempt. 


Sect. 1.--WHEN PARTY IN CONTEMPT WILL 
BE HEARD OR BE ALLOWED TO PROCEED. 

Sub-sect. 1. — General Rule. 

1099. General rule — Discretion of court — Dis- 
obedience to order for payment of alimony.] — 

Leavis V. Leavis, No. 401, ante. 

1100. Not till contempt purged.] — On a question 
whether deft, could be heard before he had cleared 
his contempts, though he offered to pay all the 

Itf.’s demands, it was ordered that he should 
ring before the master all the principal, interest 
& costs, & then be at liberty to move to have his 
sequestration discharged. — ^Wenman (Lord) v. 
Osbaldiston (1719), 2 Bro. Pari. Cas. 276 ; 1 
E. R. 941, H. L. 

1101. & payment of costs.J — If pltf. 

obtains an injunction upon deft.’s bemg in con- 
tempt for want of his answer, deft, is not entitled 


to an order to dissolve the injunction unless cause, 
barely upon putting in his answer, but he must 
also have paid the costs of the cont ompt. — Hall 
V. Darney (1756), Dick. 289 ; 21 E. R. 279, L. C. 

1102. .]— -The general rule is that parties 

must clear their contempt before they can be 
heard. — Vowles v. Young (1803), 9 Ves. 172 ; 
32 E. R. 567, L. C. 

Annotations /—Mentd. Price v. Dewhurst (1839), 4 My. & Cr. 

282 ; Jones v. Creswicke, Booth v. Oreswloke (1841), 6 Jur. 

1103. .] — A. filed a bill against B. which B. 

answered, then filed a cross-biU against A. A. 
not having answered the cross-bill B. issued an 
attachment against him, but was unable to serve 
it as A. was resident abroad. A. proceeded to 
examine witnesses in his cause : — Held : the ct. 
would order publication not to pass in A.’s suit 
until he should have put in his answer & have 


PART Vll. SECT. 1, SUB-SECT. 1. 

1100 i. Not till contempt purged — Dis- 
obedience to order for payment of 


alimony .} — Where reap, was guilty of 
contempt of ct. in failing to comply 
with an order which directed liim to 
pay alimony to petitioner, all proceed- 


ings on his oross-potltion were stayed 
until he should purge such contempt. — 
Annbslby V. Annbslbt (1913), 47 
I. L. T. 207.— IR. 
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cleared his contempt in B.’s suit & the ct. should 
order publication to pass. — ^Palmer v, Lbycester 
(1834), 6 Him. 610 ; 68 E. R. 722. 

1104. .] — ^An application for maintenance 

of wards of ct. was refused when the party applyinpc 
was acting in contempt of the orders or the ct.— - 
Campbblt. V , Campbell (1837), 1 Jur. 540, E. C. 

1106. In contempt for non-payment of 

costs.] — Motion to restrain deft, from cutting 
timber. An objection was taken to pltf. being 
heard, he being in contempt for non-payment of 
costs : — Held : the motion would be refused. 

The general rule is that a party cannot make a 
motion when in contempt for non-payment of 
costs, & it is important to adhere to that rule 
(IjObd Lyndhurst, C.). — Herring v. Cloberry 
(1844), 3 L. T. O. S. 258, L. O. 

1106. .] — Needham v, Needham, No. 

1119, post 

1107. .] — Reeve v. Hodson (1853), 10 

Hare (App. II.), xli ; 68 E. R. 1138. 

Annotation — Mentd. Jie Younga, Doggett c. Kevett (1885), 
31 Ch, D. 239. 

1108. .] — Wliere a party i)rosecuting 

j)roc("edings is in contempt for not paying costs 
the proceedings will be stayed. — Re dungs, 

Dogoett V , Revett (1885), 31 Ch. D. 239; 55 
U J. Ch. 371 ; 54 L. T. 50 ; 34 W. R. 290. 
Annotations : — Folld. He Noal, Weston v. Neal (1880), 31 

Ch. D. 437. Consd. He Wickham, Marony u. Taylor 
(1887), 35 Ch. D. 272 ; Graham n. Sutton, Carden, [1897] 
2 Ch. 367. 

1109. Time for application to stay 

proceedings.] — Where pltf. is in contempt through 
breach of an order for payment of the costs of an 
application in the act ion, the ct. will, at th(‘ instance 
or deft., upon the action being called on for trial, 
stay all furth(*r proceedings until pltf. lias clearc^d 
his contempt. An application for payment prior 
to the case being called on is not necessary. — Re 
Neal, Weston v. Neal (1886), 31 Ch. D. 137 ; 
53 L. J, Ch. 376 ; 511.. T. 68 ; 31 W. R. 319. 
AnnotaiUms : — Consd. He Wickham, Marony x\ Taylor 

(1887), 35 Ch. D. 272 ; Graham v. Sutton, Carden, [1897] 
2 Ch. 367. 

See, now. Debtors Act, 1869 (c. 62), s. 4. 

1110. — — .] — ^A party who is in contempt for 
non-compliance with an order of th(' ct. cannot 
be heard, except for the purpose of jrurging the 
contempt. — G arstin v. Gaustin (1865), 4 Sw. & Tr. 
73 ; 34 L. J. P. M. & A. 45 ; 13 W. R. 508 ; 164 
E. R. 1443. 

Annotations : — Folld. CavcndiBli r. Cavendish & Hocho- 
foucauld (1866), 15 W. It. 182. Refd. Gordon v. Gordon, 
[1004] P. 163. 

1111. .] — Resp., who is in contempt for 

non-compliance with an order of the ct. directing 
her t;o give up the custody of a child, cannot be 
lieard to move for a new trial, or for any other’ 
purpose, until she has purged the contempt by 
obeying the order of the ct. — Cavendish v. 
Cavendish & Rochefoucauld (1866), 15 W. R . 182. 

1112. •] — Re Langworthy (1887), 3 T. T.. R. 

826, C. A, 

1113. Party able to comply with orders.] — 

Leavis V . Leavts, No. 401, ante. 


Sub-sect. 2. — To get rid op Contempt or 
CONTEST Irregularity in Process. 

1114. Motion to discharge order.] — You may 
move to discharge an order though you are in 


contempt for not obeying it (Lord King, C.). — 
Hill v. Bissel (1730), Mos. 258 ; 25 E. U. 383, 
L. O. 

1115. On ground of irregularity In process 

of committal.]-— A party may be heard to show 
irregul ail ties in the process upon wliich he is com- 
mitted, although he has iK)t obeyed the order in 
respect of wliich the process was issued. — Green 
V. Green (1828), 2 Him. 394 ; 1 Coop. temp. Oott. 
206 ; 57 E. R. 836. 

1116. — ^ — .] — A party against whom an a<4,ach- 
ment lias issued for disobeditmee to an order may, 
notwithstanding tlie attachment, move to dis- 
charge the order.- Brown r. Newall (1837), 2 
My. & Cr. 558 ; 40 E. R. 752, T.. C. 

Annotations: — Mentd. Small v. Attwood (1838), 3 Y. & C. 

Ex. 106 ; Haig v. Homan (1811 ). 8 Cl. & Ein. 320 ; Hanson 
V. Koating (18 H), 4 Hare, 1 ; Humphries v. Horne (1844), 
3 Hare, 276. 

1117. .] — (J ) Pltf. is entitled to sue out an 

attachment against deft . for want of answer 
although he is himself in custody for a contempt 
in non-paymc'nt of costs. 

(2) Althougli it may be generally time that a 
party in contempt cannot be hoard to make a 
motion, he is nevertlieless permitted to be hoard 
upon a motion to get rid of that cont empt. (3) It 
is also well settled that if a party in contempt is 
brought into ct.. by any proceedings taken against 
him he has a riglit to be heard in his defence & in 
opposition to those proceedings (TiORD Cottenham, 
C.).— Wilson v. Bates (1838), 3 My. & Cr. 197 ; 
7 L. J. Ch. 131 ; 2 .lur. 319 ; 40 E. R. 900, L. 0. ; 

sub nom. Bates p. Wilson, 2 Jur. 107. 
Annotations : —As to (1) Apld. idurnbe v. Plumbe (1839), 
3 y. & C. Ex. 622. Consd. Reeve v. Hodson (1853), 10 
Haro, App. 1 1, XLI. Apld. Chattorton r. Thomas (1867), 
36 L. J. Cli. 592. Refd. Re Wickham, Marony v. Taylor 
(1887), 35 (’h. D. 272. As to (2) Consd. Wilkin v. Nainby 
(1845), 4 Hare, 473. Refd. Bradbury v. Shawe (1850), 
14 Jur. 1012 ; He Madrid & Valencia Ry., Ex p. Chadwick 
(1850), IH L. T. O. S. 166. As to (3) Consd. Morrison x\ 
Morri.soti (1815), 4 Hare, 590. Refd. Everett v. Prythergeh 
(1841). 12 Sim. 363 ; Taylor r. Taylor (1849), 1 Mac. & G. 
397. Generally^ Mentd. Spr^^e v. Ucynell (1852), 21 
L. J. Ch. 664 ; Morton r. Palmer (1882), 9 Q. B. D. 89. 

1118. .] — Parky v. Perryman, No. 1123, 

post. 

1119. Rehearing on payment of costs of 

former application.] — Thougli deft, who is in con- 
tempt for non-payment of costs is entitled to be 
hoard on an application to discharge the very 
order in respect of which he is in contempt, that 
does not entitle him 1o apply for a sc’cond rehearing 
until the costs awarded against liim on the first 
have been paid. — Needham v. Needham (1845), 
1 Coop. temp. Cott. 208; 4 L. T. O. S. 309; 47 
E. R. 821, L, C. ; suhsequenf proceedings (1840), 
I Ph. 640, L. C. 

1120. .] — ^A party is entitled to be heard, 

if Ills object is to get rid of the order or other pro- 
ceeding which placed him in contempt, & he is 
also entitled to be heard for the purpose of rc’sisiing 
or setting aside for irregularity any proceedings 
subsequent to his contempt, but he is not generally 
entitled to take a proct*eding in the cause for his 
own benefit (Lord Cottenham, C.). — Chuck v. 
Crembr (1846), 1 Coop. temp. Cott. 205 ; 47 

E. R. 820, L. C. ; sxibseqxtent 2irocerdings, 1 (Joop. 
temp. Cott. 247, 338, L. C. 

Annotation: - Consd. Gordon v. Gordon, [1904] P. 163. 

1121. Motion for commission to take answer — 
Defendant in custody for want of answer .] — K 
motion may be made without consent, by deft, in 


PART VII. SECT. 1, SUB-SECT. 2. 

h. Q&neral rule.] — Deft. In con- 
tempt may be heard to point out an 
irregularity or Impropriety, & will be 
entitled to costs. — V alle v. O’Reilly 


(1824), 1 Hog. 199.— -IR. 

k. .] — A party in contempt 

la disentitled generally to move for any 

S urpose except to show irregularity in 
tie servioe or process. — Howard x\ 
Newman (1828), 1 Mol. 221.— IR. 


( 1. .] - A party who !*=« in 

contoinpt for disobedience of an order 
I of ct., can bo hoard only to show 
irregularity in the order. — ^M adden r. 
I WOODS (1845), 7 1. Eq. H. 637.— 
IR. 
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Sect. 1. — When party in contempt will he heard or 
he allotoed to proceed : Suh-aecie. 2, 3, 4, 5 <£r 6.] 

custody upon an attachment for want of an 
answer, for a commission to t.ake his answer, etc. — 
Mainwarinq V. Wilding (1818), 3 Madd. 41 ; 66 
B. R. 424. 

Order for attachment or committal generally, 
see Part VI., Sect. 6, ante. 

Discharge from custody, see Part VI., Sect. 10, 
ante. 


Sub-sect. 3. — To defend PitocEEDiNGS taken 

AGAINST HIM. 

1122. General rule.] — Wilson v. Bates, No. 1117, 
ante. 

1123. .] — You cannot, being in contempt, 

be heard here upon other matters. That is the 
general i*ule, to which there are some exceptions. 
One exception is where the party in contempt is 
merely protecting himself. lie may be heard to 
that extent, & no further. But there is nothing 
to prevent you taking what steps you please if your 
object be confined to getting rid of whatever has 
placed you in contempt (Loud TjAngdale, M.R.). 
— Parry v. Perryman (1838), 1 Coop. temp. Cott. 
207 ; 17 B. R. 821. 

1124. .] — Deft., though in contempt, is 

entitled to take any measures that may be neces- 
sary for his defence. — Fry v. Ernest (1863), 
3 New Rep. 63 ; 9 L. T. 321 ; 9 Jur. N. S. 1151 ; 
12 W. R. 97. 

1125. Defendant may plead answer & demur.] — 

Scarborough Corpn. v. Jackson (1728), Bunb. 
251 ; 146 E. R. 664. 

1126. In formd pauperis.] — Motion, upon the 
usual affidavit, that deft, might be admitted to 
defend in formA pauperis. It appeared that this 
was upon an attacliment for a contempt, & not a 
cause in ct. ; — Held : the motion would bo denied. 
— ^R. V. Pearson (1760), 2 Burr. 1039 ; 97 B. R. 695. 

1127. Only to clear contempt.] — An order 

was made that deft., in contempt for non-payment 
of costs, might appear in formA pauperis, for the 
sole & limited purpose of clearing his contempt. — 
Oldfield v. Oobbett (1844), 1 Coll. 169 ; 13 

L. J. Ch. 177 ; 3 L. T. O. S. 3 ; 8 Jur. 352 ; 63 
E. R. 369 ; subsequent proceedings, 3 L. T. O. S. 
433, L. C. 


Sub-sect. 4. — To appeal against Orders Sub- 
sequent TO Contempt. 

1128. General rule.] — (1) The general rule that 
a person who is in contempt cannot be heard to 
make any application to the ct., applies primA 
fade to voluntary applications by liim, i.e., when 
he comes to the ct. asking for something. 

(2) The rule does not prevent a person who is 
in contempt from appealing against an order, 
made after the contempt was committed, on the 
ground tliat the order was made without juris- 
diction. — Gordon v. Gordon, [1904] P. 163 ; 73 


L. J. P. 41 ; 90 L. T. 697 ; 62 W. R. 389 ; 20 
T. L. R. 272 ; 48 Sol. .Jo. 297, O. A. 

Annotation Mentd. Be Wingfield & Blew, [1904] 2 Ch. 666. 

1129. On ground of irregularity.]— Pltf. ob- 
tained against deft., who was in contempt, an order 
for payment of a sum of money into ct. : — Held : 
deft., though in contempt, might move to dis- 
charge that order. — Parker v. Dawson (1836), 
6 L. J. Ch. 108, L. C. 

Annotation : — Reid. Be Madrid &. Valonoia Ky., Ex p. 

COiadwiok (1850), 16 L. T. O. S. 166. 

1180. .] — ^A party in contempt is entitled 

to be heard in ct. to show that proceedings gainst 
him, subsequent to the order placing him in con- 
tempt, have been irregular. 

The ct. will not hear a party in contempt coming 
himself into ct. to take any advantage of pro- 
ceedings in the cause, but such a party is entitled 
to appear, notwitlxstanding, & resist any proceed- 
ings taken against him (Lord Cottknham, C.). — 
King v. Bryant (1838), 3 My. & Cr. 191 ; 7 
L. J. Ch. 167 ; 2 .Tur. 106 ; 40 E. R. 897, L. C. 
Annotations : — C^nsd. Morrison v. Morrison (1845), 4 Hare, 

590; Wilkin v. Nainby (1845), 4 Haro, 473. Refd. 

Wilson V. Bates (1838), 7 L. J. Oh. 131 ; Be Madrid & 

Valencia Ry., Exp. Chadwick (1850), 16 1.. T. O. S. 166. 

Mentd. Golden v. Newton (1860), John. 720. 

1131. .] — A party in contempt for non- 
payment of costs, & being served with an order 
nisi to confirm a reports, may, notwitlistanding his 
contempt, take exceptions to the report, & draw 
up, pass, dc enter an order to set down the excep- 
tions ; &; may also present, & be heard upon, lus 
petition to discharge the report as irregular, &: for 
liberty to open the accounts allowed in former 
reports, on the ground that items therein were 
allowed in the absence of petitioner, & while the 
suit was abated. — Morrison v. Morrison (1845), 
4 Hare, 690 ; 9 Jur. 103 ; 67 E. R. 783 ; subsc- 
quent proceedings sub. nom. Morison v. Morison 
(1840), 15 L. J. Ch. 439. 

1132. .] — Chuck Cremek, No. 1120, ante. 

1133. .) — B. was in contemx)t for not 

appearing before the master & producing certain 
documents. Notice was given of a proceeding 
befoi*e the master to charge him with a sum 
alleged to have been received by him, & he was 
there heard by counsel : — Held : he might bo 
heard on his appeal against the master’s decision. — 
Re Madrid & Valencia Ry. Co., Ex p. Chadwick 
(1850), 16 L. T. O. S. 160 ; 15 Jur. 697. 

Annotations : — Mentd. Re Bank of Gibraltar & Malta (1865), 

11 Jur. N. S. 916 ; He Mercantile Trading Co., Stringer’s 

Case (1869), 4 Ch. App. 475. 

1134. For want of Jurisdiction.] — Gordon v. 
Gordon, No. 1 128, ante. 

1136. For second rehearing — When costs of first 
rehearing unpaid.] — Needham v. Needham, No. 
1119, ante. 

Appeal.] — See Part VI., Sect. 9, ante. 


Sub-sect. 5. — To take Advantage of Pro- 
ceedings IN raE Cause. 

1136. General rule.] — A mtgor., deft, io a bill of 
foreclosure, being in contempt, cannot obtain the 


PART VII. SECT. 1, SUB-SECT. 3. 

1122 i. General rule.] — A party, 
though in contempt, is always allowed 
to take any defensive proceedings in the 
cause. — M itchell v . Mitchell (1876), 
22 Or. 23.— CAN. 

1122 ii. .] — The rule is not uni- 
versal that persons guilty of contempt 
can take no step in the action ; a party, 
notwithstanding his contempt, is en- 
titled to take the necessary steps to 
defend himself. -r Small t». American 
Federation of Musicians (1903), 23 
0. L. T. 188 ; 6 O. L. R. 456.— CAN, 


m. May appeal from order 

alleged to have been disobeyed.] — The | 
rule that a party to an action gtillty 
of contempt can take no step, Is sub- 1 
jeot to several exceptions, & one of i 
those is that the party is entitled to i 
prosecute an appeal from the order 
or judgment which it is alleged ho has 
been guilty of disobeying. — Copeland - 
Chatterson Co. v. Business Systems. 
Ltd. (1907), 9 O. W. U. 390 ; 14 

O. L. R. 337.— CAN. 

n. Contempt a bar to asking 

court for indulgence.] — The fact that a 


party to an action is In conlempt is no 
bar his proceeding with the action 
in tho ordinary way; the contempt 
is only a bar to his asking the ct. for 
an indulgence. — F erguson v . Elgin 
County (1893), 16 P. R. 399.— CAN, 

o. May obtain time to answer.] — 
When a party is in contempt, he may, 
notwithstanding, obtain time to answer. 
Sc an order to stay the entering of 
further process, but he must pay the 
costs of the motion. — C ooke v . Db 
Montmorency (1824), 1 Hog. 181,-- 
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usual reference to ta>ke accounts on motion under 
Mortgage Act, 1733 (c. 20). 

1 disavow all discretion except a judicial dis- 
cretion, but I cannot put this construction upon 
the statute, that a party in contempt can claim 
the relief given by it as if he were not in contempt. 
The effect of the contempt, according to the law 
of every ct., is that deft, cannot come in upon 
this motion (Lord Eldon, C.). — Hewitt v. 
M‘Cartnby (1807), 13 Ves. 660 ; 33 E. R. 404, L. 0. 

1137. .] — Kino v, Bryant, No. 1130, ante. 

1188. .] — In a suit for a divorce a mensd 

ei thoro a decree of confrontation was issued, for 
the wife, who had eloped to America, to appear 
to bo identified, when her proctor tendered a 
defensive allegation. The Arches Ct. of Canter- 
bury rejected the allegation as she was in contempt 
by reason of her non-appearance to the decree of 
confrontation. On appeal to the .Tudicial Com- 
mittee of the Privy (Council : — Held : this rejection 
would be affirmed. 

It is the general rule of all cts. that no party 
shall be allowed to take active proceedings if in 
contempt. It appears to us not merely the right 
of the party to object to the admission of this 
defensive allegation but it is the right of the ct. 
(Lord Brougham). — Curtis v. Curtis (1816), 

5 Moo. P. C. C. 252 ; 10 Jur. 165 ; 13 E. It. 487, 
P. C. 

Annotafion : — Reid, (^avondiah v. Cavendish & Hooho- 

fouoauld (ISfiO). 15 W. 11. 182. 

1139 .J -Chuc k v. Cremer, No. 1120, ante. 

1140. May not move — Though not in contempt 
when notice of motion given.] — Deft, cannot make 
a motion, if lie is in contempt at th(‘ time when the 
motion is made, though he was not in contempt 
when the notice of motion was given. — ^A.-G. v. 
Ellison (1829), 7 L. J. O. S. Ch. 162. 

1141. When in contempt for non-appear- 

ance — Without entering conditional appearance.] — 
On a motion made on behalf of deft, who is in 
contempt for want of appearance, deft, cannot 
be heard without entering a conditional appear- 
ance with the registrar, to be void if the application 
should succeed, & good, if it should fail. — Davidson 
V. Hastings (Marchioness) (1838), 2 Keen, 509 ; 

7 L. J. Ch. 215 ; 2 Jur. 404 ; 48 B. R. 723. 
Annotations: — Mentd. Blackstono v. Laurie (1845), 2 Holt, 

Eq. 23 ; Carron Iron Co. v. Muclaron (1855), 5 H. L. Cas. 

416. 

1142. For security for costs.] — Deft, in 

contempt for want of answer, & against whom an 
attachment is sealed, is not in a situation to move 
for an order that pltf . shall give security for costs. — 
Trev anion V. Sargon (1839), 8 L. J. Ch. 207 ; 3 
Jur. 121. 

1143. May bring cause to hearing.] — Deft, can- 
not object to a cause being heard on the ground 
that pltf. is in contempt. — Ricketi'S v. Morning - 
ton (1834), 7 Sim. 200 ; 4 L. J. Ch. 21 ; 58 E. R. 
813. 

Anmttations : — Consd. Wilson v. Bates (1838), 3 My. & Cr. 

1117. Refd. lie Wickham, Marony v. Taylor (1887), 35 

Ch. D. 272. 

1144. May proceed with cause — Enforcement of 
order.] — The ct. will not withliold the enforcement 
of its order by reason that the party obtaining 
such order is in contempt of the Ct. of K. B. — 
Grebnhill V. Grbenhtll (1836), 1 Curt. 462 ; 163 
E. R. 162. 

Annotations : — Held. Morse v. Morse (1846), 5 Notes of Cases, j 

49. Mentd. Hope V. Hope (1854), 18 Jur. 1086. 


1145. Attachment to compel answer.] — 

Wilson v. Bates, No. 1117, ante. 

1146. Motion for production of documents.] 

— ^Pltf., though under an attachment for non- 
payment of costs in the origliial cause, being en- 
titled to compel an answer to his supplemental 
bill, is also entitled to move for the production of 
papers referred to in the answer to such supple- 
mental bill. — ^Plumbe V. Pi.UMBE (1839), 3 Y. & C. 
Ex. 622 ; 9 L. .1. Ex. Eq. 9 ; 3 Jur. 1144 ; 160 
E. R. 850 ; subsequent proceedings (1840), 10 
L. J. Ex. Eq. 2. 

1147. Amending pleadings.] — ^Pltf., while in 

contempt for non-payment of the costs of a 
demurrer, cannot, under colour of amending a 
former bill, proceed against the demurring party 
for the same matter, & in order to judge of this 
the ct. will look into the amended bill to s(*e 
whether it contains tlie same matter as the bill 
demurred to. — Orawfouth v. Holder (1840), 3 
Y. & O. Ex. 718 ; 160 E. R. 891. 

1148. .] — I*ltf., who was in contempt 

for previous costs, moved to amend after replica- 
tion by adding a party whom ho knc'w to be a 
necessary partly for two yeai-s past : — Held : he 
would be ordered to pay the costs of his application 
as a condition precedent to liis obtaining the order, 
&. to undertake to amend in three days, without 
prejudice to deft, moving to spe(‘d tlie cause. — 
Plumb v. Plxtmb (1810), 10 L. J. Ex. Eq. 2. 

1149. .] — Pltf. in contempt is at 

liberty to proceed with the caus(‘ in tlu*. ordinary 
way, A therefore a special older for leave to amend 
will be granted to pltf. in contt*rnpt. — Ohattehton 
e. Thomas (1867), 36 L. .1. Ch. 592. 

Annotation: — Refd. Gordon v. Gordon (1904), 52 W. 11. 

389. 

1150. By filing replication.] — Pltf. in con- 

tempt may file a replication, A the replication so 
filed is an answer to a motion to dismiss his bill for 
want of prosecution. — Story v. National Insur- 
ance & Investment Society (Official Manager) 
(1863), 2 New Rep. 351 ; 8 L. T. 534. 

1151. May proceed with taxation of costs.! — 
A party to whom costs are awarded may proceed 
in the taxation notwithstanding he may bo in 
contempt. —Newton v. Rk’KETTS (1818), 11 Beav. 
67 ; 10 L. T. O. S. 517 ; 50 E. R. 742. 

1152. May not apply for costs of abandoned 
motion.] — Ellice v. Walmsley (1835), 1 Coop. 
temp. Cott. 207 ; 4 L. J. Ch. 161 ; 47 E. R. 821. 


Sub-sect. 6. — Applications in Different Pro- 
ceedings. 

1153. Though between same parties.] — Semhie : 

a party who is in contemj^t for disobedience to an 
order in a cause is not tliereby precluded from 
making a motion in anotlu*!* cause having reference 
to a distinct subject, though between precisely 
the same parties. — Clark v. Dew (1829), 1 Russ. 
&M. 103; 39 E. R. 40, L. C. ^ 

1154 . ,] — A suit was instil uted on behalf of 

infants against the tenant for life & three trustees 
in respect of a breach of trust. The bill being 
taken pro confesso, a decree was made against the 
trustees for the payment of a large sum in respect 
of the breach of trust. One of the trustees, who 
was abroad & in contempt for non-performance 


PART VII. SECT. 1, SUB-SECT. 5. 

1144 i. May proceed with cause — 
Enforcement of decree.} — >Pltf. pro- 
seouting his decree is entitled to do so, 
notwithstanding he may have been 


g lared in contempt for disobedience 
> on order of the ct. for payment of 
money. — H urd v. Robertson (1857), 
1 Ch. Oh. 3.— CAN. 

Stay by defendant 


urUil plaintiff*s contempt purged .} — 
Where pltf. prosecutes his decree while 
ill contempt, deft, must obtain an 
order staving proceedings until the 
contempt is purged. — Hurd v. Robert* 
SON (1857), 1 Ch. Ch. 3.— <JAN. 


1144 ii. 
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Sect, 1. — When party in contempt will he heard or 
be allowed to proceed : Sub-aecte, 6 cfc 7. Sect, 2.] 

f>f the decree, filed a second bill against pltfs. & 
the other defts. in the fli-sl vuit, recognising the 
decree in that suit, but, bedsides other tilings, j 
wliich were clearly not inconsistent with the I 
decreis seeking on the ground of fraud &. collusion I 
betwec'n the tenant for life his co-trustees, to I 
make tlw* interest of tlie tenant for life available . 
for the purpose of reimbursing liim, pltf., the I 
liability with which he had been fixed as he 
alleged tlnough the active agency of the tenant for 
lift* : — Jleld : the circumstance of pltf. being out 
of the jurisdiction & in contempt for non-com- 
pliance with the decree made, did not prevent his 
filing the bill in question. — T aylok r. Tayxoh 
( 1849), 1 Mac. t& G. 397 ; 1 H. & Tw. 437 ; 14 
L, T. O. S. 413 ; 41 E. K. 1318, L. C. ' 

An notation : — Mentd. Turner «. Tepper (1877), 46 L. J. Ch. 

703. 


63 Goo. 3, c. 127, liaving issued against the party 
out of the Ot.. of Oh., which was considered a 
waiver of the contempt. — HAitRisoN v, Hakbison 
(1842), 4 Moo. P. 0. O. 90 ; I Notes of Oases 204 ; 
0 Jur. 899 ; 13 E. R. 238, P. 0.; affg. S. O. aub. 
7lom, IIABRISON V. Spabjrow, 3 Curt. 1 . 

AniMtaHona : — Mentd. Handley v. Edwards (1844). 4 Moo. 
P. C. O. 407 ; A. v. B. (1853), 1 Eoo. & Ad. 12 ; N— R 
V, M— E. (1853), 2 Rob. Ecol. 625 ; Hall v. Wright (1858), 
E. B. & E. 765 ; M. v. D. (1885), 10 P. D. 75. 

1168. Allowing party in contempt to obtain 
decree — Motion to restrain further prosecution of 
proceedings.] — Deft., who had permitted pltf., who 
had been for some time in contempt, to obtain a 
decree, applied to prevent the prosecution of th(* 
decree in the master’s office : — Held : the applica- 
tion would bo refused, but without costs.— Plumbe 
V, PI.UMBE (1844), 2 L. T. O. S, 439 ; 8 Jur. 185. 


Sub-sect. 7. — Whkx Contempt has been Waived. 

1155 . Step taken by other side — Acceptance of 
answer.] — Tliough generally a party cannot be 
heard, imtil lie has cleared Ids contempt, a .step, 
taken by the other party, waives the contempt for 
all purposes, except the right to costs, as costs in 
the cause, not to be obtained by process of con- 
tempt. Acceptance of the answer therefore is a 
waiver of the contempt for the purpose f)f enabling 
deft, to dismiss (he bill for want of prosecution. 
—Anon. (1808), 15 Yes. 174 ; 33 E. R. 720, E. C. 
AnnnMions Consd. Oldfield v. Cobbott (1845), I Ph. 557. 

Refd. Smith v. Blofleld (1813), 2 Vos. & B. 100. 

1156 . Filing cross-bill against party in 

contempt.] — Filing a cross-bill against a party who 
is in contempt in the oiiginal suit, is a waiver ot 
such contempt on the part of the party who files 
it, & deft, in the cross-suit, by clearing liis con- 
tempt in that suit, will clear it in both, Ac will 
be entitled to be discharged. — Rest ik Gompertz 
(1837), 2 Y. & 0. Ex. 582 ; 100 E. R. 628. 

1167 . .] — party against whom a decree 

was pronounced, he being at the time in contempt : 
— Held : entitled to appeal, without clearing his 
contempt, a writ de contunvace capiendo, under 


Sect. 2.— OTHER CASES. 

1159. Whether contempt purged — Conclusiveness 
of report of Master of Crown Office — Grounds for 
review.] — (1) On attachment for a contempt, where 
deft, has been examined on interrogatories, & the 
Master of the Crown Office direct^ed to report 
thereon to the ct., if he i*epoi*ts that deft, has 
cleared himself of the contempt the ct. will not 
enter into a discussion of the correctness of such 
report, unless it appear, by the interrogatoiies & 
answers, but apparently not by affidavit, that the 
Master has been mistaken. 

(2) It is not sufficient gi‘ound for a review, that 
tlie Master’s report appears contradictory to the 
opinion of a judge who granted the attachment. — 
R. r. Moreky (1838), 4 Ad. & El. 849 ; 111 E. R. 
1003. 

1160. Whether counsel will be heard — On behalf 
of Juryman fined for contempt.] — Th(* ct. will not 
hear counsel for a juryman who has been fined for 
contempt. — Carne v. Nicole (1834), 3 Dowl. 115 ; 
1 Scott, 08. 

Annotation /—Mentd. Mnirhead r. Evans (1857), 6 Exch. 417. 

1161. May be brought up for examination— In 
another court.] — A party in contempt in a suit in 
another branch of tlie ct. will be ordered to bo 
brought, up if wanted foi* examination. — IliLL v, 
Travis (1852), 21 L. J. Oh. 541. 


PART VII. SECT. 2. I PATrEitsoN (1867). 2 (^h. Ch. 217.— 

p. Whether contempt purged.] — , CAN. 

Wboro a party is iu contempt for not , 

wicoimts, it is a sufllcicnt . q. .] — A prisoner committed 

clei^ng of bis coiiU'nmt to bring in | to gaol for contempt of ct. in not pro- 
sueb accounlM, & the siimcienoy of t iH*m duciug a book which 1 m* had bcoo 
will not bo looked into. — C lvxc’Y v. i ordered to produce cannot purge his 


contempt by sliowing either that the 
book has been burnt by some other 
person witJiout his knowledge or con- 
nivance, or tliat lie left it In a certain 
place 6c was afterwards unable to find 
or trace it. — -Cottkr v. Osborne 
(1907), 17 Man. L. R. 248. -CAN. 


CONTINGENT REMAINDERS to COPARCENER. 

See Volume XII. 


COPYHOLDS TO COUNTY COURTS. 

See Volume XIII. 
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Part I “-What is a Court. 


1. Tribunals exercising judicial functions — 
Local marine board.]— Wilful A coiioipt faLe 
swoiuing b(‘lore a local marine boaid, duly A 
lawfully a])pointed A constituted under MercLanl 
Shipinng Act, 1854 (c. 104), ui)on amalt(‘r mateiial 
to an inquiry then being lawfully invc^stigal ed by 
tliein, under Merchant Shipping Act Amendment I 
Act, ISOli (c, 03), s. 23, is perjury. 

The oilence is perjury because the wilful A j 
corrupt false sw^earing took place before a tribunal 
invested with judicial iKJwei’s (per Cur.). — P. v. 
Tomlinson (1800), L. 11. 1 C. C. P. 49; 30 
L. J. M. C. 41 ; 15 L. T. 188 ; 30 .1. P. 788 ; 12 
.lur. N. 8. 045 ; 15 W. P. 10 ; 10 Cox, C. C. 332, 
i\ C. P. 

2. Military court of inquiry.] — A ct. 

of inquiry, instituted by the command (‘r-in-chief 
of the army, under the Articles of War, to inquire 
into a complaint made by an officer in the army, 
though not a ct. of record, nor a ct. of law, nor 
coming within the ordinary definition of a ct. of 
justice, is nevertheless a ct. duly & legally con- 
stituted A recognised in the Articles of War A 
Mutiny Acts ; A staUments, whether oral or 
written, made by an officer before such ct., are 
absolutely privileged, even though they be made 
maid fide, A with actual malice, A without reason- 
able A jirobable cause. 

Such statements are part of the minutes of the 
proceedings of the ct., which, when reported A 
delivered to the commander-in-chief, are received 
A held by him on behalf of the sovereign, A on ' 
grounds of public policy cannot be produced in 
evidence. — D awkin« p. Pokeby (Lord) (1875), ' 
1.. R. 7 H. L. 744 ; 45 L. J. Q. B. 8 ; 33 L. T. 
196 ; 40 J. P. 20 ; 23 W. R. 931, H. L. ; affg. 
(1873), L. R. 8 Q. B. 255, Ex. Ch. 

Annotaii/ma : — Apld. Dawkins v. 8axe Weinior (Prince 
Edward) (1876), 1 Q. B. D. 499. Consd. 8eanian v, 
NethercJlft (1876), 2 C. P. D. .5.^. Apld. Goftln v. Donnelly 
(1881 ), 6 Q. B. D. 307. Distd. Royal Aquarium A Summer 
& Svinter Garden See. v. Parkinson, 11892] 1 Q. B. 431. 


PoUd. Barratt v, Kcarus, [1905] 1 K. B. 501. Apld. 
All\^ood V. Chupnuui, [1914) 3 K. B. 275. Folld. Co- 
paitnership Fainih v Har\ey -Smith, [1918] 2 K. B. 405. 
Refd. Dickerson v. Hilliard (1874), L. K. 9 E\<*h. 79 ; 
Munbicr v. Lamb (1883), 11 Q. B D. 588; Fi*aHcr v. 
Balfoui (1918), 87 L. J. K. B. 1116 ; Everett v. GniUlhs, 
11920] 3 K. B. 163. Mentd. Hcn\^ood r. Hamson (1872), 
L. li. 7 V. 1». 00(); Be TufucU’s Petn. of Right (J876), 
46 L. J. Ch. 731 ; Grant r. Secretary of State for India 
(1877 ), 2 C. P. D. 4 15 ; R. v. Hailngton (1879), 48 L. J. Q. B. 
300 ; Henueny v. Wright (1888), 21 Q. B. J). 509 ; Cliattor- 
ton V. Secretary of State lor India in Coimoll, [1895] 
2 (J. B. 189 ; Marks v. Frogley, [1898] 1 Q. B. 888 ; Fraser 
r. Hamilton (1917), 33 T. L. R. 431 ; Heddon r. Evans 
(1919), 35 T. L. B. 012. 

3. Local military tribunals — Military 

Service Acts, 1916.] — The local military tribunal 
constituted under the above Acts, A Military 
Service Regulations (Amendment) Order, 1916, A 
the legs, annexed thereto is a judicial body, A 
defamatory statements made by a member in the 
course of jiroceedings b(*fore it are absolutely 
privileged. — (C opartnership Farms v, IIahvey- 

, Smith, [1918] 2 X. B. 405 ; 88 L. J. K. B. 472 ; 
118 J.. T. 541 ; 34 T. L. R. 414 ; 16 1.. G. R. 687. 
Annotation : — ^Refd. Gerhold v. Baker (1918), 35 T. L. 11. 102. 

4. Select Committee of House of Com- 

j mons.l — To an action of slander deft, pleaded 

that the statements complained of were part of the 
evidence given by liim in the character of a witness 
before a Select Committee of the House of Com- 
mons ; — Held : the statements so made were 
privileged, A the action would not lie. — Gopfin v, 
Donnelly (1881), 6 Q. B. 1). 307 ; 50 L. .1. Q. B. 
303 ; 44 L. T. 141 ; 45 J. P. 430 ; 29 W. R. 440, 
I). C. 

5. County councils — Whilst hearing ap- 

plications for licences.] — At a meeting of the 
L. C. C. held for the purpose of hearing applns. 
for music A dancing licences, deft, made state- 
ments defamatoi^r of pltfs., who in an action for 
slander afterwards recovered a verdict A damages 
against him. Upon a motion by deft, for judg- 
ment or a new trial : — Held : though the Council 
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was bound to act judicially, in the sense of fairly 
& impartially, the meeting was not a “ court,*’ so 
as to entitle deft, to absolute immunity for what 
he had uttered at such meeting. — llo yal AQiiAfiiUM 
& Hummkh & Winter Garden Society t;. Par- 
kinson, [1892] 1 Q. B. 431 ; (51 J.. J. Q. B. 409 ; 
66 L. T. 613 ; 60 J. P. 404 ; 40 W. 11. 460 ; 8 
T. L. R. 352, a A. 

Annotaiiona : — Consd. Hodaon v. Pore, [1899] 1 Q. R. 455; 
Barrait v. Kearns, [1005] 1 K. B. 604 ; Everett v. Griffltlis, 
[1920] 3 K. B. I(i3. Refd. H. v, L. C. O.. Re Empire 
Theatre (1804), 71 L. T. 638 ; Tenby Corpn. v. Mason, 
[1908] I Ch. 457 ; Burr v. SnUtli (1909), 78 L. J. K. B. 
889 ; Attwood v. Ch^man, [1914] 3 K. B. 275 ; Co- 

S artnorship Farms v. Harvoy-Smlth, [1918] 2 K. B. 405. 

[entd. II. V. llussell, Ejt p. Morris (1905), 93 L. T. 407 ; 
R. V. Ij. G. B.. Ex p, Arlidge (1913\ 78 J. P. 25 ; It v. 
L. C. C., Ex p. London & Provincial Electric Theatres, 
11915] 2 K. B. 46(i ; RoiT v. British & Frcncli (‘homieal 
ManiifacturinK Co., & Qlbson, 11918] 2 K. H. 677 ; Pratt 
V. British Medical Assocn., (1919] 1 K. B. 244 ; Weld- 
Blundell v, Stephens, [1919] 1 K. B. 520. 

6, Licensing Justices.] — Justices at a 

licensing meeting arc* not a ct. of summary juris- 
diction. — Boulter Kent .JJ., (1897J A. O. 

550 ; 00 L. J. Q. B. 787 ; 77 L. T. 288 ; 01 J. P. 
532 ; 10 W. IJ. IM ; 13 T. L. R. 538, II. L. 
Afiiwfations : — Distd. R. v. Mauchcqtx?r .T.T., [1899] 1 Q. B. 
571. Consd. R. a. 8undorland JJ., (1901) 2 K. B. 357 ; 
Attwood r. Chapman, [1914] 3 K. B. 275. Reid. R. v. 
Sharinan, Ex p. Denton, [1898] i Q. B. 578 ; Ilodson v. 
I’aro (1899), 68 L. J. Q. B. 309 ; B. v. Worcewtei-Hhirc JJ.. 
[1900] 2 g. B. 57f5 ; R. v. Htmard, [1902] 2 K. B. 363 ; 
R. a. Johnson, 119051 2 K. B. 59; R. v. Soulhampton 
LiconBlnK JJ., Ex p, Cardy, jJOOG] 1 K. B. 446; R. v. 
AVoodhouso, 11906] 2 K. B. 501 ; H. x>. Lliicolnsliiro JJ., 
119121 2 K. B. 413; Huish v. Liverpool JJ., 11914] 1 K. B. 
109. Mentd. R. c. West Riding of Yorkshire JJ., Ex p. 
Hliaw. [1898] 1 g. B. 503 ; R. v. Staffordshire JJ., 11898) 
2 g. B. 231 ; U. v. Jjondou & Strand Division JJ., 
Dalton, Exp, L. C. C. (1898), 78 L. T. 559 ; R. v. Nicolson, 
11899] 2 g. B. 455; Tynemouth Corini. v. A.-O., [1899] 
A. C. 293; Evans c. Conway JJ., 11900] 2 g. B. 224 ; 
R. V, Russell, Ex p. Morris (1905), 93 L. T. 407 ; Whittuck 
r. Withy, [1907] 2 K. B. 526; R. v, Allen (1911), bl 
L. J. K. B. 258 ; II. v, Ashton, Ex p. Walker (1915), 83 
L. J. K. B. 27. 

7. .] — On an aiiplicalion for a verliorari 

to quash a provisional licence: — Held: ceriiorari 
was not applicable as the justices were not sitting 
as a ct. of sununaiy jurisdiction, but were sitting 
merely for administrative purposes & the licence 
was not a judicial order in respect of wliich eer- 
iiorari would lie, — R, v, Siiarjtan, itV p, Denton, 
[1898] 1 Q. B. 578 ; 07 L. J. Q. B. 400 ; 78 L. T. 
320 ; (52 J. P. 29(5 ; 4(5 W. K. 3(57 ; 14 T. I.. R. 
2(59 ; 42 Sol. Jo. 32(5, D. (L 

xlnu otat Urn s :---Dhtd. R. r. Bowman, [18981 1 g. B. 663. 
My impression <;ortalnly T\aH that tlio remedy liy certiorari 
had not Jiitherto been eouilned within such narrow limits 
as R, V. Sharman suggests (Wills, J.). Consd. R. r. 
Cotliam, [1898] 1 g. B. 802; H. v, Nicholson, |1899] 2 
g. B. 453 ; R. v. .Johnson, (19031 ‘J K. B. 39. N.F. It. v. 
Woodhouse, [1906J 2 K. B. 301. Montd. Jl. r. Manchester 
JJ.. (18991 1 g. B. 371 ; R. v. Butt, Ex p. Brooke (1922), 
38 T. J.. R. 537. 

8. ,] — Licensing justices not being a 

ct. cannot state a cast* for the opinion of the Jligh 
Gt. upon qu(*btions of law arising before them in 
the matter of granting a licence. — R, v. Bird, etc., 
Kensington JJ., JiJx p. Jones (1898), 62 J. P. 309 ; 
42 Sol. Jo. 397, 1). O. 

Anm^ation AM, Huish v. Liverpool JJ., [1914] 1 K. B. 


8* .] — The confirming authority 

whoso confirmation is, under licensing Acts, 
necessary to the validity of certain classes of new 
licences, sit as a court. — R. v. Manchester J.l., 
[1890] 1 Q. B. 571 ; 68 L. J. Q. B. 3.5S ; 80 L. T. 
531 ; 63 J. P. 360 ; 47 W. R. 110 ; 15 T. J.. K. 
201 ; 43 Sol. Jo. 278, D. O. 

Annoiaiiondi : — Apprtrd. R. v. Huntlerlaiid J.r., [1901] 2 K B. 
367. Refd. R. 0 . Johnson, (19051 2 K. B. 59; R. v, 
Woodhouse, [1906] 2 K. B. 501. Mentd. Nix Boostoii 
Brewery Co. v. Nottingham JJ. (1899), 47 W. R. 628. 

10. .] — I have come to tht* eoncBision 

that the granting or refusing of a lieent'e by the 
justices at the general annual licensing nu*eting 
is a judicial act (Vaughan Williams, L.J.). — 
R. V. Woodhouse. fl906j 2 K. B. .501 ; 75 D. J. K. IL 
745 ; 95 J... T. 367 ; 70 J. P. 485 ; 22 T. Tj. R 
603, C. A. ; 8. C. ow appeaU f^nh pom, Leeds 
Corpn. v. Ryder, [1907] A. C. 420, U. L. 
Atmoiaiions : — Mentd. R. v. JackHoii (1906), 96 L. 'P. 77 

R. ?;. Mountford, Ex p, London Uuited Tram. Co. (1901), 
Ltd. (1906), 70 J. P. 511. 

11. .] — Ticeusing juslices when 

dealing with an objection to the renewal of an old 
on-licence : — Held : not a ct. in law. — ^A ttvvood 

V. Chapman, [1914] 3 K. B. 27.5 ; S3 L. J. K. B. 
16(5(5 ; 1 1 1 L. T. 726 ; 79 J. P. 65 ; 30 T. L. R. 596. 
AnrwfafioiiH : — Refd. C'opail nersliip Farms v. Harve\ -Smith, 

[1918] 2 K. B. 405 ; Everett v. Grifliths, [1920] 3 K. B. 163. 

12. Justices sitting in petty sessions.] — 

Justices sitting in special petty sessions for the 
purpose of r(‘vising jury lists are not a ct. of sum- 
mary jurisdiction, have, therefoj'c*. no power to 
state* a sp(*eial case for the opinion f>f the et. under 
Summary Jurisdiction Act, 1879 (c. '19), s. 33, — 
TIdGMAIEI? V. WlLLFSDEN OVERSEERS (1901), 52 

W. R. 651 ; IS Sol. Jo. 101, J). V. 

13. .] — Justices sitting in petty ses- 

sions to whom the ])()WC‘rs of ii county or borough 
council und(‘r Cincunntograpli Act, 1909 (c. 30), 
h.ave be(‘n delegated do not, when exercising such 
l)ower.s, sit as a et. of summary jurisdiction, A 
they liave no power to state a case* for the opinion 
of the ct. under Summarv .lurisdiction Acts. — 
IJuisii r. Liverpool JJ., [19111 1 K. B. 109; 83 
L. J. K. B. 133 ; 110 L. T. 38 ; 78 J. P. 45 ; .30 
T. L. R. 25 ; 58 Sol. Jo. 83 ; 12 L. G. R. 15, I). i\ 
Amwiations : — Apld. Newman v. Foster (1916). 86 L. J. K. B. 

360. Mentd. Stott v. Gamble, [1916] 2 K. B. 504. 


14. .J — A body of justice>s sitting as 

a judicial authority under Mental Deticieiu'y Act, 
1913 (c. 28), is not a ct. of summary jurisdiction, 
having power to state a case for the opinion of the 
High Ct, imdt*r the Sununary Jurisdiction Acts. — 
Newman v, Foster (1916), 86 L. J. K. B. 360 ; 
115 L. T. 871 ; 80 J. P. 471 ; 25 Cox, C. 593 ; 
15 L. G. R. 124, D. C. 

15 , Commission issued by bishop.]— A 

coiumissiou, issued by tlie bishop of a dioc(‘se 
under I’luralities Act, 1838 (c. 106), &; Pluralities 
Acts Amendment Act, 1885 (c. 51), to imiuire into 
the inadequate p<*rformance of the* ecclesiastical 
duties of any benefice, creates a judicial tribunal, 
Ac the occasion on wliich a witness gives evidence 
before the conus, is absolutely privileged, & no 


PART 1. 

6 i. Tribunals exercising judicial 
fun cl i mis — Licensing justices — JV hether 
disqualified by btaa.}-— The liootising' 
authority In 1. 1 b a “ ct.,** /to Kngli^ 
aeciBiouB dealing with bios on tho part 
of juBtiooB at licensing mcotinge *’ arc 
applicable to Juatloes composing the 
llconslngr authority In 1.— R. 

LATOB) V. DuBIJN RKCORDBU & JJ., 
1 1904 J 2 I. ll. 75 ; 37 I. L. T. 202.— 

IR. 

6 ii. License cmnmissiunersA — 

IJconBe comrs. have <lutieH of a judicial 
oharHcter whicli on proper oocoHion 


subject them to the Buperintcudinsr 
authority of the Superior Ct. & the 
proper remedy is prohibition. — 
Kkaknicy V. Dksnoykus (1899), g. R. 
10 K. B. 436. -CAN. 

6 iii. .] — ^Not only is a 

liceuBing oominlttee a judicial body in 
the sense that It is bound to oxoitiise 
its fimctions with falrnoHS /to Im- 
partiality, but in the exercise of itjj 
lunctious it is a ct., /to each of its 
members is a member of a ct. — C ook v, 
A.-a. (1909), 28 N. Z. L. R. 405.— N.Z. 

16 i. Cmmmissioners appointed 

to conduct inquiry.] — C/Omrs. appointed 


by the Govt, of another rrovhioo to 
conduct 111 ! inquiry constitute a ct. 
or tribunal within Manitoba Evidence 
Act, ]902.-“yi'r Albkhta & Grkat 
Watkrwayh Ry. Co. (1910), 20 

Man. L. R. 697 ; 18 W. L. R. 15. — 
CAN. 


a. Forum fir determining ra- 

lidity of paient.]—'Che Dominion Par- 
liament provided that patents were 
to be subject to conditlouH non-com- 
pi lauco with which should render them 
void, & that the minister of agriculture 
or hlH deputy HJiould have autliority to 
finally dotermiii'* any dispute as to 
H 2 
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CoUETS. 


action is maintainable in respect of evidence so 
given. — Bahratt r. Kearns, [1905] 1 K. B. 504 ; 
74 L. J. K. B. 318 ; 92 L. T. 255 ; 53 W. R. 350 ; 
21 T. L. R. 212, C. A. 

Annotation Refd. Copart nornlilp Furm^ V. Hars'ey-Smith, 

11918] 2 K. B. 405. 

16. Not ecclesiastical tribunal of non-estab- 
lished church.] — Tin* ('’Imrch of England, in places 
wliero there is no cluiieli established by law, is in 
Ihe same situation with any other religious body, 
iV the membeis may adopt, as the mc^mbers of any 
otlier communion may adopt, rules for enforcing 
discipline within tliis body, wliich will be binding 
on those who expressly or by implication have 
assented to them. Wliere any i‘eligious or otJier 
lawful assocn. has not only agreed on the terms 
of its union, but has also constituted a tribunal 
to det<'rmine whether the rules of the assocn. 
have been vicdated or not & what shall be the 
cons(‘quence of such \dolation, the decision of suc*h 
tribunal will be binding when it has acted witliin 
the scoi^e of its authority, has observed sucli 
forms as tlie lailos require, if any hirms be pre- 
scribed if not, has proceeded in a manner con- 
sonant with the i3rinciples of justice. Such 
tribunals are not in any sense cts., th(‘y derive 
no authority from the Crown, they liave no power 
of tlieii' own to enforc(‘ their sentences ; they must 
apply for that purpose to the cts. of law who will 
give effect to their decisions as to those of arbitra- 
tors whose jurisdiction rests entirely upon the 
consent of the parti(*s. 

Lett ei*s patent , empowering a bishop to perform all 
the functions appropriate to the otlice of a bishop in 
a colony, do not confer power to convene a meeting 


of clergy & laity to be elected in a manner proscribed 
by him for the pui*pose of making laws binding on 
churchmen. Such a meeting is not a synod & lias 
no authority, without the cons('nt of the Crown or 
the colonial legislation, to bind persons without 
their assent by any constitutions or rules or to 
establish cts. having jurisdiction in temporal 
mattei-s. — T aing v. Cape Town (Bp.) (1863), 1 Moo. 
P. 0. N. S. 411 ; Brod. & F. 293 ; 2 New lirp, 465 ; 
8 L. T. 738 ; 11 W. R. 900 ; 15 E. 11. 7.56, P. C. 
Annotations: — Refd. He Natal, Lord Bp. (180.5), 3 Moo. 
P. C. C. N. S. 115 ; Natal Bp. v. Oladstouo (1866), h. K. 
3 Eq. 1 ; Merriman v. WilUaina (1882), 7 App. Cas. 484. 
Mentd Kx J?. JoukinH (1808), L. R. 2 P. C. 258 ; Capo 
Town Bp. V. Natal Bp. (1809), L. K. 3 P. V. 1 ; Brown v. 
Montreal Ciir6 (1874), L. B. 6 P. (J. 157 ; The Parloment 
Bolflre (1879), 4 P. 1). 129; Head v. Lincoln Bn. (1889), 
14 P. D. 88 ; Free Oliurrh ot Scotland (General AHseinbly) 
V. Overtoun, Mocalister v. VToiingr, [1904] A. C. 515. 

17. Not examiner’s room.] — The examiner’s 
office is not a public ct. ^ he has no discretion to 
admit any persons other than the jiartit's & their 
counsel, solrs. or agents . — JRe Western of (’anada 
Oil, Lands, & Works Co. (1877), 6 Ch. D. 109 ; 
46 L. .1. (h. 683 ; 25 W. R. 787. 

Annotations : — Refd. He Grey’s Brewery C^,o, (1883), 53 
L. J. Ch. 202. Mentd. He Heseltiiie, 118911 W. N. 25. 
Attorney-General.] — Sec Constitutional Law, 
Vol. NI.. p. 512, No. 128. 

Recognised foreign courts.] -See (’onpltct of 
Laws, Vol. XI., p. 444, No. 1029 ef seq. 

Tribunal of Appeal under London Building Acts.] 

—See Metropolis. 

Commissioners of Sewers.] — Sec Nos. 1125, 1126, 
1130, posi. 

Court or Judge.] -See Nos. 832-837, 841, 850, 
856, 868, post. 


Part ii 

18. At common law — By statute — By pre- 
scription.] — A prohibition was prayed to the Chan- 
cellor's (U. of the Univoi’sity of Oxford in the 
behalf of 1)., who, being a townsman of Oxford, 
was libelled against in that ct. uiioii a statute 
or bye-law of the university made in King James’ 
time, that whoever privilegiatus sive 7ion privi- 
legivduH should be taken walking in the streets 
a1 nine o’clock at night or aftej', having no reason- 
able excuse to be allowed by the jjroctor, should 
forfeit 40.V. ; A t hat i). was , taken walking abroad at 
tJiat- hour, tV being demanded a reason thert‘of. 
he refused to give any account ; eamd eon- 
ieviphis et ad mornm refornialionem tliis libel was ex- 
hibited : — Held : the pj’oceeding in the Chancelloi ’.s 
(’t., which was according to the civil law, could 
not be warranted by the King’s charter for no 


Constitution. 

ct., other than such as proceed according to law, 
can be, unless by prescription or Act of Parlia- 
ment ; wherefore in regard if thc» univei’sity should 
entitle themselves to this jurisdict ion by'prescription, 
it were properly triable by a jury. — IIodwell v. 
Oxford Cniversity (1680), 2 Vent. 33 ; 86 E. R. 
292. 

Annotations: — Mentd. Pftts v. Evans (1738), 7 Mod. Rep. 
2,54 ; Bnlchora’ Co. v. Morey (1790), I By, Bl. 370. 

19. By prescription.] — Coodson v. Duffield, 
No. 1024, post. 

20. Whether by bishop, clergy & laity in colony.] — 

IjOng V . Papf; Town (Bp.), No. 16, ante . 

Right of Crown to establish.] — See Constitu- 
tional Law, Vol. XL, p. 515, Nos. 164, 165. 

By Order in Council — Consular court.] —See 
Part XVI., post. 


Part III. — Extinction. 


21, By statute.] — The Queen in Council has 
power, under (Jounty Cts. Act, 1846 (c. 95), to 
abolish the several cts. mentioned in scheds. A &; B 
to that Act, without changing them into cts. to be 


holden as county cts. — R. v. Dyer (1849), 13 Q. B. 
851 ; 18 L. J. Q. B. 285 ; 13 L. T. O. 8. 385 ; 13 
J. P. 006 ; 13 Jur. 984 ; 116 E. R. 1489. 

Loss Of jurisdiction.]— Part IV., Sect. 1 3, post 


whether a patent had or ha<l not 
l»cconie void : — Held : a ct. or judicial 
tribmial for the determination of such 
matters was constituted.— Pe Bell 
Telephonk Go. (1884), 7 O. 11. 605 ; 
9 O. R. 339 ; 4 (’art. 618.— CAN. 

b. Not meetina of creditors — Called 
hy offlrial assignee ] — The official os- 
siffnee in hkpey.,, w-hen presiding at a 
meeting of creditors called under 
Bkcy. Act, 1892, at wliich a bankrupt 
is being examined on oath, is not a 


judge of a ct. or tribunal, & is not 
exercising judicial authority. — S kakl 
V. Lvonh (1908), 27 N. Z. L. It. 521.-- 

N.Z. 

0 . J^teal Marine Hoard.] — Local 
Marine Board is a ** ( ’ourt wit bin 
Merchant Hhippiug Act, 1894, s. 470. — 
Board op Trade v. JjF.rrH Local 
Marine Board (1896), 24 li. (Ct. of 
SeSH.) 177. — SCOT. 

d. Not wages board.] — Newcastle 
Coal Co. v. Firemen’s Union (1908), 


6 G. L. H. 466 ; 25 N. S. W. W. N. 100. 
—A US. 

e. Workmen's Vompemation Board.] 
--Canadian Northern Hy. Co. v. 
Wilson. [1918] 3 W W. H. 184 ; 43 
D. L. H. 412.— CAN. 

PART II. 

f. By Governor -Uenerul.] — Cooke v. 
Cape Town Maoihtrai’b (1919), C. P. D. 
237.— S. AF. 
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Part IV. — ^Jurisdiction. 


Part IV. — Jurisdiction. 


Sect. 1.™ IN GENERAL. 

22. Principle governing jurisdiction.] — The root 
principle of the English law about jurisdiction Is 
that the Judges stand in the place of the Sovereign 
in whose name they administer justice (Loud 
Haldane).— Kuhhbll (John) & Oo., Ltd. v, 
(’AVZEK, IitviNE & Co., Ltd., [1910] 2 A. C. 298 ; 
85 L. J. K. B. 1 152 ; 115 L. T. 80, 11. L. 

JSee, also. Constitutional Law, Vol. XI., p. 515. 

Objection to by prohibition .] — See Crown Prac- 
tice, pp. 372 et seq», post. 


Se( T. 2.- HOW DERIVED. 

Sub-sect. 1. — At Law. 

23. General rule.]— ( 1 ) The Mayor’s Cl . in London 
is an inferioi* et. 

(2) All lawful jurisdiction is derived from and must 
be (raced to (h(‘ lioyal autliority. Any exercise, 
howev(*i* lilting it may appear, of jurisdiction not so 
authorised is an usui'pation of the pr<‘rogative & 
a j*(‘Sort to force unwarrant(‘d by law (Willes, J.). 

(3) A plea that matter witliin the general juiisdic- 
tion of a superior ct. is, by reason of special jjrhd- 
lege, exempt therefrom, i subject to another ct. 
. . . must show a ct. in which th(' suit may be 
elfectually prosecut(‘d (Willes, J.). 

(4) Wher(‘ the defect [of jurisdiction ovtu* the 
cause] is not apparent, <te depends upon some fact 
in tile knowledge of appet. which he had an oppor- 
tunity of bringing forward in th(» ct. below, A he 
has thought proper, without excuse, to allow that 
ct. to procet'd to judgment without setting u^) the 
objection, <S: without moving for a pi'ohibition in 
the lirst instance, although it should seem that 
the jurisdiction to grant a prohibition in respect 
of tin* right of the ^Yown is not taken away, for 
mere acquiesccuict* does not give jurisdiction ; yet, 
considering tin* conduct of appet., the importance 
of making an end of litigation, A that the wtH, 
though of right, is not of course, the ct, would 
d(*cline to intiTpose, exc(*pt perhaps upon an 
iiTi'sistible case, A; an excuse for the delay, such 
as disability, maljiractice, or matter newly come 
to the knowh‘dge of appet. (WiJiLE.s, J.). 

(5) There is yet anotluT dilTerence worth noting 
between cts. of general 6l cts. of limited juris- 
diction, namely, that pltf. is liable to an action 
for executing the process of an inferior ct. in a 
matter beyond his jurisdiction, & cannot justify 
under such iirocess, whether he knows of the 
defect o]‘ not, tk that the judge Ac officer are liable 
to a civil action if they knew of the defect of 
jurisdiction (Willes, J.). — London Corpn. v. 
Cox (1807), J.. B. 2 II. L. 239 ; 30 L. J. Ex. 225 ; 


10 W. K. 41, ll. L. ; affq, S. (\ sub Hom. Cox V, 
London ('ohpn. ( 1803), 2 Tl. & ('. 401, lix. C’h. 
AmiaMiom ;-~A» to (1) Consd. Applefoixl v. Judkins (1878), 

5 i . . P. D. 489. Reid. Bucclcuch v. Metropolitan Board of 
Works (1870), L. IL 5 Exob. 221 ; Banquo do (;rodit 
Commercial r. Do Gas (1871), L. B. G C. P. 112 ; C\joko v. 
Gill (18711), L. U. 8 C. P. 107 ; Ouartly u. Tiiuuiiub (1874), 
L. Jl. 9 (J. P. 41G J Havvfrt v. l»av(‘ley (I87G), 1 C. P. D. 
418. As to (2) Consd. Wortliington y, JetfrleH (1875), 
L. IL 10 ('. P. 379. As to (3) Reid. U. v, Tristram, [1902] 

1 k. B. 816. As to (4) Consd. Serjeant v, Jlale (1877), 2 
Q. B. D. 558 ; Broad r. Perkiiih (1888), 21 Q. B. 1). 533 ; 
He Cnudall Ac Vavasour (190G), 95 L. T. 483. Refd. 
Uombo 0 . Do La Bero (1882), 22 Cli. J). 310; U. v 
Shropshire County Court Judge (1887), 20 Q. B. D. 212 ; 
Moore v. Gamgue (1890), 25 Q. B. J). 244 ; FarquliarHon v. 
Morgan. 11894] 1 Q. B. 552 ; Watson o. Potts (No. 2), 
[1899] 1 Q. B. 430 ; Falkingham e. Victorian Rys. (Joinr., 
11900] A. C. 452 ; Melntosh v. Simpkins (J901), 81 L. T. 
21 ; H. y. Tristram, [1902] 1 K. B. 816 ; Norwieh Corpn. 
r. Norwich Electric Tram. Co., [1906 1 2 K. B. 119. 
(hnerally, Mentd. Webster v. Webster (1862), 8 Jur. N. S. 
1047 ; Morris y. Lanlour (I86J), 3 New Rep. 475 ; Frith 
V. Guppy (1S66), L. R. 2 C. P. 32 ; Shea i\ lJ?jited Sick 6c 
Burial Soe. of St. Patrick (1867), 17 L. T. 176 ; Bvrne v. 
Guano Consignment Co. (1872), 25 L. T. 935 ; Chamhors 
V. Green (1875), L. R. 20 Eq. 552 ; Jacobs r. Brett (1875), 
L. R. 20 Eq. I ; Wirth y. Austtm (1875), 32 L. T. 669 ; 
Bridge y. Branch (1S76), 1 C. J*. D. 633 ; Oram y. Brearey 
(1877). 2 Ex. 1). 3J6 ; Atwood r. Sellar (1879), 4 g. B. J). 
312 ; London Corpn. y. London Joint Stock Bank (1881), 

6 App. Ca.s. 393; (iiadwiek y. Ball (1885), 14 g. B. 1). 
855 ; Bead v. Brown (1888), 59 L. T. 605 ; British South 
Africa Co. r. Conipanhia do Moeamluque, [1893] A. C. 
602; Pajue r. Hogg (1900), 82 ij. T. 584; Board r. 
Board, [1919] A. C. 956 ; Ht Clillord 6c O’SuUlvaii, [192J] 

2 A. C. 570. 


i Crown as source of jurisdiction .] — See 

I Constitutional Law, Vol. XL, p. r)i,'>. 

I 24. Cannot be created by court.] — Th(‘ ci. 

I carmot iuvt'iit a n(‘w jurisdiet ion because it would 
be convenieut that it shoultl do so.- -(JoWLEY 
(Earl) v. Cowley (Col'stess). [19011 A. C. 450; 
! 70 L. J. P. S3 : 85 L. T. 251 ; 50 W. H. SI ; 17 
I T. L. 11. 725, IJ. i^. 

Asnotatiom : Mentd. Re Greenwood, Gooiliuirti e. Wood- 
head, [1902] 2 Cli. 198; Rt Croxou (ot herwise Croxtou), 
Croxou (othorwi'-o Croxtou) y. Ferrers (1904), 89 L. T. 733. 

I Whether conferred by finding of fact.] Sec No. 
135, post. 


Sub-sect. 2. — By Statute. 

Effect of Judicature Acts.] — Sec I’art XI., 
Sect. 2, hub-sect. 1, A. (/>), pcis/. 


Sec't. 3. -EXTENT OF. 

Sub-sect. 1. — Superior CouJtTs, 

A, In (retieral, 

25. General rule.] — Pltfs. shipped goods at 
L. ou a sliip owned by a co. domicileu in Scotland 
for carriage to Calcutta. On her arrival at INfadras 
the sliip Wcus rcqiii'sitioned by the Indian Govt. 


PART IV. SECT. 1. 

g. Meaning of “ jnr\sdiciion,**\ — 
The word “ Jurisdiction,’’ us used in 
statutes protecting judicial offleera 
from actions for wrongs done by tlioin 
in tho exorcise of their ofllces, moans 
authority or power to act in a matter, 
& not authority or pow'er to do an act 
in a particular manner or form — Tkyen 
V. Ham Lall (1890), 1. L. H. 12 AU. 
116.~-IND. 

h. 31 Geo. 3, c. 18, s. HI.]— 

‘ Jurisdiction in above sect, moans 
local jurisdiction. — R. v. Lawlor 
(1863), 6 Cox. C. C. 187, C. C. A.- IR. 

PART IV. SECT. 2, SUB-SECT. 1. 

24 i. Cannot be created by couri,'i — 


A common law judge lias no power, 
unless when given him by statute, to 
direct a feigned issue to be tried l)y a 
jury ; 6c cannot, by creating a pro- 
ceeding of tho kind, confer this juris- 
diction upon himself. — ^McLaughlin 
V. McLaughlin (1865), 16 V. P. 182. — 
CAN. 

24 ii. .]— If tho judge has not 

jurisdiction, he caimot confer juris- 
diction upon liimself by an erroneous 
decision to that effect. — ^W innii’EG y. 
Brook (1910), 16 W. L. R. 46.- CAN. 


24iii. .]— A ct. cannot by its 

adjudicaiioo create a jurisdiction in 
itself. — Mainoay V. Gauan (1793), 
Ridg. L. & S. 70.— IR. 


24 iv. . j — CooKF. V. Cape Town 

Magistrate (1919), C. P. D. 237. — 

S. AF. 

24 V. I nterpr elation o f statiUe.] — 

ITohibltioii wdll not lie to a ct. merely 
liocuuHo tlie judge has erred in his con- 
struction of a statute, whore ho does 
not by this error in construction give 
himself jurisdiction tie does not in law 
possess. —Re I.ong Point Co. v. Ander- 
son (1891), 18 A. 11. 401.— CAN. 

m. Cannot he created by parties — 
If a staiutory court .] — It is not com- 
petent. to the parties to agree to confer 
jurisdiction upon a statutory ot. — 
Manitoba Windmill Co. v. Vigieb 
(1909), 18 Man. L. U. 427.— CAN. 
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Sect. 3 . — Extent of: Suh-scct. 1,-4. d; B, (cr). (6) cL' 
{eh C\] 

the cargo discharged. Theimipon another co. 
domiciled in Scotland, without the knowh'dge or 
consent of the cai’go owners, loaded the cai*go on a 
sliip in whicli they worn interested, & which was 
then bound for Calcutta, A: on her way this ship 
was sunk by an enemy cruiser, & her cargo, in- 
cluding pltfs.' goods, was lost. Pltfs. issued a 
writ in the K. 11. I)iv. against both cos., chaining 
damages for brt‘ach of contiwt, or duty in the 
carriage of goods by sea, & for trespass ^ wi’ongful 
conversion of the goods. The writ was marked 
‘‘Not for service out of the jurisdiction.** The 
first defts. consented to the jurisdiction, & their 
soil's, accepted service on their behalf. Pltfs. 
then, by leave of the ct., under B S. ('., Ord. 11, 
r. 1 {g)f issued a concuri*ent writ A: served it on 
the second defts. in Scotland. Thc'se defts., after 
entering a conditional appearance, applied to 
have the concurrent writ ic the service thereof 
set aside; — Held: the consent of tlie first defts. 
to the jurisdiction could not affect the rights of 
the third parties, A: the action was not properly 
brought against the first defts. witliiri the meaning 
of the above Ord., A: lliertdVuv the concurrent 
writ At the sei'vice thei't^of ought to b(‘ set aside. 

.lurisdiction can be given by accepting service, 
that is to say, by consent (Loni) Haldane). 

The sjdiere of jurisdiction. A: the sphere of the 
riglit which the acceptance of ser\ice coiifei's upon 
the ct., ar(‘ not conterininous. For example, the 
ct. may decline jurisdiction on tlu^ ground that it is 
contrary to its duty to <*ntei'lain it. If the action 
relat(‘s to matrimonial status, tlien, according to 
V(*ll settled piinciijles of }>ri\at(* int ernatioiuil 
law — well settled at any rate so far as tins country 
is concerned — th(‘ cts. will now refuse to iniei'feve 
unless the parlies ai-e domiciled - the husband at 
any ratt‘ — in tliis country. If the action relates to 
land abroad, similarly tJic cts. decline jurisdiction 
because they camiot go into quest ioiLS of title 
under foreign law. Again, it a foreign Sovereign 
is sued, although it might be possible to fe(*rve 
him witliiu this country, the ct. would decline to 
r<‘gaid the H(*]'\ice as giving rise to jurisdiction, 
unless, ind(*ed, tlie foreign Sovereign chose volun- 
tarily to submit (Lokd Haldxnk). 

The pei*soiis who are already defts. in the action, 
although tlii*y may su>)init. to the juiisdiction & 
so preclude themselves from raising any obj(‘clion, 
cannot by that procedure allect the rights of third 
pariies (Lord 8itmner). — Bussjjll (John) A: Fo., 
Ltd. V. Fayzer, Irvjne A: Fo., Ltd., [1910] 2 
A. C. 298 ; 85 L. J. K. B. 1152 ; 115 L. T. 80 ; 
00 Sol. .To. 040, II. L. 

26. Court has jurisdiction — Unless express 
exception.] — Notliing shall be intended to be out 
of the jurisdiction of a superior ct., but wlmt 
expressly appeal's to be so ; nor witldn the juris- 
diction of an inferior ct., but what is expres.sly 
alleged to be so. 

It is not necessary to allege in a declaration in 
the ct. of the (Juunty Palatine of Durham that the 
cause of action arose within its jurisdiction ; for 
it shall be so intended, as it is an original superior 
ct. — ^Peacock v, Bell At Kendad (1007), 1 8aimd. 
09 : 1 Sid. 330 ; 2 Keb. 220 ; 85 E. B. 81 ; 

7wm, Iliccoc’Ks v. Bell, 2 Keb. 182. 

Annototiom* : — Coiisd. Howard v. Gosset, GoHHOt v. Howard 
(1847), 6 State Tr. N. S. 3J9 ; Oulton v. RadclUTe (1874), 
L. It. 9 C. P. 189. Befd. StannJan v. Vavis (1704), 1 
balk. 404 ; Derby v. Atbol (1749), 1 Ves. ben. 202 ; It. r, 
Johnson (1805), 0 East, 683 ; WUUaiiiH v. Gibbs (1836), 
2 Har. & W. 241 : Ityalls v, R. (1849), 11 Q B. 795 ; 
Gosling? t\ Veley (1863), 4 H. L. Cas. 679 ; London Corpn. 
V. Cox (1867), L. R 2 H L. 239 ; Bcott v. Bennett (1871), 
L. R. 5 H. L. 234 ; Byme v. Guano Consignment Co. 


(1872), 25 L. T. 935 , Ue C^undall & Vavasour (1906), 95 
7j. T 483. Mentd Emory w. Barlelt (1729), 2 8tra. 827 ; 
Griffin r. Alcock (1733), 2 Barn. K. B. 398 ; Baylia v. 
Haj^'ard (1835), 1 liar. & W. 609 ; Lane y. Thel well 
(1836), Tyr. & Gr. 362 ; Bruro v. Wait (1840), 1 Man. 6c 
G. 1 ; Thom v. t^hinnock (1840). 1 Man. & G. 
r. Chaymr (186.1), 3 B. Ac S. 620; Cooke v. Gill (1873), 
L. K. 8 C. r, 107. 


27. .J — Nothing shall be intended 

out of the jui'isdiction of a superior ct., or wdtlun 
that of an inferior ct., unless it specially appear. — 
Anon. (1075), 1 Freem. K. B. 314 ; 89 E. Jl. 232. 

28. .] — In every plea to the^ juris- 

diction you must state another jurisdietion, & 
in every case to repel the jurisdiction of the King’s 
ct. you must show a more proper Ad more sulliciont 
jui’isdiction for if tliere is no other mode of trial 
that alone will give the King’s cts. a jurisdiction 
(Lord Mansfield). — ^Mostyn c. Fabru^as (1775), 
1 Cowp. 101 ; 98 E. B. 1021, Ex. FIi. 

Annotations : — Consd. H. v. Johnson (1805). 6 lOast, ,583. 

Refd. Board i\ Board, 11919] A. C. 956. Mentd. Uwo v. 
Kavo (1811), 4 Taunt. 34; Warden v. Bailey (1811), 

4 Taunt. 67 ; Morns v. Robinson (182 4), 5 Dow. & Ry. 

K. B. 34 ; Sluwkoll v. Maeaulay (1824). 3 L. J. O. S. Ch. 
30 ; llodreoclniiid v. Elphmsloue (1830), 2 State Tr. N. S. 
379 ; Hill r. Biggo (1841), 3 Moo. P. C. C. 465 ; A.-U. »?. 
Bo\ci (1846), 1.) M. & W. 60 ; R. u. I'pton St. Leonard’s 
(1817). 10 Q. B. 827 : Muiideu r. Brunswjek (18 47), 10 
li. J. Q. B. 300 ; Houldon v. Smith (18,50), 19 L. J. Q._B. 
170; Knckmabo>e v. Lnlloobhoy Mottiehund (1853), 

5 Moo. Ind. App. 234 ; Magnay r. Edwards ; 1853), 21 

L. T. G. S. 103 ; Er p. Baker (185D, 26 L. J. M. C. 155 ; 
A.-G. V. Kent (1862), 1 H. & C. 12 ; Seott v. Seymour 
(1862), 32 L. J. Ex 61 ; 1)1 Sora v. Plnllipps (1863), 10 
H. L. Cas. 621; Feather r. R. (1865), 6 B. U S. 257 ; 
The Halley (1868), 5 Moo. 1\ C. C, N. S. 262; 1‘luUips 
t\ Eyre (1869), L. R. 4 (^ B. 225 ; Kilts a. McHenry 
(1871), L. R. 6 (\ P. 228 ; Ha t v. Gumpach (1872), 
L. R. 1 1*. C. 439 ; Whitaker r. Forbes (1875), 15 L. J. Q. B. 
140; Musgrave r. Pulido (1879), 5 A]»p. Cas. 102; Do 
Grouchy a. Wills (1879), 4 3 J. P. 818; He Hawthorne, 
Graham r. Massey (1883), 23 Ch. J). 743 ; Ewmg v. Urr 
Ewing (1885), 10 App. Cas. 153; Sutton v. Johnstono 
(1786), 1 Term Rep. 493 ; British South Africa Co. v. 
Compauliia do Mozambique, [1893] A. C. 602 ; Adam v. 
Bntish & Foreign S.S. Co., [1H98J 2 Q. B. 430; Gilboy 
r. CoHscy (1912), 106 L. T. 607. 

29. .] Ill a claim of cognibanee of 

a .‘■'Uit it is always alleged, iu some words or other, 
that the ct, claiming the cognisa nci* lias the sole 
Ac exclusive jurisdiction, A: that the authority of 
other cts. is excluded ; Ad wlien there is no allega- 
tion to that eftect, the claim is ahva>s ilisallowed. 
The jurisdiction of tlie King’.s superior ets. ovid* 
inatlei*s originally cognisable by them, cannot he 
taken away but by express words, or, i)erliaps, 
by a necessary implication arising from the use 
of words absolutely inconsistent witti the exercise 
of a jurisdiction by the superior cts., Ad to wliich 
elfect cannot be given but by the exclusion of such 
a jurisdiction. 

Mere tillegation of cognisance by no means 
imports sole Ac exclusive jurisdiction.— -it. a. 
London Forpn. (1829), 9 B. Ad C. 1 ; 4 Man. Ad 
B y. K, B. 30 ; 109 E. B. 1. 

Annotatwioi .‘--Mentd. R. v. .ToIiuhou (1839), Mad. & Rob. 1 ; 
Scalcb V. Key (1810), 11 Ad. Ac El. 819. 


30, ,J — If a right exists, the pio- 

sumption is that there is a ct. which can enforce 
it, for if no other mode of enforcing it is prescribed, 
that alone is sulTicient to give jurisdiction to the 
King’s cts. of justice. In order to oust juris- 
diction, it is necessary, in the absence of a special 
law excluding it altogether, to plead that jurisdic- 
tion exists in some other ct. (Lord IIaIjDANE). — 
Board v. Board, [1919] A. F. 950 ; 88 L. J. P. C. 
105 ; 121 J.. T. 620 ; 36 T. L. H. 635, P. 0. 

Plea to Jurisdiction, see Sect. 11, sub-sect. 3, 
'post, 

Not In matters of peerage or dignities con- 
nected therewith .] — See Peerages & Dignities. 

31. Judicial notice of customs of other superior 
courts — Not of inferior coiurts.l — Every ct. is 
bound to take judicial notice of the customs of 
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the other superior cts. ; seem of inferior cts. — 
Lane’s Case, Smith v. Lane (1686), 2 Co. Rep. 
16 b ; 1 And. 191 ; 1 Leon. 170 ; 76 E. R. 423. 
Annotations: — Oonsd. Motinflon v. Bourn (1639), CJro. Car. 
527 ; Hayward v. KtoBey (1701), 12 Mod. Rep. 568. 
Eefd. Kemp v. Barnard (1638), Cro. Car. 513 : Shaftabury’s 
Case (1677), 1 Mod. Rep. 144 ; Cobbett v. Hudson (1849), 
13 Q. D. 497. Mentd. Field v. Boethsby (1659), 2 Hid. 
137 ; Bankers* Case (1695), Skin. 601 ; Maohil v. aark 
(1702), 2 Hoik. 619; Doe d. Biddulph r. Poole (1848), 
11 Q. B. 713. 

32. Cannot question order of Parliament.] — 

A ci. of law cannot question an order of Parlia- 
ment. — Streater’s Case (1653), 5 State Tr. 365. 
Annotation : — Mentd. R. v. Pintchard (1665), 1 Kob. 871. 

33. Not enlarged by resolution of Judges.] — 
Judges upon their oath cannot make resolutions 
to enlarge jurisdiction. — Reeves v, Ruttleu 
(1726), Uilb. Ch. 195 ; 25 E. R. 136. 

Annfttations : — Mentd. Milbourn v. Reade (1744), 7 Mod. 

iiop. 469 : Batchelor v. liigvs (1772), 3 WUs. 319 ; Smith 
V. Edwards & Creek (1835), 1 Har. & W. 497. 

34. Cannot grant dispensation from obedience 
to Act of Parliament.] — A ct. of law has no power 
to grant a dispensation from obedience to an Act 
of ParUamont, ought not to substitute for an 
injunction to obey a statute, an underLiking by 
parties merely to do their best to obey. — A.-(l. v. 
Birmingham, Tame & Rea District Drainage 
Board, [19121 A. C. 788 ; 82 L. J. Ch. 45 ; 107 
L. T 353 ; 76 J. P. 481 ; 11 L. G. R. 191, H. L. 
Anmiations Mentd. A.-G. v. Kerr & Ball (1914). 70 J. P. 

51 ; Metropolitan Water Board v. Dick, Kerr, [1917] 
2 K. B. 1 ; CoimtcHS Warwick S.S. Co. v. Le Nickel Soc. 
Anon., Anjflo Northern Trading Co. v. Einlyn, Jones & 
WilliamH (1917), 87 L. J. K. B. 309 ; Robinson v. R., 
[1921] 3 K. B. 183. 

Jurisdiction to award costs.] — See Practice & 

l*ROCEDURE. 

B. Orcr What Persons, 

(a) Sovereigns, 

See, generally. Action, Vol. I., p. 45, Nos. 351 
et isetf, 

35. General rule.] — A sovereign prince is 
exempt (*d from the juiisdictiou of the tribunals 
of a state in which he happeius to be, absolutely 
so far as Ms pei’son is coticerned, and, with respect 
to Ms pro})crty, at least so far as that is connect od 
with tilt} clignity of Ms position, A the exercise of 
his public functioiLs. No proceeding in rem can 
be instit.ut<*d against the property of a sovereign 
prince if the res can in any fair sense be said to be 
connected with the jus coronac of tlie sovemgn, 
but other property of a sovereign may be pro- 
ceeded agaiiLst in rem, — The Charkieh (187.S), 
L. R. 4 A. & E. 59 ; 42 L. J. Adm. 17 ; 28 L. T. 
513 ; 1 Asp, M. L. C. 581 ; subsequent vrocced mgs, 
L. R. 4 A. & E. 120. 

Annotations Tho Constitution (1879), 4 P. D. 39; 

Tlic Parlcment Bolgc (1880), 5 P. B. 197. Mentd. United 
Slat^B Frigate Constitution (1879), 27 W. II. 739 ; Tiio 
Heinrich Bjorn (1885), 10 P. D. 44 ; Mighcll v. Johorc, 
Hultau, [1894] 1 U. H. 149 ; Foster v. CJlobc Venture 
Syndicate (1900), 82 L. T. 253 ; Tho Porto Alcxaiidro 
(1919), 89 L. J. J*. 97 ; Aksiouairnoyo Obschestoo A. M. 
Luther v, Hagor. [1921] 1 K. B. 456. 

86. .] — Russell (.Tohn) & Co., Ltd. v. 

Cayzer, Irvine & Co., Ltd., No. 25, a7iic, 

(6) Amhassadors, 

See Constitutional Law, Vol. XI., p. 536, 
Nos. 390 et seq, 

(c) Foreigners, 

See Aliens, Vol. II., p. 128, Nos. 50 et seq,; 
Bankruptcy & Insolvency, Vol. IV., p. 24, 


Nos. 193 ct seq,; Conplkt op Laws, Vol. XI., 
pp. 306 et seq. ; Criminal Law A IMoc’Enuio:. 

C. Territorial JurisdicTwn, 

37. At common law — To low water-mark.J— IMie 
jurisdiction of the Queen does not extemd from 
the coast beyond low water-mark unless it lias 
been so extended by an Aet of Parlianujiit there- 
fore, R. S. C., Ord. 11, r. 1, which provides for the 
service of a writ of summons out of tin* jurisdiction 
where the act for wMch damages are sought to bc} 
recovered was done witMn the jurisdiction, does 
not authorise such service where the action was 
for the death of a pei*so!i through the negligent 
management of defts.’ vessel at sea, though within 
three imlos of the coast of England. 

As to Ord. 11, r. 1 , that does not alter or extcuid 
the jurisdiction of the cts. but only gives them 
power to allow service of proc(\ss abroad in 
respect of a cause of action aiising in this country 
(Grove, J.). — Harris v, Franconia (Owners) 
(1877), 2 C. P. 1). 173 ; 46 L. J. Q. B. 363. 
Anywtations : — Refd. The Due D’Aumale (1902), 87 L. T. 
674. Mentd. DavidHon v. Hill, [1901] 2 K. B. 606. 

33. Limit of three miles — Whether Jiurisdiction 
includes.] — PrisontM* wiw indicted at the Central 
Criminal Ct. for manslaughter, lie was a foreigner 
& in command of a foreign sliij), passing witMn 
three miles of the shore of England on a voyage 
I to a foreign port ; A wliilst within that distance} 
Ms ship ran into a British sMp A sank her, whereby 
a passenger on board ihe^ latter ship was drowned. 
The facts of the case were such as to amount to 
manslaughter by British law: — Held: (1) the. 
Central (Viminal Ct. had no jurisdiction to try 
the prisoner for the oflence charged. Prior t/o 
Oll’encos at Sea Act, 1536 (c. 15), the* admiral had 
no jurisdiction to try oll'ences by foreigners on 
board foreign slaps, whether witMn or without 
the limit of tlnee miles from the shore of JOnglaud ; 
that tliat A the subs(*quent statutes only trans- 
feired to tho common law cts. A the C(*ulral 
Criminal Ct. the jurisdiction form(*rly possesst^l 
i by the admiral ; (2) by the pj iiieiple.'» of intei- 

national law, the power of a nation over the s(‘a 
within tliree miles of its coasts is only for certain 
limited purposes ; A Parliament could not, con- 
sistently with those i^riiiciplcs, apply English 
criminal law witMn those limits. — R. v, Keyn 
(1876), 2 Ex. D. 63 ; 2 Q. B. I). 90 ; 13 Vox, C. C. 
403 ; sub nont. R. v, Keyn, The Franconia, 16 
L. J. M. C. 17 ; 41 .1. P. 517, C. C. K. 

Annotations : — As h (1) Expld. & Apld. Harris v. Francouia 
(OwiiorH) (1877), 2 O. 1* D. 173. Consd. R. r. Dudley 6c 
Htephoiih (1884), 51 L. J. M. (’. 32. Refd. R- v. Fletcher, 
Ex p. Bimie (1876), 35 L. T. 538 ; Davidnson i*. Hill, 
[1901] 2 K. B. 606 ; West Rand C'ontral Gold Alinmg Co. 
V. R., 11905] 2 K. B. 391. As to (2) Refd. Direct UnlUnl 
States Cable Co. r. Anglo -Aincri<}uii Telegraph Co. (1877), 
2 App. Cas. 394 ; Blackpool IMer Co. & South Blackpool 
Jetty Co. V. Fyldo Union Assnit. Com. & Layton-with- 
Warbrock (1877), 41 J. P. 344 , Carr v. Fraeis Times, 
[1902] A. C. 176; Deuaby &: C’adcby Main Colliorios v. 
Anson, [1911] I K. B. 171 ; Secretary of Slate for India 
V. Chelikani Rama Rao (1916), 85 L. J. P. C. 222. 
Oencrally, Mentd. Cliartcrod Mercantile Bank of India, 
Loudon A China v. Netliorlainls India Steam Navigation 
Co. (1883), 10 Q. B. D. 521 ; The Mecca, Corj" o. Tho 
Mecca (1891), 64 L. J. P. 40 ; Badlsclie Anilin und Soda 
Fabrik v. Johnson & Basle CJicmical Works, Bindschodler, 
[1897] 2 Ch. 322 ; A.-G. for British Columbia v. A.-U. 
for Canada, [1914] A. C. 153 ; Jolmstone v. Pedlar (1921), 
90 L. J. P. C. 181. 

See, 710 W, Territorial Waters Jurisdiction 
Act, 1878 (c. 73). 

39. Extra-territorial Jurisdiction — General rule.] 

— The cts. of civil jui’isdiction in every country sit 


PART IV. SECT. 8, SUB-SECT. 1.— C. 

89 i. Extra-territorial iuriatHcUonr--* 
General rule,} — Haufax BAMiONii Co. 


V. Dominion Saxyaub & WKSCKiNa 
m 0 R- & 364 ; 6 0. L. T. 


39 ii. .] — Strange v. 

Radford (1887), 15 O. R. 145.--CAN. 
89 ili. — .] — ^Long V, Long 
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Sect. 3.— Extent of: ^Sub-sect 1, C. d; D. (a) dt* (b); 
sttb-scci. 2.] 

to tidministor the inunicijial laws of that country, 
& of nceebsity, therefore, their jurisdiction is 
limited &: territorial. It is true, that the duty 
of yielding ohedienl’e to the law of the native 
country may follow the natural-born subject of 
that count ry wherever he rt^sides ; for (»very nation 
has a right to bind its own natural -bom subjects 
by its own laws in every plact*. Municipal law, 
therefore, may provide that judgment's decrees 
may be lawfidly pronounced against natural-born 
subjects when absent abroad, ^ may also (»nact^, 
that they may b<» served with process to appear 
in the cts. of their native country, exon whilst 
it‘sidi‘nt in the dominions of a foreign prince. If 
a statutory jurisdiction be thus eonfeiTed, coiiHs 
of justice in the exercise of it may lawfully cite, 
A: on non-appearance give judgment, in civil cases 
against natural-born subjects, whilst they are 
absent beyond seas in a foreign land. Tliis juris- 
diction d(»pends on the statute oi* wiitteii law of 
tlu* country ; where it is not expressly given it 
cannot be assuin(*d. If such a law do(*s not exist, 
th(‘ general maxim applies, extra icrritoriuoi 
dieenti iuipime nnu parvtur (LoiU) WESTuruY, 

— CooKNEY r. Andehson (18(18), 1 De (i. .1. A: Sm. 
8(55 ; 2 JSew Tlep. 1 iO ; 82 L. .1. (1i. 127 ; 8 1.. T. 
295 ; 1) Jur. N. S. 78(5 ; 11 W. K. (528 ; 4(5 K. It. 
14(5, L. C. 

Avnoiftiioiis : — Consd. Dniiiinioiid r. Dniiiinioiul (1866), 
2 C’h. ' Befd. Feloy r. Maillardet (1864), 1 Do 

G. J. & Sni. 8s9 ; Gibson v. Flahor (1867), L. U. ,5 Eq. 
61 ; Hi Hu\>thorue, Graham r. Massey (18815), 23 Gh. I). 
743 ; Gompunhia do Mocamhiquo v, Dritlsh South Africa 
Go., De Sousa r. British South Africa Go., [1892J 2 Q. 13. 
.S.'ib. Mentd. Isatioiial Insce. ti Investment .\ssucn. r. 
Garstaim (1863), 2 New Hop. 348 ; Steele r. Stuart (1863), 

1 Horn. & M. 793 ; Curtiss r. Grant (1863), 9 ,lur. N. S. 
766 ; Bailie v. Blanchot (1861), 1 New Hep. 48; Nom«^ 
r. Gotteiill (1864), 5 Now Hep. 215; Samuel v, Rogers 
(1864), 1 De G. J. A: Sm, 396 ; Turner r. Sowdon (1864), 
10 L. T. 60 ; Central Railroad & Banking Go. of (Jeorgia 
r. Mitchell (1865), 2 llem. & M. 462 ; Ilenderbon r. 
Gampboll U865), 13 W' H. 701 ; He Herefordsliire Banking 
Go. (1867), L. R. 4 Kq. 250; Blake v. Blake (1870). 18 
W. R 944 ; Matthuei v. Golitziu (1874), L. R. 18 Kq. 
340 ; Jtc Morton. p. Robertson (1875), L. R. 20 Kq. 
733 ; Jif Busheld, Whaley v. BnsfleJd (1886), 32 Ch. D. 
123; Dobson o. Fe&ti Rasinl, 11891] 2 Q. B. 92 ; Tm'iibuJl 
V. Walker (1892), 67 L. T. 767. 

40. .J — Tt may justly be considered 

to be an invasion of the jurisdiction of a country 
whenever an atlemiit is made to force one of its 
subjects or any one under its protection A: tem- 
porary allegiance, before a foreign tribunal. But 
the Legislature of every country lias power to 
regulate the coui*se of proceeding in its own cts. 
(Loud Cbeemsfobd, L.C.). — Dbuaimond v . Drum- 
mond (18(5(5), 2 Ch. App. 82 ; 3t5 L. J. (^h. 1.58; 
1.5 1., T. 387 ; 15 W. B. 2(57 ; L. C. At L. JJ. 
Annotations : — Reid. Rayment v. Itayment & Stuart, Chap- 
man V. Chapman & Buist, [19101 1 1'. 271. Mentd. 
GibBon V. Fisher (1807), 16 W. R. 115 ; Dugdalo v. Dug- 
dale (1872), L. R. 14 Kq. 234 ; Tomkins v. Colthurst 
(1875), 1 Ch. D. 626; Scott v. Royal Wax Candle Co. 
(1876), 24 W. R. 668 ; lie Busfleld, Wlialey v. Busfleld 
(1886). 32 Ch. 1). 123; Dobson v. Festi, Kosinl, [1891] 
2 (4. B. 92 ; Duder v. Amstordainsoh Tnistoes Eantoor, 
[1902] 2 Ch. 132. 

.] — Eee Conflict of Laws, Vol. XI., 

pp. 80(5 ei seq. 

Whether extended by Judicature Act, 1875 (c. 77), 
Sched. 1, Ord. 11, r. 1.] — See Admiralty, Vol. I., 
p. 178, No. 840. 

41. Berwick-on-Tweed.] — The jurisdiction of 
the CT.. of K. B. extends to the town of Bei’wick- 


on-Tweed. — R. v. CYiwle (1759), 2 Keiiy. 519 ; 
2 Burr. 881 ; 96 K. R. 1264. 

Annataiiiyns : — Ezpld. Ex p. Anderson (1861), 3 E. & E. 

487. R^d. Berwick-upon-'I’weed Corpn. v. Shanks (1826), 

3 Bing. 459. Mentd. Tooth v. Bagwell (1826), 3 Bing. 

373 ; lie Crawford (1849), 13 Q. B. 613 ; Ex p. Browne 

(1861), 10 L. T. 458. 

42. Ireland — Settled Land Acts.] — Whether the 
High C't. of .Justice in England has or has not 
jurisdiction, under Settled I^and Acts, to deal 
with applications to appoint trustees of settle- 
ments of land in Irc*land & to sanction improve- 
ments in Irish landed properties, it recognises 
that the prop(*r ct. to d(‘al with these matters is 
U.M. High (4. of Justice in Ireland and not the 
English ct . — Ec (^bartkbis, (TiAU'mds v. Kenyon, 
110171 2 Ch. 257 ; 87 L. J. Ch. 78 ; 11(5 L. T. 718 ; 
61 Sol. Jo. 415. 

Appellate jurisdiction of House of Lords.] — 

See l^ARLIAMENl'. 

AVc, notVf (iovernment of Ireland Act, 1 920 
(c. (57) ; Irish Free St alt* (Consc*quential Pro- 
visions) Act, 1922 (c. 2). 

Isle of Man.] — aSVc Bankruptc y A Insolvencjy, 

Vol. IV., p. 28, No. 215. 

Admiralty courts.] — See Admiralty, Vol. ]., 
pp. 107-109, Nos. 9(5-120. 

Jurisdiction of Lord Chancellor.] — See Con- 
stitutional Law , \'o1. XI., p. 509, Nos. 105 ef seq. 

Service of writ out of jurisdiction.] — See IhcAc- 
TicE A Proc edure. 

Movables.]— AVc Conflict of Laws, Vol. XT., 
pp. 358 ct fteq. 

Succession.] — See Conflict of Law's, \"o1. XI., 
pp. 362 et seq. 

Divorce & other matrimonial causes.) — Sec Con- 
flict OF Laws, \’o1. XL, pp. 421 ei seq. 

Legitimacy.] —Ncc Conflict of Laws, Vol. XL, 
p. 482. 

Assignment of property on marriage.] — See Con- 
fiact of Laws, N'ol. XI., pp. 483 et seq. 

Rights & liabilities of spouses inter se & in respect 
of their children.] — Sec Confuct of Laws, 
Vol. XL, pp. 441 ei seq. 

Criminal proceedings.] — See (Criminal Law & 
Procedure. 

I). Over Whnt Causes of A ci ion. 

{a) ( 'atiscs oj Action arising Abroad. 

In contract.] — See Confitct of Laws, N'ol. XI., 
l^p. 887 et seq. 

In tort.] — See Conflict of Laws, Vol. XI., 
I)p. 409 et seq. 

(6) Land Abroad, 

In general.]— Net' No. 25, ante; Conflict op 
Laws, Vol. XL, pp. 844 et seq. 

Succession to.] — See Conflict of Laws, 
Vol. XI., pp. 862-365. 


Sub-sect. 2. — Inferioji Courts. 

43. General rule — Nature of inferior jurisdic- 
tion.] — There are three sorts of inferior jurisdic- 
tions : — (I ) Tencre placUaf & this is the lowest 
sort, for it is only a concurrent jurisdiction, A tlie 
party may sue there, or in the King’s cts. if he will. 
(2) (Jonusance of pleas, A by this a right is vested 
in the lord of the francldse to hold the plea, A he 
is the only i>erson who can take advantage of it ; 


(1917), 44 N. B. R. 599 ; 36 I). L. R. 
722.— CAN. 

89 iv. — — .] — Cts. generally 

exercise jurisdiction only over persons 
who are within the territorial l&its of 


their jurisdiction, &, apart from some 
statutory power, cannot exoioise juris- 
diction over any one beyond its limits. 
— Eassim Mamoojke V . IsuF Ma- 
homed SULLIMAN (1902), I. L. R. 29 
Calc. 609.— IND. 


89 V. .] — Bkckktt & Co. e. 

Euoomeu (1912), App. D. 324.— S. AF. 

n. Whether extended by 

statute.^ — R. v, Martin (1872), 5 
N. S. R. 124.— CAN, 
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for deft, cannot plead this to the jurisdiction of 
the ct., but the lord must come in & claim his 
francliise, & there is no other way to get tbe cause 
from him ; neither is the ct. of B. R. entirely 
outed thereupon, & if justice is done it is well, if 
not, pltf. shall have a resummons for any delay 
or misbehaviour below, for the cause is still under 
the authority & inspection of tliis ct., & the lord’s 
benefit is all that is to be considered ; these juris- 
dictions are a gric‘vance, complaints have often 
been made against them, & the common law, to 
prevent oppression, ha^s always allowed writs of 
certiorari to these jurisdictions. (3) An exempt 
jurisdiction ; as wliere the king grants to a great 
city, that the inhabitants thereof shall be sued 
within their city, A not elsewhere ; tliis grant 
may be pleaded to the jurisdiction of tliis ct., if 
there be a ct. within that city which can hold plea 
of the cause, A nobody can take advantage of this 
pri\dlege but a deft., for if he will bring a certiorari, 
that will remove the cause ; but he may waive 
it if h(» will, so that the privilege is only for his 
benefit (lloi/r, (^.1 .). — (^hossk r. Smith (1703), 3 
Salk. 70 ; 2 l.d. Raym. 830 ; 12 Mod. Rep. 013 ; 
01 E. R. 703. 

AntuMiovH : Consd. (’hoot ham v. ('ruok (iy2.'>), 

& Yo. ;i07. Mentd. KtHjliuj? r. lOlliott (1754), Barnes, SOI). 

44. .] — An inf(‘rior <*t. cannot liold plea 

of matters out of its juiisdiction. — B ublky v. 
IIUBBINH (1040), (Vo. (’as. 571 ; 70 E. R. 1000. 

46. Local jurisdiction. I — An inferior cl. 

can try no issue on a matter not witliin its local 
jurisdiction.- Romsey r. Atkinson (1001), 1 

Sid. 05 ; 82 E. R. 972. 

46. Confined to matters expressly In- 

cluded.] — Rka('()('K c. Bkhl a Kendal, No. 20, 
ante, 

47. — • — .J 'Anon., No. 27, ante, 

48. Obedience to superior court.] - -Where 

cts. have co-ordinate jurisdiction, wlicj-e decisions 
are j^ronounced by judges jirofessing the same 
d(‘gr(‘e of jurisdiction, a single* prec(*dent might or 


imght not/ be binding, according to the i)t‘cuUar 
circumstances of the cast? ; it ought- to be binding 
where it was acquiesced in for a s<*ries of years, £ 
where it was considered iis a good A valid authorit/y 
by other judges, whose opinions wen* (‘utitled to 
weight. On the other hand a single decisi(jn if 
unknown & unsanctioned from t-hti tinui of its 
being pronounced, is op(‘n to be considered upon 
principle by a co-ordinate* ct., wlit*th(‘r it- lx* a 
light or wrong dt*cision, not to be hastily overi'uled, 
but to be consid(*red whether or not it is consistent 
with that wliich has been laid down by other 
judges. An inferior ct. cannot, of its own autliority, 
reject the precc*tlt*nts repeatedly laid down by a 
superior ct. Obedience to a superior ct. is om* of 
the first duties that an inferior judgt* has to per- 
foim, as the presumption of law is, tliat the judge 
of the superior ct. is not only sup(*rior in rank tS: 
station, but in judgment also. A: abilitv (On. l^usii- 
INGTON). — VwLKY IK BuuuKU (1837), 1 Curt. 372 ; 
103 E. R. 127. 

Annotation : — Expld. Westerton v. Liddell Uoruo, Beal 
V. Liddell & Parke & Evaiw (1855), Moore’s Special 
Beport p. 28. In the first Braintree oaso {Vitey v. 
Harder) 1 followed a decision of Sir William Wviim*, 
Dean of tho Archo>J, acramst my own conviction of what 
was really the law\ It must be riMncmbered, iiowever, 
that this obotlience is conttiied to decisions on points of 
law ; it does not extend to matt ox’s of opinion wluch 
partake not of law, nor even to the reasons assiKnod with 
respect to tho law (Dk. Lcsiiington). 

49, ,] — No tribunal of inferior juris- 

diction can by its own decision linally decide on 
the question of the exist(*nce or extent of such 
jurisdiction ; such (piestion Ls always subject to 
r<*view by the High Ct., which does not permit the 
infejior tribunal either to usurp a jurisdiction 
whkdi it does not possess, whether at all or to tlie 
extent claimed, o!‘ to refuse to exercise a juris- 
diction whicli it has & ought to exercise. Sub- 
jection in tills rt*sx)cct to the High (V. is a ncc(*ssary 
& inseparable incident to all tribunals of limited 
jurisdiction ; for tlie existence of the limit neci's- 
sitates an authority to deteriniru* A: enforce it ; it 
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46 i. (General rule — Jjoval jurisdic- 
tion —Action must be brought within 
local hnids.] — PJx //. Asukh (1865), 4 
N. S. W. S. V. Tl. 71.— AUS 

46 ii. - .] — Crooke r. 

Smith (187 8), 4 V. L. R. 95— AUS. 

45 hi. .\-~Ue Dui.- 

MAOTC IK Leeds & Grewilee, County 
Court Judge (1851), 12 U. C. 11. 32.— 
CAN. 

45 iv. .]— Kemp v. 

Given (1861), 11 C. P. 432.— CAN. 

46 V. .]—Rc Elliott 

& SON a. Norris (1889), 17 O. Jl. 78.— 

CAN. 

46 Vi. ,]—Re Doo- 

little a. Electrical Maintenance 
& Construction Co. (1901), 3 O. L. R. 
460 ; 22 C. L. T. 136 ; 1 O. W. 11. 202. 

—CAN. 

46 vii. .]— ifa Somer- 

ville (1910), 19 Man. L. 11. 355.— 

CAN. 

46 viii. Process of no effect 

beyond limits.] — Ontario Glass Co. 
V, Swartz (1882), 9 P. K. 262.-— CAN. 

46 ix. .] — He Aruagu 

(1887), 4 Man. L. R. 509.— CAN. 

46 X. .] — ^Abbott v. 

Dundas (1844), 3 Craw. & D. 217.— IR. 

46 xi. . J — Latter v. 

Brogden (1877), 2 J. R. N. S. 135.— 
N.Z. 

46 xii. — — Material part of 

action mast be within limits.] ■ -Whore 
an inferior ci. has Jurisdlc'tioii witliin 
local limits the whole of the substance 
of the action must appear to have 
arisen within those limits.— H ender- 


son V. Wanoapeka Golddrkdging 
(’o., Ltd. (1904), 23 N. Z. L. U. 833.— 

N.Z. 

45 xiii. — ir^c'//ier power to 

hold “ speedy trial ” beyond limits of 
local jurisdiction.] — lie British 
Columbia (^/Ounty Courts (1892), 21 
S. C. II. 446 ; 5 Cart. 490.— CAN. 

o. Limited by amount of 

claim.] — h'x p. Noel (1905), 5 S. K. 

N. S. W. 415; 22N. S. W.W. N. 131.— 
AUS. 

p. — — .] — Boyle v. Carolin 

(1872), 3 V. R. (Eq.) 123.— AUS. 

q. .] — iea Hall v. 

Certain (1869), 28 U. C. R. 533. — 

CAN. 

r. .] — Re North- 

UMEERLAXD & DURHAM UNITED 
Counties, County Court Judge 
(1869), 19 C. P. 299.— CAN. 

.3 — Dodd v. Uillis 

(1875), 2 P. E. I. 31.— CAN. 

t. .] — Bath (Execut’or r. 

Dennison (1878), 12 N. 8 . li. (R. & C.) 
303. — CAN. 

a, .] — He Young v. 

Morden (1884), 10 P. U, 276.— CAN. 

b. .] — Sherwood a. 

Cline (1888), 17 O. R. 30.- -CAN. 

o. .]—He Rk\l Estate 

Loan Co. v. Guardhouse (1898), 29 

O. H. 602. -CAN. 

il, _ — Kreuiziger 1’. 

Brox (1900), 32 (). R. 418.— CAN. 

0 , ,] — R. V. Levers 

(1890), 8 N. Z. L. K. 743— N.Z. 

Whether judge may 

strike mtt excess.}— 'Where a claim for 


I 


an account beyond tho juiisdiction 
ol the ct. ib brought m that ct. tho 
judge at the trial has iio power to strike 
out the excess so as to bring the ainouiit 
within the junsiliction. -Cleveland 
Press i\ Fleming (1893), 21 G. 11. 335. 
—CAN. 


46 i. (Umfined to mailers tx- 

iwcssly included ] — G’Reilly v. All\.n 
(1854), 11 U. C. H. 526,— CAN. 


40 ii, .j — -Not lung will be 

in tended m favour of the jurisdiction 
of an inferior ct. — G allihew a. 
PETEiiSON (1887), 20 N. S. R. 222 ; 8 
C. h. T. 397.— CAN. 


40 iii, _ .] — DOUGALL V. 

Leogo (1891), 7 Man. L. U. 445, — 

CAN. 

40 iv. .j — Jurisdiction 

must be cmiforrod by express words be 
is not to bo inferred from expi-ossions 
m a statute. — Ross a. Blake (1896), 
28 N. S. H. 513.— CAN. 

40 V. .] — Be Mitchell & 

Pioneer Steam Navigation Co. 
(1900), 31 G. R. 542 ; 20 C. L. 1. 74. — 
CAN. 

40 vi. Marchiori V . 

Fewstkr, [1921] 3 W. W. R. 388. — 

CAN. 

40 i. Obedience to superior 

court.] — Colo VIAL Bank of Australia 
u. WiLLAN (1874), L. H. 6 P. C. 417 ; 30 
L. T. 237, P. C.— AUS. 

40 ii. .] — Clarke v. Mac- 

Donald (1883), 4 G. R. 310. — CAN. 

40 iii. ,] — Canadian 

Noutuern Ry. Co. v. Wilson, [1918] 
3 W. W. R. 184.— can. 
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Courts. 


Sect 3. — ExteyU of: Svh-secL 2 . ] 

is a contradiction in terms to create a tribunal 
with limited jurisdiction & uiilimit<‘d power to 
determine such limit at its own will k pleasure — 
such a tribunal would be autocratic, nob limited — 
k it is immaterial whether the decision of the 
inferior tribunal on the question of the existence 
or non-existence of its own jurisdiction is founded 
on law or fact ; a ct. with jmisdiction confined to 
the (/Ity of Ivondon cannot extend such jurisdiction 
by finding as a fact that Ihccadilly Circus is in the 
ward of Chepe (Farwtell, L.J.)- — v, 8iiore- 
iiiTC'ii Assessment Committee, Ex p, Morgan, 

( UilO] 2 K. H. 859 ; 80 L. J. K. B. 185 ; 103 L. T. 
202 ; 74 J. l\ 301 ; 20 T. L. B. 003 ; Konst. & 
W. Kat. App. (1909-12), 203 ; 8 L. G. R. 744, C. A. 
Annofations : — Mentd. Joueis r. West Derby Union 
75 J. P. 375 ; L. C, r. Shoi*editcli B. (lUll), 105 
L. T. 515: Wriffprlesuorth v. R. (1911), 104 L. T, 593 ; 
I’arrisli Hac*kiiey Uorpii., fl91*ij I K. B. (}()9 ; Truman, 
Hanbiiry, Buxton, Petit umers, Rr The Eajrle I'ublje JIouhc 
( 191*2), 107 L. T. 3ts5 ; 1. Jt. (Vnars. r. Pitzuilliam, [I913J 
1 K. B. 184 : IE r. iHiiiiprfon Assint. Coin., Ex p. L. C. C., 
il914J 3 K. B. 481 ; J*ort of liondon Authority v. Orhctt 
l^nion AKsmt. Com., 1191 9J I K. B. 81. 

60. Must comply with statutory limitations.] — 

When an Act of J^arliamt‘nt limits jurisdiction or 
power to any inferior man, he ought to pui‘sue his 
limited jurisdiction precisely in all the substantial 
points (TIuITON, J.). — lilCKFOUl) V, Maciiin 
(1024), Win. 82 ; 124 E. R. 09. 

51. ,J — There is an old maxim, boni 

judicis €st ampUarc jurisdiciionem, whicli is not 
to be understood as implying that it is right to 
extend juri-dietion over matters clearly not 
w’itliin it, but that in doubtful ca^es jurisdiction 
ought to be entertained, in order to prevent the 


failure of justice. The only exception to this 
wdse maxim is in the case of a tribunal of inferior 
jurisdiction, such as that of a justice of the peace 
in penal mattei*s, whose powers the superior cts. 
always confine to the strict letter of the law (Sir 
John Cross). — He Ciiambeks, Ex p. Davy (1834), 
1 Mont, k A. 283 ; 4 Deac. k Oh. 322, Ct. of R. 

52 . .] — By a private Act a borough ct. was 

empowered to try actions of debt iirovided tlxe 
sum or damages sought to be rocovci’ed should not 
exceed £50. A judgment having been recovered 
in debt for £50 k £0 15s. Sd, damages : — Held : 
the word smn in the Act meant debt k, as the 
debt sought to be recovered was £50 only, the ct. 
had jurisdiction, the damages being awarded merely 
for the iiurposo of carrying costs. — J oule v, Taylor 
(1851 ), 7 Exeh. 58 ; 2 L.M,k P. 015 ; 21 L. J. Ex. 
31 ; 18 L. T. O. S. 141 ; 10 J. P. 152 ; 155 E. 11. 
855. 

Annotation : — Mentd. Partridge v. Elklogton (1870), L. R. 0 

Q. B. 82. 

53. Includes jurisdiction in incidental matters 
—When principal matter within jurisdiction.]— If 

ail inferioj* ct. has jiuisdiclion of the principal 
jnatt(‘r, it has also jurisdiction of all matters 
incident tlu^reunto, k may try tlu^m according to the 
coui*se of their law so that it be not contrary to 
the common law. — Gyles v, Marshall (1054), 
Sty. 418 ; 82 E. R. 820. 

54. May entertain counterclaim — Arising be- 
yond jurisdiction— Judicature Act, 1873 (c. 66), 
ss. 89, 90— Relief limited to amount of plaintiH’s 
claim.] — Under above Act an inferior ct. has 
jurisdiction to entertain a cl mm set up by way of 
counterclaim although it is in respect of mattei’S 
W'hich arose beyond its local Jurisdiction, but the 


60 i, Must comply with statutory 
limitations. l-’-liuloH of ct. do not o\or* 
ride statutory proviwionb. — Howard 
V. Herrinu'ION (1892), 20 A. R. 175. 

—CAN. 

63 i. IncludiS jurisdiction in inci- 
dental matters -ll'hen principal matter 
within jurisdiction.] — Where issue hath 
been knit upon a point upon which the 
ct. hath full jurisdiction, the ct. can 
try every mcidonlal quet'tiou, though 
it hath no original juiitidiction of the 
incidental question. It will, therefore, 
determine on the validity of a marriage, 
if it avisos incidentally, though ut 
ecclesiastical jurisdictiuii ; so also of 
the question of prize or no prize, if it 
arises incident ally. — Dkivar v. White 
(1824), Rowe, 189.— IR. 

63 ii. Power over process 

of court — Setting aside attachment .] — 
He Mitchell v. Scribner (1890), 20 

U. R. 17.— CAN. 

63 iii. . ] — Where the 

ct. has jurisdiction to deal with a case 
so far as its subject-matter is concerned, 
it has all powers necessary for bringing 
all proper parties before it. — Sexton 

V. O’Halloran, [1904J 1 1. R. 123 ; 
36 I. L. T. 218.— IR. 

53 iv. Supplanenlal suit.] 

— Uls. having jurisdiction over the 
subject -matter of a suit in which a right 
is asserted have also jurlsdiotion over a 
Hupplomental suit in which pltf. seeks 
to follow out that right. — Kashee Nath 
Kooer V. Deb kristo Ramanooj 
Dos« (1871), 16 W. li. 240.— IND. 

53 V. Question of limiia- 

Hon arising.] — ^Where a ct. is competent 
to hear a particular suit, it Is competent 
to decide every question, whether of 
limitation or any other matter, arising 
in the suit. If it decides sucii question 
wrongly it does not thereby lose its 
jurlMdiction, & its decree, though 
Ijossibly wrong, is not a nullity. The 
decree is a perfectly good decree until 
reversed in some manner provided by 
law. — Nathu Ram v. Kalian Das 


(1904), 1. L. R. 26 All. 522. IND. 

63 vi. Title to land inci- 

dentally in quc.Htion.] — Where an action 
is brought which, on the face of it, is 
within th(* jurisdiction of tlio ot., & at 
the hearing a question of litlo ai’ises, 
which it is not the object of the action 
to determine, but which It is ncceH«ary 
to deternune in order to decide the 
claim which ii is the immediate object 
of the action to enforce, such question 
arises incidentally, k the ot. has iiower 
to detoriuino it. — Tait v. McCallum 
(1894), 13 N. Z. L. R. 232.— N.Z. 

64 i. May entertain counterclaim — 
Arising beyond jurisdiction — Relief 
limited to amount of plaintiff's claim .] — 
The ct. may deal with the counter- 
claim, which, if it were ati original 
claim, would be beyond its jurlstUction, 
to the extent of answering pltf.'s claim, 
but not further. — Bates v. CitAY- 
TnoRNE (1886), 19 N. S. R. (R. & G.) 
250.— CAN. 

64 ii. .) — ^McIlrov v. 

McEwan (1898), 12 Man. L. 11. 164. — 

CAN. 

64 iii. .] — Uox V. Christie 

(1903), 6 Terr. L. K. 475.— CAN. 

54 2 v. JHsmissnl oj counter- 

claim where action dismissed .] — 
Klfalmer t). Birmingham (1909), 11 
W. L. Li. 9.— CAN. 

g. If not beyond courVs 

jurisdiction.] — The jui'isdictiou in 
respect to counterclaims is couhnod to 
claims for an amount over which the 
inferior ot. would have had jurisdiction 
had deft, sought to have recovered the 
subject-matter of tho counterclaim by 
suing therefor as pltf. in such ct. — 
Canadian Laundry Co. v. Unger’s 
Laundry (1916J, 44 N. B. R. 423 ; 35 
D. L. R. 755.-^AN. 

h. Where no relief given — 

Jurisdiction not affected.] — A ouunter- 
olalm upon which no relief is given can 
make no diflerenoe as to tho Juris- 
diotion of a ot. — F itchett v. Mellow 


(1898), 18 P. R. 161.— CAN. 

k. Original claim beyond 

jurisdiction — Abandonment of c.rces8 .] — 
Pltf. in a suit for damages fur brt^ach of 
contract abandoned tho o.xcofls over the 
statutory limit deft, count ere lain liog 
for less than the limit. Bot h t he claim 
& coimtorclaim were allowed, but the 
latter was sot olf against tJie original 
claim & judgment given for tho 
balance: — Hild : tho counterclaim 
should have boon set-oiT against the 
statutory limit k judgment given lor 
pltf. for tho dllforonoo. — Blatk v. 
McMullen, [1917] 1 W. W. R. 933 ; 

! 27 Man. L. R. 310.— CAN. 

l. May not entertain set-off — For 
amount beyond jurisdiction.] -A set-off 
for an amount beyond tho Jurisdiction 
ousts jurisdietion of tho cl. — ^J otinston 
r. Cox (1875), 1 V. L. R. 281.— AUS. 

m. .j — R. v. Cope, Fx p. 

Rawbon, He Rawhon v. Bennett 
(1883), 9 V. L. R. 294 -AUS. 

n. .] — To an action on 

a promissory note, deft, gave notice 
of a set-off of a claim greatly in excess 
of tho jurisdiction of tho ot. : — Held: 
the ot. had no jurisdiction to entertain 
the set-off. — Windsor v. Young (1915), 
43 N. B. R. 313.— CAN. 

o. .) — R. V, Stewart, 

Mao. 636.— N.Z. 

p. Effect of credit for 

set-off.] — Pltf. cannot, by giving credit 
for a Hot-off, compel deft, to set it up, 
or give tho ct. jurisdiction. — i’URNiVAL 
V. Saunders (1866 j. 26 U. C. R. 119.— 
CAN. 

q. May not entertain claims in- 
volving title to land .] — Fitzsimmons v, 
McIntyre (1869), 5 P. R. 119. — CAN. 

r. .J — R. V. Habsiiman 

(1873), 14 N. B. R. (Pug.) 346.— CAN. 

8. .j — Graham v. Spettigue 

(1886), 12 A. R. 261.— CAN. 

t. .1 — Dan AUER V. Little 

(1890), 13 P. R. 361.— CAN, 
w. .] — Neely v. Parry 
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power to grant relief in respect of such counter- 
claim is ]imit<ed to the same amount wliich pltf. 
has claimed in the action. — D avis v* Flagstaff 
S iLVEK Mining Co. of Utah (1878), 3 C. P. D. 
228 ; 47 L. J. Q. B. 503 ; 38 L. T. 709 ; 20 W. B. 
431, C. A. 

Annotation : — ^Mentd. Webster t>. Armstrong (1885), 1 T. L. R. 

213. 

56. Cannot grant new trial.] — Bristol Corpn. 
Case (1702), 2 Salk. 050 ; 91 E. II. 553. 

Annotation : — ^Refd. R. v. Day (1755), Say. 202. 

66. .] — ^An action was brought & a writ 

of inquiry of damages obtained, but the judge 
would not give judgment, because he liad a design 
to set aside the writ of inquiry, t^hough it appeared 
there was no irregularity thei*ein. On motion for 
a mandamus to compel him to proceed to judg- 
ment : — Held : the judge of the inferior ct. might 
examine & inquire if the writ of inquiry or judg- 
ment, if any, was by fraud or suriJrLse, though 
strictly regular, if so, he might set it aside. 

An inferior judge cannot grant a new trial nor 
set aside a judgment regularly obtain(‘d because 
tliis is altering the law, but an inf<‘iior ct. can set 
aside a judgment irregulaily obtained for that 
is no judgment but void ab hiilio, Ac not hke an 
erroneous judgment, wliich is good till reversed 
for error {per Citr.). — K. v, Ckling (1717), Fortes. 
Rep. 198 ; 92 E. H. 817. 

57. .] — A judge of an inferior ct. cannot 

grant a new trial. —Brooke v. Ewers (1718), 1 
Stra. 113 ; 93 E. H. 418. 

Annotation 11. v. Loudou JJ., IlHUoJ 1 (i. H. 61(5. 

58. .J — The judge of an inferior ct. cannot 

grant a n<*w trial. 

For mattei*s of irregularity wherij the proeeinl- 
ings were contrary to the rules Ac practice of the 
ct. the judge of an inferior ct. may s<‘t aside a 
judgment. — B ayly v* Boorne (1720,) 1 Stra. 
392 ; 93 E. H. 587. 

Annotation Refd. ll. r. Peter? (1758), 1 Burr. 508. 

69. .] — A new trial cannot be granted by 

an inferior ct. — R. v. Day (1755), Say. 202; 90 
E. K. 852. 

60. .] — Inferior cts. cannot grant a new 

trial. — BLAcquiERE v, Hawkins (1780), 1 Doug. 
K. B. 378 ; 99 E. R. 244. 

Annotations : — Mentd. Piper r. Cliappell (1845), 14 M. & W. 

624 ; Jjondon Corpn. r. Cox (1807), L. K. 2 H. Jj. 239 ; 

R. V. Loudon Corpn., Roux v Moxlon (1872), 27 L. T. 01. 

61. On grounds of improper verdict.] — 

Pltf. in a cause in the Ct. of the Mayor of O. had 
obtained a verdict., but afterwards that ct. ordered 
a new trial on the ground that the verdict was 
against the weiglit of evidence. Deft, afterwards 
removed the cause by habeas corpus cum causd. 


A rule nisi was then obtained to set aside the 
habeas corpus for irregularity, ^ for a mandamus 
commanding the mayor's ct. to x^roceed to judg- 
ment : — Held : the rule must be made absolute. 

We do not think it proper to tr(‘at as doubtful 
the question whetlier, in the abs(3nce of cxx>ress 
custom, a judge of an inferior ct. can grant a new 
trial on the ground of impropriety of the verdict 
(Denman, O.J.). — R. v, Oxford Mayor’s Court 
Judge (1834), 13 Q. B. 21, n. ; 3 Nev. A^ M. K. B. 
877 ; 2 Nev. A:. M. M. C. 413 ; 116 E. R. 1171. 

62. .] — I appreh(*nd it to be plain, as a 

general rule, that an inferior ct. cannot grant n(‘w 
trials. To that there may be exceptions ; thougli 
even that has been doubted by vtu-y competent 
authorities (.Jervis, C..T.). — Great Northern 
Ry. Co. V. Mossop (1855), 17 C. B. 130; 25 

L. J. C. P. 22 ; 26 E. T. O. 8. 91 ; 19 J. P. 761 ; 
2 Jur. N. 8. 21 ; 4 W. R. 116 ; 139 E. R. 1018. 

Annotations : — Elxpld. & Distd. Moxon v. London Ttaiu. (*o. 

(1888), 57 L. .J. Q. B. 440. Befd. R. v. Croenwich (’oiirity 

Court Judge (1888), 00 L. T. 248. Mentd. Irving u. 

Ahkow (1870), L. R. 5 Q. B. 208. 

63. May set aside judgment — For matters of 
irregularity.] — K. i\ Urltng, No. 56, anie, 

64. .] — Bayly v. Boorne, N^o. 58, anie. 

65. Judge of own practice.] — If th(‘r*e is an 
erroneous judgment given, it may be rectified on 
ai)peal, if an appeal lies, but the sui)erior ct. 
cannot tell the judge what he is to do. Every 
inferior coui't is the prop<‘r jiidge of its own prac- 
tice.— A’a' p. Morgan (1820), 2 Cliit. 250. 

66. Cannot enter Judgment — On application 
for new trial.] — On the trial of an action in the 
Mayor’s (’t. the jury found a verdict for deft. 
On a motion for a new trial the judge of the Mayor’s 

being satisfied that- h(‘ had all the materiids 
before liiui to enable him to decide the case, 
ordered judgment to be entered for pltf. Deft, 
appealed to the Ct. of Appeal, alleging error upon 
the face of the 1 ‘ecord : — Held : (1 ) tlu‘ aiJjx'al 

was liglitly brought to the Ct. of Appeal ; (2) tlu* 
rules At orders made under Judicature Aet, 1873 
(c. 66) for regulating the procedure in tlu* High 
Ct. did not apply to the Mayor's (5t., Ac tlie learned 
judge of tliat ct. had no to enter judgment 

upon a motion for a new trial, — Pryor v. City 
Offices Co. (1883), 10 Q. B. D. 501 ; 52 L. J. Q. B. 
362 ; 48 E. T. 698 ; 31 W. 11. 777, C. A. 

Annotations : — As to (1) Refd. Darlow v. Shut! lew orlli, 

[19021 1 K. B. 721. acnrralli/, Mentd. Speors r. Daggers 

(1885), Cab. & El. 503 ; R. r. SoMv, [19081 2 K. 6. 121. 

Jurisdiction of county courts.] — See County 
Courts, Vol. Xlll., pp. 15() ef svq. ; Admiralty, 
Vol. I., p. 243, Nos. 1709 el scq. ; B.vnkhurtcy Ac 
Insolvency, V'ol. IV., pp. 39 ei scq. 


Sound River Improvement Co. 
(1904), 8 O. L. R. 128 ; 21 C. L. T. 349 ; 
3 O. W. R. 001, 778.— CAN. 


X. .] — Kaulbacu V. Wood 

WORTH (1915), 49 N. 8. R. 46.— CAN. 


y. .1 — Donotioe V. 

(1839), 1 Craw. & D. 369.— IR. 


Quinn 


a. .] — Stevenson v. Stark 

(1875), 2 J. R. 173.— N.Z. 

b. .] — Johnson v. Tb Waka 

(1878), 3 J. ll. N. S. 105.— N.Z. 


0 . Whether title necessarily 

comes in question — Plea of not y nitty, h— 
'J’itle to land does not, on more suggea- 
tion, necessarily come in question under 
a plea of not guilty by statute. Tlio 
general rule Is, that It must not only 
bo pleaded, but be voriflod by attidavlt. 
— Bald v. Grand Trunk Ry. Co. 
(1806), 16 C. P. 252.— CAN. 


d, J — There are many 

oases in which questions of the title to 
land must incidentally arise, but title 
to land may not be in questiuu. — 


Fowler v. Fowler (1875), 2 Pug. 
488.— CAN. 

e. Set-off involohiq qurstion 

of title.] — Deft, cannot oust the jurih- 
diotion to entertam a claim iinolving 
no question of title, by i)loading a set- 
off that InvolvcH a question of title. — 
CuKiariTON V. Lini>say (1882), 3 R. & G. 
243.— CAN. 

f. May entertain attwns on judy- 
Tnents of superior courts.] — An inferior 
ot. hcks jurisdiotiou to ontortain an 
action brought upou the judgment of 
a suT>orior ct. — E berts v. Brooke 
(1884), 1 P. R. 296.— CAN. 

65 i. Cannot grant new trial.}— 
Inferior ots. have no power to grant 
new trials. — R. v. Northumberland 
JJ. (1820), Hilary Term. N. B Dig. 411. 
—CAN. 

55 li, Or aet aside Judyment on 

grotmd of fraud.] — An inferior ct. has 
not Inherent jurisdiction to sot aside a 
judgment hy reason of its having boon 
procured by fraud & to order a new 


Inal. — lie Niliuk v. Mvuks (19U0), 
31 O. R. 677.— CAN. 

h. Whether power to dismiss action 
for want of jurisdiction.] — Where the 
ct. has jurisdiction to tiike evKiouco 
to establish the (luestioii of jurisdiction, 
it has jurisdiction to dotenniiH* that the 
action ought to be disinissod. — Slipp 
r. Mourih (1906), 41 N. 8. R. 87 ; 2 
E. L. R. 218.— CAN. 

k. To inquire into facts — To 
ascertain jurisdiction.]-— The iadgo of an 
inferior ct. has the right at the trial 
of a case, where the jurisdiction of the 
ct. is denied, to inquire into the facts, 
so as to ascertain whether or not there 
bo jurisdiction. — lie Dixon v. Snarr’s 
(Fxecutor) (1876), 6 P. R. 336. — 
CAN. 

l. .] — Tribunals of 

limited jurisdiction have Implied 
anthority to receive proof of the foots 
on which thoir right to exercise their 
jurisdiction depends. — R. v. Chamber- 
lain (1894), 10 Man. L. R. 261.— CAN. 
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Sect. 3 . — Extent of: Sutfseet. 2. Sects. 4, 5 €& 0: 
Siib-s£cj8._l it' 2. A. it B. (^ 0-1 

Jurisdiction of Mayor’s Court, London .] — See 

Mayok’s Coukt, J^onj>on. 

Jurisdiction to award costs.]— aS'cc Practice & 
Procedure. 

Prohibition on excess or absence of Jurisdiction.] 

— See Crown Practice, pp. 377 et seq., post. 


Sect. 1.— EXCLUSIVE JURISDICTION. 

67. Not Imported by allegation of cognisance.] 
— R. V. 1.0ND0N CORCN., No. 29, ante. 

Jurisdiction of Lancaster Chancery Court.] — 

See Pail XXI., Sect. 2, sub-sect. 1, post. 

68. Whether exclusive — Jurisdiction tenere 
placlta.J — Crosse r. Smith, No. 43, ante. 

Jurisdiction of Stannaries Courts.] — See 

Pail XXJII., Sect. 3, sub-sect. 11, post. 

Jtirisdlction of Admiralty Division.] — See 

Admikalty% Vol. I., pp. 102, 103, Nos. 4(t-50. 

Jurisdiction of Court of Chancery .]— iSVc 

IOqitty. 

Effect of statutes ousting Jurisdiction.] — See 

Sect. 9, sub-sect. 1, post. 


Sect. 5.— APPELLATE JURISDICTION. 

69. How derived.] — The rule of law is, that 
although a certiorari lies, unless ex])ressly taken 
away, yet an appeal does not lie, unless expressly 
given by statute {Aumyrr. C..T.). — R. v. Hanson 
( 1821), 4 B. A: Aid. 519 ; 100 E. R. 1027. 

Annotations : — Consd. R. i\ Birmirigrham JJ. (1838), 2 J. P. 

421. Refd. R. V. Stock (1838), 8 Ad. El. 40.5 ; R. v. 
Dickinsou, hx p. DaM's (1900), 102 L. T, 48; Furtado r. 
Cit> of London Brewery Co., (19141 1 K. B 709. Mentd. 
Asli r. Lynn (1866), L. 11. 1 Q. B. 270; R. v. Surrey JJ. 
(1869), 18 W. 11, ICC. 

70. .] — An appeal never lies unless it is 

expressly given by the statute {per (Utr.). — R. v. 
Casihobuky Hundred JJ. (1823), 3 How. A Ry. 
K. B. 35 ; 1 How. A: Ry. M. (\ 485. 

71. .] — Abbott, (’.J., says, in 7?. v. Hanson^ 

(No. 69, ante], speaking, not from any authority, 
but f 1*0111 his own observation, that a right of appeal 
cannot be implied, but must be given by expmss 
words (Lord Henman, C.J.). 

The dictum in R. v. Hanson, that a certiorari 
lies unless expressly taken away, but an appeal 
does not lie unless expressly given, seems to be 
clear law (Patteson, J.). — R. v. Stock (1838), 8 
Ad. A:. El. 405 ; 3 Nev. A: P. K. B. 420 ; 1 Will. 
Woll. A: H. 394 ; 7 L. J. M. C. 93 ; 112 E. li. 892. 
AnnrMiofts :~-Retd. li. v. Arkwright (1848), 12 Q. B. 960. 
Mentd. R. v. Surrey JJ, (1869), 18 W. R. 166, 

72. .] — The creation of a right of appeal is 

an act wliich requires legislative authority. 
Neitlier the inferior nor the superior tribunal, nor 
both combined, can create such a right, it being 
essentially one of the limitation & of the extension 
of jurisdiction. — ^A.-G. v. 8illem (1804), 10 

H. L. (;as. 704 ; 4 New Rep. 29 ; 33 L. J. Ex. 
209 ; 10 L. T. 434 ; 10 Jur. N. 8. 446 ; 12 W. R. 
041 ; 11 E. R. 1200, H. L. 

Annotations : — Consd. National Telejihone Co. v. PoHtiriaster 
(lencral, [1913J 2 K. B. 614. ^fd. R. v. Stephenn (1866), 


I 7 B. &, S. 710 ; WaterhouHP v. Gilbert (1885), 15 Q. B. D 
' 569 ; Dailow r. Shuttleworth, [1902 J 1 K. B. 72J. Mratd. 

' R. V. Rumble (1864), 4 F. & F. 176; Unwin v. OlMk 

(1866), 7 13. & S. 400 ; U. v. WoHt Riding of Yorkshire 
County Council, [1906J 2 K. B. 676. 

73, ,] — If there is an appeal it must bo 

I shown. It is a principle of law that you cannot 

have an appeal unh^ss then* is either a pre-existing 
right of appeal at law oi* a right of appeal con- 
ferred by statute (Lord Halsbury).— Hoottisii 
Widows’ Fund Life Assurance Society v. 
BLENNERHA8SETa% [1912] A. C. 281 ; 81 L. J. P. C. 
160 ; 106 L. T. 4 ; 28 T. 1.. It. 187, H. L. 

74. ,] — The rule of law is that although a 

certiorari lies unless expressly taken away, yet an 
appeal does not lie unless expressly given by 
statute (SwiNFEN Eady, L.J.). — Furtado v. 
City op London Brewery Co., [1914] 1 K. B. 
700 ; 83 L. J. K. B. 255 ; 110 L. T. 241 ; 30 
T. L. R. 177 ; 58 Sol. Jo. 270 ; 6 Tax Cas. 382, 
C. A. 

76. .] — If a cause involves matter which 

can only be properly tried by a jury, Ac, on the 
hearing in the ct. below, the judge, by the consent 
of the parties, decides the question at issue : — 
Held : this decision cannot be mad(* the subject 
1 of ap])eal, unless the party dissatisfied can show 
that the cause is one fit for tin* decision of the ct. 
witliout directing aii issue. — Stew'art v. Forbes 
(1849), 1 Mac. & G. 137 ; 1 H. Ac Tw. 461 ; 19 
J.. J. Ch. 133 ; 13 Jur. 523 ; 41 E. R. 1215, L. C. 
Annotations: — Consd. Dudgeon v. ThoniHon (1854), 24 
L. T. O. H. 39. Refd. Pisani r. A.-G. for Gibraltar (1874), 
L. R. 5 P. 0. 516. 

76. How taken away.] — The subject cannot be 
deprived of his right to appeal by any words in 
the King’s grant to that purpose, much less if the 
grant be silent in that paHicular. — C hristian v. 
Corren (1710), 1 P. Wins. 329; 24 E. R. 411, 
P. (’. 

Amwlaiions Consd. R. v. Alloo Paroo (1847), 5 Moo. P. C. 
296. Refd. Re Nabou & Pariente (1832), 2 Knapp, 66. 
Mentd. Plunkett v. liurlington (1837), 1 Jur. 376. 

77, ,] — \ i-ight of appeal to a higher tribunal 

is a matter of substance, Ac not of procedure, A: 
sucli a right, unle.ss expr(*ssly or by necessary 
intendment, retrospectively abolished, is not 
taken away by .subsequent legislation. — Colonial 
Sugar Kefininc^ Co. v. Irving, [1905] A, C. 369 ; 
74 L. J. P. C. 77 ; 92 L. T. 738 ; 21 T. L. U. 513, 
P. C. 


Sect. 6.— WHEN PROCEEDINGS MUST SHOW. 

Sub-sect. 1. — Superior Courts. 

78. General rule.) — Peacock v. Bell Ac 

Kendal, No. 26, ante. 

See, generally, Practice Ac Procedure. 


SuB-HECT. 2 . — Inferior Courts. 

A. Style of. 

79. Must show by what authority court was 
heid—IVhether by custom or letters patent.] — In 

reciting the style of an inferior ct., it must appear 
by what authority it is held, whether by custom 
or letters patent. — Halman v. Collins (1596), 
Cro. Eliz. 489 ; 78 E. K. 740 ; sub nom. Hotaian 


PART IV. SECT. 4. 

m. Conclusiveness of fiidgment .] — 
Wbcu a ct. bus exclusive Jurihdioliou, 
a matter belonging to that exclusive 
jui’lfldiotion can never be discuHsed 
directly in any other ct.. w'botbor the 
ct. pooSCBbcd of excluHivo authority 


baa actually taken couunance of Ibo 
matter In eouteut or not ; but such 
matter may bo diBcussed in another 
et. ineidoutally or Indirectly, os arlBiug 
out of a Bubject-muttor over wbicii 
such other vt. Iioh original dlroot 
couusanco. If previouB to such bid* 


dcntiil diHc*UHHi<)u of the quoBtion, the 
(luestion lias been decided directly in 
a et. of excluHive JuriHdiotiou, Bucb 
declHlon will be eonclublvc, at least, 
ogaiiiHt the parties thereunto, or thoso 
who derive under them. — M aincay v, 
Gaiia.v (1793), Rldg. L. &S. 70.— IR. 
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V. Collins, Moore, K. B. 422 ; Noy, 35 ; Owen, 

60 . 

AnnotatiMfi : — Beld. Qroenwelt v. Burwoll (1700), 1 Salk. 144. 

80. ,] — The style of an inferior ct. must 

show by what authority, & stai/e the names of the 
judges before whom, it is held.— -.Jerket o. (^ai.1)E- 
WELI, (1007), Cro. Jac. 184 ; 79 E. R. 100. 

81. .J — The style of an inferior ct. ought 

to show by what authority it was held. — .Johnson 
V. Underwood (1018), Cro. .Jac. 493; 79 E. R. 
421. 

82. Must give names of Judges before whom 
court was held.] — .Jpjrret v , Cai.dewell, No. 
80 , ante. 

83. Need not show that court was held within 
Jurisdiction.] — It need not bo sliown in setting 
forth the style of an inferior ct. tliat it was held 
within the jurisdiction. 

A declaring in the Stannaries Ct. must allege 
pltf . to be a tinner. 

Wliere you declare in th(‘ inferior ct. you ought 
to lay the fact, or cause of .action, to have arisen 
witliin the jurisdiction (per Cur.). — Reiunol v. 
Taylor (1702), 7 Mod. Rep. 103; Uolt, K. B. 
185 ; 87 E. R. 1121. 

84. Necessity for showing - In action in superior 
court — For escape from custody under process of 
inferior court.] — Qu. : in an action for an escape 
from custody under pi‘occ‘ss of an inferior ct., 
whether it be necessary to state in the declaration 
by what authority the ct. was held. — M ichelson 

Cawsey (1703), 0 Mod. Rep. 72 ; 87 E. R. 830. 

B. Proceedings in. 

(a) In CicneraL 

85. General rule.] — An offence inquirable in 
a leet must be stated to have been committed 
witliin its jurisdiction. — Dewell v. Sanders 
(1018), Cio. Jac. 490 ; 79 E. R. 419. 

Annotaiiom : — Mentd. Haiiuam v. Mockctt (1824), 2 B. & C. 

934 ; Taylor v. Nowinon (18(}3), 4 B. & S. 89; Nye v. 

Niblett (1917), 16 L. G. U. o7. 

86. .]‘— Every superior ct. must know 

what is the jurisdiction legal coui*s(* of proceeding 
in cts. tlnougliout. the realm. It concludes 
notliing, however, as to cts. wliicli owe their juris- 
diction, not to the common law, but to particular 
charters, or to prescriptions, wliich presuppose 
such charters, At where iho extent of jurisdiction. At 
the coui’se of proceeding, may deiJtnid entirely 
upon the therms in wliich t lie franchise was originally 
granted (Lord Ej.lenborough, O.J.). — Wilson 
r. JloRDAY (1815), 1 M. At S. I2U ; 105 E. R. 780. 
Amwtation Thoiiipsoii v. Fardeu (1840), 8 Dowl. 

813. 

87. .J"-Whei*e an examination of a 

soldier, taken before two magistrates, was ten- 
dered in evidence to prove his settlement, but it 
did not appear by the examination itself or by , 
other proof, that the soldier, at the time when he 
was examined, Wixs (luarL'red in the place where 
the justices had jurisdiction ; — Held : it was not 
adndssible. 

The rule, that in inferior com4s & proceedings 
by magistrates the maxim omnia prvesumunfur 
rite esae acta does not apply t-o give jurisdiction, 
has never been questioned. Jlerts then, tiu* 
jurisdiction should, at all events, have appeared 
on the face of the examination, sup^iosiug proof of 
it aliunde not to have been necessary (Holroyd, 
J.). — R. V, All Saints, Southampton (1828), 


7 B. Ac C. 785 ; 1 Man. & Ry. K. B. 003 ; 1 Man. Ac 
Ry. M. C. 351 ; 0 L. J. O. S. M. V. 53 ; 108 E. R. 
910. 

Annotationa : — Consd. Taylor v. Clemson (1844), 11 01. Sc 

llii. 610 ; London CJorpn. v. Cox (1867), L. R. 2 H. L. 239. 

Reid. R. V. Stalnforth (1845), 11 Q. B. 63 ; Bucoleuch v. 

Metropolitan Board of Works (1870), L. R. 6 Exch. 221 : 

Falkiufrham v. Victorian Railways Conir., ilOOOl A. 0. 

452 ; Re Cuiidall & Vavasour (1906), 95 L. T. 483. Mentd. 

l^arkes v. Parkos (1852). 2 Rob. Eccl. 518 ; Baker v. CJavo 

(1857), 1 H. Ac N. 674 ; R. v. Widdop (1872), 21 W. K. 

176. 

88. .] — Where it appears upon the fact* 

of the proceedings that the inferior ct. has juris- 
diction, every intendment will be made in order to 
support them ; but if it do not so appear, or if the 
point whether or not the inferior ct. lias juiis- 
diction, be left in doubt, no such int(‘ndm<*nt< shall 
be made (Tindal, U.J.). — Dempster v. Puiinell 
(1841), 3 Man. Ac G. 375 ; 4 Scott, N. R. 39 ; 11 
L. .T. U. P. 33 ; 133 E. R. 1189. 

89. .] — An Act of Parliament authorised 

a railway co. to take lands on payment or tender 
of such sums as should have been agn*ed upon, or 
awarded by a jury in manner directed by the Act ; 
Ac by the sect, of the Act for settling dilh^re* rices 
between the co. Ac owners Ac occupiers of, or iiersons 
interested in, lands to be taken, it was enacted that 
if any such person should not agr*e<* with the co. as 
to the amount of purcliase-money, or should refiLse 
to accept such purchas<*-money as sliould h(* offered 
by the co., or should, for 21 days after’ notice to 
him in writing, neglect or* refuse to tr(*at, or sliould 
not agree with the co. for th(* sale* of his interest, 
Acc., tli(‘ CO. might issue a warrant to tli(‘ sheriff 
to summon a jury to rkssess the sum to be paid for 
the purchase of the lands ; Ac the sheriff should 
give judgment for such sum. The co. issued a 
warrant, yiurporting to bt; pursuant to the power’s 
given by tlie Ac’t, A: I’equii’ing the* sluiriff* t o summon 
a jury to assess the value of pltf.’s land, etc. The 
jury was summoned, Ac assessed the value, the 
owner of the land attending, Ac protesting tliat; the 
CO. had no I’ight to tak(* liis lands, as not being 
described in the sched. to the Act. An inquisition 
was recorded, purporting to be taken “ puisiiant 
to tlie Act, on the oaths of jurors duly impanelled, 
in iiursuance of the warrant, to the inquisition 
annexed, who assessed the sum to be paid for the 
property parti<;ular’ised in the warr’ant, Ac author- 
ised by the Act. to be taken for the railway ; wht*re- 
upon the shei’ilT, in pursuance of the Act, gave 
judgment for that sum.” Neither the wari’ant nor- 
inquisition sla(/ed that tlie owner liad ivfus(*d to 
treat, or had not agreed with tht* co. for tlie sale 
of his land, or tliat tin* co. had served on liim the 
notice requii’ed by the Act to be given ; but it 
apfrearx'd aliunde tliat he did not agree with tJie 
CO., Ac that lie had r eceived tlie requisite notices : — 
Held: (1) sutlicient facts were stated iri the in- 
quisition Ac wari’ant to show the jurisdiction of 
the sheriff Ac jury. 

Now it carmot be doubted that whore a ct, of 
limited jurisdiction, limited either in point of 
place or of subject-matt^er, assumes to proceed, its 
judgment must set forth such facts as show tliat it 
has jurisdiction, Ac must show also in what respect 
it has jurisdiction (JjORD Brouoham). 

(2) the impanelling a jm’y, tSc an assessment by 
them, being facts inconsistent with an agreement, 
necessarily implied non-agriMunent ; Ac no inquisi- 
tion would be defective for not stating a fact 


PART IV. SECT. 6, SUB-SECT. 2.— 
B. (a). 

86 i. General rule — l^roceaa muai 
show juriadiction (m its face .] — Sydnky 
& Louisbubo Ry. Cfo. v. Kimbur 
(1891), 23 N. S. K. 338.— CAN. 


86 ii. .J — Beaton v. 

Hjulander (1903). 9 B. C. R. 439. — 

CAN. 

85 ill, .] — R, V. Straton, 

Er p. Pouter (1904), 36 N. B. K. 


I 388.— CAN. 

85 iv. — — '.p-llOOERS 0 , 

Dunrau (1905), 37 N. B. Ji. 33.— CAN. 

85 V. .]— R. V. MoHuon 

(1907), 13 B. C. R. 224.— CAN. 
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SecL 6 . — Whm proceedings must show : Sub-sect 2, 

B. (a) d: (6), C. ] 

which was necessarily implied by those that are 
stated. (3) Notice was waived by the party’s 
appearing, not protesting for want of notice. — 
TAY 1 . 0 U V, Clemson (1841), 11 Cl. 4fe Fin. CIO ; 8 
Jur. 833 ; 8 E. R. 1233, 11. L. 

Annotations: — As to (1) Consd. Ostlor r. Cooke (1849), 1.^ 

Q. B. 143. Refd. R. V Ponifrot Liberty of Honor, Coroner 
(1844), 8 J. P. (i7r. ; R. v. Slahiforth (1847), 11 Q. B. 06 ; 

R. t>. Abordare C'anal C’o. (1850), 14 Jnr. 735 ; Ostler e. 
Cooke (185‘2), 18 y. B. 831 ; H. v. Hod^f8on (1852), 7 Exoh. 
916. A’i (3) Refd. R. t>. l*reflton (1848), 12 Q. B. 816. 
Generally, Mentd. JSparrow r. Oxford, etc., Ry. (1852), 2 
De G. M. & G 94. 

90. .] — A declaration in debt, in an 

inferior ct. of the borough of I., alleged that deft., 
at I., within the jurisdiction of the ct., was ind(‘bted 
to idtf. in £10 for money found to be due on an 
account then stated between them, to be then & 
there i)aid on requi^st, with non-payment & a 
refusal, to wit at I. aforesaid, witliin tlie juris- 
diction to the damage of pltf. withfn the jurisdic- 
tion. The marginal venue was laid at I. : — Held : 
bad, aft<*r verdict, for not. shonang that the cause 
of action arose within the jurisdiction . — (^ook e. 
MTtoiusoN (1810), 8 Q. 13. 1030 ; 1.5 T.. J. Q. B. 
283; 10 .Jur. 1052; 115E. B. 1161. 

91. .] — Tt is sufficient, if a ct. of limited 

jurisdiction state, upon the face of its proceedings, 
the facts wliich show that it had jurisdictir)n ; it 
need not state other facts, although if they did not 
also exist, tlie adjudication would not be binding. 

-OsTiJEK r. Cooke (1819), 13 Q. B. 113; 18 
J.. J. Q. B. 185 ; 13 L. T. O. S. 66 ; 13 J. P. 695 ; 
13 Jur. 583; 116 E. B. 1217; affd. on other 
grounds (1852), 18 Q. B. 831, Ex Oh. 

Annotation : — Refd. R. v, Abordare Canal Co. (1850), 14 
Jur. 735. 

92. .J - All judicial acts by persons whose 

authoiity is limited as to locality must, on tho 
face of them, purport to be done witliin the locality. 

B. r. Totness (1849), 11 Q. B. 80 ; 3 New Hess. 
Cas. 356 ; 18 L. J. M. (\ 46 ; 12 L. T. O. S. 373 ; 
13 J. P. 283 ; 3 3 Jur. 168 ; 116 E. R. 406. 
Annotations : — Refd. R. r. Oowan (1849), 14 Q. B. 221 ; 
ParkcH r. Parkes (1852), 2 Rob. Ecrl. 518 ; Staverton v. 
Afehburtou (1855), 4 E. & B. 526. 

93. .] — It is necessary for a partly who 

relies on the decision of an inferior tribunal to 
show that the proeeeditigs were witliin the juris- 
dietioii of the ct. (Aldp^uson, B.). — Htanton v. 
Styles (1850), 5 Exch. 578 ; 1.55 E. B. 253. 

94. Effect of showing proceedings — Regular 
In form.] — When a conviction or order of justices 
is returned to tliis ct., & the proceedings are 
regular in form & in practice, & the ease one over 
wliich the justices had jurisdiction, the ct. will not 
hear affidavits impeacliing their decision on the 
facts, nor, if they return the evidence, will it review 
their judgment thereupon. 

The f est of jurisdiction under this rule is, whether 
or not the justices had jiower to enter upon the 
inquiry, not whether their conclusions, in the course 
of it, were true or false. 

It may be shown by affidavit that they had no 
authority to commence an inquiry inasmuch as 
the question brought before them was not one to 
which their jurLsdiction extended ; Ac this, although, 
by mis-statement, they have made tho proceedings, 
oil the face of them, I'egular. 

Where an order of justices for delivering up a 
house to parish officers tmder Poor Belief Act, 
1819 (c. 12 ), ss. 24, 25, was correct in form, & made 


on a proper information, summons, & hearing, 
the ct. on certiorari^ refused to inquire into the 
reasonableness of their judgment, either on 
affidavit, or on the evidence returned with the pro- 
ceedings. — 11. V. Bolton (1841), 1 Q. B. 06; 
Arn. & n. 261 ; 4 Per. & Dav. 670 ; 10 L. J. M. C. 
49 ; 5 J. P. 370 ; 5 Jur. 1154 ; 113 E. B. 1054. 
Annotations : — Consd. R. r, BackinghamHhire JJ. (1843), 3 

Q. B. 800. Dlstd. Re Chabot (1848), 17 L. J. Q. B. 336. 
Consd. Thompson v, Ingham (1860), 14 Q. B. 710 ; R. v. 
Badger (1856). 6 E. & Jl. 137 ; R. v. Nunnoley (1858), 
E. B. & P2. 852 ; Ex p. Vaughan (1866), L. R. 2 Q. B. 114. 
Apld. Colonial Bank of Australasia v. WUlau (1874), 
L R. 6 P. C. 417. Consd. Huxley u. London Extension 
By., Hughes v. Merrett, Wood v, Madge (1886), 17 <i. B. D. 
373 ; Ex p. Anthers (1889), 58 L. J. M. C. 62. Apld. 

R. V. Mom Hill Camp Commanding OlHcer, Ex p, Ferguson, 
11917] 1 K. B. 176. Refd. R. v. Grant (1849), 14 Q. B. 43 ; 
NewbouJd v. Coltmon (1851 ), 6 Exch. 1 89 ; R. v. Buchanan 
(1851), 15 J. P. Jo. 78.3 ; Ej p. Goswood (1853), 17 Jur. 
1163 : R. t>. Wood (1855), 5 E. & B. 49 ; R. v. St. Olave's 
IMstrict Board (1857), 8 E. _& B. 529 ; R. v. Metropolitan 

Board 'orwbrks O'STO )r’L.' R. 5 “13x011722 1 ; RoVoll 
Blako (1872). L. R. 7 C. P. 300 ; R. w. Colam (1872), 36 

J. P. 660 ; Ex p. Hiigiiet (1873), 29 L. T. 41 ; Lovesy v. 
Stallard (1874), 30 L. T. 792; Ev p. Wake (1883), 11 
y. B. D. 291 ; R. v. Brakoiiridgo (1884), 48 J. P. 293 ; 
R. V. C’ontral Criminal ('"ourt JJ. (1886), 55 L. J. M. C. 
183 ; H. V. Farmer, |18S)2J 1 Q. B. 637 ; Bache v. BlUlng- 
ham (1893), 63 L. J. M. C. 1 ; R. v. Clerkeuwell General 
Taxes Comrs., [1901] 2 K. B. 879 ; R. v. Joluison, Ex p. 
Thornoly (1905), 92 L. T. 654 ; R. v. Woodhouso, [1906] 2 

K. B. 501 ; R. v. Carson Roberta. [1907] 2 K. B. 878 ; 
11. V. Bloomsbury Income Tax Comrs., [1915] 3 K. B. 768, 
Mentd. R. d. Higgins (1843), 17 L. J. y. B. 63 ; Allen v, 
Sharp (1848), 2 Exch. 352 ; Foaron v. Norval (1848), 

XI Mr vr 127 ; Messon v. Alcard ^ 

45 ; R. V. Simmonds (1859), 8 Cox, C. C. 190 ; Re Tlioinp- 
Hon (1861), 6 H. 5c N. 193 ; Osgood v. Nelson (1869), 10 
B. & S. 119 ; Usill V. Hales vl878), 3 C\ P. J). 319 ; H. v. 
Whitfield (1885), 15 y. B. D. 122 ; Livingstoiio v. West- 
minster t^orpn., [1904] 2 K. B. 109 ; Re Wilson, [1916] 1 
K. B. 382. 

.] — See, also, No. 87, ante. 

What must be shown.] — See Hub-sect. 2, B. (/>), 
post. 

Procedure in county court.] — See County 

Courts, Vol. XIII., pp. 492 ei seq. 

Procedure in Mayor’s Court, London.] — See 

Mayor’s Court, ' 

See, generally, Practice & Procedure. 

(b) Bltat Declaration sufficient, 

95. General rule.] — Ketqnol v. Taylor, 
No. 83, ante, 

96. .] — In infeiior cts. every tiling that 

makes the gist of the action must be laid within tlio 
jurisdiction ; otherwise of matter of aggravation. — 
Stannianp. Davis (1704), 1 Halk. 404 ; 6 Mod. Kep. 
223 ; 11 Mod. Pep. 7 ; Ifolt, K. D. 13 ; 91 E. K. 
350 ; sub nom, Davis v, Htannion, 2 Ld. Itaym. 
1040. 

Ar^tationa : — Refd. Emery v. Barlett (1729), 2 Stra. 827. 
Mentd. Harvey v. Philips (1743), 2 Atk. 541 ; Woodwaid. 
V. Walton (1807), 2 Bos. & P. N. R. 476. 

97. Parties.] — It must appear to tlie ct. that 
the parties were witliin tho jurisdiction when the 
cause of action arose. — Tucker v, Crosby (1809), 
2 Taunt. 169 : 127 E. R. 104J. 

Annotation : — Mentd. Younger v. Wilsby (1816), 6 Taunt. 
452. 

98. Assets within Jurisdiction.] — In debt in an 
inferior ct. against an heir on an obligation of his 
ancestor, it must be shown that he hath assets 
witliin the jurisdiction. — ^Bourn v, Carrington 
(1618), Cro. Jac. 602 ; 79 E. li, 429. 

99. Land within Jurisdiction.] — ^A writ of 
false judgment was brought to reverse a recovery 
suffered in an inferior ct. & exception was taken 
because it was de tenementis in H, & did not say 


PART IV. SECT. 6, SUB-SECT. 2,— B. (b). 

95 i. Genial ruU.\—ln a declaration In an Inferior ct., it is not nocesHary to allotro that the demand arose within the 
juribdlctionof thect. — Stephenson v, McLellan (1848), 1 All. 19. — CAN. 
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infra juriadictionem : — Held : there is a difference 
between personal actions Sc real actions; for per- 
sonal actions that are transitory must be alleged 
infra jurisdiciionem, but in real ac*tions it need not. 

Another objection was taken because the^ was 
an imparlance ad proximam Cur" Sc did not 

say aciL such a day : — Held : admitting that it be 
an error, yet/ all errors of that nature were salved 
by the party’s appearance. — A non. (1673), 1 

I^eem. K. B. 319 ; 89 R. K. 236. 

Annotation: — Refd. Rowland v. Vealo (1774), 1 Cowp. 18. 

100. Replevin.] — In replevin in an inferior ct., 
the declaration must allege the place where to 
be within the jurisdiction. — Quarles v- Hearle 
(160.5), Cro. Jac. 95 ; 79 E. U. 82. 

Annotation : — Mentd. Sntton v. Fonu (1772), 3 Wils. 339. 

101. Contract.] — In suit in inferior ct., it must 
appear the contract was witliin the jurisdiction. — 
Btedman V, lloniNSON (1701), 12 Mod. Uep. 598; 
88 E. R. 1544. 

102. Payment of wages.] — In orders for paying 
wag(^s it ought to appear that the service was 
relating to husbandry. 

The practice ‘ is, if an ord(»r be for paying wages, 
it is sui)posed to be such as the justic(*.s have pow(*r 
over (Eyre, J.). --R. Helling (1716), I 8tra. 8 ; 
93 E. U. .350. 

Annotations Refd. IL v. Gleg (17211, 1 Stra. 475 ; IL v. 

All SalutH, Soutlianipton (1S28), 7 B. & C. 785. 

103. Locus in quo.] — In an indebitatus assumpsii 
in an inferior ct. for permitting deft, to use a pond 
to wash his hoiNes, it must appear that the pond 
was within the jurisdiction. — W infokd v. 1’gwell 
( 1712), 2 i.d. Raym. 1310 ; 92 E. R. 357. 

AnmMion : —'tllenia. lilcketta v. Bodouhaiu (1830), 4 Ad & 

El. 433. 

104. Debt.] — In assumpsit in an inferior ct. for 
money laid out , both the promise Si th(* e\pi‘nditur(‘ 
must bc‘ all(‘ged within the jurisdiction. — Heaven 
r. Davenport (1722), 11 Mod. Rep. 305 ; 88 E. R. 
1092. 

105. .] — A declaration stating that d<‘ft. is 

indebted to pltf. within the jurisdiction of the 
county ct. for the wages of & due Sc owing to pltf. 
within the jurisdiction, as servant of deft., is a 
sufficient allegation of the cause of action having 
accrued within the jurisdiction. — Chitty a. Dendy 
(1835), 3 Ad. ife El. 319 ; 1 Har. Sc W. 169 ; 4 
L. J. K. B. 195 ; 111 E. R. 435. 

Annotation : Refd. C'ook v. APl’lierson (1810), 8 Q. B. 1030. 

.] — See, also, No. 90, ante, 

106. Account stated.] — ^A decla?*ation in an 
inferior ct., that deft, became indi^bted upon .an 
account stated within the jurisdiction, is sufficient. 
— Spackman V. Hussey (1723), 8 Mod. Rep. 77 ; 
88 E. R. 61. 

107. .] — In an action upon an account 

stated, the items need not be laid to have become 
due infra juriadictionem in an inferior ct. — Emei?y 
V, Barlett (1729), 2 Stra. 827 ; 2 Ld. Raym. 1555 ; 
93 E. R. 876 ; sub nom, Hemry v, Berklet, 1 
Barn. K. B. 128. 

Annotationa .-—Refd. WiUlams v. Gibbs (1836), 5 Ad. & El 

208 ; Kemp v. Clark (1848), 17 L. J. Q. B. 305. Mentd. 

Trueman v. Hurst (1786), 1 Tenn Hop. 40 ; Wllliaius f. 

Moor (1843), 11 M. &: W. 256. 

108. Goods sold & delivered.] — In a base ct. the 
declaration must allege that the goods were sold 
& delivered within the jurisdiction, as well as that 
deft, promised within it. — Waldook v. Cooper 
(1754), 2 Wils. 16 ; 95 E. R. 661. 

109. Money had & received.] — In an inferior 


ct. the declaration must allege that the money was 
had Sc received within the jurisdiction, as well as 
that deft, promised to pay within it. — TREVOJt r. 
Wall (1786), 1 Term Rep. 151 ; 99 E. R. 1024. 
Annotationa : — Expld. Riokotts v. Bodenham (1836), 4 
Ad. & El. 433; Bruce v. Wait (1840), 1 Man. & O. 1. 
Retd. Evans v. Munklcy (1811), 4 Taunt. 48 ; Winsor v. 
Bunford (1848), 12 Q, B. 603 : liondon Corpa. v, Cox 
(1867), L. R. 2 H. L. 239, Mentd. Bishop u. Kayo (1820), 
3 B. &; Aid. 605 ; Lcacb v. Thomas (1837), 5 612 ; 

Strother v. Hutchinson (1837), 4 Bmg. N. C. 83 ; Campbell 
V, R. (1847), 11 Q. B. 811. 

110. Action for freight — Delivery within juris- 
diction.] — Where the indorsee of a bill oi lading, or 
the consi^^ee other than the original ebarterer, 
becomes liable for freight/, such liability r(‘sults, 
not from the original contract of affreight uu*nl, 
but from a new contract, the consid(‘ralion f(jr 
which is the delivery of the goods. Theri^fore, in 
an action of assumpsit for freight, brought within 
a limited jurisdiction Sc grounded on such liability, 
the declaration is stiff ichuit if it state as coiisider/i- 
tion a delivery on request, averring such deliveiy 
to have taken place witliin the jurisdiction, thougli 
the goods are not allt'ged to have been carritMl 
witliin it. In such an action, the declaration 
stat<‘d that deft, was indebted to pltf. for freight 
due to him for t/he carriage of certain goods by 
pltf. before that time carried in a ship from M. to 
11., Sc then delivered to dt*ft. within the jurisdiction 
at deft.’s request ; — Held : the delivery Sc request, 
though not tile carrying, appeared to have taken 
I)lacc within th(‘ jurisdiction, Sc the count was good. 
— Kemp p. (3.ark (1818), 12 Q. B. 647 ; Cox, 
M. Sc 11. 190 ; 17 E. .1. Q. B. 305 ; 12 E. T. O. 8. 
122 ; 12 ,lur. 670 ; 116 E. R. 1012. 

Annotation Funiesg, Wltliy v. White, [1894] 1 

g. B. 483. 

111. Order for expenses for burial of bodies cast 
on shore.] — A justict^’s order, made undej* Burial 
of Drowned Pei'sons Act, 1S08 (c. 75), s. 6, after 
slating that he had inquired into asc(Ttained 
oil oath the costs expcuises, amounting to €1 5v., 
incurred by churchwardens <to overseers by rt^asou 
of a dead human body having bt»eu found Sc 
brought on to the short' wit liin their parish, directed 

I the county treasurer to pay to tlum the said sum 
according to the above Act : — Held : tlit' ordtu* 
was bad, because it did not show that tlie exptuises 
in question wore iiroper Sc nt'ccssary expeust's 
iiicurred in or about tJie execution of the Act, Sc 
therefore did not sufficR'iitly state facts to sliow, 
or from wliich it could be inferred, that the justice 
had jurisdiction to make* it.--R. c. Kent County 
Treasurer (1889), 22 (^. B. D. 603 ; 5S I,. .1. M. (J, 
71 ; 60 J.. T. 426 ; .53 J. P. 279 ; 37 W. H. 6H> ; 
16 Cox, C. C. 583. 

Procedure in county court.] — See County 
(\)UUTS, Vol. XIII., pp. 492 el seq . 

Procedure in Mayor’s Court, London.] — See 

Mayor’s Court, I^ondon. 

See , generally , Practice &: Procedure. 

C. Action on Judgment in, 

112. Whether jurisdiction must be shown— By 
plaintiff.] — In debt, on a judgment for pltf. in an 
inferior <;t., the declaration must allege that the 
cause of action in the original suit arose within the 
lurisdiction of the inferior ct/. — R ead v. Pope 
(1831), 1 Va\ M. Sc li. 302 ; I Tyr, 103 ; 3 E. J. Ex. 
342 ; 119 E. R. 109.5. 

AniiotatUm : — Refd. Londou Corpn. v. Cox (1867), L. R. 2 
H. h, 239. 


1021. Pamnent of wauc9 .] — To enable mented by evidence, & the jud^mcul 

a seaman w sue for & recover his will be set aside.-- Ej* p, Avdkkvih 

waffes the complaint must show all the (1897), 34 N. B. R. 315. — CAN. 
foots Sc olroumstances which give the 

ct. jurisdiction, & unless such complaint part iv siept a <siib>sect 2 C 

does disclose all thliifffl necessary to J'* 

give jurlsdiotiou it cannot be supple- 112 i. Uliether inrisdietion mnsi he 


s/iow»a.]— In an loction upon a foreign 
judgment rendered in an inferior et„ 
it is not necessary to aver tliat the 
cause of action arose withiu the juris- 
diction of that ct. — P hkntiss v. 
Bjskmkk (1847). 3 LT. C. R. 270.— CAN. 



112 


Courts, 


S^rt, 6. — When proceedings mmt show : Svb-sect 2, 

C. dt 9 1 Sub-sect 1.1 

113. By defendant.] — Deft, in an action 

in an inferior ct. may avail himself of the judgment 
of that ct., wiihout. showinp: that the ct. was rightly 
holden, or had jurisdiction. 

It is laid down, in divei*s cases wliich have been 
cit^d, that if pltf. in an action in an inferior ct. 
plead a judgment in that action, he miLst show the 
right of holding the ct., that- t-he cause of action 
arose ^^^thin its jurisdiction ; but it is in no case 
laid down that it is incumbent upon deft, in an 
action in an inferior ct., who pleads a judgment in 
that action (Lee, C.,1.). — Mitruay v. Wii^on 
(1752), Sav. 17 ; 1 Wils. 316 ; 96 K. R. 788. 
Annotation Refd. Koad tJ. Pope (1834), 1 Cr. M. & U, 302. 
Sec, generally. Practice & 1*roc^edure. 

D, Justification of Arts under Process of. 
Liability of party executing process — Where no 

Jurisdiction .] — See Nos. 23, ayite, 154, 250, post. 

114. Whether Jurisdiction must be shown — By 
officer of court.] — Where an officer justifies an act 
done by the command of an inferior ct., he ought 
to show precist-ly that it was in a case within their 
juiisdiction. If the inferior ct. had jurisdiction, 
he is e\cu.>.ed whether his act be just or unjust ; 
if his ct. had no jurisdiction, the officer by obeying ' 
the ct., subjects himself to an action of false 
imprisonment. — Dye A: Olive’s Case (1611), 
March, 117 ; 82 R. R. 137. 

115. .] — An officer of the ct. who 

justifies under process of an inferior ct. should ' 
sliow its juiisdiction, sell, by grant or prescription, 
but a stranger need not do so, neither need one who ' 
jastifies as a justice of the peace set forth Ids ' 

< ommissiou. v. Alport (1666), I Sid. 311 ; I 

82 E. R. 1125. ! 

116. .] — Officer may justify by the i 

\mt without the judgment, but pltf. cannot. — . 

< Y>tes V. Micfiill (1681 ), 3 l^ev. 20 ; 83 E. R. 555. 
Annotations : — Refd. Andrews v. Marris (1841), 1 Q. B, 3; 

Jarmaiu v. Hooper (1843), 7 8cott, N. K. 063 ; Qosaet v. 
Howard (1847), 10 Q. B. 411. Mentd. Moravia v. 81oper 
(1737), Willes, 30 ; Aspey v. Jones (1884). 48 J. P. 613. 

117. .] — 111 trespass for taking goods, 

the officer need only sliow a writ of execution ; 
otherwise of a common pej>.on, unl<\ss in aid of the 
officer by his command. The command is travers- 
ible.- Bkit'J'on v. Cole (J69S), Comb. 469 ; 1 

Ld. Raym. 305 ; 12 Mod. Rep. J75 ; 1 Salk. 408 ; 
Carth. 441 ; 90 E. R. 596. 

Annotations: — Refd. Walkius r. West (1727), 2 Ld. Raym, 
1530 ; Moravia v. bloj»or (1737), Willes, 30; Morse v. 
Janies (1738), Willos, 122; Parsons v. Lloyd (1772), 2 
Wm. Bl. 845 ; Howards. Gosset, Gossetr. Howard (1847), 

6 .State T/. N. S. 319. Mentd. Barker v. Braham (1773), 

3 Wils. 368 ; R. v. Cooke (1825), M’Gle. & Yo. 196. 

as, ,] — When pltf. below pleads a 

justification under process of an inferior ct., he 
must show that the cause of action ai*ose within the , 
jurisdiction of that ct. ; but the officer of the ct. 
need not. Ou. ; whether it be not necessary to 
state in such a plea the nature & exUmt of the 
jurisdiction of the ct. below. — Moravia v. Sf^oper 
(1737), Willey 30 ; 2 Com. 571 ; 125 E. R. 1039. 
Annotations: — Refd. Morse v. James (1738), Willes, 122; 
Titley v. Foxall (1758), Willes, 688 ; Goodwin v. Gibbons 
(1767), 4 Burr. 2107 ; Evans v. Munkley (1811), 4 Taunt. 

48 ; Calder v. Halket (1840), 3 Moo. P. C. C. 28 ; Bempstor 
V. Purnell (1841), 3 Man. & G. 375 ; Edmunds v. Piimiger 
(1845), 7 Q. B. 558 ; Watson v. Bodell (1845), 14 M. & W. 


57 ; ntzjohn v. Mackinder (1801), 9 0. B. N. 8. 505 ; 

London Corpn. v. Cox (1867), L. H. 2 H. L. 239 ; Hill v. 

Metropolitan Asylum District Managers (1879), 4 Q. B. D. 

433. Mentd. Martin v. Nloolls (1830), 3 Sim. 458 ; Andrews 

V. Harris (1841), 1 Q. B. 3 ; Pease v. Chaytor (1863), 3 

B. 8i S. 620. 

119. .] — (1) Though an officer is justi- 

fied in acting under eri*oneous process, it must be 
in a case where tlie ct., out of wliicli it is issued, liad 
jurisdiction. 

(2) Deft, justified as an officer of an inferior ct. 
for trying causes toucliing mines miners mthin a 
certain district : — Ilctd : tiie plea was bad becaus(» 
it did not allege that deft, below was a miner at 
th<' commencement of th(* suit below but only 
wlien the execution issued. 

(3) If pltf. in an action in an inferior ct., 

or a mei*e stranger, justify under process, he must 
set forth the pmceedings at lengtli, otherwise the 
plea is bad not only as it respects him but the 
officeis of the ct. also who join witli liim in the* 
plea. — Morse v. James (1738), Willes, 122 ; 7 

Mod. Rep. 215 ; 125 E. R. 1089. 

Annotfitions : — As to (1) Consd. Andrews r. Harris (1841), 1 

Q. B. 3. Apld. Humphries v. Loiifiruiorc (1818), 6 C. H. 

363. Refd. Howard i\ Gosset (1845), 10 Q. H. 359. 

Onierally. Refd. Dempster v. Purnell (1811), 1 1 L. J. C. P. 

33. Mentd. France t*. Parry (1834), 1 Ad. El. 615. 
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Issuing warrant.] — Ju(lgmi‘nt 


was enb^rt'd in a cause “ for debt A costs, to be 
paid at lO.s. a month until discharge*, otli(*rwise 
execution to issue." On default in payment of 
an instalment, the (‘l(*rk of the ct., at tfie instance 
of pltf. in the cause, without furtlier hearing or 
order from the ct. but according to practice, 
issued a warrant to th<* serjeant of tlic cl . to arrest 
the debtor for the whole debt A costs ; A tin* arrest 
was made; — Held: the ])rospective order, en- 
grafted on the judgment, for execution to issut* 
on default, being vohi, the clerk was not protected 
by it, but was liable in an action for false* imprison- 
ment, but the serjeant was not liable*, being 
protected by the warrant. — ^Andrews v. Marris 
(1841 ), 1 Q. B. 3 ; 1 Dal. A Dav. 268 ; 10 L. J. B. 
225 ; 6 .Tur. 58 ; 113 E. R. 1030. 

Annotations :~ Carratt v. Morley (1841), I Q. B. IS ; 

DewH i\ Hiley (1851), 11 C. 13. 134. Refd. Jjondon Corpn. 

V Cox (1867), L. R. 2 H, Jj. 2.39 ; Aspey r. Jones (J884), 

48 J. P. 613 ; Speers r. Daggers (1885), C5ab. 6c El. 503. 

Mentd. Mill i\ Hawker a875), L. R. 10 Exeh. 92 , Hill v. 

Melropolitaii Asylum District Managers (1879), 4 Q. 13. 1). 

433. 


121. Executing warrant.] — Andrews 

V. Marris, No. 120, ante. 

122. .| — M. summoned V. in a ct. 

of requests, A ex(‘cution was ord(*red against C\ A 
precept was issued, A delivered to the* serjeant, who 
arrested V. sued the serjeant for false imi>ri->ori- 
ment. It was not shown that any evidence was 
given before the ct. to bring C. within their juris- 
diction //c/d ; till* serjeant was not liable. — 
DARRArr V. Morley (1841), 1 Q. B. 18; I Gal. 
A Dav. 275 ; 10 D. J. Q. B. 259 ; 6 Jur. 269: 113 
E. R. 1030. 




(• AJODljaUL V 1 O i* I I. 11} iVL. OC W. 

I’ J Limdon Corpn. 

j, Aspey V. Jones (1884), 

5 Q. B. 99 ; R. v. Davies (1861), 4 L. T. 559 ; I*oase v. 
Chaytor (1863), 3 B. & S. 620; Saunders v. Swansea 
Finance Co. & Home (1905), 21 T. L. R. 317. 


123. .] — A levari facias issued 

out of a hundred ct., tested & returnable on days 
not being ct. days, is void, A consequently affords 


PART IV. SECT. 6, SUB-SECT. 2.— D. 

114 i. Whether jurisdiction must be 
shoicn—Uv officer of courLJ— Pltf. 
declared in trespass tor breaking & 
eiiteilug Ills close tn N. district. Deft, 
pleaded that, being bailiff of a ct. in 
the district of B., he committed the 


alleged trespass in discharge of Ids 
duty as such. Demurrer to the plea, 
on the ground that it was not shown by 
what autlioiity deft., tliough a balfiff 
in the district of J3., acted in the 
district of N., where ttie trespass was 
laid : — I/eld : plea bad. — D avis v. 
Moore (1848), 4 U. C. R. 209.-— CAN. 


n. Jnstiftcaiion must be pleaded.] 
^A bailiff who has seized under an 
execution Issued by the judge of an 
inferior ct. in a m64^ter beyond tlie ct.'s 
jurisdiction, must plead his justifica- 
tion specially. — Davis v Mookk (1846), 
2 U. C. R. 180.— CAN. 
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no justification in trespass for seizing goods under 
it. — Humphries v, Ix>ngmorb (1848), 0 0. B. 303 ; 
17 L. J. 0. P. 328 ; 130 E. K. 1201. 

124. .] — The clerk of the county 

cl. is a mere ministerial officer, to carry into effect 
the or^er of the judge, is not liable in trespass 
for the imprisonment of a paity under a warrant 
of the ct. signed & issued by him in the mere 
performance of the duty cast upon liirn by the 
statute ; although the order of the judge upon 
which the warrant is founded is bad. — Dkwk v, 
Pn.KY (1851), 11 0. B. 434 ; 2 L. M. <& P. 544 ; 
20 Ij. J. a P. 264 ; 18 L. T. O. 8. 155 ; 1(5 J. P. 
30; l5Jur. 1169; 138 E. P. 542. 


yinfio/ations .‘—Consd. Aspey v. Jones (1884), 54 1^. J. O. B. 
1)8. Refd. Mill V. Hawker (1874), L. R. 1) Exch. TlOl) ; 
Denior r. Cook (1903), 88 h. T. 029. Mentd. Mill v. 
Hawker (1875), L. R. 10 Exeh. 92 ; Saunders v. Swansea 
Finance Co. & Home (1905), 21 T. L. H. 317. 


125. By stranger.] — Chute v. Aupokt. 

No. 115, c/N/r. 

126. .] — Britton p. Cole, No. 117, 

ante, 

127. .] — Morspi V, James, No. 119, 

ante, 

128. By plaintiff.] — Cotes v. Miciiiij.., No. 

116, ante. 

129. .] — Moravia v. Sloper, No. 1 18, 

ante, 

^30. .] — Morse v James. No. 119, 

ante. 

131. .] — In tresfjass if deft, justify 

as pltf. in a suit in an inferior ct., under mesn<‘ 
process of that ct., he must allege in his plea that 
the cause of action arose within the jurisdiction. - 
Evans v, Munkley (1811), 4 Taunt. 48 ; 128 E. P. 
245. 

132. What must he alleged — ^ Nature & extent 
of jurisdiction.] — ^Mouavia v, Sloper, No. 118, 
ante, 

133 . Jurisdiction at commencement of 

suit below.] — Morse v, .Tames, No. 119, ante, 

134 . When regularity presumed.] — In a 

plea of justification under process of an inferior 
ct. erected by letters patent, it is not necessary 
to make a profert of the letters patent. If it be 
stated in such a plea that a plaint was levied at one 
ct,, & such proceedings thereupon had that a 
capias issued at the next, it will be intended that 
the proceedings were regular, though no summons 


be stated. — T itlby v, Foxall (1758), WUles, 688 ; 
2 Keny. 308 ; 125 E. R. 1386. 

Ar^tqtiona : — Coxisd. Rowland v. Veale (1774), 1 Oowp. 18. 
Refd. Dempster v. Purnell (1841), 3 Man. & G. 375. 

See, aUiOf No. 88, ante. 

See, aenerally. Execution ; Public Authori- 
ties & Public Officers ; Sheriffs Bailipfs. 


Sect. 7. EFFECT OF DECISION IN MATTERS 
OF LAW AS TO. 

Sec Crown Practice, pp. 380, 381, post. 

. County courts.] ~^Sec County ( \)Urts, \"o1. X I IT., 
p. 649, Nos. 1042-101.6. 


I 


Sect. 8. — EFFECT OF FINDING OF FACT AS TO. 

' 135. Court of limited Jurisdiction — General 

rule.] — A et. of limited jurisdiction cannot give 
' itself jurisdiction by finding any facts. It has no 
I jurisdiction beyond what the legislatures has given 
' it (Lord Wensleydale). — Porke v, Errington 
(1859), 7 n. L. Cas. 617 ; 5 Jur. N. S. 1227 ; 11 
E. R. 246, H. L. 

j Annofiiiiona .—Refd. Jaoomb v. Tumor, [1892] 1 Q. B. 47. 
I Mentd. Nawab Sidhee Niizur Ally Khan v. Ojoodhyaraiii 

Khan (1866), 10 Moo. Ind. App. 540 : P^awtwood v. Ashton. 

[1915] A. U. 900. 

136. .] — R. V, Shoreditch Assess- 

ment Commiti'bb, Bx p, Morgan, No. 49, ayiie, 

I f'ompare No. 231, post, 

I County courts.] — See County Courts, \"o1. 

XIII., p. 519, Nos. 1046 ei seq, 

' See, also, (’hown Practice, p. 381, jwst. 


I Se(3T. 9.-~DUSTER of. 

I Sub-sect. 1. — By Statute. 

j 137, General rule.] — When an olTenee Is created 
by statute under a penalty, the pemalty may be 
sued for in the superior cts. at AVestminster, for 
I the jurisdiction of those cts. is not to be ousted 
but by express words or necessary implication. 

' 25 Geo. 3, c. 51, having created penalties of 

I £50, & of £10, & having enacted that the former 
' should be sued for in any of the cts. at West- 
minster, &> provided that it should might b(‘ 

! lawful for justices of the peace, etc., to lioar & 


PART IV. SECT. 8. 

136 i. Cimrts of limited jurisdiction — 
General rule— Prohibition vnV not lie .] — 
Re JUNKINS V. Miu.eu (1883), 10 P. R. 
95.— CAN. 

136 it. .P-PItf. sued 

ill an Inferior ct. for the conversion of a 
iiiliTor, which deft, contended was 
annexed to the freehold & had passed 
to him therewith. The jiidffo in the 
ot. found that the mirror was a chattel, 

& pravo Judgment for pltf.: — -Reid: 
the judge having found as a fact that 
the mirror was a chattel, his deolsiou 
should not be interfered with by way of | 
prohibition. — Re Bushkll v. Moss i 
(1886). 11 P. R. 251.— CAN. 


136 V. — Except in ex- 

ceptional circumstances .] — It is neces- I 
sary, for the judge of an inferior ct. to < 
inquire mto & decide the facts which 
would determine the question »>r his 
jurisdiction &, where ho has dccidetl 
the facts In favour of jurisdiction, tho 
ct. above should not interfere by 
reviewing his decision, oxcei>t in very 
exceptional circumstances. — Loppky v. 
HOFT.EV (1898), 12 Man. L. R. 335. — j 
CAN. , 

PART IV. SECT. 9, SUB-SECT. 1. 

137 i. General ntfe.]— OiuifiVE v. 
Woodruff (1877), 1 A. 11. 017. — 

CAN. 


189 ; 4 I. Eq. 11. 621.— IR. 

137 vi. - — .] — Where a potsuliar 
jurisdiction is given by statute, that 
does not oxclutie tho common law 
jurisdiction of tho ct., unless there 
i>e an o\pre‘»s exclusion. — WAncRFORD 
COKPN. V. Nf.wtout (1846), 11 1. L. R. 
359.— IR. 

137 vii. .] — Before the jurisdic- 

tion of a superior ct. can bo held to be 
taken away by statute it must appear 
beyond all doubt that that w'as the 
intention of the legislature in enacting 
the statute. — Aokere S.S. Co., Ltd. v. 
Colonial Sailing Ship Co., Ltd 
(No. 1.) (1906), 20 N. Z. L. R. 257.— 


136 iii. Where the 

judge of an inferior ct. has to decide in 
the first instance whether the facts 
prove<l bring tho matter within his 
jurisdiction, he lias jurisdiction to 
determine that question &, having 
determined it judicially, his decision 
oannot be ti'cated as given without 
jurisdiction. — D oll v. Howard (1896), 
11 Man. L. R. 21.— CAN. 

186 iv. .] — Re Sbbrrt 

V. Hodgson (1900), .32 O. R. 167.— 
CAN. 


137 ii. .] — R.V. Bunting (1885), 

7 O. 11. 624.— CAN. 

137 iii. .] — Dunn v. R. (1894), 4 

Exch. C. R. 68.— CAN. 

137 iv. .] — Tho jurisdiction of a 

superior et. cannot be ousted except 
by legislative onactuiout. — K elly v. 
Alaska Mining & Trading Co. (1899), 
4 Terr. L. R. 18.— CAN. 

137 V. .]— Byrne v. Byrne 

(1842), 2 Dr. & War. 71 ; 1 Con, & Law 


137 viii. Presumption in favtmr 

of jurisdiction. ] — Everything is intended 
in favour of the jurisdiction of a 
superior ct. — Ritz v. Froesk (1898), 12 
Man. L. R. 346.- -CAN, 


137 ix. .] —It is a general 

principle of law that jurlsdlotion of a 
superior ot. shall not be taken away 
except by express words or by neces- 
sary implication. — ^Muvvula Sektham 
Naidu V Doddi Rami Naidit (1909). 
I. L. R. 33 : Mad. 208.— IND. 


J. — VOL. XVI. 
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Courts, 


Sect. 9 — Oyster of: Svb-aecta, 1 2.] 

determine the latter, with a power to them to 
mitigate the penalties, etc. Held : such proviso 
ousted the jurisdiction of the superior cts., as to 
the £10 penalties. — C ates v. Knight (1789), 8 
Term Rep. 442 ; 100 E. R. 667. 

Annotations : — Consd. Crisp t\ ]4imbury (1832), 8 BIdr. 394 ; 
lie Dllworth, h'x p, Benson (1832), 1 L. J. Bey. 37 ; He 
Joiner, Ex p. EIhoc (1832), 1 L. J. Boy. 38 ; Ex p. Lan- 
C 2 a«:ter Canal Co. (1832), 1 L. J. Boy. 37. Refd. Shipman v. 
Henbest (1790\ 4 Term Hep. 109 ; Stanley t>. Wharton 
(1821), 9 Price, 301 ; Shaftesbury v. KtissoU (1823), 3 
Dow. & By. K. B. 84 ; L. & B. By. v. Watson (1879), 4 
C. P. D. 118. 

138. .] — The jurisdiction [of the Ct. of Ch.] 

cannot, in my judgment, be taken away but by 
express words, or by words creating a necessary 
implication to that effect (Lord Eldon). — A.-G. 
V, Dublin Corpn. (1827), 1 Eli. N. S. 312 ; 4 
B. R. 88K, H. L. 

Annotations: — Mentd. Ludlow Corpn. v. Greenhouse (1827), 
1 BU. N. S. 17 ; A.-G. v. Carlisle Corpn. (1828), 2 Sini. 
437 ; A.-O. v. Liverpool Cornn., A.-G. v. Aspinall (1837), 
7 L. J. Ch. SI ; A.-Q. v. East Retford Corpn. (1838), 
3 My. & Cr. 484 ; Arniltstead v. Durliain (1848), 11 Beav. 
S56 ; NightiiiRale v. Goulbourn (1848), 2 Ph. 594 ; A.-G. 
r. Eastlake (1853), 11 Hare, 205 ; Drogheda Corpn. v. 
Hobiies (1855), 6 H. L. Cas. 460 ; Beaumont w. Oliveira 
(1809), 4 Ch. App. 309 ; Goodman v. Saltash Corpn. 
(1882), 7 App. Cas. 633 ; tie St. Botolph without Bishops- 
grate Parish EstaU's (1887), 35 Ch. D, 142 ; tie Christchurch 
Inolosuro Act (1888), 38 Ch. D. 520. 

139. .] — R. V. lyCxNDON OoRPN., No. 29, aufe. 

140. .] — It has always been held that there 

must be clear A express words in an Act of Parlia- 
ment to take away the jurisdiction of the superior 
cts. ((kiLEKiDOE, J.). — Gray v. Soanes (1838), 1 
Will. Woll. & U. 317 ; 2 Jur. 1040. 

141. .] — Where the Legislature intends 

that the jurisdiction of a ct. shall be taken away, 
it must pro\ide for such extinction of jurisdiction 
in exprt'ss & definite terms. — C i.ements v. Bow’^es 
( 1852), 17 Sim. 167 ; 21 L, J . Oh. 306 ; 18 L. T. O. S. 
220 ; 16 .Tur. 96 ; 60 E. R. 1092. 

Annotation : — Mentd. Ward r. Sittingboumo & Sheeruess 
By. (1874), 9 Ch. App. 490, n. 

142. .]— There are three classes of cases 

in which a liability may be established founded 
upon a statute. One is, where there was a liability 
existing at common law, & that liability is affirmed 
by a statute which gives a special & peculiar form 
of I'cmedy different from the remedy wliich existed 
at common law ; there, unless the statute contains 
words which exprc'ssly or by necessary implication 
exclude the common law remedy, the party suing 
has his election to pursue either that or the statu- 
tory remedy. The second class of cases is, where 
the statute gives the right to sue merely, but 
provides no particular foim of remedy ; there, 
the party can only proceed by action at common 
law. But there is a third class, mz, whei*e a 
liability not existing at common law is created by a 
statute which at the same time gives a special & 
particular remedy for enforcing it (Willbs, J.). — 
WOLVERHAMPTON NEW WATERWORKS Oo. V. 

Hawkespord (1859), 6 C. B. N. S. 336 ; 28 
L. J. O. P. 242 ; 33 I.. T. O. 8. 366 ; 6 Jur. N. S. 
1104 ; 7 W. K. 464 ; 141 E. R. 486. 

AnTiotations : — €k)iisd. Stevens e. Chown, Stevens v. CSark, 


[1901] 1 Ch. 894 ; A.-Q. v, Ashbome Recreation Ground 
Co., [1903] 1 Ch. 101 ; Neville v. London ** Express *' 
Newspaper, [1919] A. C. 368. Befd. Vallanoe e. Falle 
(1884), 63 L. J. Q. B. 469 : Abergavenny Improvement 
Comrs. V. Strakcr (1889), 42 Ch. D. 83 ; Woolley Sc Woolley 
V. Broad (1892), 66 L. T. 680 ; Devonport Corpn. v. Tozer 
(1908), 67 J. P. 269 ; Whittaker v. L. C. C.. ri916]J2 K. B. 
676 ; He Aramayo lYaiicke Mines, [1921] I Oh. 676. 
Mentd. He Electric Telegraph Co. of Ireland, Bunn’s Case 
(1860), 2 De G. F. & ,1. 275 ; He LttUo Down & Ebber 
Kooks Mineral & Mining Co., Oleronehaw’s Case (1860), 2 
L. T. 622 ; Burke v. Lochmere (1871), L. R. 6 Q. B. 297 ; 
Portal V, Emmeus (1876), 1 Cl. P. D. 201 ; Aramayo 
Franoke Mines v. Public Trustee, [1922] 2 A. C. 406. 

148. .1 — The jurisdiction of the Ct. of Ch. 

is not ousted by a limited statutory jurisdiction 
conferred upon another ct., & is properly invoked 
where the purposes for which the limited juris- 
diction is conferred are at an end, or where the 
limited jurisdiction is not equal to the compre- 
hension of the matter in dispute or can only be 
exercised on terms destructive of the right claimed. 
— Troup v. Ricardo (1864), 4 De O. J. & Sm. 489 ; 

5 New Rep. 62 ; 34 L. J. Ch. 91 ; 11 L. T. 399 ; 
10 Jur. N. S. 1161 ; 13 W. R. 147 ; 46 E. R. 
1008, L. C. 

Annotatiiyns : — Retd. Smith v, Moffatt (1865), L. R. 1 Eq. 
397 ; Motion v. Moojen (1872), L. H. 14 Eq. 202. Mentd. 
Roberts r. Moreton (1869), 17 W. R. 397 ; Payno v. 
Dicker (1871), 24 L. T. 492 ; Turner v. L. Sc 8. W. Ry., & 
Jiingwood, Christchurch & Bournemouth Ry. (1874), 
43 L. J. Ch. 430 ; lUid v. Philpott, [1900] 1 Ch. 822. 

See, Jurlher, Statutes. 

144. Special Act — Construction of.] — To a 

declaration under 1 Viet. c. xcv., s. 75 , in an action 
for calls brought in England, deft, pleaded that the 
ct. ought not to take further cognisance of the 
action, because it is enacted by the statute that in 
an action for calls, it should be lawful for the co. 
to sue for & recover the same in any of Her 
Majesty’s cts. of record in Dublin, & that he was 
therefore liable to be sued in those cts. & not 
elsewhere. On demurrer to this plea : — Held : ( 1 ) 
although in form a plea to the jurisdiction, yet as it 
disclosed matters in bar of the action, it might bo 
made use of for that purpose, & therefore the 
declaration was open to the objection of being bad 
at common law ; (2) pltfs., not having followed the 
remedy given by the Act, could not avail themselves 
of the concise form of declaring given by tliat Act. 
— Dundalk Western Ry. Co. v. Tapster ( 1841 ), 
1 Q. B. ()67 ; 2 Ry. & Can. Cas. 586 ; 1 Gal. & Dav. 
657 ; 10 L. J. Q. B. 180 ; 5 Jur. 099 ; 113 E. R. 
1287 . 

Annotations : — As to (2) Refd. Cleeve w. Harwor, Wilde v. 
Htannor (1857), 1 H. & N. 873 ; 8t. Puncras VcHtry v. 
Batterbiiry (1857), 2 C. B. N. S. 477. GeneraUy Mentd. 
Bank of Australasia v. Nias (1851), 20 L. J. Q. B. 284; 
Shcehy v. Professional Lifo-Assuranco (1867), 2 C. B. 
N. 8. 211. 

146. .] — Manchester Ship Canal Act, 

1885, c. clxxxviii., s. 88, enacted that certain pro- 
visions for the protection of the cor[)n. of W. & 
traders unless otherwise agreed on by the corpn. 

6 the Ship Canal Co. should have effect, & sub- 
sect. 22, that any difference arising between the 
co. & the corpn. as to the meaning of the sect, or 
anytliing to be done or not to be done thereunder 
should be determined by an engineer to be 
appointed, unless otherwise agreed on, by the 
Board of Trade, whose decision should be final 


o. Special Act — Mining stalute, 
1865.] — The fact that above Act 
has provided a spocial remedy tor any 
interference with possession of land 
nnder a minor’s right, does not oust 
jurisdiction of an inferior ct. to enter- 
tain an action of trespass in respect of 
such interference. — R. v. Dunne, 
Ex p. BiiiLUS (1872), 3 V. R. (Law), 

ooo AfTfi 

p’ PoletU AxA, 1872, t. 28.1 — 

The jurisdiction, in resp^ of the 
avoidance of patents, conferred upon 


the Minister of Agriculture by above 
sect, is exclusive of that possessed by 
any other tribunal In the Dominion. — 
Toronto Telephone MaNUFAoruRiNa 
Co. V. Bell Telephone Co. (1885), 
2 Exoh. C. R. 624.— CAN. 

q. Exchequer Court Act — 

VaHdity of trade TnarkJ \ — ^Amendments 
to the Exchequer Ct. Act have not had 
the effect of giving that ct. exclusive 
jurisdiction to adjudicate as to the 
validity of a registered trade-mark. — 
PROVmENT OHEiaOAL WORBB V. 


Canada Chkmioat^ MANUPAoruRiNa 
Co. (1902). 4 O. L. R. 646 ; 22 C. L. T. 
381 ; 1 O. W. R. 618.— CAN. 

r. Effect, of .] — Where jurisdiction 
has been taken away by statute, the 
maxim actua curice neminem gravabU 
cannot be applied after expiration of 
times prescribed, so as to validate an 
order either by antedating It or enter- 
ing It mine pro tunc , — Dominion 
Cotton Mills Co. v, Trbcothic 
Maxush Combs. (1906), 37 S. C. R. 79 ; 
26 O. L. T. 186.— OiUL 
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and binding^ on both pariicss. By sect. 202, any 
question a&inp; between the co. &; any person 
touching anything to be done or not to be done or 
any money to be paid under the provisions of the 
Act should be determined by arbn. in manner 
provided by llailways Clauses Consolidation Act, 
1846 (c. 20). An action having been brought by 
the corpn. & traders against the co. to enforce the 
statutory obligations. Upon a preliminary objec- 
tion as to competency : — Held : (1) as to the corpn. 
the action must be dismissed, the jurisdiction of 
the ct. being ousted by the special provisions 
(2) the traders were entitled to proceed with the 
action & have the merits of their case determined. — 
Crosfibld & Sons, Ltd. v, Manchester Ship 
Canal Co., [1005] A. C. 421 ; 74 L. J. Ch. 037 ; 
93 L. T. 141 ; 69 J. P. 441 ; 64 W. K. 172 ; 21 
T. L. K. 089, H. L. 

Annotations: — As to (1) Consd. Norwich Corpn. v. Norwich 
Electric Tram. Co.. 11906] 2 K, B. 119. Befd. A.-G. v. 
N. E. Ry., fl915J 1 Ch. 905. Generally, Refd. Audenehaw 
U. D, C. v. Mauchoflter Corpn. (1907 ), 7 IJ. P. 342. Mentd. 
Corbett v. S. E. & C. Railways* Mane«m£: Committee. 
I190C] 2 Ch. 12. 

146. Effect of — On powers of court.] — By Sea 

Fisheries Act, 1843 (c. 79), the Articles of a certain 
convention between Her Majesty & the King of 
the French, concerning the fisheries in the seas 
between the British Islands & lYance, are declared 
to have the force of law. By these Articles all trans- 
gressions of the pegs, are in both countries to be 
submitted to the exclusive jurisdiction of the 
tribunal or magistrates designated by law, who are 
to settle differences & decide all contentions 
between fisheimen of the two countries ; & the 
trial & judgment are always to take place in a 
summary manner. This tribimal is also to have 
power to award damages for injuries over & above 
the penalties. By sect. 11 of the Act aU offences 
against the Articles committed by British subjects 
are to be determined by justices of the peace, who 
are also declared to have the power of awarding 
compensation for injuries : — Held : no action 
could be maintained for an injury caused by the 
breach of any of the regulations, as exclusive 
jurisdiction in such matters was given to the 
tribunal specified in the Act. — ^Marshall v. 
Nicholls (1852), 18 Q. B. 882 ; 21 L. J. Q. B. 343 ; 
19 L. T. O. S. 284 ; 10 J. P. 519 ; 16 Jur. 1156 ; 
118 E. R. 333. 

Annotaiions : — ^Befd. Cleeve v. Harwar. WUde v. Stanner 
(1857), 1 H. & N. 873 ; C^egw Parkinson v. Earby Gas Co., 
11896] 1 Q. B. 692 : Peebles v. Oswaldtwlstle Urban 
District, 11897] 1 Q. B. 625. 

147 , ,] — Where a statute gives a right 

to recover expenses in a ct. of summary jurisdiction 
from a person who is not otherwise liable, there 
is no right to come to the High Ct. for a declaration 
that appet. has a right to recover the expenses, 
in a ct. of summary jurisdiction ; he can only 
take proceedings in the latter ct. 

It would be very mischievous to hold that when 
a party is compelled by statute to resort to an 
inferior ct. he can come first to the High Ct. to 
have his right to recover — ^the very matter rele- 
gated to the inferior ct. — fiotermined. Such a 
proposition is unsound in principle (Lord 
Hbrschell). 

The ct. cannot make a declaration on a subject 
as to which its jurisdiction to give relief is excluded 
by statute (Lord Davby). — ^Barraclough v. 
Brown, [1897] A. 0. 615 ; 66 L. J. Q. B. 672 ; 76 
L. T. 797 ; 62 J. P. 276 ; 13 T. L. R. 627 ; 8 
Asp. M. L. 0. 290 ; 2 Com. Cas. 249, H. L. ; affg. 
(1896), 66 L. J. Q. B. 333, 0. A. 


Annotations : — Oonsd. Devonport Corpn. «. Toeer (1903), 67 
J. P. 269. R«td. A.-G. V. Merthyr Tydfil Union. [1900] 
1 Ch. 516 ; R. V. Philbrlok, Ex p. Edwards (1905), 53 
W. R. 527 ; De (^aaquet James v. Meoklenbnxg Sohwerln. 


; Guaranty Trust Co. of New York v. Hannay, 
[1915] 2 K. B. 536 ; Borwlok v. S. E, & O. Rya , [1920] 
2 K. B. 387. Mentd. Smith t?. WUbou, [1896] A. 0. 579 
The Veritaa, [1901] P. 304 ; Lnpy v. Dorling (1905), 49 
So-. Jo. 582; The Wnllaend, [1907] P. 302. 

148. Corn Production Act, 1917 

(c. 46).] — The above Act, which provides that an 
employer who fails to pay a workman in agri- 
cult^e the minimum wage fixed by the Act shall 
be liable on summary conviction to a pecuniary 
penalty, does not exclude the juiisdiction of the 
High Ot. to entertain a claim for arrears of wages 
based on the difference between the amount piiid 
&; the minimum rate fixed under the Act. — 
Waguorn V. COLLISON (1922), 91 L. J. K. B. 735 ; 
127 L. T. 8 ; 86 J. P. 94 ; 38 T. L. H. 352 ; 06 
Sol. Jo. 504 ; 20 L. G. H. 351, 0. A. 

.] — See Arbitration, Vol. II., pp. 354, 

356, Nos. 288, 289. 

As ground for certiorari to quash proceedings.] — 
See Crown Practice, pp. 424 et aeq,, post 

Ouster of jurisdiction of superior court — Agri- 
cultural holdings.] — See Agriculture, Vol. II., 
p. 46, Nos. 251, 252. 

Building societies.] — See Building 

Societies, Vol. VJI., pp. 493 el seq. 

Compulsory purchase of land.] — See Com- 
pulsory Purchase op Land & Compensation, 
Vol. XI., pp. 130 et aeq., 187 et aeq. 

Electric lighting.] — See Electric Lighting 

Power. 

Factories & workshops.] — See Factories 

& Shops. 


Friendly societies.] — See Friendly 

Societies. 

Gasworks.] — See Gas. 

Housing of working classes.] — See Com- 
pulsory Purchase op Land & Compensation, 
Vol. XI., pp. 293 et aeq. ; Public Health & 
Local Administration. 

Industrial disputes.] — See Trade & Trade 

Unions. 

Lunatic asylums.] — See Lunatics & Per- 
sons OP Unsound Mind ; Public Health Ac 
Local Administration. 

National health insurance.] — See Work Ac 

Labour. 

Public health.] — See Public Health Ac 

Local Administration. 

Railways.] — See Carriers, Vol. VIII., 

pp. 205, 200 ; Railways Ac Canals. 

Savings banks.] — See Bankers Ac Banking, 

Vol. III., p. 135, Nos. 98-100. 

Statutory determination of minimum rates 

of wages.] — See Work Ac Labour. 

Telegraphs & telephones.] — See Tele- 
graphs Ac Telephones. 

Tramways.] — See Tramways Ac Light 

Railways. 

Waterworks.] — See Compulsory Pur- 

esHASE op Land & Compensation, Vol. XI., 
pp. 290 et aeq. ; Water Supply. 

Workmen’s compensation.] — See Master 

Ac Servant. 


Sub-sect. 2. — ^By Agreement. 

149. General rule.] — It is a principle of law, 
that parties cannot by contract oust the cts. of 
their jurisdiction ; but any person may covenant 
that no right of action shall accrue till a third 
person has decided on any difference that may 
arise between himself Ac the other party to the 
covenant. 

A. effected in a mutual insurance oo. a policy 
of insurance on a ship, one of the conditions of 
which was, that the sum to be paid to any insurer 

I 2 
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Sect, 9. — Ouster of : Sub^sect. 2. Sect. 10: Sub-sect. 

for loss should in the first instance be ascertained 
by the committee ; but if a difference sho^d 
arise between the insurer & the commit<tee relative 
to the settling of any loss, or to a claim for average, 
or any other matter relating to the insurance, 
the difference was to be referred to arbitration, 
in a way point-ed out in the conditions : provided 
that no insurer who refused to accept t.he amount 
settled by the committee should be entitled to 
maintain any action at law or suit in equity on 
liis policy, until the matter had been decided by 
the arbitrators, & then only for such suni as the 
arbitrators should award, & the obtaining the 
decision of the arbitrators was declared a condition 
precedent to the maintaining of an action : — Held : 
these conditions were lawful, & even should the 
difference relate to other matters than those of 
mere amount, till award made no action was 
maintainable. — Scott v. Aveby (1856), 5 H. L. Cas. 
811 ; 25 L. J. Ex. 308 ; 28 L. T. O. S. 207 ; 2 
.Tur. N. S. 815; 4 W. R. 716; 10 E. R. 1121, 
H. L. ; reosq. S. 0. sub nom, Avery v. Scott 
(1853), 8 Exch. 497, Ex. Ch. 

AnnoiaHrm^ : — Consd. Horlou v. Sayor (1859), 4 H. & N. 
64.S ; Bratmptein v. Accidental Death Tndce. Co. (1861), 
3 B. & S. 782 ; Elliott v. Royal Exchangre Aspce. Co. 
(1867), L. R. 2 Exch. 237 ; Atlantic Shipping & Trading 
Co. V. Loui'^ Dreyfus, [1922] 2 A. C. 250 ; Czanilkow v, 
Roth. Schmidt. [1922] 2 K. B. 478. Refd. RuHsell v. 
Rollegriiii (1856), 6 E. & B. 1020 ; Lee v. Page (1861), 
.30 L. J. Ch. 857 ; Turnbull v. Woolfc (1861), 4 L. T. 236 ; 
Tredwen v. Holman (1862), 1 II. & C. 72 : Wright v. Dcloy 
(1866), 4 H. & C. 209 ; Cooke v. Cooke (1867), L. R. 4 Eq. 
77 . Dan.son c. Fitzgerald (1876), 1 Ex. D. 257 ; FdwardM 
V. Aheravron Mutual Ship Inece. Hoc. (1876), 1 Q. B. D. 
563 ; Collin'H r. LfKske (1879), 4 .ApP- C’as, 674 ; Mulkern 
V, Lord (1879), 4 8 L, J. Ch. 745 ; Babbage v. Coulbourn 
(1882), 52 L. J. Q. B, 60 ; Trainor v. Phmnlx Mre Assee. 
Co. (1891), 65 L. T. 825 ; Scott v. Mercantile Accident 6: 
Guarantee Insce. Co (1892), 66 L. T. 811 : Spurrier v. 
La Cloche, [1902] A, C. 446 ; Pena Copper MinOH v, Rio 
Tinto Co. (1911), 3 05 L. T. 846 ; Jureidini v. National 
British & Irish Millers Insce. Co. (1914), 84 L. J. K. B. 
640 ; Toronto Ry. v. National British & Irish Millers 
Insce. Co. (1914), 111 L. T. 565 ; Lock v. Army Navy &, 
General Assce. Aseoon. (1915), 33 T. L R. 297 ; Ertol 
Bieber v. Rio Tinto Co., Dynamit Act. v. Same, Vereinigto 
Konlgs & Lanrahtitte Act. v. Same, [1918] A. C. 260; 
Wo^all V. Pearl Aasce. Co., [1919] 1 K. B. 593. 
Hentd. Livingston v. Rail! (1855), 24 L. J. Q. B. 269 ; 
Northampton Gas Liglt Co. v. Parnell (1855), 15 C, B. 
630 ; Scott V. Liverpool Coimn. (1858), 3 De G. & J. 334 ; 
Roper V. Lendon (J859), 1 E. & E. 825 ; Coker v. Young 
(1860), 2 F & F. 98 ; Stokoe r. HaU (1864), 3 New Hop. 
666 . Damley r. L. C. & D. Ry. (1865), 13 W. R. 824 ; 
Hill V, South Staffordshire Ry. (1865), 12 L. T. 63; 
Pestonjee Nnssurwanjee v. Manockjee (1868h 12 Moo. 
Ind. App. 112; Gray v. Pearson (1870;, 23 L. T. 416; 
Wright V, Ward (1871 ), 24 L. T. 439 ; Hart v. Hart (1881), 
18 Ch. D. 670 ; Mlnifle v. Railway Passengers Assce. Co. 
(1881), 44 L. T. 652 ; Spackman v. Plumstoad Board of 
Works (1885). 10 App. Cas. 229 ; Met. Diet. Ry. v. Met. 
Ry. (1886), 6 Ry. & (Jan. Tr. Cas. 126 ; Caledonian Insce. 
Co. V. Gllrnour, [1893] A. C. 85 ; Parry v, Liverpool Malt 
Co., [1900] 1 y. B. 339. 

150, Effect of arbitration agreement.] — 

A .ship was chartered for a voyage from R. to H. 
with a full cargo of linseed. The charterparty 
provided for the reference of all disputes under 
the contract to the final arbitrament of two 
arbitrators, one to be appointed by each of the 
parties, with power to appoint an umpire, and the 
clause continued : ** any claim must be made in 
writing & claimants’ arbitrator appointed within 
three months of final discharge & where this 
provision is not complied with the claim shall be 
deemed to be waived & absolutely barred.” After 
the arrival of the ship at H. the charterers brought 
an action against the ship-owners in respect of 
damage alleged to have been occasioned to a part* 
of the linseed during the voyage by reason of the 
unseawortbiness of the ship at the commencement 
of the voyage. The ship-owners pleaded that the 


charterers failed to appoint their arbitrator 
within three months of the discharge of the ship 
& by reason of such failure the action was not 
maintainable, &, by order of the ct., the question 
w^hether the claim in the action was barroci by the 
arbitration clause was tried as a preliminary 
question of law : — Held : (1 ) the arbitration clause 
was not open to objection on the ground that 
it ousted the jurisdiction of the ct. ; (2) inasmuch 
as the claim in the action was founded ujion a 
bi'each of the implied condition of seaworthiness, 
there being in the charterparty no express pro- 
vision relating to unseaworthiness, the ship- 
owners were not entitled to the benefit of the term 
in the clause restricting the time within which 
the action could be brought, & consequently 
the claim was not barred by the arbitration 
clause. — ^Atlantic Sihpping & Trading Co. v. 
Dreyfus (Louis) & Co., [1922] 2 A. C. 2.50 ; 91 
L. J. K. B. 513 ; 127 L. T. 411 ; 38 T. L. R. 
534 ; 00 Sol. .To. 437 ; 27 Com. Cas. 311, 11. L. 

Annotation : — As to (1) Consd. Czarnikow r. Roth, Schmidt, 

[1922] 2 K. B. 478. 

151. Prohibiting application for 

special case.] — ^A contract for the sale of sugar 
provided that th(‘ contract was subject to the rules 
of the Refined Sugar Assoc n. The rules i-equired 
that all members of the assocn. making contracts 
subject to those rules should refei* any disputes 
arising out of such contracts, including any ques- 
tions of law, to the arbn. of the council of the 
assocn.; by rule 19 neither buyer, seller, 
trustee in bkpey., nor any other i)erson as afore- 
said should require, nor should they apply to the 
ct. to require any arbitrators to state in the form 
of a special case for the opinion of the cl. any 
question of law arising in tiie reference, but such 
question of law should be determined in the 
arbitration in manner therein dircci<»d. A dispute 
between the buyers & sellers was referred to the 
arbitration of the council. The buyers requested 
tlie arbitrators either to state their award in the 
form of a special case under Ai’bilration Act, 
1889 (c. 49), s. 7, or alternatively to stale a case 
for the opinion of the cl. under seel. 19 upon 
certain points of law arising in the I'eference, or 
to give them an opportunity of applying to the 
ct. for an order directing them to states a case, 
Tlje arbitrators thinking themselves precluded 
by rule 19, refused to comply with that request, 
& made their award wdthout giving the buyers 
an oppori.unity of applying to the cl . for an order. 
The buyers moved to set aside the award on the 
ground of misconduct of the arbitratoi's in so 
refusing ; — Held ; rule 19 & the agreement em- 
bodying it were contrary to puTdic policy & invalid, 
as involving an ouster of the statutory jurisdiction 
of the cts. under the above Act, & tliat the award 
must be set aside. — Czarnikowv. Rotii, Schmidt 
& Oo., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 127 
L. T. 824 ; 38 T. L. R. 797 ; 28 Com. Cas. 29, C. A. 

152. Effect of agreement to be bound by decision 
of third party.] — Complainant became conductor of 
a tramway co. under an agreement by wliich he was 
to pay them £5 to be retained, together with his 
wages for the current week, as security for the 
discharge of liis duties & the observance of the 
rules of the co., etc., the co. to have power, in 
case of any breach by tlie conductor of the rules, 
to retain the £5 & liis wages for the current week 
as liquidated damages for such breach, & it was 
provided that the manager of the co. should 
the sole judge between the co. & the conductor 
whether the co. was entitled to retain the whole 
or any part of the £6 &; wages for the current week 
as liquidated damages ; & that his certificate 
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should be binding & conclusive evidence in all 
cts. of justice, civil, & criminal & before all sti- 
pendiary & police magistrates, etc., that the 
amount thereby certified as the amount to be 
retained was the true amount to be retained, & 
should bar the conductor of all right to recover it. 
Complainant having summoned the co. before a 
police magistrate to recover his deposit & wages : — 
Held : the agreement was not illegal & the com- 
plaint being substantially a civil proceeding, the 
manager's certilicate that the deposit & wages 
had been forfeited was conclusive evidence of the 
fact, precluding ilie magistrate from making any 
fmiher inquiry. — London Tramways ('o. v, 
Bailey (1877), 3 Q. B. D. 217 ; 47 J.. J. M. C. 3 ; 
37 L. T. 499 ; 42 J. P. 22 ; 26 W. R. 494, D. C. 
Annotation : — Befd. Armstrong: v. South London Tram. Co. 

(1890), 64 L. T. 96. 

Effect of agreement to refer to arbitration.! — 

See Arritration, Vol. II., pp. 349, 350, Nos. 265, 
203 et aeq. 

Effect of agreement not to appeal.] — See Nos. 
338, 927-930, post. 


Sect. 10.— EFFECT OF CONSENT OR WAIVER OF 
OBJECTION TO. 

Sub-sect. 1. — Where no Jurisdiction. 

A. In General. 

163. General rule.] — The jurisdiction of an 
inferior ct. cannot be enlarged by the agreement 
of the parties. — IIill v. Bird (1648), Sty. 102 ; 
82 E. R. 563. 

154. .] — (1) The party to a suit in an 

inferior ct. cannot justify under a recovery there 
& process of execution, if the cause of action in fact 
arose out of its jurisdiction, althougli deft, below 
appeared 6c pleaded to the merits. The admission 
of the party cannot give jurisdiction to an inferior 
ct., nor estop him from afterwards denying it. 

(2) The officer of the ct. may justify if the 
declaration below alleged a cause of action arising 
within its jurisdiction, otherwise not. — Uigginson 
V. Martin 6c Hadley (1677), 1 Freem. K. B. 322 ; 

2 Mod. Rep. 195 ; 89 E. R. 239. 

Annoiatiotui : — As to (1) Confld. Moravia v. Sloper (1737), 

Willes, 30 ; Rowland v. Veolo (1774), 1 Cowp. 18. ^fd. 

Herbert v. Cook (1782), 3 Doug. K. B. 101 ; Ricketts v. 

BodcMihum (1836), 4 Ad. & El, 433. 

155. — .] — Original jurisdiction as to bounds 
of pro])rielary governments is in the King in 
Council but by the contract of the parties is brought i 


within the jurisdiction. “ To be sure a plea to the 
jurisdiction must be offered in the first instance 
& put in primo die ; & answering submits to the 
jurisdiction ; much more where there is a pro- 
ceeding to hearing on the merits which would be 
conclusive at conunon law. Yet a ct. of equity, 
which can exercise a more liberal discretion than 
common law cts., if a plain defect of jurisdiction 
appears at the hearing, will no more make a decr(‘f‘ 
than where a plain want of equity appears ” (IjORD 
Hardwicks, C.).— Penn t. Baltimore (Uuid) 
(1750), 1 Ves. Sen. 444 ; 27 E. R. 1132, L. 0. 
Annotations: — Befd. Piko v. Hoaro (1763), Auib. 428 ; 
Portarlington v. Soulby (1834), 3 My. & K. 104 ; Rc 
Holmes (1861), 2 John. & II. 527 ; Cooknoy r. Anderson 
(1862), 31 Boav. 452; Sichol v. Haphaei (1864), 3 New 
Rep. 662 ; Companhia de Mocambique v. British South 
Africa (Jo., De Sousa v. British South Africa (Jo., [1892J 
2 Q. B. 358 , Black Pohit Syndicate u. EaBtorn Con- 
ocasionH (1898), 79 L. T. 658; Britlah South Africa Co. v. 
De BeopB Consolidated Minos, I1910J 1 Ch. 354 ; Bntisli 
Controlled Oilfield** v. Stagg (1921), 127 L. T. 209. Mentd. 
Bayley v. Edwards (1792), 3 Swan 703 ; Bedreechuud v. 
Elphlnstono (1831), 2 State Tr. N. S. 379 ; Houldltch v. 
Donegal (1834), 8 Bli. N. S. 301 ; Re Courtney, fjx v. 
Pollard (1838), 4 Deao. 27 ; Norris v. Chambers (1861), 
29 Boav. 246 : Douglas v. Douglas, Douglas v. Webster 
(1871), L. R. 12 Eq. 617 ; Ewing v. Orr Ewing (1883), 
9 App. (Jas. 34 ; I. It. Comrs. v. Angus, I. K. Comrs. v. 
Lo^vis (1889), 23 Q. B. D. 579 ; Mertsantlle Investment & 
General Trust Co. v. River Plate Trust Loan Agency 
Co. (1892), 61 L. J. Ch. 473 ; Diider v. Amsterdanisch 
Trustees Kantoor, [1902 J 2 Ch. 132 ; A.-G. v. Johnson, 
11907] 2 K. B. 885. 

166. .J — In the case of a devise of a 

rectory to a college in trast, inter alia^ to present 
the senior di^ne then fellow a plea to the juris- 
diction, as being in the visitor, was overruled. 

In case of a privat>e, particular, limited juiis- 
dictiou, 6c of cts. proceeding by rules different 
from the general law of the land, no appearance, 
answering or pleading of the party, will give a 
jurisdiction to tlie ct. ; but if there is a want of 
jurisdiction in the cause, it may be called in ques- 
tion at any lime, even after sentence (Ix)UD 
Hardwicke, C.). — Green v. Rutherforth (1750), 
1 Ves. Sen. 462 ; 27 E. R. 1144, L. 0. 

Annotations : — Befd. A.-G. v. Ht. Cross Hospital (1853), 17 
Beav. 435. Mentd. R. v. Ely Bp. (1757), 1 Wm. Bl. 71 ; 
R. V Windham (1776), 1 Cowp. 377 ; Whlstou r. Roebester 
(1849), 7 Hare, 532. 

157. .] — If it appears on the record that 

the inferior ct. had never any jurisdiction on the 
subject, there is no proceeding in this ct. & no 
acquiescence of parties ever can maintain the 
judgment. I state without exception, as a 
general principle, that in cts. of equity as well as 
cts. of law, a party admitting a fact which does 
give jurisdiction to a ct., admitting it, & appearing 
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163 i. Oeneral rule —Consent of parties 
cannot give jurisdiction .] — Couseut does 
not operate to create Jurisdiction. — 
Mason v. Ryan (1884), 10 V. L. R. 
335.— AUS. 

163 ii. .]—Re WiLdON & 

CouNTV OF Elgin (1894), 16 P. R. i 
150.— CAN. 

163 iii. .] — Rc Mitoukll & 

PioNKKtt Steam Navigation Co. 
(1900), 31 O. R. 542 ; 20 C. L. T. 74.— 
CAN. 

163 iv. .] — Wliore a ot. or 

Judge is not voatod with jurisdiction by 
law, the consent of the parties cannot 
couJor jurisdiction . — Ex p. Tremblay 
(1902), Q. K. 11 K. 13. 454.— CAN. 

163 V. .] — Canadian Pa- 

cific Ry. Co. V. Springdale School 
DiSTRior (1904), 36 8. C. H. 650.— 

CAN. 

163 vi, ig not compe- 

tent to the parties to a contract to 
anee to oonfor jurisdiotion upon a ot. 
ol any judicial division other than the 
one in whloh under statute any action 


arising out of a breach of the oontraot 
may be brought, ic if such action is 
brought in any other ot., the judge 
should refuse to try it on tho ground 
of want of jui’isdlction. — -Manitoba 
Windmill (Jo. v. Vigikr (1909), 18 
Man. L. K. 427 ; 10 W. L. R. 350.— 
CAN. 

163 vii. .] — R. V. Graves 

(No. 2) (1912), 12 E. L. R. 49.- -CAN. 

163 viii. AukhilChun- 

DKR Sen Roy v. Mohiny Mohun Dass 
(1879), I. L. R. 6 Calc. 489 ; 4 C. L. K. 
491.— IND. 

163 ix. .3 — When tho judge 

has no jurisdiction over tho subject- 
matter of a suit, tho parties cannot 
by their mutual consent convert it into 
a proper judicial process. — Minakshi 
Naidu V. Sctbkamanya Sastri (1887), 
I. L. K. 11 Mad. 26 ; L. T. 14 Ind. App. 
160.— IND. 

163 X, . 1- -Aklemanessa 

Bini V, Mauomed Uatem (1904), 
T. L. R. 31 Calc. 849.— IND. 

163 xi. — .] — In cases where 

the ot. hae not jurlsdlotion, the consent 
of the partis does not confer any 


authority to try or hear, & decide 
thereupon. — D onohok v. (^uinn (1839), 
1 Craw. & D. 369.— IR. 

163 xii. . J — Tho objection of 

want of jurisdiction is a Hiibstaiitial Sc 
not a formal objectioii Sc cannot be 
waived. — O rr u. (Jaiitll (1840), 1 
Craw. & D. 556.— IR. 

153 xiii. When a suit has 

been tried by a ct. having no juris- 
diotiou over tiiu matter, the parties 
oannot, by their mutual oonsout, 
convert tho proceedings into a judicial 
process ; although, when tho merits 
have been submitted to a ot., it may 
result that, having themselves con- 
stituted it their arbiter, tho parties 
may be boumi by its decision. — ■ 
Ledgard V. Hull (1886), I. L. R. 9 All. 
191 ; L. H. 13 Ind. App. 134.— IND. 

163 xiv. Distinction between 

infer utr superior courts.] — Consent 
or aoquiescenoo does not give juris- 
diotion to a ot. of Ihultod jurisdiotion, 
though tho waiver may be suillcient 
in a ot. of superior jurisdiction.— 
Babaji V. Lakshmibai (1884), 1. L. R. 
9 Bom. 266.— IND. 
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Sect* 10 — Effect of consent or waiver of objection 
to: Sib‘Seot. 1, & B*] 

& Bubmitting to that jurisdiction upon general 
principles, upon all analogies known to us, can 
never recede, or as it is called in the Scottish law, 
resile, from those facts & withdraw that admission 
(Leach, V.-C.). — Donegal v. Donegal (1821), 3 
Phillim. 697 ; 161 E. K. 1426 ; sub nom. Chichester 
V. Donegal, 6 Madd. 375 ; subsequent proceedings 
(1822), 1 Add. 6. 

AnnotaiUm : — Consd. Parkes r. Parkcs (1852), 2 Rob. Eool. 
518. 

168. .] — How can we decide that mere 

consent of parties shall give a jurisdiction which is 
withheld by Act of Parliament. The safe course 
will certainly be to hold that consent cannot have 
any such effect (Lord Denman, C.J.). — R. v* Cum- 
berland JJ. (1835), 1 Har. W. 497 ; 6 Nev. & 
M. K. B. 678 ; 3 Nev. & M. M. C. 461 ; 6 L. J. M. O. 
11. 

159. .] — Retemeyer V. Obermuller, No. 

389, post. 

160. .] — ^A declaration in assumpsit stated 

that, in consideration that deft, was tenant of a 
farm to pltf., he promised to spend on the farm 
all the hay which should arise during the tenancy ; 
breach, t^t a certain quantity of hay arose, but 
deft, spent it elsewhere. The pleas were non 
assumpsity & that the hay was not spent elsewhere. 
The writ of sunmons was indorsed for £8 Ss. id. 
debt ; — Held : this was not triable before the sheriff, 
under Civil Procedure Act, 1833 (c. 42), s. 17, & 
a verdict having been recovered before the sheriff 
for £3 14s. 2d., the ct. would set aside the writ 
of trial & subsequent proceedings, though it was 
suggested that deft, had assented to the trial 
being had before the sheriff, & the ct., for that 
reason, would give no costs. — Lawrence v. 
WiLCOCK (1840), 11 Ad. & El. 941 ; 8 Dowl. 681 ; 
3 Per. Ac Dav. 636 ; 9 L. J. Q. B.’ 284 ; 4 Jur. 
651 ; 113 E. R. 672. 

AnnotatvoTM : — Distd. R. v, Clarke (1844), 6 Q. B. 349. 
Lismore v. Beadle (1842), 11 L. J. Q. B. 153. Hentd. 
R. V. Buckingbamshire JJ. (1849). 18 L J. M. C. 113. 

161. ,] — A total want of jurisdiction cannot 

be cured by the assent of the parties. — Jones v. 
Owen (1848), 6 Dow. & L. 609 ; 2 Saund. & C. 
348 ; 1 Cox, M. & U. 176 ; 18 L. J. Q. B. 8 ; 12 
L. T. O. 8. 153 ; 13 Jur. 261. 

Annotations : — Refd. Farquharson v. Morgan, [1894] 1 Q. B. 
662 ; Aldertoii v. Palliser (No. 1) (1901), 45 Sol. Jo. 722. 
Mentd. R. v. (Jambridgoeliire JJ. (1850), 14 J. P. Jo. 781 ; 
Banks ». Robbeck (1851), 17 L. T. O. 8 . 170; Kerkln 
V. Korkin (1854), 3 E. & B. 399 ; Marsden v. Wardle 
(1854), 3 E. & B. 095 ; Denton v. MarebaU (1803), 1 H. & C. 
654. 


162. .] — No agreement of counsel to ab- 
stain from making the objection can alter the law 
of the land, which says that an inferior ct. can 
o:^y hold plea where the cause of action arises 
within the local limits to which its jurisdiction 
by charter or custom is confined (Lord Campbell, 
O.J.). — Wadsworth v. Spain (Queen), Db Haber 
V. Portugal (Queen) (1851), 17 Q. B. 171 ; 8 
State Tr. N. S. 63 ; 20 L. J. Q. B. 488 ; 16 Jur. 
164 ; 117 E. R. 1246 ; sub nom. R. v. London 
CoRPN., Re Wadsworth v. Spain (Queen), Re 
De Haber v. Portugal (Queen), 18 L. T. O. S. 39. 


Annotations: — Befd. London Oorpn. e. Cox (1867), L. R. 

2 H. L. 239. Mentd. Weetoby v. Day (1853), 2 E. & B. 
605 ; Portsmouth Sc Partridge v. Inclosore Oomie. (1861), 

3 L. T. 779 ; Gladstone v. Musnrns Boy (1862), 1 New Rep, 
178: Kingsford v. G. W. Ry. (1864), 10 Jnr N. S. 804; 
Frith V. Guppy (1866). L. R. 2 C. P. 32 ; LarlriAre v. 
Morgan (1872), 7 Ch. App. 554, n. ; The Charkieh (187^, 
L. R. 4 A. & B. 59 ; Cooke v. GUI (1873), L. R. 8 C. P. 
107; Whinney.e. Sohmldt (1878), L. It. 8 C. P. 118; 
Worthington v. Jeffries (1875), L. R. 10 C. P. 879 * The 
ParJment Beige (1880), 5 P. D. 197 ; MigheU v. Johoie, 
11894] 1 Q. B. 149 ; The Broadmayne, [1916] P. 64. 


168. .] — Where the parties to a plaint in 

the county ct. appeared before the judge, & con- 
sented to a reference, without objecting to the 
want of jurisdiction, but one of them during the 
progress of the reference, objected to the juris- 
diction of the arbitrators, on the ground that title 
to land came in question & the arbitrators pro- 
ceeded with the reference x-^Held : he was, 
nevertheless, entitled to a prohibition. 

The general rule is that parties by acquiescing 
in proceedings cannot give jurisdiction (Parke, B.). 
— ^Knowles v. Holden (1855), 24 L. J. Ex. 223 ; 
26 L. T. O. S. 102 ; 19 J. P. 680. 


quh^on V. Morgan, [1894] I Q. B. 652. 

164. .] — Devise of a copyhold to three 

persons in fee, who were also appointed oxors. of 
the will. The three proved the will. Two of 
them by deed released their interests & estate in 
the copyholds to the third, to the intent that she 
might be admitted alone. The lord of the manor 
claimed a treble fine, & had not admitted. A 
case having been stated without pleadings, in 
which the question was whether the lord was or 
was not entitled to a treble fine on admittance, 
the ct. of Q. B. decided that he was entitled to a 
single fine only, the deed operating as a disclaimer, 
& the fact that all throe had proved the will not 
preventing any of them from disclaiming the devise 
under it. Error having been assigned, the Ot. of 
Exchequer Chamber refused to hear the case, on 
the ground that the Common Law Procedure 
Act, 1852 (c. 76), authorises the statement of cases 
only where sometliing is claimed which might be 
the subject of an action, &, the lord not being 
entitled to sue for a fine before admittance, this 
case was not within the provisions of the Act. 

No consent or waiver can give jurisdiction if 
we have none (Jervis, C.J.). — Wellesley (Lord) 
V. Withers (1855), 4 E. & B. 760 : 119 E. R. 277. 
Annotations : — Mentd. Bonce v. Gilpin (1868), L. R. 3 Exoh. 

76 ; R. V. Garland (1870), L. R. 6 Q. B. 269. 

105 , J — \^ere it is pars judicis to point 

out to the jury that they are going beyond their 
province, the defect of authority cannot bo cured 
by acquiescence. — Caledonian Ry. Co. v. Ogilvy 
(1855), 25 L. T. O. S. 106 ; 2 Macq. 229, H. L. 
Annotations • — Consd. Rc Penny (1857), 7 E. & B. 660. 

Rhodes e. Airedale Drainage Comrs. (1876), 1 C P. D. 

380. Mentd. Manley v. ^t. Hrion's Canal & Uy. (1858), 

27 L J. Ex. 159 ; Chamberlain v. West End of London 

& Crystal Palace Ry. (1863), 2 B. & S. 017 ; Senior v. 

Met. Ry. (1863), 2 H. & C 258 ; Wood v. Stourbridge Ry. 

(1804), 16 C. B. N. S. 222; Beckett v. Mid. Hy. (1867). 
L. R. 3 C. P. 82 ; Hall v. Bristol Corpn. (1867), L. R. 


2 C. P. 322 ; TUcket v. Met Ry. (1867), 


□rpn. ( 
I, L. R. 


2 H. L. 175 ; 


Metropolitan Board of Works v. Met. Ry. (1868), L. R. 
3 C. P. 612 J Hammersmith, eto. Hy. v. Brand (1869), 
L. R. 4 H. L. 171 ; R. v. Metropolitan Board of Works 
(1869), L. R. 4 Q. B. 358 : Cale. Ry. v. Carmlohael (1870), 
L. R. 2 Sc. & Div. 66 : Glasgow City Union Ry. v. Himter 
(1870), L. R. 2 So. & Div. 78 ; MetropoUtan Board of 
Works V. McCarthy (1874), L. R. 7 H. L. 243 ; Benjamin 
V Storr (1874), 30 L. T. 362 ; Bell v. Quebec Corpn. 
(1879), 5 App. Cae. 84 ; Hill v. Metropolitan Asylum 
Managers (1879), 4 Q. B. D. 433 ; Cale. Ky. v. Walker’s 
Trustees (1882), 7 App. Cas. 259 ; Oowper-Essex v. 
Acton L. B. (1889), 14 App. Cas. 163 : Horton v, Oolwyn 
Bay SC Colwyn U. C., [1908] 1 K. B. 327. 

166. .] — IxiNDON Corpn. v. Cox, No. 23, ante. 

167. .] — It is urged that consent has 

waived the objection. I do not understand what 
is meant by waiving the objection. In this case 
the registrar had no jurisdiction to make the order 
to try the action in a county ct. The parties 
cannot by consent confer a jurisdiction which does 
not exist (Bramwbll, L.J.). — ^Foster v. Ushbb- 
WOOD (1877), 3 Ex. D. 1 ; 47 L. J. Q. B. 30 ; 37 
L. T. 389 ; 26 W. R. 91, C, A. 

Anjiotaiians : — Mentd. Neale v, Clarke (1879), 4 Ex. B. 
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286 ; Gray v. Hopper (1888), 21 Q. B. D. 246 ; Hodgson 
V. BeU (1890), 24 Q. B. D. 525 ; Sneade v. Wotherton 
Bary^ Sc Lead Mininff Co. (1904), 90 L. T. 53 ; Charles 
e. Cory (1919), 63 SoTjo. 212, 

168. .] — You cannofc waive an objection 

to jurisdiction for if this ct. has no jurisdiction 
the consent of the parties cannot confer it (per 
Cur.). — ^Busb v, Roper (1879), 41 L. T. 457, 0. A. 
AnnoUUUm : — Mentd. Turner v. Brldgett (1882), 61 L. J. Q. B. i 

377. 

169. .] — The consent of parties cannot I 

give the ct. a jurisdiction which it does not other- 
wise possess (Lord Esher, M.R .). — lie Aylmer, 
Ex p. Bjschoppshbim (1887), 20 Q. B. D. 258; 

67 L. J. Q. B. 168 ; 36 W. R. 231 ; 4 T. L. R. 
174, 0. A. 

170. ,] — Where total absence of jurisdic- 

tion appears on the face of the jiroceedings in an 
inferior ct., the ct. is bound to issue a prohibition, j 
although appct. for the writ has condentod to or 
acquiesced in the exercise of jurisdiction by the 
inferior ct. — Parquharson v. Morgan, [1894] 

1 Q. B. 652 ; 63 L. J. Q. B. 474 ; 70 L. T. 1.52 ; 
58 J. P. 495 ; 42 W. R. 306 ; 10 T. L. R. 240 ; 

9 R. 202, C. A. 

Annotations: — Oonsd. Aldorson v. Palllsor, [1901] 2 K. B. 
833 ; He Cundall & Vavasour (1906), 95 L. T. 483 ; B. w. 
Kensington Inconio Tax Coinrs., Kx p. do i^olignao, [1917] 

1 K. B. 486 ; Hiiniwon v. (Yowlo, [19211 3 K. B. 243 ; 
HmyMic v. Wiles, [19211 2 K. B. 66. Reid. Lee v. Cohen 
(1894), 71 L. T. 824 ; K. v. Tristram, [1902] 1 K. B. 816 ; 
Clarko t>. Knowles, [1918] 1 K. B. 128. 

171. When essential conditions not ful- 

filled.] — No consent of tlie parties can give juris- 
diction when the conditions are not complied with 
(Esher, M.R.). — R. v, Essex JJ., 118951 1 Q. B. 
38 ; 64 L. J. M. 0. 39 ; 71 L. T. 832 ; 59 J. P. 

68 ; 43 W. R. 183 ; 11 T. 1.. R. 43 ; 39 Sol. .lo. 
57 ; 14 R. 90, C. A. ; affd, snh vom» West 11am 
Union r. Essex J.l. & Ixindon County Council, 
[1896] A. C. 443, 11. L. 

172. .] — An agreement by a person 

domiciled or ordinarily resident in Scotland that a 
writ for breach of contract arising within the 
jurisdiction may be served on him in Scotland 
does not authorise the ct. to direct service of such 
a writ in Scotland, as to do so would be in direct 
contravention of R. S. C. Ord. 11, r. 1 (c). 

The ct. is forbidden to exercise the jurisdiction 
which it is now asked to exercise, & cannot regard 
the contract of the parties as to the extent of 
its jurisdiction (Lord Esher, M.R.).— British 
Wagon Co., Ltd. v. Gray, [1896] 1 Q. B. 35 ; 
66 L. J. Q. B. 75 ; 73 L. T. 498 ; 44 W. R. 113 ; 
12 T. L. R. 64 ; 40 Sol. Jo. 83, C. A. 

Annotation : — Difltd. Montgomery v. Liehenthal, [1898] 

1 Q. B. 487. 

173 . ,] — An affidavit in support of an appli- 

cation for leave to issue a judgment summons out 
of the district of the county ct. in which judgment 
had been obtained was defective as not being in 
accordance with C. 0. R,, 1889, Form 62, A. 
Leave was granted & an order for commitment 
made. On an application for a writ of pi'ohibition : 
— Held : the want of jurisdiction appeared on the 
face of the proceedings, & could not be waived. — 
Alderson v. Palliser, [1901] 2 K. B. 833 ; 70 
L. J. K. B. 935 , 86 L. T. 210 ; 49 W. R. 706 ; 17 
T. L. K. 742 : 45 Sol. Jo. 722, O. A. 

AnwMions : — Befd. Channel Coaling Co. v. Boss & Marshall 
(1906), 76 L. J. K. B. 145. Mentd. Smythe v. Wiles, [1921 ] 

2 K. B. 66. 

174. .] — Clarke Brothers v. Knowles, 

No. 228, post. 

See, now, R. S. C., Ord. 11, r. 2 a. 

See, generally. Practice & Procedure. 

B, Wliere no Objection taken at the Hearing. 

175. Effect of acquiescence — Want of Jurisdiction 
not appearing on face of record.] — After sentence 


below, prohibition cannot go unless want of 
jurisdiction appears on the face of the proceedings. 

Where the want of jurisdiction does not appear 
upon the face of the proceedings, if deft, below will 
lie by & suffer that ct. to go on under an apparent 
jurisdiction, ... it would bo unreasonable that 
this pariv who, when deft, below, has Jain by & 
concealed from the ct. Ix^low a collateral matter, 
should come hither after sentence against liim there 
& suggest that collateral matter as a cause of pro- 
hibition obtain a prohibition upon it, after all this 
acquiescence in the jmisdiction of the ct. below 
(Lord Mansfield, U.J.). -Buggiist v. Bennett 
(1767), 4 Burr. 2035 ; 98 PI. IL 00. 

Annotations: — Consd. Roberts r. Huniby (1837), 3 M. & W. 
120 ; Loudon Corpn. v, Vox (1867), L. B. 2 H. Ij. 239 ; 
Farquharson v. Morgan, [1894] 1 Q. B. 552. Refd. (Wrm 
V. Burton (1775), 1 Cowp. 330 ; Batty r. Thompson (1848), 
12 J. 1*. Jo. 293 ; Ht' ijonaghaii, Rcibmsoii v. Lenaghau 
(1848), 2 Exch. 333 ; Jacknun t?. Beaumont (1855), 11 
Exch. 300 ; Alderson v. Palliser (1901), 70 L. J. K. B. 935. 

176. ^ ,] — Wiiere an action was brought 

in an inferior ct. Ac deft, appeared at the trial Ac 
made no objection to the jurisdiction of the ct. 
wliile the case was proceeding, but suffered the 
ct. to act without protest or objection, as if it 
had jurisdiction, down to actual payment of 
damages Ac costs : —Held : it was too late to apply 
for a prohibition, ev(*n though Uie party had no 
opportunity of applying earlier to the superior ct., 
unless th(‘ want of jurisdiction appeared upon the 
face of the proceedings. —Yates v. Raijm.er (1849), 
6 Dow. iVc L. 283 ; (^ox, M. Ac li. 314 ; Rob. L. & W. 
87 ; 14 L. T. O. S. 109 ; 13 J. P. Jo. 380. 

Annotations : — Refd. Kno>>leB v. Holden (1865), 24 L. J. Ex. 

223 ; Farquliaibon v. Moiyan, [1894] 1 Q. B. 552. 

177. .] — A pi oliibition was refused because 

the pariy ap)>lying had submit! (‘d to the jurisdic- 
tion of th<* spuitual ct. — Smith v, Poyndreill’s 
Executors (1627), Pro. Car. 97 ; 79 E. R. 686. 

I Annotation Woodward v. Makepeace (1688), 1 

Salk. 164. 

178. .] — Wh(‘ro an app(*al against an order 

of removal has b(‘en tiled with the acquiescence 
of applls. & resps., Ac the order quashed, a certiorari 
to remove the proceedings for the purpose of 
quashing the order of sessions will not be granted, 
although resps. received no notice of trial, as 
required by a rule of ct. of the sessions, & were 
consequently wholly unprepared for the trial. — 
R. V. East Riding op Yorkshire JJ. (1834), 3 
Nev. & M. K. B. 93 ; 2 Nev. Ac M. M. C. 80. 

179. .] — A party, whose land had been 

taken under a local Act, applied for a certiorari to 
bring up the inquisition held before a compensation 
jury, on the ground that the inquisition did not 
state such a notice to treat for compensation as 
was requisite under the Act to give jurisdiction : — 
Held : a certiorari would bo refused, it appearing, 
on affidavit that appct. had consented to waive 
the notice, Ac requested that the jury might bo 
summoned for a day too near to admit of proper 
notice under the Act. — R. v. South J1oli.and 
Drainage Committee Men (1838), 8 Ad. Ac El. 
429 ; 1 Per. Ac Dav. 79 ; 1 Will. Woll. Ac H. 647 ; 
8 L. J. Q. B. 64 ; 3 J. P. 589 ; 112 E. R. 901. 

Annotations : — Refd. B. v, Manchester & Leeds Ry. (1838), 
i Per. & Dav. 164 ; R. v. Swansea Harbour Trustees 
(1839), 8 Ad. & El. 439 ; Taylor v. Clemson (1844), 11 
Cl. & Fin, 610 ; K. v. Surrey JJ. (1870), L. R. 5 Q. B. 466 ; 
R. V, Steward (1880), 6 Q. B. D. 179 ; R. v. Williams, 
Ex p. Phillips, [1914] 1 K. B. 608. Mentd. H. v, Stainforth 
(1847), 11 Q. B. 66 ; R. v. Salop JJ. (1859), 29 L. J. M. O. 
39. 

180. .] — The county cts. under Coimty Cts. 

Act, 1846 (c. 95), s. 58, had power to try an action 
of debt on a judgment recovered in Q. B. Where, 
in such an action, the existence of the record, 
which was disputed, had been proved by an 
examined copy : — Held : a finding for pltf. could 



120 


Courts. 


Sect. 10. — Effect of comeni or wawer of objection 
to : Sub-sect 1, ; sub-sects, 2 €& 8, ^.] I 

not be impeached if deft, at the trial took no 
objection &, after the evidence had been admitted, 
proved a set-off.— Winsob v. Dunford (1848), 12 

Q. B. 603 ; Cox, M. & H. 132 ; 18 L. J. Q. B. 14 ; | 

11 L. T. O. S. 472 ; 12 Jur. 629 ; 12 J. P. Jo. 
403 ; 116 E. R. 996. I 

181. .] — If a person summoned before 

justices for non-payment of a clmrch-rate submits | 
certain objections to the validity of the rale to | 
the justices for decision, As they overrule the 
objections & order payment, the ct. will not grant ' 
a certiorari to bring up the order for the purpose 
of having it quashed. 

A party cannot be allowed to lead the justices 
to think that they may go on to decide, & then 
come to the ct. to quash their order (Wightman, d.). 
~R. V. Knox (1863), 32 L. J. M. 0. 2.57 ; 8 L. T. 
380 ; 27 J. P. 327 ; 11 W. R. 703. 

182. .] — The rules of the W. friendly society 

did not provide that disputes should be referred 
to justices, but on a dispute the member proceeded 
before justices, A: the secretary of the society did 
not call the justice’s attention to his want of 
jurisdiction under 21 A: 22 Viet. c. 101, s. 5, A: an 
order was made on the society to pay money : — 
Held : the society was not entitled to a certiorari 
to quash the order, having by their conduct 
acquiesced in the jurisdiction. — R. r. AVest 
London Philanthropic Burial Society (1869), 

33 J. P. 614. 

Ig 3 . J — \ of proliibiiion to an inferior . 

ct., that has exceeded its jurisdiction, though of 
right is not of course, A: wher^ the objection to the 
jurisdiction is not apparent A: depends upon some 
fact in the knowledge of appet., Ac he does not 
take the objection till alter judgment, without 
substantial excuse for the delay, the ct. will 
decline to interpose. — Broad v, Perkins (1888), 

21 Q. B. D. 533 ; 57 L. J. Q. B. 638 ; 60 T.. T. 8 ; 
.53 J. P. 39 ; 37 W. R. 44 ; 4 T. L. R. 775, O. A. 
Annotalions : — Reid. Farquharhon r. Morgan, [1894] 1 Q. B. 

0^1. Mentd. U. v. Spoyor, K. v. CuhscI, [1916] 1 K. B. 59.5. 

184 . ,j — An information was preferred 

against D., who, thinking that the summons was 
under Town Police Clauses Act, 1847 (c. 89), 
s. 28, under which the maximum line was 40.s. 
pleaded guilty, but on tlie solr. who was prosecut- 
ing stating the facts Ac pointing out that the sum- 
mons was under the Vagrancy Act, 1824 (e. 83), 
deft, withdrew ids plea of guilty, At the case pro- 
ceeded A: he was convicted, no adjournment of 
the case or amendment of the summons having 
been asked for. The justices imposed a fine of 
£20 which they had power to do if the information 
were under Ihe Vagrancy Acts. Upon a writ of 
certiorari to bring up At quash the conviction - 
Held : having regard to the fact that deft, was 
told in ct. that the charge was under the Vagrancy 
Act, Ac did not ask for an adjournment or for an 
amendment, th<» information was a sufficient 
information under tlie Vagrancy Act, Ac the ct. 
ought not to irit(Tfere with the conviction. — 

R. V, Tabrum, Ex p. Dash (1907), 97 L. T. 561 ; 
71 J. P. 325 ; 21 (^ox, C. C. 529, D. 0. 


Sub-sect. 2. — Whehe .Iuuisdktion contingent 


OR CONDITIONAL. 


185. Contingent Jurisdiction — General rule.]— - 

Where an inferior ct. has no jurisdiction from the 
beginning, a party by taking & step in a cause 
before it, does not waive Ids riplit to object to 
the want of jurisdiction. But jurisdiction is some- 
times contingent ; in such case, if deft, does not/, 
by objecting at the proper time exercise his right 
of destroying the jurisdiction, he cannot do so 
afterwards (Ehle, .T.). — Jones v, James (1856), 
1 L. M. Ac P. 65 ; (lox, M. Ac U. 290 ; Rob. L. Ac W. 
197 ; 19 L. J. Q. B. 257 ; 14 .T. P. Jo. 271. 
Annotations : — Consd. Knowles v. Holden (1855), 24 L. .1. Ev. 
22.3 ; Moore v. Gamgee (1890), 25 Q. B. D. 24^ 
Wadsworth v, Spain (Quoon), Do Haber w. Portuiaral 
(Qiioen) (1851), 17 Q. B. 171; Mouflet v. Washburn 
(1880). 64 L. T. 16. Farquharson v. Mororan. 11894] 
1 Q. B. 552 ; Alderson r, Pallifeer, [1901] 2 K. B. 833. 


186. Effect of appearance — Without protest.] — 
Taylor v, C’lemson, No. 89, ante. 

Waiver by foreign Sovereigns.] See Action, 
Vol. I., p. 49, Nos. 391-396. 

Waiver by ambassadors, etc.] — See Constitu- 
tional Law, Vol. XI., p. 542, Nos. 462-465. 

Submission to Jurisdiction — Foreign Judgment.] — 
See Conflict of I^aws, Vol. XI., p. 418, Nos. 
1008 et seq. 

Jurisdiction of county courts.] — See County 
Courts, Vol. XIII., pp. 456 et seq. 

See, generally, Practice Ac Procjedure. 


Sub-sect. 3. — What amounts to WAiVEit. 

A. Effect oj Appearance, 

187. Unconditional appearance.] — Anon., No. 
99, ante, 

Igg, Waiver.] — By appearance aU defaults 

before are salved, though it be in an inferior ct. 

{per CuR.). — Wheeler v, (1678), 1 Ereem. 

K. B. 468 ; 89 E. R. 3.50. 

189. .J — Wlieie a writ of latitat was 

served on Jan. 25, but not tested until Jan. 30, 
on which day it was returnable : — Ucld : writ 
was bad but, as deft.’s solr. had written to pltf.’s 
solr. on Jan. 28 undertaking to appear, Ac receive 
a declaration Ac give security for costs, the objection 
to the writ had been waived. — ^Anon. (1819), 
1 Chit. 129. 

Annotation : - Apld. Holt r. Ede (1843), 1 Dow. & L. 68. 

190. .] — Deft, in actual custody of 

the sheriff of a county upon process of an inferior 
ct, having removed liimself into this ct. by habeas 
corpus cum causd directed Ac delivered to the sheriff 
only, Ac having been thereupon committed to the 
custody of the marslial, moved to be discharged 
on affidavit entitled as of the cause in this ct. 
Deft, was arrested in (x., in an action of debt in- 
stituted in the ct. of the Chancellor of the Univer- 
sity of Oxford, Ac on a warrant, issuing from tliat 
ct/. Ac reciting that tlie pltf. had sworn that the 
deft, was a member of the university, was suspected 
of flight, &, as deponent believed, would not 
appear, but would withdi*aw himself out of the 
precincts of the university. Notliing further 
appeai'ed as to the deft.’s residence, either by the 
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188 i. U ncoitdiiional appearance — 
Waiver .] — DuDUtY v, Jones (1876), 
1 K. & C. 306.— CAN. 


188 ii. .]~Re Hawkins v, 

Batzold (1901), 2 O. L. R. 704; 21 
C, h, T. 579 ; 22 C. L. T. 14.— €AN. 


188 iii. ,] — A ot. has no 

riEbt to enforce a personal money claim 
agaiust a person who is neither domi- 
ciled nor resident w ithin Its Jurlodiclion, 


unless he has appeared to the procoHs. — 
Russia (Empekoh) v. PitosKouiiiAKOFF 
(1908), 7 W. L. R. 766 ; 8 W. L. Li. 10, I 
461 ; 18 Man. L. R. 56.- CAN. | 

188 iv. .] — ^Mkar V, Bisiioi* 

& Andrews (1887), 6 N, Z. L. R. 299. — i 
N.Z. 

I. Whether waiver by appearance 
applies to garnishee proceeding.] — The 
primary debtor resided within the 
Jurisdiction, but the eramisheo resided 
in B. C. At the hearing the gamlshoo 


appeared by Ills agent, &: raised no 
objection to the jurisdiction. The 
debtor disputed the Jurisdiction, & the 
judge refused to proceed : — Held : the 
principle upon which deft, in an action 
who 1 h not subject to the jurisdiction 
confers it by appearing, has no applies 
tlon to a gar^heo proceeding . — Re 
Wilson v. Postlb (1901), 2 O. L. R. 
203 ; 21 O. L. T. 382.— CAN. 

t. .] — Nelson v. Leu2 

(1905), 9 O. L. R. 60.— CAN. 
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warrant, or other proceedings in the Chancellor’s 
Ct. or by the affidavits & sheriff’s rotum to the 
habeas corpus in this ct. After the arrest, deti. 
had appeared in the Chancellor’s Ot., waived the 
objection to the jurisdiction, & entered into the 
merits ; upon which a decree was given that he 
the debt, & I'einain in custody till he 
paid it, which was sworn to be conformable (as 
the deponent believed) to the practice of the ct. 
After this the habeas corpus issued : — Reid : (1) the 
affidavit was rightly entitled, though no step in 
the cause had been taken in this ct. ; (2) deft, was 
entitled to his discharge for want of proof of 
residence independently of the question whether 
or not the process of the Chancellor’s Ct. could 
be executed at the place in question; (3) the 
habeas corpus was not too late, & deft, might still 
insist before this ct. on the want of jurisdiction. — 
PpjuiiN V. West (1835), 3 Ad. & El. 405 ; 1 Har. 
& W. 401 ; 6 Nev. & M. K. B. 291 ; 4 L. J. K. B. 
232; lllB. B. 467. 

191 . - 
89, ante 

192 . 


-•] — Taylor v. Clemson, No. 
-*.] — Bevch V. flEEfi (1851), 18 


L. T. O. S. 75. 

193 , — .j — - After service of writ of 

summons on a British subject T'C>.ident abroad, 
phf. obtained an order under the C. L. P. Act, 
18.52 (c. 76), s. 18, to prove the auQount of his 
debt & damages before the mast er ; but this 
order was obtained irregularly, on an affidavit 
of service of the writ only, & without an affidavit 
as to the existence of a good cause of action : — 
Held : the irregulaiity was waived by deft.’s 
attending before the master, & entering upon the 
inquiry before him. — Harrison v. Williams 
(1854), 24 L. T. O. S. 143. 

194 . J — A British subject, residing in 
Trance, was there served with a writ of summons 
in the form prescribed by O. L. P. Act, 1852 (c. 76), 
s. 1 8. Deft, ajipeared to the writ, A, after declara- 
t ion, found that the cause of action did not arise 
witJun the jurisdiction of the ct. was not in 
respect of the breach of a contract made witliin 
the jurisdiction, whereupon he applied to set aside 
the writ & proceedings under it : — Held : there 
was no irregularity in the writ itself, k. deft., by 
apjH'aring, had given the ct, jurisdiction. — P oubks 
r. Smith (1855), 10 Exch. 717; 24 E. .1. Ev. 

2^3 ; IJur. N. 8. 383 ; 3 W. R. 
214 ; 3 0. L. R. 505 ; 156 E. R. 028. 

JnjwtoWon« Distd. Bayno v. Slack (1857), 3 C. B. N. S. 
ioA A***“*^ Stanlforth v, Riclimond (1H65), 13 W. R. 

OiUton v. lladcliffo (1874). I.. R. 9 O. P. 189. 
jnentd. jaokflon v Spittall (1870), Ji. R. 6 C. P. 642. 

•] — If deft., served with a 

writ of summons abroad, appears, he will not be 
allowed to set aside the writ upon the ground tliat 
9^ action declared on did not arise 
^he jurisdiction of the ct., & it makes no 
dilference that the writ was not specially indoi'sed. 
^TANIPOHTH V. RICHMOND (1805), 13 W. R. 


Refd. Oultoa v. Radclilto (1874), L. B. 9 U. P. 

R., a merchant in London, 
eiiected a policy of insurance upon his own life 
^ h an insurance society, caiTying on business in 
Edinburgh & London. Being indebted to V., 
who was in business in London, R., in 1851, 
assigned the policy to liim as a security. R. had 
formerly carried on business in Scotland, k his 
estate was, in 1854, sequestrated, according to the 
law of Scotland, & C. was appointed trustee of the 
seqiuestrated estate. In Aug. 1857 B. died, & 0. 
raised an action of count & reckoning in Scotland 
against V. for cm account of B.’s estate vested in 


him ; & in Sept, of that year ho laid an arrestment 
T secured by the poUcy, until security 

shomd be^^ven to answer the claim. V. appeared 
in that smt, k put in his answer thereto, but beftire 
putting in answer, he filed a bill against Ihe 
trustees of the society k C., praying payment of 
the money assured. No decrt*e or sentence was 
proimunced in the Scottish suit. C. appeared to 
tile Dill, k by an order made on a motion, on wlu(4i 
L. appeared, the money Wiis ordered to be paid 
into ct., wnthoiit prejudice to the Scottish arrest - 
answer, contending that the 
Lt. of Session was competcsit to try the question 
between the parties, k had attaclied the fund 
before the bill was filed. A decree was then mad(' 
directing an account. (’. appeared before the clii(4 
clerk, but afterwards withdiw. \\’s vouckei-s 
had been lodged in the Ct. of Session, k an inter- 
dict to prevent these being taken out of Scotland 
was obtained by C). By an order in 1859 the 
moneys in ct. were ordered to be i)aid to V. The* 
tnistees of the insurance society k V. appealed 
against these several orders : — Held : the appeal 
would be dismissed as by tlie appearance of (’. 
he must be considered to havi* acquiesced in th(‘ 
inquiry before the cliief cl(*rk k as the Lt. of Cli. 
had full juTLsdiction in tlio case. — V enning r. 
Loyd (1859), 1 l)e (h E. k J. 193 ; 29 L. J. Oh. 

; 1 L. T. 277 ; 6 Jur. N. 8. 81 ; 8 W. K. 117 ; 
45 E. R. 332, L. O. & L. JJ. 

JnmyfrTfi^ji : ^Itetd. Steele r. Stuart (1863), 3 Now Rep. 

291. Mentd. Martin v, Powningr (1869). 4 Ch. App. 356. 

197 , — __ — J — ^ against four 

trust ee.s in India of a fund in India, k one formal 
deft, in England, to recover moO(*y payable in 
England. The trust/oes were served out of the 
jurisdiction, appeared, answered k entered into 
evidence: — Held: as detts. had not demurred 
or pleaded oj* moved to discliargo the order lor 
service, the cl. might determine the questions 
between the pariies. — E dwards r. Waudkn 
( 1874), 9 Ch. App. 195; 43 L. .1. Ch. Oil; ,30 
L. T. 510; 22 W. R. 669, L. JJ. ; on appeal ^ 
(1876), 1 App. Cas. 281, 11. L. 

Awwialiona : — Mentd. Hughes v. Coles (1881), 27 Cli. D 

23^ Klaftenberger v. Grooinbridgo, [19171 


198 . .j — Where a writ was issued out 

of the Ct. of Common Pleas at Lancaster in an 
action in wliich deft, resided out of the jurisdic- 
tion : — Held: deft,, by a voluntaiy appearance 
being entered, had estopped liimself from trying 
to set aside the writ. — O ulton v, Radclhte 
( 1871), L. it. 9 C. P. 189 ; 43 L. .T. 0. P. 87 ; 30 
L. T. 22 ; 22 W. R. 372. 

Annotation : — Reid. H. r. ThonipHon (1881), 12 Q. B. D. 261. 

199 . .J — A domiciled Scotsman by 

Ids will appointed six exors., three of whom were 
resident in England, k three in Scotland. The bulk 
of testator’s property was in Scotland, but he was 
possessed of about £25,000 in England. The will 
was proved in both countries by all the exors. 
A beneficiary under tlie will commenced an action 
in England against all the exors., who appeared 
without protest, to administer the entire estate. 
All the assets had, in the meantime, been trans- 
ferred to Scotland. At the trial the dofts. objected 
that the ct. had no jurisdiction to make an ad- 
ministration order, and ihe judge, in the exercise 
of ids discretion, refused to make the order. On 
appeal : — Held : defts. had, by appearing without 
protest, snbndttod to the jurisdiction, there was 
no discretion to exercise, k pltf. was entitled as 
of right to an admiidstration order. — Re Orr 
Ewing, Orh Ewing v. Orr Ewing (1882), 22 
Oh. D. 456 ; 52 L. J. Ch. 629 ; 18 L. T. 565 ; 31 
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COUBTS. 


Sect 10 . — Effect of consent or waiver of objection 
to St^-s ect 3, A. & B.J 

W. R, 464, C. A. ; on appeal^ sub nom. Ewing v. 
Orr Ewing (1883), 9 App. Cas. 34, H. L. 

Annotations : — Refd. Re Lane* Lano v. Robin (1886)» 55 

L. T. 140. Mentd. Re Ha\\thorno, Graham v. Marf»f»ey 

a883), 23 Ch. P. 743 ; Re Mathcson (1884), 61 L. T. Ill ; 

Re Artola Htrmanos R-e p. Andr^ Ch&io (18U0), 24 Q. B. D. 

640 ; British (South Africa Co. v. Companhia de Mocam- 

bique, [1893] A. C. 602 ; A.-G. r. Johnson, [1907] 2 K. B. 

885 ; Re Bonnefoi, Surrey v, Peirin, [1912] P. 233. 

200. R. S. C., Ord. 70, r. 2.] — 

Appeaiance to a writ is a “ fresh st^p ** taken 
within the meaning of Ord. 70, r. 2, & a writ which 
is irre^lar to tlie knowledge of deft, cannot be 
set aside on his application after appearance. — j 
Mubckern V, Doerks (1884), 63 L. J. Q. B. 526 ; j 
sub nom, Mulkern v, Doerks, 61 Jj, T. 429 ; 28 
Sol. Jo. 688, D. C. ! 

Annotations: — NJ*. Hunt r. Worsfold. [1896] 2 Ch. 224. 

Mentd. Re Dorbon, Derbon v. Collia (1888), 68 L. T. 619. 

201. .] — WTiere an action has been 

remitted under Coimty Cts. Act, 1856 (c. 108), 
s. 26, by consent of deft., to the county ct. for trial 
& deft, has appeared in the county ct., a writ of 
prohibition will not be granted even though there 
be a counterclaim for unliquidated damages. — 
Mouplet r. Washburn (1886), 54 Jj, T. 10 ; 2 
T. L. R. 29.5. D, C, 

Annotations : — Refd. Karquharson v. Morgrau, [1894] 1 Q. B. 

552 ; AJderson v. Palliser, [1901J 2 K. B. 833. 

202. .] — Where deft, appeared, & the 

case was heard & partly determined & adjourned 
to a future day, & at the second hearing deft, for 
the tii*st lime objected to the jurisdiction of the 
ct. ; — Held : the objection to the jurisdiction was 
one which could be waived, & deft, bad waived 
it. — Moore v, Oamgee (1890), 25 Q. B. 1). 244 ; 
59 L. J. Q. B. 605 : 38 W. R. 069, D. C. 

Annotations Refd. Aldorson v. Palliser, [1901] 2 K. B. 

833 ; Suckan r. W^einer (1901), 17 T. L. R. 494 ; Smythe v. 

Wiles, [1921] 2 K. B. 66. 

203. By bailiff to Justify conduct in not 

making a levy — No waiver.] — Where the bailiff of 
S. appeared before the county ct. judge of N. to 
justify his conduct in not ma^ng a levy, but was 
nevertheless ordered by the judge of N. to pay 
compensation : — Held : this was not such an 
acquiescence in the jurisdiction of the ct. of N. as 
would estop the bailiff from obtaining a prohibition 
against the order of the judge of N. — R. v, Shrop- 
shire County C’ourt Judge (1887), 20 Q. B. D. 
242 ; sub nom, R. v, Rogers, 67 L. J. Q. B. 143 ; 
68 L. T. 80 ; sub nom, R. v, Newport [Salop) 
County Court Judge, Ashley v, Norris, 36 
W. R. 476 ; sub nom, Ashley v, Norris, 4 T. L. R. 
144, D. C. 

Annotation : — Consd. Watson v. White, [1896] 2 Q. B. 9. 

204. When leave not obtained for Joinder 

of actions — No waiver.] — Pltf. claimed a declara- 
tion that an alleged mtge. of land to deft, created 
no charge on the land comprised in it, & he claimed 
possession of the land, & alternatively an account 
of what was due on the mtge. & redemption. 
Pltf, was a judgment creditor of the mtgor. & 
had obtained an order appointing him receiver 
of the rents of the land, & the order had been 
registered. On a summons by deft, to stay all 
proceedings in the action, on the ground that no 
leave of the ct. had been obtained to join another 
cause of action with the action for the recovery 
of the land : — Held : (1 ) though deft, had entered 
an appeai^ance to the writ, it was not too late for 
him to take the objection ; (2 ) pltf. was entitled 
without leave to ask for possesrion of the land in 
either alternative, immediate possession if the 
mtge. was invalid, & possession on payment of what 
should be found due if the mtge. was valid. — H unt 


V. WORSPOLD, [1896] 2 Oh. 224 ; 66 L. J. Oh. 648 ; 
74 L. T. 466 ; 44 W. R. 461 ; 40 Sol. Jo. 468. 

206. No waiver by co-defendant.] — 

Russell (John) & Co., Ltd. v, Cayzbr, Irvine 
Sn Co., Ltd., No. 25, ante. 

206. Appearance under protest — ^No waiver.] — 
4 parishioner appeared imder protest to a citation. 
The judge of the Ecclesiastical Ct. overruled the 
protest, & ordered the party to appear absolutely. 
He thereupon declared in prombition, setting 
forth the citation & the other proceedings. On 
demurrer to the declaration : — Held : the declara- 
tion was good, the citation being insufficient to 
give jurisdiction. — Francis v. Steward (1844), 
6 Q. B. 984 ; 1 Dav. & Mer. 748 ; 3 L. T. O. S. 
125 ; 9 J. P. 64 ; 8 Jur. 1066 ; 114 E. R. 1519. 
Annotation: — Mentd. London Corpn. t>. Cox (1867), L. R. 

2 H. L. 239. 

207. .] — Defts. appear, what else 

ought they to have done. Tliey could not enter 
a conditional appearance as there is no power 
under the rule to enter a conditional appearance. 
All that they can do is to appear under pi*otest. 
They are ignorant how the case will be put against 
them. There has been no waiver of the objection, 
& they have not attorned to the jurisdiction. The 
writ must be set aside (Mathew, J.). — ^Maybr v, 
Clakette (1890), 7 T. L. R. 40, 1). C. 

Annotation : — Consd. Firth v. De Las Kivas, [1893] 1 Q. B. 

768. 

208. .J — A foreigner resident out of 

the jurisdiction, who had been served out of the 
jurisdiction with a notice of a writ of summons, 
appeared under protest. In the margin of the 
appearance was a memorandum that it was entered 
under protest in order t^ preserve deft.'s right to 
object to the jurisdiction : — Held : deft, could 
properly enter an appearance under protest with- 
out losing his right to object to the jurisdiction. — 
Firth & Sons v, De Las Rivas, [1893] 1 Q. B. 
768 ; 62 L. J. Q. B. 403 ; 41 W. R. 493 ; 37 Sol. 
Jo. 456, D. C. ; subsegueni proceedings^ sub nom. 
Firth & Sons v, De liA Rivas & Paijo:r (No. 2), 
69 L. T. 666, 0. A. 

209. .] — Deft, who objects to the 

jurisdiction has absolute right to api)ear under 
protest. Tlie practice of the master in deaUng 
with an appearance imder protest of allowing 
deft, a reasonable time for applying to set aside 
the writ & then sealing the appearance with an 
entry that the appearance is to stand as uncon- 
ditional unless deft, makes the application within 
the prescribed time has no statutory authority, 
& cannot limit the power of the ct. to enlarge the 
time for objecting to the jurisdiction. The meaning 
of the practice, which is necessary to prevent the 
hands of the ct. from being tied up indefinitely 
by a formal protest, is merely that the omission 
of deft, to apply to set aside the writ within the 
prescribed time raises a presumption against him 
of waiver of the objection to the jurisdiction & 
entitles the officials of the ct. in the ordinary 
course to treat the appearance as absolute. — 
Keymer V, Reddy, [1912] 1 K. B. 215 ; 81 

L. J. K. B. 260 ; 105 L. T. 841, C. A. 

210. When party ignorant of defect in Juris- 
diction — No waiver.] — Neither in bkpey. nor in 
any other proceeding can it be right, nor is it con- 
sistent with the rules of practice of this ct., to 
consider a party bound by acquiescence when not 
cognisant of his rights (per Cub.). — Re Chambers, 
Exp, Chambers (1835), 1 Doac. 197 ; 2 Mont. Sc A. 
440. 

Annotaliona Re Durrant, Ex p, ThlrklU (1830), 6 

It, J. Boy. 40 ; Re Bakewell, Ex p, Butlor (1842), 2 Mont. 
D. & Do G. 731 : He Rolls, Ex p, Williams (1867), 29 
L. T. O. S. 25. Mentd. Re NeweU, Ex p, Newell (1838), 3 
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Part IV. — Jurisdiction. 


Deao. 333 ; Ut Presoott, Bx p, Prescott (1840), 4 Jur. 

862 ; Re Sooworoft, Ex p. Bees (1846), 6 L. T. O. S. 104. 

211. .] — Where an action has been com- 

menced in the Mayor’s Ct., deft, does not, by 
entering appearance, not imder protest, & taking 
other steps, waive his right to object to the juris- 
diction so soon as he ascertains exactly t^hat the 
nature of pltf.’s claim against him is. — Lee v. 
Cohen (1894), 71 L. T. 824 ; 39 Sol. Jo. 27, C. A. 
Annoftation : — Conid. Clarke v. Knowles, [1918] 1 K. B. 128. 

212. .] — Nathanv. Bottomlby (1903), 

19 T. L. R. 421, D. 0. 

213. Appearance by solicitor without instruc- 
tions — No waiver.] — Deft., in his correspondence, 
protested against the jurisdiction of the English 
cts. but the solr. then acting for him in England 
entered an appearance for him, apparently under 
a mistake & without instructions to do so. A 
summons was then taken out on behalf of deft, 
to set aside the appearance entered for him & 
also to set aside the order giving leave to issue the 
writ & serve the notice of its issue out of tlie 
jurisdiction : — Held : the appearance could not be 
set aside, on the ground that deft.’s letters after 
service upon him of the notice amounted to a 
waiver of his objection & to an admission of 
the competency of the English cts. — Orozieb, 
Stephens Co. v. Auerbach, [1908] 2 K. B. 
161 ; 77 L. J. K. B. 873 ; 99 L. T. 225 ; 24 T. L. R. 
409 ; 62 Sol. .7o. 335, C. A. 

Annotation: — Mentd. Blddoll v. Clemons Horst Co., [1911] 

1 K. B. 934. 

Submission to foreign jurisdiction.] — See Con- 
flict OP Laws, VoL XI., pp. 448-451, Nos. 1060- 
1080. 

Submission to admiralty jurisdiction.] — See Ad- 
miralty, Vol. I., pp. 166, 167, Nos. 764-776. 

In county court.] — See County Courts, Vol. 
XIII., pp. 650, 651. 

See, generally, Practice & Procedure. 

R. Other Cases, 

214. Admission.] — The Master of the Rolls 
assumed a jurisdiction on defts.’ admission : — 
Held : pltf . was entitled to equitable relief by the 
direction of an account, & a decree retaining the 
bill for a year, to enable pltf. to try his title at 
law would be reversed. — Leeds (Duke) v. New 
Radnor Corpn. (1789), 2 Bid. C. C. 518 ; 29 
E, R. 284, L. C. 

Annotations : — Mentd. C^it v. Jackson (1824), M*Cle. 495 ; 

Basingstoke Corpn. v. Bolton (1852), 1 Drew. 270. 

216. Pleading by prisoner.] — A prisoner who 
is supersedeable, for want of Bling a bill against 
him in time, w’aives the irregularity by afterwards 
pleading. — Pearson v, Rawlings (1800), 1 East, 
77 ; 102 E. R. 31. 

216. Making defence.] — On application at petty 
sessions by guardians of a union, for an order of 
maintenance under 2 & 3 Viet. c. 85, s. 1, the party 
charged attending, but not being ready to proceed, 
the case was postponed by consent, deft, agreeing 
to admit that notice of application has been 
served. The admission was made, & the guardians 
proved by a witness that the notice was signed by 
the proper parties. At the adjourned potty session 
deft., being still unprepared demanded, under | 


sect. 3, that the case should be heard at quarter 
se^ions, & offered recognisances. The jiLstices 
refused to take them, alleging that the case had 
already been entered upon at the last petty 
s^sions. The hearing proceeded, & deft., by 
his attorney, crass-examined the witnesses, 
addressed the justices in his defence. An order 
of maintenance was granted. On motion for a 
^tiorari : — Held : assuming the justices to have 
been wrong in refusing to take the recognisances, 
the party charged had waived the objection by 
making his defence, & the writ would be refused. — 
R. V. ClARKE (1844), 6 Q. B. 349 ; Dav. Mer. 
286 ; 1 New Sess. Gas. 310 ; 18 L. J. M. C. 157 ; 
8 J. P. 654 ; 8 Jur. 738 ; 115 E. R. 131. 

217. .] — Barker v, Walley (1849), 12 

J. P. Jo. 487. ^ 


218. Acceptance of costs.] — The acceptance of 
costs under a judge’s order, which otherwise could 
not have been received at all, or the wliole part 
of which could not have been receiv^ed so soon, 
is a waiver of any objection to the order for want 
of jurisdiction. — Tinkler v, Hilder (1849), 4 
Exch. 187 ; 7 Dow. &; L. 61 ; Cox, M. & H. 246 ; 
Rob. L. & W. 71 ; 18 Ti. J. Ex. 429 ; 13 L. T. O. 8. 
238 ; 13 J. P. 412 ; 13 Jur. 684 ; 154 E. R. 1176. 


212; Winter t». Bartholomew (1850). 25 L. J. Kx. 62: 

HUIhk. Kenny 

(1880), 6 Ex D. ol3. 


219. Obtaining statement of case for superior 
court — No waiver.]— A party who objects that tlifj 
county ct. has no jurisdiction to determine a 
plaint does not acquiesce in the jurisdiction of that 
ct., or waive his right to a writ of prohibition, by 
obtaining from the judge the statement of a case 
for the opinion of a superior ct. — Jackson v, 
Beaumont (1855), 11 Exch. 300 ; 24 L. J. Ex. 
301 ; 25 L. T. O. S. 185 ; 19 J. P 532 ; 3 W. R. 
521 ; 156 E. R. 844. 

220. Taking declaration out of office.] -A wi*it 
of summons issued under 0. L. P. Act, 1852 (c. 76), 
s. 18, was served on Sept. 17 upon a British 
subject residing out of the jurisdii'tion at Jersey. 
On Oct. 27 pltf. obtained an order for leave to 
proceed, & filed a declaration on Oct. 28, charging 
deft, vrith a breach of promise of marriage, but 
the affidavit upon which the order was obtained 
was not so framed as to bring tlie case within the 
statute : — Held : in order to take advantage of 
the iri’egularity, it was incumbent on deft, to 
apply within a reasonable time, the irregularity 
was waived by taking the declaration out of the 
office. — ^Bayne v, Si^ck (1857), 3 G. B. N. S. 363 ; 
27 L. J. G. P. 14 ; 4 Jur. N. S. 192 ; 6 W. R. 171 ; 
140 E. R. 781. 


221. Mere respectful acquiescence on submission 
to ruling.] — In order to constitute acquiescence, 
or waiver, it must be shown, that the party said 
or did something to give the ct. a jurisdiction 
it did not possess. Mere respectful acquiescence, 
or submission to the ruling of a ct., will not* amoimt 
to a waiver of a right to complain of an illegal 
decision. — ^Beaudry v, Montreal Gorpn. (1858), 
11 Moo. P. G. G. 399 ; 31 L. T. O. S. 18 ; 22 J. P. 
240 ; 6 W. R. 346 ; 14 E. R. 746, P. G. 

222. Undertaking to postpone sale — After bill 


PART IV. SECT. 10, SUB-SECT. 8.— B. 

a, going to trial on 

— ^Lynds v. Hoar 
CAN^^' 2 R. & G. 237 ; 1 C. L. T. 710.— 

a .] FRIBSKN t?. 

CAlf® (1822), 8 Mon. L. B. 131.— 

— .]— In a suit 

wiea by a competent ot, the parties. 


havinfir without objootion joined issue 
Sc gone to trial upon the merits, cannot 
Bubsoqueutly dispute the jurisdiction 
on the ground or irregularities in the 
initial procedure which, if objected to 
at the time, would havo led to the 
dlRinissaJ of the suit. — Lbdoabd v. 
Bull (1886). 1. L. H. 9 All. 191 ; 
L. li, 13 Ind. App. 134.— IND. 

d. To merits,] — Deft., by 

pleading to the merits of the action. 


accepts the jurisdiction & is not 
entitled, thereafter, to except to the 
Jurisdiction of the ct. — R amsay v, 
Hamburq - Ajubiuoan Packet Co, 
(1899), Q. R. 17 S. C. 232,— CAN. 

e. Acquiescence with full know^ 
ledge of facts. — Waiver .] — Comploto 
acquiescence in the jurisdiction, with 
full knowledge of the faots, constitutes 
a waiver. — G ibbins v. Ckadwiok 
(1892). 8 Man. L. R. 209.— CAN. 
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COUETS. 


Sect. 10. — Effect of consent or waiver of objection 
to: Sub-scct 3, B. Sect 11 ; Snb-secis. 1, 2 
3,_^] 

for injunction to restrain sale,] — Mesbrs. P., a 
linn of coal merchants, having borrowed a train of 
coal trucks from pltf. on certain terms, had also 
entered into an agreement with a railway co. 
The CO. had detained & threatened to sell pltf.’s 
trucks to answer an alleged breach of the agree- 
ment by Messrs. P. Pltf. in Aug. 1858 filed a bfil 
for an injunction to restrain the sale, & the co. 
undertook not to sell till the beginning of Michael- 
mas Term 1858. On Nov. 20, pltf. brought an 
action of trover, & obtained a verdict, with 
damages. On motion by pltf. that the costs of i 
the suit might be paid by 1 he co. it was contended 
that the ct. had no jurisdiction, or, if it had, that 
pltf. having elected to proceed at law, had aban- 
doned his rights at equity : — Held : defts. must i 
pay the costs of the suit, on the ground of the 
established jurisdiction of the ct. to protect 
property which is the subject of litigation, Ac also 
because defts. themselves by their undertaking 
had admitted the jurisdiction.— Nortu v. Great 
Northern 11 y. Co. (I860), 2 Giff. 61 ; 29 L. J. Oh. 
301 ; 1 L. T. 510 ; 6 Jur. N. S. 211 ; 66 E. R. 28. 

223. Filing affidavits — Appearance by counsel.] 
— ^Vn order was made for substituted service in 
England, of a writ Ac notice of motion for injunction, 
on a pei'son resident abroad. He did not enter an 
appearance, but appeared by counsel on the 
motion for the injunction, filed affidavits A: argued 
the case on the merits : — Held : the proper course 
for deft, to have taken was to have applied at 
once to the judge to whose ct. the cause was 
attached to discharge the order for service, & that 
not having done so, but filed affidavits, appeared 
by couusel, Ac argued the case on the merits, he 
could not now complain of the order for service. — 
Boyle i\ Sacker (1888), 39 Ch. D. 249 ; 58 
E. J. Ch. 141, C, A. 

Annotation : — Refd. WhiHon v. Mailing Licensing JJ., 11892) 

1 Q. B. 362, 

224. Taking out summons for delivery of state- 
ment of claim.] — A writ was issued in the general 
form, without the leave of the ct. against a person 
who at the date <^f the wit was out of the juris- 
diction. Pltf. obtained an order for substituted 
service of the writ within the jurisdiction, Ac having 
served the writ in accordance with the order, 
signed judgment against deft, for default of 
appearance. Deft, took out a summons asking 
that the judgment might be set aside, & that pltf. 
might be ordered to deliver a statement of claim : — 
Held : the order for substituted service was not 
void, but was only an irregularity which could be 
waived, Ac by taking out the summons for pltf. 
to deliver a statement of claim deft, had waived 
ihe irregularity, & was not entitled to have the 
judgment set aside. — Fry v. Moore (1889), 23 
Q. B. D. 395 ; 58 L. .1. Q. B. 382 ; 61 1.. T. 515 ; 
37 W. R. 565, C’. A. 

Annuialiotis : — Refd. Whiffen v. Mailing Lioensing JJ., 

U8921 1 Q. B. 362 ; Smytho v. Wiles, 11921] 2 K. B. 66. 

Mentd. He Urquhart, Kx v. Urquhart (1890), 24 Q. B. D. 

723 ; Wilding v. Bean. 11891] 1 Q. B. 100 ; Worcester 


City & County Banking Co. v. Firbank, Pauling, [1894] 
1 Q. B. 784 : He Cliff, Edwards v. Brown, [1895] *1 Ch. 21 ; 
Jay o. Budd, [1898] 1 Q. B. 12 ; Porter v, Freudenberg, 
Ki^linger v. Samuel & Rosenfeld, He Merton's Patents, 
[1916] 1 K. B. 867. 

I 225. Taking step In action — When step required 
, only if objection waived.]— In order to establish a 
' waiver of the right to object to the issuing of a 
writ out of the jurisdiction it must bo shown that 
the party alleged to have waived his objection 
i has taken some step wliich is only necessary or 
only useful if the objection has been actually 
waived, or if the objection lias never been enter- 
tained at all (Cave, J.).— Rein v. Stein (1892), 
66 L. T. 469, D. ( . ; affd., [1892] 1 Q. B. 753, 0. A. 
Annotalions : — Mentd. The Eider, [18931 P. 119; Duval v. 
Gans, [1904] 2 K. B. 685 ; Mut/onbeebor v, Aseguradora 
Espanola (1905), 94 L. T. 127 ; Jolmf»on v. Taylor, [1920] 
A. C. 144. 

226. Answering interrogatories — Action trans- 
ferred from county court to High Court — No waiver.] 

— Service having been effected in Scotland under 
C. 0. R. 1889, Ord. 51, r. 23, on deft, in an adminis- 
tration action, the action was transferred to the 
High Ot. on the ground that the value of the estate 
exceeded the limit of the jurisdiction of the county 
ct. Deft, answered interrogatories in the county 
ct., but objected to the order for service both in the 
county ct. & the High Ct. : — Held: (1) though the 
order for service would have been valid if the action 
had remained in the county ct., after the transfer, 
the question depended upon R. S. C. Ord. 11, rr. 
1 (d), Ac 2, A:, deft, ought to have an opportunity of 
filing evidence as to the domicil of testator, Ac as 
to whether there was an adequate concurrent juris- 
diction in Scotland ; (2) there had been no waiver 
by deft, of the riglit to object to the service. — 
Wood r. Middleton, [1897] 1 Ch. 151 ; 66 L. J. Ch. 
149 ; 75 L. T. 480 ; 45 W. R. 184 ; 41 Sol. Jo. 157. 

227. Undertaking to plead to issue — Order for 
particulars obtained — Order for discovery of docu- 
ments.] — In an awjtion in the Mayor’s Court for a 
sum exceeding £50, the whole cause of action did 
not arise within the city of London. Deft, obtained 
orders for particulars on liis undertaking to plead 
to the issue. He also obtained an order for dis- 
covery of documents. Deft, having applied for 
a writ of proliibition : — Held : he had waived the 
objection to the jurisdiction, Ac a writ of pro- 
hibition should not issue. — Suckan v, Weiner 
(1901), 17 T. L. R. 494, D. C. 

228. Demand for particulars — ^Address given for 
service — No waiver.] — llie demand by a deft, for 
particulars of a claim, in order to enable him to 
ascertain whether any part of the cause of action 
arose within the district in wliich the action is 
brought, Ac the giving by him of an address for 
service, are not such steps in the action as to 
disentitle him to object to the jurisdiction of the ct. 

Where upon the face of the record itself, it is 
apparent that there is a total lack of jurisdiction, 
deft, may obtain a writ of pi*ohibition, even though 
he may have acquiesced in the proceedings down 
to the time when he applies for tne writ. — Clarkk 
Brothers v, Knowles, [1918] 1 K. B. 128 ; 87 
L. J. K. B. 189 ; 118 L. T. 253, D. 0. 

Annotation Refd. Smytho v. Wiles, [1921] 2 K. B. 66. 


226 i. Taking step in action — Appeal 
after default judgment — Waiver ,] — 
Kanij V . Rockwell (1871), 8 N. 8. R. 
199.- -CAN. 

225 ii. Answering hill — Waiver.] 

— Mooke V . Buckner (1881), 28 Gr. 
606.— CAN. 

225111. Applgifig for leave to 

defend on merUs.y—Veits., by applying 
for leave to defend on the merits, 
waived their right to object to the 
jurisdiction. — B eaton e. Sjolander 


(1903), 9 B. C. R. 439.— CAN. 

f. Taking chances at trial — 
Waiver.] — Dofts. appeared at the trial, 
& after their objection to the juris- 
diction had been overruled, proceeded 
with the defence & cross -examiuod 
witnesses : — Held : they had thereby 

g rocluded themselves from objecting 
> the jurisdiction. — Re Guy v. Grand 
Trunk Ry. Co. (1884), 10 P. R. 372.— 
CAN. 

g. .] — He Souwes V. 


LiTrLB (1888), 12 P. R. 633.— CAN. 

h. Going to tried on first trial — 
New triedr-^No waiver.]'-' A party not 
raising the question of jurisdiction on 
the hrst trial of a case in ct., is not pro- 
hibited from raising the question upon 
the second trial, a now trial having 
boon granted. — D eadman v. Agri- 
cultural & Ari’B Assocn. (1874), G 
P. R. 176.— CAN. 

k, ' " ■ Evans 

r. SUTTON (1880), 8 P. R. 367.— CAN. 
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229. Concurrence In acts of Justices.] — Upon 
cause being sliown against a rule nidi for a distress 
warrant against 0. for non-payment of church 
rates, it appeared that at the hearing of the sum- 
mons he had been represented by the same attorney 
as another ratepayer who had been summoned 
upon a similar information. The alHdavit in 
support of the rule stated that at the hearing 
neither 0. nor liis attorney objected to the juris- 
diction, & that ('.’s attorney had said lie would 
take the decision in C.’s case first ; but it wa.s not 
stated that 0. did not object to the validity of the 
rate or his liability. The alh davit of C. in answer 
alleged that throughout he bond fide objected to 
the validity of the rate, & that at the h(‘aring he 
did so object : —Held : as it appeared that there 
had been a concurrence on C.’s pai*t in the act of 
the justices, a certiorari would not have been 
granted in such case to quash the order & therefore 
9ie rule must be discharged without costs. — 11. v, 
Lkicester JJ. & Compton (1860), 29 L. J. M. C. 
203 ; 2 L. T. 436 ; 24 .T. P. 391 ; 8 W. H. 563. 
Annotation : — Distd. R. r. Knox (186S), 32 L. J. M. C. 257. 

230. Submission of objections to validity of rate 
— ^To decision of Justices.] — R. v, Knox, No. 181, 
ante. 

In county court.] — See County Courts, Vol. 
XIII., pp. 550, 551. 

See^ generally. Practice & Procedure. 


Sect. 11.— HOW OBJECTED TO. 

Sub-sect. 1. — In Ceneral. 

231. General rule.] — Objections on the ground 
of defect of jurisdiction may be founded on the 
character & constitution of the inferior ct., the 
nature of the subject-matter of the inciuiry, or 
the absence of some preliminaiy proceeding which 
was necessary to give jurisdiction to the inferior ct. 

The objection of def(‘cl of jurisdiction cannot be 
entertained if it rests solely on the ground tliat the 
judge has erroneously found a fact W'^hich was 
essential to the validity of Ids order, but wluch 
he was competent to try. — Colonial Bank of 
Australasia v, Willan (1874), L. K. 5 P. 417 ; 
43 T.. J. P. C. 39 ; 30 L. T. 237 ; 22 W. K. 516, P. C. 
Annotations : — Reid. R. v, WoodliouHC, U906] 2 K. B. 501. 
Mentd. R. v. Blooinsbury Income Tux Comre., 11015] 
3 K. B. 708 ; R. v, Nat Bell Liquors, [1922] 2 A. (\ 128. 


Sub-sect. 2. — Stay. 

See, geyieraUy, Practice & Procedure. 

When granted — Palatine Court of Lancaster.] — 

See Nos. 991, 993, 994, 1011, 1012, 1014, post 
Under Arbitration Act, 1889 (c. 49), s. 4.]— 

See Arbitration, Vol. II., pp. 361 ei seq, 

County courts.] — See County Courts, Vol. 

XIII., pp. 494, 495. 

232. Proper remedy exercise of statutory 

right of appeal to special tribunal — Not before 
delivery of statement of claim.] — A motion to 
stay an action on the grounds that pltf.’s proper 
remedy is the exercise of a statutory right of 
appeal to the Local Government Board, & that the 
action is statute barred, is premature if made before 
the delivery of the statement of claim. — Wright 


V. Prescot Urban Council (1916), 86 I.. J Ch 
221 ; 115 L. T. 772 ; 81 J. I>. 43 ; h T. L. P 82 • 
16 L. G. P. 41. ’ 




-JTJiJfJA. 


A. Requirements in Superior Courts, 

238. Must show Jurisdiction In another court.]— 
The plea was to the jurisdiction without averring 
to what ct. the jurisdiction belonged ; the rule 
of law is that, in a plea to jurisdiction, like a plea 
in abatement, where it is to a ct. of general juiis- 
diction, you must also sliow where the jurisdiction 
vests as well as negatively that it is not tliere ; 
but if it is in an inferior ct. you need only phuid 
thereto & not show w4iere it is (Loun TIaku- 
wiOKK, (J.). — SoDor. Man (Bp.) v. Dkkby 

(Earl), Derby (Earl) v, Athol (Duke) (1751), 
2 Ves. Sen. 337 ; Dick 129 ; 28 E. P. 217, I.. (\ 
Annotations : — Refd. R. v, .Tolinson (1805), 6 East, 583* 
Companhla do Mocarnliique v. Britiah South Africa (’o.! 
De Sousa r. liritish South Africa Co., [1892] 2 Q. B. 358 
Mentd. Doo d. Smipaon v. Simpson (1839), 4 lUnjf. N. (j 
333 ; Rfi Oawford (1849), 13 Q. B. 013; Kjr p. Browii 
^ S. 280 ; A.-(4. for Isle of Man r. JSI^dchrcest 
(]y9), 4 App. Cas. 294 ; Pemberton v. Barnes, [1899] 
1 Ch. 544. 


234. - — .] — Mostyn V, Fabhioah, No. 28, ante, 

235. .] — A plea to jurisdiction must, sliow 

another. A plea to jurisdiction of all cts. is absurd 
because same is as plea in bar. — Carnatk’ (Nabob 
of) V, East India Co. (1791), 1 V(‘s. 371; 30 
E. P. 391 ; sub nom, Arc’ot (Nabob of) r. East 
India (’o., 3 Pro. C. C. 292, L. C. ; subsequent 
proceedings, sub nom, Carnatic (Nabob of) v. 
East India Co. (1793), 2 Ves. 56. 

Annotations : — Refd. Muf.ffra\o v I'ulido (1870), 5 App. Caa. 
102 ; Companhia de Mocainbique v. Brill's]! South Africa 
Co., Do Sousa «. British South Africa Co , [1892] 2 (J. B. 
358. Mentd. Wood r. Strickland (1813), 2 Ves. B. 150 ; 
Jookpou r. Roue (1820), 4 Russ. 614 ; Kiur of Two 
Sioilles V, Peninsular Si Oriental Steam Packet Co. (1850), 

19 L. J. Ch. 202 ; De Habor r Portutiral (Queen; (1851), 

20 L. J. Q. B. 488 ; King of Two Sicilies v. Willcox (1851), 

1 Sim. N. S. 301 ; Doss v. Secretary of Slate for India 
in Council (1875), L. R. 10 Eq. 500 ; West Rand Central 
Gold Mining Co. r. R., [1905] 2 K. B. 301. 

236. .] — liivery plea to the jurisdiction of 

the ct. ought to give sonn' other ct. by which 
the matt,er may be tried. — P. v, .Iohnson (1805), 
6 East, 583 ; 2 Smith, K. B. 591 ; 29 State Tr. 
81 ; 102 E. P. 1412. 

Avno/afions Retd, London Corpn. r. Cox (1807), L. R. 

2 H. L. 230 ; Companhia de Mocainbique r. British South 
Africa Co., De Sousa v, British South Africa Co.. I1802J 
2 Q. B. 358. Mentd. Pooneakhoty Moodeliar r. R. (1835), 
,3 Knapp. 348 : R. v. O’Connell (1844), 5 State Tr. N. S. 1 ; 
R. t?. Meany (1867), 10 Cox, C. C. 506. 

I 237. .] — A plea to an indictment for a mis- 

I demeanour by a native of Arcot, resident witliin 
the dominions of the IVishwa, to the jurisdiction 
of the recorder's ct. of Bombay was overniled on 
the ground that it amounted to a pl(*a of the 
I general issue, no other ct. of competent jurisdiction 
being stated for the trial of the offence - -Poone- 
AKKOTY Moodeliar V, R. (1835), 3 Knapp, 348 ; 

I 12 K. K. 684, P. 0. 

I 238. .] — Spooner v, Juddow, No. 391, post 

j 239. .) — London Corpn. v, Cox, No, 23, 

I a7ite, 

240. .] — aboard V, Board, No. 30, ante, 

I 240a. Must be precise.] — ^F oster v. Barrington 
(1669), 2 Sid. 164; 82 E. R. 1313. 

1 See, generally, J'^lkading. 


PART IV. SECT. 11, SUB-SECT. 2. 

1. When granted — tn case of 
Concurrent jurisdiction ,] — Where the 
jurisd lotion of an inferior ot. is con- 
current with that of a superior ot., 
the Jurisdiction of the lower ot. is not 
ouRted by the mere tact that an action 
wae begun in the higher ot. by tlie same 


particR respecting the same subject- 
matter before it was begun in the lower 
ot., & If objection Is taken, the proper 
course is to apply to stay one of the ^ 
actions. & it depends upon circum- 
stances which one will be stayed. — ' 
Brown v. Spruce Creek I*ower Co., , 
Ltd. (1906), 11 B, C. U. 243 ; 2 


M. M. Cos. 254. -CAN. 

PART IV. SECT. 11, SUB-SECT. 8.— A. 

m. Plea must he in abatement or 
bar.]— To oust the ct. of jurisdiction, 
the objection must be pleaded in abate- 
ment or bar.— -Drivar v. White (1824), 
Rowe 189. — IR. 
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COXJBTS. 


Sect. 11 . — How objected to; Sub-sect. 8, B.; stib- 
sects . 4, g tt-6- ;gecto. 1 2, 18<fcl4.] 

B. Beqnircments in Inferior Couris. 

In Salford Hundred Court.] — See No. 1112, post 
SeCy gcnerallyy Pleading. 


Si^B-SECT. 4 . — Prohibition. 

SeCy getwrallyy Crown Practice, pp. 872 et aeq.^ 
post. 

To county courts.] — See County Courts, Vol. 
XIII., pp. .546 et aeq. 

To Mayor’s Court, London.] — Sec Mayor’s 
Court, Ixindon. 


Sub-sect. 6. — Certiorari. 

SeCy generallpy Crown PRAcrriCE, pp. 398 ei seq.y 
post. 

To county courts.] — See County Courts, Vol. 
XIII., pp. 613 ei seq. 


Sub -SECT. 6. — Appeal- 

241. When appeal lies.] — Judgment in assumpsit 
in an inferior ct. reversed, because the matter 
pleaded was not triable there. — Delbridge v. 
Fame (1673), 1 h^eem. K. B. 319 ; 89 E. B. 236. 

242. Remedy by prohibition available.] — 

By County a. Rules, 1875, Ord. 8, r. 7, the 
summons in an action brought to recover lands 
should be delivered to the bailiff forty clear days 
at least before the return day, & should be served 
tliirty-five clear days before the return day thereof. 
Pltf. in an action in the county ct. to recover 
limds delivered the summons to the bailiff thirty- 
nine clear days, & the bailiff served it upon deft, 
thirty-eight clear days, before the return day. 
At the hearing the county ct. judge ruled that the 
service was good, A tried the case, giving judgment 
for pltf.: — Held: deft.’s proper remedy was to 
appeal from the judge’s ruling, & not to apply for 
a prohibition against the issue of execution on the 
judgment. 

Ab to deft.’s remedy by prohibition, I do not 
think it necessarily follows that an appeal will not 
lie because there is a remedy by prohibition. 
T^ere is a passage in Comyn’s Digest (title Pro- 
Mbition, bk. 7, D. p. 140), wMch, though perhaps 
it does not apply to every case, tends to show that 
there may be an appeal even although prohibition 
will lie, & it would also appear, from the same 
authority, that the appeal takes precedence of the 
remedy by prohibition (Grove, J.). — Barker v. 


Palmer (1881), 8 Q. B. D. 9 ; 61 L. J. Q. B. 110 ? 
45 L. T. 480 ; 30 W. B. 69, D. O. 

AnnoiaHons : — ^Refd. Jones* Trustoes v. QlttUi<s (1884), 61 
L. T. 599 ; Swoetland v. Turkish Cigarette Co. (1899), 80 
L. T. 472 ; Smythe v. Wiles, [1921] 2 K. B. 66 ; Turner t>. 
Kingsbury Collieries, [19211 3 K. B 169. 

243. Appeal treated as motion for 

prohibition.] — Upon an appeal from an order of 
committal against a married woman under Debtors 
Act, 1869 (c. 62), s. 5, the preliminary objection was 
taken that no appe^ would lie against the order, 
& that deft.’s I'emedy was by moving for a pro- 
hibition : — Held : in one form or the other the ct. 
had jurisdiction to hear the matter &, if necessary, 
they would treat it as though before them on 
motion for a proliibition. 

The only result of giving effect to the objection 
would be tliat another application, namely for a 
I prohibition, could be made to this ct. In order, 
therefore, to save expense to the parties, & to have 
the real question determined at once, this ct. will 
mould the motion into the form of a rule for a writ 
of proliibition (Mathew, J.). — Draycott v. 
Harrison (1886), 17 Q. B. D. 147 ; sub nom. 
Darracott V . Harrison, 34 W. R. 546, D. C. 
Annotations : — Consd. Hood Barrs v. Cathoart, [1894] 2 
Q, B. 559. Mentd. Scott r. IVlorloy (1887). 20 Q. B. 1). 
120 ; Hood-Barrs v. Cathcart (No. 3) (1894), 42 W. R. 
633 ; Re Lumley, Ex p. Hood Barre, [18941 3 Ch. 135. 

244. .] — Where an order has been 

made in circumstances that would ^ve the Div. Ct. 
jurisdiction to issue a prohibition, the party 
aggrieved is not thereby deprived of his right to 
appeal against such an order to the Div. Ct. in 
the ordinary way instead of applying for a pro- 
hibition. — SWEETIAND V. TURKISH CIGARETTE CO. 
(1899), 80 L. T. 472 ; 47 W. B. 511 ; 43 Sol. Jo. 
417, D. C. 

Annotations Reid. Smythe v. Wiles, [1921], 2 K. B. 66 ; 
Tumor V. KiugRbury Collieries, [1921] 3 K. B. 169. 

To High Court of Justice.]-— >866 Part XI., Sect. 2, 
sub-sect. 1, B. (6), post. 

To Court of Appeal.] — See Part XI., Sect. 3, 
sub-sect. 2, B. (a), iv., post. 


Sect. 12.— EFFECT OF WANT OF. 

246. Inferior court — Proceedings void.] — ^A non. 
(1647), Sty. 45; 82 E. B. 617. 

246. Proceedings not showing Juris- 

diction.] — In the case of inferior jurisdictions unless 
sufficient appears on the face of the proceedings 
themselves to show that the jurisdiction exists, 
such proceedings are altogether void. — Taylor v. 
Cj^mson (1842), 2 Q. B. 978 ; 2 Gal. & Dav. 346 ; 
3 By. & Can. Cas. 65 : 11 L. J. Ex. 447 ; 114 E. R. 
378, Ex. Ch. ; ajfd. (1844), 11 CJl. & Pin. 610, H. L. 
Annotatiom : — Meutd. Ostler v. Cooke (1849), 13 Q. B. 148 ; 
Sparrow v, Oxford, etc., Ry. (1852), 2 De G. M. & G. 94. 


PART IV. SECT. 11, SUB-SECT. 6. 

241 i. When appeal Zi«.] — An order 
made by a ct. of competent jurisdiction 
which has authority to decide as to Its 
own competency must be taken to 

a decision by the ot. that it has juris- 
diction to make the order, Sc the proper 
way to get rid ot it, if it is erroneous, is 
to appeal against it. — Rrrz v . Fbouse 
(1898), 12 Man. L. R. 346.— CAN. 

242 L Remedy hy prohibition 

available.] — The judg^ of tne county 
court mentioned in s. 137 of Muni- 
cip^ Clauses Act is persona designata, 
& the authority conferred upon him by 
said section may not be exercised by 
the judge of another county court. 
The remedy of an aggrieved party 
where jurisdiction is exceeded 6 by 
application for prohibition, & not by 


way of appeal. — Slogan v. Canadian 
Pacific Ry. Co. (1908), 14 B. C. R. 
112.; 9 W. L. R. 683 .— can. 

242 ii. ^.1 — R. V . Nkvison, 

[1919] 1 W. W. R. 793 ; 45 D. L. R. 
382 ; 31 Can. Crim. Cas. 111.— CAN. 

242 ill . .] — Re Petrie 

Manufacturino Co. v. Wright. 
[1920] 48 O. L. R. 481 ; 57 D. L. R. 
662 ; 19 O. W. N. 298.— CAN. 

242 iv. .] — Lutkkfoon- 

NissA Berber v. Poolin BKiiAKy Skin 
(1862), 1 Hay. 242 ; 1 Ind. Jur. O. S. 
1 0.— IND. 

So^RVlLLE (1877), 2 *i. R.^T^. 1.— 

N.Z. 

242 vi. ^.] — Gormlet v, 

McIntyre (1893), 12 N. Z. L. R. 86.~ 

N.Z. 


242 vfi. .] — Kilminstkr v. 

Monaghan (1902), 21 N. Z. L. R. 522. 
—N.Z, 

PART IV. SECT. 12. 

245 i. Inferior court — Proceedings 
void.h^Re McGugan v. McGuoan 
(1892), 21 S. C- R. 267.— CAN. 

246 i. Proceedings not 

shmving jurisdiction.] the 

absence of Jurisdiction is apparent on 
the face of an order, all proceedings 
under it are coram non judice. Sc 
there is no right of appeal.— T eskry 
V. Neil (1893), 15 P. R. 244.— CAN. 

n. Proceedings set 

aside.] — Acts done without iurisdietlon 
are acts ot no legal effect at all, A must 
be set aside. — Qooroo Persad Roy p , 
JUGGOBUNDO MO/iOOMDAR (1862), 1 
Hay 153.— IND. 
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247. Decision void,] — Drake v . Beere 

(1663), 1 Sid. 161 ; 1 Lev. 104 ; 1 Keb. 666 ; 82 
B. B. 1026. 

Annotaiion : — Distd. Clark v. Denton (1830), 1 B. & Ad. 92. 

248. .1 — ^Where a tribimal deierrninos 

in a matter not within its jurisdiction, the decision 
is a nullity. — ^A.-G. v. Hotiiam (Loud) (1827), 3 
Buss. 415 ; 38 B. K. 631, L. O. 

Annotationa : — Mentd. A.*Q. v, Himgerford (1834), 8 Bli. N. S. 
437 ; A.-G. v. Webster (1875), L. R. 20 Eq. 483 ; Re 
St. Botolph Without BishopHgate Parish Estates (1887), 
35 Ch. D. 142 ; Re St. Stephen, Coleman Street, Re St. 
Mary the Virgin. Aldermaubury (1888), 39 Ch. D. 492 ; 
Haigh V. West, [1893] 2 Q. B. 19. 

Judgment reversed.] — See No. 241, ante, 

249. Party wrongly sued may bring 

action.] — Case lies for suing in a ct. wliich has no 
jurisdiction. — ^Temple v, Kildingwortit (1691), 
12 Mod. Bop. 4 ; Carth. 189 ; 1 Show. 251 ; 88 
B. B. 1127. 

250. Liability of officer executing process.] 

— judgment vacated, yet the officer is excus(^d for 
executing the writ, but not the party. — Turner v , 
P^EDOATE (1663), 1 Ijcv. 05 ; 1 Keb. 478 ; T. Baym. 
73 ; 83 E. B. 315. 

Arvtwtationa : — Consd. Garland v, Carlisle (1837), 11 Bli. 
421. Refd. Britton v. Cole (1897), 12 Mod. Rep. 175; 
Moravia v, Sloper (1737), Wllles, 30; Perkin v, Proctor 
(1768), 2 WUs. 382 ; Parsons e. Loyd (1772), 3 WUs. 341 ; 
Barker w. Braham (1773), 3 Wils. 368 ; Doe d. Emmett v. 
Thorn (1813), 1 M. & S. 425 ; Balme v, Hutton (1833), 9 
Bing. 471 ; Gosset v. Howard (1845), 10 Q. B. 411. 
Mentd. Baily e. Bunning (1660), 2 Keb. 32; Prlgg v. 
Adams (1699), 2 Salk. 674 ; Cameron v. Llghtfoot (1777), 
2 Wm. Bl. 1190. 

251. .] — UiGGiNSON V, Martin & 

Hadley, No. 164, ante, 

252. .] — London Corpn. v , Cox, No. 23, 

ante, 

Whether Jurisdiction must be shown.] 

— See Sect. 6, sub-sect. 2, D., ante, 

Liability of Judge or officer executing pro- 
cess.] — See Public Authorities & Public 
Okfjcers. 

County court — Liability of Judge or officer.] — 

See County Courts, Vol. XIII., pp. 451 et seq, 
Eltect of consent or waiver.] — See Sect. 10, ante. 
See, alsoy Execution ; Sheriffs & Bailiffs. 


Sect. 13.— HOW LOST OR TAKEN AWAY. 
263. Not by non-user.] — The charter of 20 
Car. 2, granted that the mayor &. jurats of every 
one of the Cinque Ports or ancient towns might 
have & hold in each Cinque Port or ancient town 
a ct. of record for determining suits concern- 
ing all manner of debts, accounts, covenants, 
contracts, etc., arising within their respective 
limits. A rule nisi having been obtained for a 
mandamus to defts. to hold a ct. of record for 
those purposes : — Held : although no such ct. 
had been held since 1790, the rule must be made 
absolute. — B. v, Hastings Corpn. (1822), 5 
B. & Aid. 602, n. ; 1 Dow. & By. K. B. 148 ; 1 
Dow. & By. M. C. 63 ; 106 B. B. 1344, n. 
Arvnotalions: — Bold. R. v. Havering Atto Bower (1822), 
5 B. & Aid. 691. Mentd. R. v. Eye Corpn. (1822), 2 
Dow. & Ry. K. B, 172 ; Bolton v, Orowther (1824), 4 
Dow. Sc Ry. K. B. 195; R. v. Great Southern Sc Western 
Ry. (1847), 9 L. T. O, 8. 875. 

254. .] — By charter the King granted 

tliat the steward & suitors of a manor should have 
power to hold a ct. for the determination of civil 


suits, & there had been a non-user of the court for 
fifty years except for the purpose of levying lines 
& suffering recoveries ; — Held : this ct. being for 
the public benefit, the words of permission in t/lie 
charter were obligatory, Sc the right of determining 
suits was not lost by the non-user.— Jl. v. Havering 
Ai’TK Bower (Steward) (1822), 5 B. Sc Aid. 691 ; 
2 Dow. & By. K. B. 176, ii. ; 1 Dow. Sc Kv. M. i\ 
20.5, n. ; 106 B. B. 1313. 

AnnoiaHima : — Reid. R. v. Eyo Corpn. (1822), 1 B. & C. 85 ; 

A.-G. of Isle of Man v. Cowley (1859), 12 Moo. P. C. C. 27 ; 

Julius V Oxford Bp. (1880). 5 App. Co^. 214. Mentd. 

R. V. Turner (1897), 66 L. J. Q. B. 417. 

255. .] — Where a chart(‘r is graiiU‘d to a 

corpn. to hold a et. for the trial of causes, the 
disuse of that ct. f<jr two hundred yeais Sc the want 
of funds to hold it are no answer to a rule for a 
mandamus commanding tluim to hold it. — R. v, 
Wells Corpn. (1S36), 4 Dowl. 562 ; i Uar. & W. 
666. 

256. .] — Where a cl. lawfully i^().sst*ss(‘s a 

jurisdiction lor the benefit of tlu' subject in tlie 
administration of justice, mere iifui-user does not 
take it away. — ^A.-C. of Isle (^f Man Cowlky 
( 1859), 12 Moo. P. C. C. 27; 7 W. it. 713; 14 
B. B. 821, P. C, 

By ouster.] —See Sect. 9, ante. 


Sect. U.—DF PARTICULAR COURTS. 
Admiralty courts.] — Sec Admu^alty, Vol. I., 
X)p. 99 et seq. 

Bankruptcy courts.] — Sec Bankruptcy & 
Insolvency, Vol. IV., i)[). 35 et seq. 

Borough & local courts of record.] — See Part 
XXllI., post. 

Colonial courts.] — Sec Dependencies, Colonies 
Sc British Possessions. 

Commissioners of Sewers.] — aScc Pai*t XXV., 
Sect. 4, post, 

Comptroller-General of Patents.] — See Patents 
& Inventions. 

I Consular courts.] — Sec Part XVI., post, 

I Coroners* courts.] — See Coroners, Vol. XIII., 
I pp. 241 el seq, 

I County courts.] — See County Courts, Vol. 
XIII., pp. 156 et seq, 

! Courts having Jurisdiction in lunacy.] — See 
I Part Xlll., post ; Lunatics & Persons of 
I Unsound Mind. 

I Courts held by sheriff.]-- Sheriffs Sc 

I Bailiffs. 

' Courts-martial.] — See Royal Forces. 

' Courts of Chivalry.] — See Part XVIII., post, 

j Courts of the Cinque Ports.] — See Part XXII., 
post. 

Courts of criminal Jurisdiction.] — See Criminal 
Law & Procedurg; Infants Sc, Children; 
Magistrates. ^ ^ ^ 

Court of Lord High Steward.]— /S'ee Pait IX., 

^^Courts under Merchant Shipping Acts.] — See 
Shipping & Navigation. 

Courts of referees.]— Nee Work & Labour. 
Ecclesiastical courts.] — See Ecclesiastical Law. 
Forest courts.] — See Part XVII., post. 

Gas examiners.]— Nee Metropolis. 

High Court of Parliament.] — See Parliament. 
House of Commons.] — See Parliament. 


247 i. Decision void ,} — ^An order 

made without Jurisdiction is a nullity. 
—Winnipeg v, Bkooe (1910), 16 
W. L. R. 46.— CAN. 


247 ii. .P-Mainoat 

Gahan (1794), Ridg. L. 8c 8. 70.- 


V, 

IR. 


247 ill. .] — Thompson v, 

Shiel (1840), 3 I. Kq. R. 135. — IR. 

PART IV. SECT. 13. 

o. By final judgment.] — ^Vhen 
once an Inferior ct, has passed a final 


(lo*'ision between the parties, it losot 
juriHtliction over the nuit, except for 
the t^urposes of executing the decree.— 
Lulbbt Mohun Roy CJiiowdhry v. 
SOWTRA Beebbr (1868), 10 W. R. 43. — 


IND. 



128 


Courts, 


Sect. 14. — Of p^licular eouris^ Parts F. A F/.] 

House of Lords.] — See Parliament. 

Income Tax Commissioners.] — See Income 
Tax. 

Industrial courts.] — See Industrial Courts Act, 
1919 (c. 09) ; Trade «fe Trade Unions. 

Judicial Committee of Privy Council.] — See 
Pai*t X., post. 

Juvenile courts.] — See Infants & Children. 
Land Tax Commissioners.] — See Ix\nd Tax. 

Law officers.] — See C’onstitutional Law, 
Vol. XI., pp. 611 ei seq, ; Patents & Inventions. 
Licensing authority.] — See Intoxicating 

IJQUORS. 

Local Government Board inquiries.]— iS'ec Local 
Government. 


Part V. — Appointment 

267. Right of Crown to appoint officers.] — TTpon 
the fliist question I am of opinion that the right to 
appoint to all the offices connected with the 
administration of justice is vested in the Crown by 
the royal prerogative; &, if the Crown by its 
royal prerogative constitutes a new ct. of justice, 
it may appoint the judges of the ct., & all the 
subordinate officei-s, upon such terms as it shall 
think proper. So, also, if the Crown, by virtue of 
an Act of Parliament, is authorised to constitute 
a ct., it may appoint the judges of that ct., & also 
the officers, in such manner as it may deem most 
expedient to carry into effect the object of the 
Legislature. But if, in the constitution of a ct. 
formed under the authority of Parliament, the 
Crown appoints the judges, but does not appoint 
the officers of the ct.. but is silent as to the appoint- 
ment of any officer, then I apprehend, as a matter 
of law, the power of appointing the officers belongs 
to the ct, il^lf, or to some member or membei-s of 
the ct. to whom particular duties are assigned, & 
who, in the discharge of those duties, must commit 
the performance of the minor part of those duties 
to some subordinate officer or clerk. If the Crown 
has once waived the right of appointing the 


Manorial courts.] — See Copyholds, Vol. XIII., 
pp. 82 ei aeq. 

Maritime courts.] — See Admiralty, Vol. 1., 
p, 99 et aeq, ; Magistrates ; Prize Law & 
urisdiction ; Shipping & Navigation. 

Mayor’s Court, London.] — Sec Mayor’s Court, 

1-iONDON. 

Palatine Courts.] — See Part XXI., nosf. 

Prize Courts.] — See Prize Law & Jurisdiction. 
Railway & Canal Commission.] — Sec Railways 
& Canals. 

Registration courts.] — See LiiECTioNS. 

Trade Board.] — See Tjiade & Trade Unions. 
Supreme Court of Judicature.] — See Part XI., 
post. 

Tribunal of appeal under London Building Acts.] 

— Sec Metropolis. 


of Judges and Officers. 

officers, & has suffered either the judges of the ct. 
at large, or some particular judge to whom special 
powei*s are confided, to appoint the officers neces- 
sary to conduct the subordinate business of the ct., 
then, I apprehend, the Crown cannot afterwards 
interfere, & take from the ct., or particular 
members, the appointment of the subordinate 
officers (Littledale, J.). — Harding r. Pollock 
(1829), 6 Bing. 25 ; 8 Bli. 8. 101 ; 1 Dow. & CL 
453 ; 2 State Tr. N. S. 341 ; 130 K. R. 1189, 
SI , L. 

Annotation : — Mentd. Maiile v. White, Maule i\ Herbert, 
Maiile V, Green (1896), 60 J. P. 6C7. 

.] — See, generally. Constitutional Law, 
Vol. XI., p. 515, Nos. 165-167. 

258. Of Inferior courts.] — If the judge of an 
inferior ct. is not an utter barrister of three years 
standing, proceedings shall ho stayed upon the 
delivery of habeas corpus, notwithstanding issue is 
joined within the time limited by 21 Jac. 1, c. 23. — 
Olapham’s Care (1027), Cro. Car. 79 ; 79 E. R. 
669. 

Of county courts.] — See County Courts, Vol. 
XIII., pp. 448 et aeq. 

Examiners.] — See Evidence. 


Part VI. — Right of 

269. General rule.] — Proceedings against a 
party in a summary manner under 5 Ann. c. 14, 
for keeping k u.sing a gun to destroy game, are of a 
judicial nature, at which all persons have a primd 
fame right to be present. 

A magistrate had, without any specific reason, 
caused a party, who claimed a right to be present, 
to be removed from a justice-room, where such 
proceedings were going on : — Beld : he was liable 
to an action of trespass. — Daubney v. Cooper 
(1829), 10 B. & C. 237 ; 5 Man. & Ry. K. B. 314 ; 
3 Man. & Ry. M. C. 23 ; 8 L. J. O. S. K. B. 21 ; 
100 E. R. 438 ; subsequent proceedings (1830), 10 
B. & C. 830. 

Annoiatitma : — Expld. Collier v. Hicks (1831), 9 L. J. O. S. 

M. C. 138. B9d. R. V. York (1832), 1 L. J. K. B. 211 ; 

Newton v. Constable (1841), 6 Jur. 317. Mentd. Rawlings 

V, Till (1837), 7 L. j. Ex. 6. 

260. .] — The CJt. for Divorce & Matri- 


Public to Admission. 

monial Causes has no power to exclude the public 
j during the hearing of a cause. 

I If the question had arisen now for the first time, 
I should have thought, as this is a new ct., k the 
Act by which it was constituted does not exempt 
it from the rules applicable to cts. generally, that 
it must be considered to have all the incidents of 
an ordinary ct. of justice, one of which is, that, 
its proceedings must take place in public 

(Williams, J.). — H (falsely called C ) v, 

C (1869), 1 Sw. k Tr. 005 ; 29 L. J. P. & M. 

29 ; 1 L. T. 489 ; 164 B. R. 880 ; aub nom. Hall 
(falsely called Castleden) v. Castleden, Sea. k 
Sm. 29 ; on appeal, aiib nom, Castleden v, 
Castleden (1861), 9 H. L. Cas. 180, H. L. 
Annotations : — Oonid. Soott v, Soott, [1913] A. O. 417. Held. 
Andrew v. Raeburn (1874), 81 L. T. 78 ; A. e. A. (1876), 
L. R. 3 P. & D. 230 : WilliB v. Maolachlan (1876), 1 Ex. D. 
876. Mentd. Serrell v, Serrell ic Bamford (1862), 31 
L. J. P. M. 8c A. 55; CaveU v. Prince (1866), L. R. 1 Exoh. 


PART V. Judges, operates as a resciHslon of any by express writing. — J audink r, 

p. Master .] — The appointment of former appointment. It being un- Bullrn, Esqttimault Election Cask 

a new master under nilw, made by the necessary to rescind such appointment (1898), 7 B. C. R. 471.— CAN. 
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246 : T. V, D. (falsely called D.) (1866), L. R. 1 P. & D. 
127 i Reynolds v, Reynolds (1870). 45 L J. P. 89 ; G. 

M. (1885), 10 App. Cas. 171 ; M. (otherwise D.) v. D. 
(1885), 10 r. D. 75. 


261 . 


Exclusion by consent — Whether 


consent of both parties required — Family disputes.] 

— IMvate hc^arings in cases of family disputes are 
granted on consent of both parties. — J^e l^oiiTS- 
MOUTII (Lord) (1815), Coop. O. 106 ; 36 E. K. 195, 

L. C. 

Annotations: — Refd. Andrew w. Raobnrn (1874), 31 L. T. 
73 ; Hoott V. Soott. [1913] A. C. 417. 


262. .] — The consent of both 

parties is not necessary tf) a private hearing. — 
Ogle v. Brandling (1831), 2 Kuss. & M. 688 ; 39 
E. H. 557, L. 0. 

Annotations: — FoUd. Anon. (1874), 30 L. T. 153. Refd. 

Andrew v. Raeburn (1874), 31 L. T. 73 ; lie Martindale, 

(1894J 3 C^h. 193. 

263. •! — The ct. will direct a 

case to be heard in private upon an assurance by 
counsel that in liis opinion it is a proper case to be 
so h(*ard, notwitlLstandirig the objection of other 
parties.— Anon. (1874), 30 L. T. 153. 

Validity of.]— See Nos. 269, 271, 273, 

270, 278, post, 

264. Exclusion in Interests of Justice — 

Power to clear court to preserve quiet.] — The judge 
of Assize has authority to order the ct., or any 
pail of it, to be ch'ared, if quit't is not preserved 
in it , & the sJK'rill* is bound to execute Ills orders, 
A to preserve quiet. 

English cts. of justice are open t-o the public in 
the fiUh'st sense, & I trust- th<‘y ever will remain so ; 
but it was going far b<*yond <‘ither law or necessity 
to avow that there is no pc)wer reposed in the 
presiding judge t-o order such niodilicat-ions of the 
arrangements of th<‘ ct. as art* indispensable to 
that, which it is the oil ice of a judge to carry out, 
namely, the ellicient- administration of justice. 
It is undoubtedly in th<‘ powcu* of tlu* judge, in his 
discretion, to order tlie ct., or any part of it, to be 
cleared if due quiet is not preserved (Cockburn, 
C.J.). — Ii*c Surrey (Sheriff) (1860), 2 E. & E. 
234. 


265. .] — A British subject was charged 

with having on Apr. 24, 1911}, taken part in an 
armed rebellion & in the waging of war agaiast 
the King, such act being of such a nature as to be 
cahndated to be prejudicial to the defence of the 
realm, being done with the int-ention A for the 
purpose of assisting the enemy. On May 5, 1910, 
Ji(} was triod before a field general et . -martial con- 
vened in Dublin A was convicted. By Rules of 
Procedure, 1907, r. 119 (c), made under the powers 
contained in Army Act, 1881 (c. 58), it was provided 
tliat the proceedings should bo held in open ct., in 
the presence of the accused, except on any delibera- 
tion among the members, wlum the et. might be 
closed. : — Held: the words “open ct.“ meant a ct. 
to which the public had a right, to be admitted, but 
they did not- include a ct. where the public were 
excluded, although the accused A his representa- 
tives wei*e allowed to bo present. 

There is inherent jurisdiction in every ct., 
including a field general ct. -martial, to exclude 
the piiblio from a trial if it is necessary for the 
administration of justice. — R. v. Lewes Prison 
(Governok), Ex p, Doyle, fl917J 2 K. B. 254; 
86 L. J. K. B. 1514 ; 116 L. T. 407 ; 81 .J. P. 173 ; 
33 T. L. R. 222 ; 25 Cox, (5. C. 635. 

In matrimonial causes.] — See Nos. 

276-277, post. 

266. Exclusion in interests of public 

decency or morality.] — Circumstances in which an 
action by a schoolmaster to recover damages for 
defamation was tried in cainerd with the consent 


J. — ^VOL. XVI. 


of the parties. — ^M alan v . Young (1889), 53 T. P. 
822 ; 0 T. L. R. 38. 


Annot^ioTM :--Expld. Scott u. Scott, [1913] A. O, 417. Refd. 
ite Martindale, ri894] 3 Ch. 193. The hoarini? in private 
wholly or In part of cases lu which public decenev & 
niorallty require it to be (Jone are also fnmllietr, not only 
in the divorce cts., but nlso in the ordinary criminal ^ 
civil cts., an instance of the latter bolnpr JMaJan v. Vouna 
Druce, Oruco v. Drueo & Gibb 

(1903), 72 L. .r. V. 51. 


In matrimonial causes.]— 6Vc Nos. 

276-277, post, 

267. To court of summary Jurisdiction — Pro- 
ceedings under 5 Ann., c. 14 — ^Trespass for removal.] 

— Daubney r, t?00FKR, No. 259, ante, 

268. Summons under Defence of the 

Realm Regulations — For destruction of documents.] 

— N. was summoned with scweral other persons 
under T)(‘f(mce of the Rcialm Regulatiorts, Con- 
solidated (July, 1915), reg. 51a, to show cause 
why certain printed publications of which he was 
the owner, A which wen^ prohibited by reg 27, 
should not be d(‘stroyed or otherwise disposed of, 
Th<‘ proceedings were li<*ld in ca)nrrd, A an order 
was made for the destrut‘tion of the docum(mts. 
N. applied for a rule nisi for a writ of certiorari to 
bring ii}> the order for the purpose of liaving it 
quashed, on the grounds: (a) that tlie provision 
in rog, 51a for 1ht‘ hearing, of proc(M*dings in 
camera was ultra ijircs, A (6) that the order was bead, 
as it did not spi*cify the exact breach of the regula- 
tions committed by N. nor the (^xact publications 
in n^specl of wiiich it had been committetl : — Held : 
(1) reg. 51a, in providing for the lu^aring of pro* 
ceedings in canicrd was infra circs, A, in view of the 
objec^t of tile Defence of the Realm Acts A the 
regulations made tliereunder, reasonable; (2) the 
order was good ; (3) the rule must be refused.-— E.rp. 
Norman (1915), 85 L. .1. K. B. 203 ; 111 L. T. 232 ; 
80 J. P. l.’iO ; 60 Sol. Jo. 90 ; 25 Cox, C. (J. 263. 

269. In matrimonial causes.] - Tlie J udge 
Ordinary has no power, even with the consent 
of tlie parties, to exclude the* public from ct. 
during the liearing of a cause. — B arnett v, BAit- 
NETT (185J)), Sea. A Sin. 20 ; 29 Ti. J. P. A M. 28. 
Annotations : — Folld. H. (falsely called C.) r. C. (1859), 29 

L. J. P, A M. 29. Consd, Scott V. Scott, [1913] A. O. 417. 

Refd. Andrew v. Raebuiii (1874), 31 L. T. 73. 

270. .J 11 (B^ALSELY CALLED C ) 

V, C , No. 260, a}dc, 

271. .] — The et, is not bound by the prac- 

tice of the (‘cclesiastical ets. in suits for dissolution 


of marriagi*, A in such suits it has no ])owor, oven 
with the consent of all parties, t-o order tlie cause 
to be heard in camera,- A), v, (\ (1869), L. 11. 
1 P. A D. 610 ; 38 L. J. P, A M. 37 ; 20 L. T. 280. 
Annotations : — Consd. A. v. A. (1875), L. K. 3 P. & D, 230 ; 

Heott V. Scott, 11913] A. C. 417. 

272. .J — In every matrimonial suit, wliicli 

before the passing of Mat I'imonial (\auses Act, 
1857 (c. 85), might have been detorniinod in an 
ecclesiastical ct., tlu* Judge Ordinary juay, if ho 
considers the circumstances of the case to require 
it, dii*ect that t he hearing shall take place in private. 
—A. r. A. (1875), L, H. 3 P. A 1), 230 ; 11 L. J. P. 
A M. 15 ; 23 W. R. 386 ; sub nom, Anstey v, 
Anstey, 31 L. T. 801. . . 

Annotation : — CSonsd. Scott v. Scott, [1913] A. C. 417. 

273. .]—Sen}Jblc : the lligh Ct. of JusticQ 

has no power to hear cases in private, oven with 
the consent of the parties, except cases affecting 
lunatics or wards of ct., or where a public trial 
would defeat tli(‘ object of an act-ion, or in those 
cases wherii the practic;e of^ the old eccle.siastical 
cts. as to hearing in earner A is continued. — N aglb- 
OlLLMAN V, PllRISTOPHER (1876), 4 Ch. D. 173 ; 

Annotations : — Consd. 8cott v, 1 1^} ^ 1 417. 

Refd. Malan v. Young (1889), b T. L. li. 38, 


K 
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Courts, 


274. Public requested to retire.] — Oohen 

r. Oohen (1897), 13 T. L. R. 255. 

276. .] — The ct. possesses inherent juris- 

diction to or<lor any case to be heard in comer A, 

A suit for judicial separation was instituted by 
a wife, the pai^ticulars in which disclosed allegations 
of filthy piacti(‘es, but in wliich no suggestion was 
made of *.odomy or bestiality. With the wife’s 
suit liad b(H*n consolidated a suit by the husband 
for dis^^oliition of the mamage on the gi*ound of 
the wife’s adultery witli the co-resp. : — Held : 
with the* (‘onsent of all tlie parties, the case should 
be heard in earner A by a judge sitting with a special 
juiy.—J). r. i)„ I). V. 1). Si O., [1903] P. 144 ; sub 
nom. I)i?r(’E r. Druce, TIruce r. Druce & Oibb, 
72 L. ,7. P. 51 ; 88 L. T. 573 ; 19 T. L. R. 387 ; 
47 Sol. .To. tl9. 

AnnotatHm : — Consd. Seolt v. Scott, [19131 A. C. 417. 

276. .*1 — The Probate, Divorce & Admit y. 

Div. has no power, either with or without the 
consent of the parties, to hear a nullity suit or 
other matrimonial suit in earner A in the interest 
of public decency. 

3’he general rule as to publicity must yield to 
the paramount duty of the ct. to secure that 
justice is done ; & it is open to a party in a matri- 
monial suit, upon proof that justice cannot be 
done otherwise, to apply for a healing in earner A, 
Si (‘\en for tlie prohibition of subsequent publica- 
tion of the proct'edings, in exceptional cases 
(Loud JI\Ln\NE, C.). 

In (‘iises whei*e it is shown that the administra- 
tion of justice would be rendered imiiracticable by 
th(‘ presence of the public, as for example where a 
party would be reasonably deterred by publicity 
from seeking relief at the hands of the ct., an order 
for healing a matrimonial suit in earner A may be 
lawfully made, Subject to the above limitations 
rules may be made under Matiimonial Causes 
Act, 1857 (c. 85), to regulate the hearing of causes 
in eamera (Iord Iorebukn).— Scott i\ Scott, 
[19131 A. C. 417 ; 82 D. .7. P. 74 ; 109 L. T. 1 ; 
29 T. I.. R. 520 ; 57 Sol. Jo. 198, H. D. 

AnmtiaiiOTis : — Consd, Nonnan v. Matliows (1916), 85 

L. J. K. B. 857 . Distd. Ex p. Norman (1916), 25 Cox, C. C. 
263. Apld. R. V Lowes Prison Oovemor, Ej p. Doyle, 
11917] 2 K. B 254. Refd. Clcland r. Cleland, CTeland v. 
Cleland 6c I^lcLeod (191.1), 109 L. T. 744 ; Moosbuigger 
1 ’, MoosbrugK’or, Moosbnifrffor v. Moosbrugger & Martin 
(1913). 29 T. L. a. 658 ; Jit Stevenson, [J91b-19] B. A. C. K. 
106. Mentd. It. r- Manchester Local Profit eoring Com- 
mittoo. Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

277. .] — The ct., being satisfied that to 

hear evidence in open ct, would be against the 
interests of public morality Si might prevent real 
ju.stice being done, granted the application of a 
wife thai the evidence in support of h(‘r petition 
should be taken in camera^ the husband not 
oppo.sing the application. — CiiELANJ> v, Cleland, 
Cleland Ci^eland & McLeod (1913), 109 L. T. 
744 ; 30 T. L. R. 109 ; 58 Sol. Jo. 221. 

278. Where interests of wards of court or 
lunatics involved.] — (1) Except in cases in which 
wards of the ct. or lunatics are concerned, it is the 
general practice of the ct. not to hear causes 
in camerA without the consent of both parties. 

(2) Qu, : whether the ct. would not hear a 
cause hi carnerA without the consent of one of the 
parties, if the whole object of the suit would be 
defeated by a public hearing. 

A suit was commenced to restrain the publica- 
tion of private let,ters : — Held : an interlocutory 
injunction must be granted, although plif. did 
not fully prove his title to relief, on the ground 
that to rtiuse an injunction would be to determine 
the whole suit on an interlocutory application. — 


Andrew v. Raeburn (1874), 0 Oh. App. 622 ; 31 
L. T 73 ; 22 W. R. 664, L. 0. & L. JJ. 

Annotations: — As to (1) Refd. Malan v. Young (1889), 0 
T. L. R. 38; 8cott v. Bcott, [1912J P. 241. As to (2) 
Consd. Soott V, 8oott, [1913] A. C. 417. Refd. Nagle- 
Glllnian r. Christopher (1876). 4 Ch. D. 173 ; Re Majtln- 
dalo, [1894] 3 Ch. 193. 

279. .] — Nagle-Giijaian v» Christopher, 

No. 273, ante. 

280. .] — The general rule is an excellent 

one, that legal proceedings should be in public, & 
if it were departed from the great weight which 
legal decisions carry with them in this country 
would bo deservedly diminished. But to this rule 
certain exceptions are proper & necessary. Cases 
relating to lunatics are constantly heard in private 
& cases as to wards, in order that the lunatic or 
ward may not be prejudiced (North, Re 

Martindale, [1891] 3 Oh. 193; 64 L. J. Oh. 9; 
71 L. T. 468 ; 43 W. R. 53 ; 10 T. 1.. R. 670 ; 8 
R. 729. 

Annotation : — Consd. 8cott v. Scott, [1913] A. C. 417. 

281. Where object of proceedings would be 
defeated — Suit to restrain publication — Of private 
letters.] — ^Andrew v. RAEBuim, No. 27vS, ante. 

282. Of confidential Information.] — 

On an appeal from an injunction to restrain deft, 
from disclosing confidential information, pltf. 
stated that a ijublic hearing would defeat the 
object of the action & make success on the appeal 
useless to him : — Held : the appeal should be 
heard in private without the consent of deft. — 
Mellor V. Thompson (1885), 31 (^h. D. 55 ; 55 
Ji. J. Oh. 942 ; 54 L. T. 219, 0. A. 

AnnotfUions : — Consd. Bcott v. Bcott, [1913] A. C. 417. 
Refd: Malan r. \oung (1889), 6 T. Ij. R. 38 ; Re Martin- 
dale, [1894] 3 Ch. 193 ; W'old-Blundell v. StophenH, [1919] 
1 K. B. 520. 

283. .] — Nalle-Gillman v. Ohhistopuer, 

No. 273, ante. 

284 . Summons under Defence of the 

Realm Regulations — For destruction of documents.] 

— Ex p. Norman, No. 268, ante. 

285. To inquiry in examiner’s room .) — Ee 

Western op Canada Oil, Lands, Si Works Co., 
No. 17, ante. 

286. In patent cases involving secret process — 

Shorthand notes impounded.] — In an action to 
restrain the infringement of a patent for producing 
colouring mattei-s for dyeing Si printing by means 
of a chemical pi*oress : — Held : ( 1 ) cleft, might 

state his secret process in camerA ; (2) the short- 
hand writer’s notc*s, whicli would ciisclose the 
secret process, must be impounded in ct. — 
Badlsche Anilin und 8oda Farrik v. Levin- 
stein (1883), 24 Ch. D. 156; 62 L. J. Ch. 701; 
48 L. T. 822 ; 31 W. R. 913. 

Annotaivons : — As to ( I ) Refd. Malan u. Young (1889), C 
T. L. B. 38 ; Re Martindale, [1894] .3 Cli. 193 ; Beolt v. 
Scott, [1913] A. C. 417. As to (2) R^d. Malan v. Young 
(1889), 6 T. L. U. 38. 

287. In county court — Application for dis- 
missal of action.] — Upon an order made by a 
magistrate under Defence of the Realm Consolida- 
tion Act, 1911 (c. 8), the police enterc‘d certain 
premises Sc seized documents thei*e. Among 
them were some wliich were claimed by a person 
who was not a paHy to the prosecution. Prior 
to an order for the destruction of the documents 
so seized he brought an action in the county ct. 
against the Director of IHiblic Prosecutions & the 
Chic*f Comr. of Police in respect of the detention 
of his documents. A writ of certiorari to quash 
the order for destruction subsequently made having 
been refused, defts. in the action of detinue 
applied to Ibe coupty ct. judge to have it dis- 
missed as frivolous & vexatious. The application 
was heard in camerA, & the judge disimssed the 



action : — Held : (1) county cts. have an inherent, 
as well as a statutory, jurisdiction under (bounty 
Cts. Act, 1888 (c. 43), s. 164, to stay or dismiss 
an action which is frivolous & vexatious ; (2) 

county cts, have jurisdiction to hear in camerd^ an 
application for such delay or dismissal. — ^Norman 
V. Matiiewr (1916), 86 L, J. K. B. 857 ; 114 L. T. 
1043 ; 32 T. L. B. 303 ; 80 J, P. Jo. 100, D. C. ; 
subsequent proceedings, 80 ,T. P. Jo. 160, C. A. 

288. To Held general court-martial.] — R. v. 
hEWEs Prison (Governor), Ex p, Doyt.e, No. 
265, ante. 
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To coroner’s court.]-~i8f>e Coroners, Vol. XIIl., 
pp. 242, 243, Nos. 133-130. 

In criminal proceedings.] — See Nos. 259, 204, 
ante. 

Prosecution for incest.] -See Criminal 
Amendment Act, 1922 (e. 50), s. 5. 

289. Meaning of ‘‘open court”- In Rules of 
Procedure, 1907 — Made under Army Act, 1881 
{c. 68).] — R. V. Lewes Prison (CJovernoh), 
Ex p. Doyle, No. 265, ayite. 


Part VII. — Classification op Courts. 


Part VII. — Classification of Courts. 


Sect. 1. —SUPERIOR COURTS. 

290. Court Palatine of Durham.] — P eacock v. 
Bell & Kendal, No. 26, ante. 

291. Court of Assize.] — A Ct. of Assize is a 
superior ct . — lie Fernandes (1861), 6 11. <k. N. 
717 ; 30 L. J. C. P. .322, n. ; 4 L. T. 296 ; 25 
J. P. 456 ; 7 Jur. N. 8. 529 ; 9 W. R. 559 ; 158 
E. R. 296. 

292. S. P. Ex p. Fernandez (1861), 10 O. B. 
N. B. 3 ; 30 L. J. C. P. 321 ; 4 L. T. 324 ; 7 Jur. 
N. M. 571 ; 9 W. R. 832 ; 142 E. R. 349. 

Annotaiiona : — Consd. R. v. C^ontral Criminal Court JJ. 

(1883), 11 Q. D. D. 479. Re!d. Dale’s C’ase, Knrafrtit’s 
(’aso (1881), 0 Q. B. D. 370; 11. v Maidenhead Corpn. 
(1882), 8 Q. B. D. 339 ; R. v. Parke (1903). 89 L. T. 439. 
Mentd. He Davies (1888), 21 Q. B. U. 230 ; Uordau v. 
Gordun, [1904] P. 163 ; Scott v. Scott. [1912] P. 241. 

293. Central Criminal Court.) — The Central 

Criminal (U. is a superior ct., & inandamus will 
not lie to compel the judg(*s & justices Ihc^reof to 
order rc^stitution of stolen goods undcT liareeny 
Act, 1861 (c. 90), s. 100. — R. v. (Central Criminal 
Court JJ. (1883), 11 Q. B. D. 179 ; 52 L. J. M. C. 
121 ; 47 J. P. Jo. 116 ; 15 (^ox, (\ 324. 

Anvotation Me Woodall (1888), 57 L. J. M. C. 71. 

294. Within Railway Regulation Act, 1873 

(c. 76), s. 3.] — By the above sect, tlie tenn 
“superior ct.” means, in England, any of the 
superior cts. at. Westminster ; in Irelatul, any of 
the superior cts. in Dublin; & in Scotland, the 
Ct. of Session. — M acparlane v. North British 
Ry. Co. (1883), 4 Ry. & Can. Tr. Cas. 206. 


Sect. 2.— INFERIOR COURTS. 

Liverpool Court of Passage.] — See Nos. 1053, 
1 064, post. 


295. Mayor’s Court, London.] — Mandamus to 
the Lord Mayor &. Aldermen of London to admit 
A. an attorney of one of the superior cts. at West- 
minster, to b(i an attorney of a certain inferior 
ct. within the (Mty of Tiondon, called the Mayor’s 
Ct., on signing the roll of the ct. Return stated 
the ct. to be an immemorial ct., willi immemorial 
& peculiar privih^gt^s, wliicli wctc set forth, k, 
that there was not, A nev(‘r liad b(*eii, a roll for 
appet. to sign : — Held : (1 ) tli(* Mayor’s Ct. was 
an inferior ct. ; (2) SoIin. Act, 1813 (c. 73), s. 27 
appli("d to all inferior cts., whether they had or 
had not a roll upon which th(‘ name's of attorneys 
practising in them wert‘ inscrilx'd. — R. v. London 
Corpn. (1817), 13 Q. B. 1 ; 2 New Praet. Cas. 52 ; 
16 L. J. Q. B. 185 ; 8 L. T. (). S. 536 ; 11 Jur. 
867; 116 E. R. 1163; reesd, on otheu* grounds 
sid) nom. London Corpn. r. R. (1818), 13 Q. B. 
30, Ex. Cli. 

Aimniaiuma : — As to (1) Consd. London (’orpn. v. C’ov 
(1867), L. R. 2 H. L. 239 ; (’ooke v. (Jill (1873), L. R. 8 (5. P. 
107. Refd. Morns v. Lautour (1864), 9 L. T. 767. 
(hoierally, Mentd. Skelton v. Rushby (1849), 4 Exch. 545 ; 
R. r. S. E. Ry. (1853), 1 H. L. Gas. 471. 

296. .] — London (Johpn. v. Cox, No. 23, 

ante. 

Court of Chivalry.] — See No. 077, post. 

County courts.] -See County (Courts, Vol. 
XllL, p. 555, No. 1125. 

*SVc, ije)icrally, T^art XXI 11. 


Sect. 3.— COURTS OF RECORD AND NOT OF 
RECORD. 

Sur-sect. 1. — What arpj. 

297. Court of Chancery, J —The Ct. of Oh. is a 
ct. of record for the recording of co])ies of deposi- 
tioiLs k other records k th(*se are autlientic. — 


PART VII. SECT. 1. 


q. Court of Wills d' Probate,] — 
The Ct. of Wills &• Probate for tho 
county of L , In N. H., was not a 
superior ct. within Suprome & Ex- 
chequer Ct. Act, 8. 17, before amend- 
ment by 62 Vlct. c. 37, s. 2. — Bramihu 
w.^KAULBAcn (1879), 3 8. C. It. 704.— 


r. Court of Oyer dh Terminer,] — 
A Ct. of Oyer 3c Terminer & of General 
Gaol Delivery is a superior ct. ; &, 
in a warrant of commitment by the 
p^siding: judffe for contempt, the 
adjudication of contempt, may bo 
general, & tho particular circumstances 
need not be set out . — Re MAleeob 
(1873), I. H. 7 0. L. 146.— IR, 


PART VII. SECT. 2, 

i. Courts of Mines,] — The Cts. 
of Mines are inferior ots. in their rela- 
tion to the Colonial Supreme Ct., which 
posBesBes the some powers in respect to 


thorn as oro exercised by tho Q. B. in , 
England. — Colonial Bank of Aus- 
tralia V . WiLLAN (1874), 22 W. II. 
516.— AUS. I 

t. Small Cause Court .] — The 8mall 
Cause Ct. in the ITesidciicy town is ' 
not a ct. of co-ordinate iurisdiction 
with tlio High Ct., but a ct. of inforior 
jurisdiction . — Me Omritolall Dky 
(1875), I. L. K. 1 Calc. 78.— IND. 

PART VII. SECT. 3, SUB-SECT. 1. [ 

Civil Court of City of Portland.] , 
— Tho City of Portland Civil Ct. is not 
a ct. of record.- 11. v, Riti’HIE, Me 
MoGinnis (1891), 30 N. B. H. 591.— 

CAN. 


b. County courts — If expressly 
so declared by statute ,] — O’Uktlly v. 
N (1854), 11 U. C. It. 526.— CAN. 


0. J — R. V. St. Dknuj 

(1875), 8 P. R. 16.— CAN. 


<1, .] — R. V. MURRAY 

(1897), 28 O. R. 549.— CAN. 


0, y. Hthwart 

(1909), 43 N. S. R. 353 ; 6 E. L. Jt. 
664 ; 15 Can. Crim. Cas. 331. — CAN. 

f. Magistrate's court — Not unless 
so declared by statute .] — Youncj v. 
W\)ODrociv (1847), 3 Kerr, 551. — CAN. 


Whether so declared in 

n^)ca 3 Corpus Act .] — R. i\ Ginsox 
(1898), 29 C). R G60.— CAN. 

h. Court of Oyer di* Terminer <£* 
Ocneral Oaol Delivery.] —Tho Ct. of 
Oyer k Tcniuncr is a ct. (»f record of 
a A cry high nature, & miKdi regarded 
in the law, U, not to be coiisidorod in 
tho same light wit h petty cts. of limited 
authority, mstitutod for special pur- 
pose's. — liAvrY V. Fay (1795), RIdg. 
L. & 8. 511.— IR. 


k. Petty Sessions. ] — A Ct. of 
Petty Sessions is a ct. of record within 
Commonwealth Act No. 11 . — Fall- 
MHAW BliOTUERri V. Ryan (1902), 28 
V. L. R. 279.— AUS. 

l. .] — A ct. of Potty Sessions 

K 2 
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Courts. 


Serf. 3. — Courts of record aud not of record: Sub- 
sects, 1 dt 2. Sects. 4, 5 d: 0. Pari VIII, 
Sects, 1 d 2. Far t IX,] 

Kinastdn V, Derby (Eari^) (102«), 1 Dcp. DJi. 
16 ; 21 E, E, 493. 

298 . Court having power to fine & imprison.] — 

A ci., wliich is not of i*ecord, cannot impose a fine 
nor commit to prison. — ^Beeciieh*s Case (1008), 
8 Co. Rep. 58 a ; 77 E. R. 559. 

Annotutions Retd. LangrRam’s Case (1641), March 179; 
(iroenveltr. Bunvell (1700), 1 Salk. 200 ; Kemp r. Neville 
(1861), 10 r. B. N. S. 523. tfezitd. Cotton v. Westcot 
(1017), Cro. Jac. 441 ; Hussey v. More (1617), Cro. Jac. 
413; Darcy v. Jackson (1622), Palm. 224 ; Eardley v. 
Tumock (1622), Cn». Jac. 620 ; Mason v. Fox (1622), 
Cro. Jac. 632 ; Threadneedle r. Liniim (1674), Frcem. K. B. 
179 ; Walwin i\ Smith (1601), 4 Mod. Hep. 86 ; Warner 
r, 01*060 (1701), 12 Mod, Hop. 580 ; Kent v, Kent (1734), 

2 Bam. K. B. 441 ; K. v, York (1832). 3 B. & Ad. 770 ; 
London (Jorpn. v, R. (1818), 13 Q. B. 30. 

299 . .J — A ct. having power to fine & 

imprison is a ct. of record. — Groenvelt v, Buh- 
WELL (1700), Salk. 200 ; Carth. 491 ; 1 Com. 76 ; 

1 Ld. Raym. 454 ; 91 E. R. 179 ; sub nom. Gren- 
ville V, I^YSICIANS’ C\)Li^aE, 12 Mod. Rep. 386. 
Annoiaiions : — Consd. Kemp v. NeviUe (1861), 10 C. B N. S. 

523. Befd. Scott V, Bye (1824), 2 Bing:. 344 ; Garnett 
». Ferrand (1827), 6 B. Sc C. 611. Mentd. R, v. Green 
(1715), Fortes. Rep. 274 ; K. v. Dublin (1723), 1 Stra. 
636 ; 11. t'. Scarborough (1728), 1 Barn. K. B. 113; 

R. V, Preston, Cheshire (1735), 2 .Stra. 1040 ; Evans r. 
Uarrison (1762), Wilm. 130 ; Crovvthor v. liaiusbottom 
(1798), 7 Term Rep. 654 ; R. t?. Despard (1798), 7 Temi 
Rep. 736 ; Brittain v. Khmalrd (1819), 1 Brod. &: Bing. 
432 ; R. v, Rogers (1822), 1 Dow*. & Ry. K. B. 156 ; 
Bosten i?. Carew (1825), 3 B. & C. 649 ; Tingle v. Boston , 
(1825), 3 L. J. O. S. C, V. 100 ; Luctis v. Nockells (1833), 
10 Bing. 157 ; Bristol Grdns. v. Wait (1834), 1 Ad. &. El. I 
264 ; DanieU v, PhUipps (1835), 1 Cr. M. & R. 662 ; 
Ridg^ay v. Hungerford Market (Jo. (1835), 4 Nev. & 
M. K, B. 797 ; BaiUie v, Kell (1838), 4 Bing. N. C. 638 ; 
R. r. Thomas (1838), 8 Ad. & El. 183 ; Ex p. Bartlett 
(1843), 7 J. P. 578 : Lindsay v, Leigh (1848), 12 Jur. 
286 ; R. t\ HoUett (1851), 3 Car. Sc Kir. 130; Ks p. 
Naptou Ovorhcers (1856), 20 J, P. 581 ; Hooper v. Lane 
(1857), 6 H. L. Ca'^. 443; Philiipb v, Whitsed (1860), 2 
E, Sc E. 804 : Ex p. Fernandez (1861), 9 W. H. 032 ; 
11. V. Saddlers* Co. (1863), 10 H. L. (’as. 404 ; Wildes v. 
Russell (1866), L. R. 1 C. P. 722 ; Grimvvood v. Moss 
(1872), L. R, 7 (’. I*. 360 ; U. v. Nicholbon, etc. Bolton JJ. 
K. r. Greenhalgh, etc. Bolton JJ., Ex p. Bamber (1899), 
81 L. T. 257 ; Serjeant v. Nash (1903), 89 L. T. 112. 

300. ,] — The justices [of a ct. leet] are a ct. 

of record by 27 Eliz., inasmuch as they liave a 
power given them to line &. imprison, A: for a con- 
tempt done in such ct. undoubtedly the judges of 
it may commit (Page, J.). — K. v. Cotton (1733), 2 
Bam. K, B. 313 ; 94 E. R, 523. 

301 . Whether court of equity.] —Qtt. ; whether 
a ct. of etiuity is a ct. of record within the meaning 
of 41 Geo. 3, c. 1U7, s. 1 or 54 Geo. 3, c, 150, s. 4. — 
Colburn r, Simms (1843), 2 Hare, 543 ; 12 L. J. Ch. 
388 ; 7 .Jur. 1104 ; 07 E. R. 224. 

Annoiaiums : — Mentd. I’owell v. Aitkeu (1858), 4 K. & J. 
343 ; Webster v. Power (1868), L. R 2 1* C. 69 ; Mansell 
V. Valley Printing Co.. 11908] 2 Ch. 441. 

302 . Court of Chancery of Isle of Man.] — 

Where the (T. of Ch. of the Island, wliich is a ct. 
of record, has committed a iiarty for contempt in 
publishing, out of ct., a newspaper, coiisi<iei*ed 
by the ct. to be defamatoiy of its proceedings, 
the Ct. of Q. B. will not inteifere by habeas 
coryus,--Pe Crawford (1849), 13 Q. B. 013; 

7 State Tr. N. S. 901 ; 18 L. .1. Q. B. 225 ; 13 


L. T. O. S. 185 ; 13 J. P. 034 ; 13 Jur. 955 ; 110 
E. R. 1397. 

AMwteUions : — Mentd. Ex p. Anderson (1861), 3 L. T. 622 ; 
Exp, Brown (1864). 6 B. & S. 280 ; Martin v, Maokonoohie 
(J879), 4 g. B. 1). 697. 

303. Railway & Canal Commissioners.] — By 

the Railway Canal Traffic Act, 1888 (c. 25), the 
Railway & C^aual Commission, which as regards 
England consisted of one ex officio & two appointed 
coim*s., is established as a ct. of recoi’d, & an 
appeal lies from the commission to the Ct. of 
Api)eal except upon qiuvstions of fact & locus 
standi. — National Telephone Co., Ltd. v. Post- 
master- General, [1913] A. C. 510 ; 82 L. J. K. B. 
1197 ; 109 L. T. 502 ; 29 T. L. R. 037 ; 57 Sol. Jo, 
001, 11. L, 

Amwtatioiis : — Retd. Glicslilre Linos (’ommltt-oo v. Butler, 
Groonough & Esplon Sc Walford (Liverpool) (1917), 16 
Ry. & Can. Tr. Cas. 212 ; Canada Cement Co. v. East 
Montreal Town, I1922J 1 A. C. 249. Mentd. He Boalor, 
He Vexatious Actions Act. 1896. [1915] 1 K, B. 21 ; Old- 
ham, Ashton Sc Hyde Electric Tramway v, Ashton Corpii., 
11921] 3 K. B. 511. 

304. Not military court of enquiry.] — Dawkins 
V. Rokeby (TjORD), No. 2, ante. 

Admiralty court .] — See Aumih.u.ty, Vol. I., 
p. 99, Nos. 4, 5. 

Coroners’ courts.) —>S'cc Coroners, Vol. Xlll., 
p. 232, Nos. 4-0. 

Cambridge University Chancellor’s Court.] — 
aScc Part XXIII., S('t*t. 3, sub-secl. 3, post. 

Court of Common Council of London.) - See No. 

1005, post. 

Court leet.]— Copyhoi.ds, Vol. XIII,, j). 35, 
Nos. 357, 

Commissioners of Sewers .] — Sec Part XXV., 
Seel. 4, 2)ost. 

County courts.] — Se.e County Courts, Vol. 
Xlil., p. 448, Nos. 1, 2. 


Sub-sect. 2. — Powers op. 

305 . To fine & imprison.] — Cta, whicli are 
not of record cannot impose a fine or commit any 
to prison. — O riesley’s Case (1588), 8 Co. Rep. 
38 a ; 77 E. R. 530. 

Annotations: — ^Refd. Laiighams Case (1641), March. 179. 
Mentd. Godfrey’s Case (1914), 11 Co. Rep. 42 a; James 
V, Tutuey (1639), Cro. Car. 532; Crawley’s Case (1040), 
Cro. (jar. 567 ; Flotoher v. Ingram (1695), 1 Ld. Raym. 
69; Savilc V. Roberts (1098), 1 Ld. Raym. 374; Groenvelt 
V. Burwell (1099), 1 Ld. Raym. 454 ; R. v, Layton (1709), 
11 Mod. Rep. 236; Edwards v. Hughes (1720), Glib. Ch. 
209 ; R. V, AdJard (3825), 4 B. Sc C. 772 ; R. v. Faulkner 
(1835), 5 Tyr. 915 ; R. v. Mosley (1835), 3 Ad. Sc Kl. 488. 

306 . .] — Beecher’s Case, No. 298, ante. 

307 . .] — Groenvelt v. Burwell, No. 

299, ante. 

308 . .] — R. V. (V)iTON, No. 300, ante, 

309. .)— Kemp v. Neville, No. 1035, post 

310 . To commit— For misdemeanour In court.] 
— Upon a habeas corpus by T. tlio return was : 
that T. was committ(*d by G. A: others, Ecclesiastical 
Comrs., till further order should be taken for her 
enlargement; the cause of tlu* eomiiiilmont 
was, inter alia, for <Uvei*s contemptuous words 
against the ct. '.—Held: it was no ct. of record, 
for that it proceeded according to the civil law, 


by virtue of its having statutorj’ power 
to line & Imprison is a ct. of record. — 
Cooper & Sons v. Dawson, [1916] 
V. L. K. 381.— AUS. 

m. Court oj Police Commissioner.] ' 
The court of a Police Comr. is a court 
of record for British Columbia within 
British Columbia Replevin Act, 1873. — 
Keeper v. Todd (1886), 1 B. C. R. 
249.— CAN. 

n. Quarter S^essions.] — Finley 


Ketlly (1849), 3 Nfld. L. K. 141.— 

NFLD. 

o. .] — The Ct. of Quarter 

Sessions is a ct. of record. — Ovens v. 
Taylor (1868), 19 C. P. 49.— CAN. 

p. Not military court.] — Union 
Government v. west, 11U18J App. D. 
556. — 8. AF. 

298 i. Courts loith liniited power U) 
fine hnprison.] — A limited power 


given to a ct. to line Sc imprison does 
not constitute it a ct. of record. — 
Youno V. Woodcock (1847), 3 Kerr, 
654.— CAN. 

PART VII. SECT. 8, SUB-SECT. 2. 

306 i. To fine et imprison .] — Ovens 
V. Taylor (1868), 19 C. P. 49.— CAN. 

306 li. .] -K.r. St. Denis (1875), 

8 1’. R. 16.— CAN. 
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& it was like the Admlty. (H.., & for tliis they 
could not imprison, for none should bo committed 
for misdemeanour in ct-., unless the ct. wa.s of 
record. — Throomobton's (Lady) Case (IblO), 12 
Co. Rep. 69 ; 77 E. R. 1347. 

aSVc, ahto ^ Contempt op C'oitbt, Attachment & 
Committal, pp. 6, 10, 14, 17, Nos. 2, 27, 30, 78, 
126, ante. 


Sect. 4.~-SECULAR AND SPIRITUAL, 

See Ecclesiastical Law. 


Sect. 5.— ORIGINAL AND APPELLATE. 

See Part XI., 


Sect. 6.— COURTS HELD BY THE SUBJECT. 

311. General rule — Forest courts.] — subject 
may luxve a forest, but cannot liave a justice seat . 
lie may have a swaumark ct., <te the other cts., & 
a commission to execute th(*m.— CoMlNS (^ase 
(1629), Ret. 60 : 124 E. R. 312. 

Annotation : — Menid. Bury St. Edmund Corpii. i\ Kvuns 

(173U), 2 Com. 643. 

Manorial courts.] — See Copyholds, \^o1. XIII., 
pp. 32 ct seq. 


Part VIII. — High Court of Parliament. 


Sect. 1.— HOUSE OF LORDS. 

Jurisdiction.] — See Parliament ; Peerages 
Dignities. 

The Lord Chancellor.] — See Constitutional ' 
Law, Vol. XI., p. 509, No.s. 105 et acq. 

Judges.] — See Parliament ; Public Autuori- j 
TIBS & Public Officers. | 

Officers.] — See Parliament ; Public Authori- j 
ties & Public Officers. ' 


Criminal jurisdiction.] — See Criminal Law 
Procedure. 


Sect. 2.— HOUSE OF COMMONS. 
Jurisdiction.] —Sec Paiujamknt. 

Officers.] — Sec Parliament ; Public Authori- 
ties 6 i Public Officers. 

Criminal jurisdiction.] — See Criminal Law A; 
Procedure. 


Part IX. — Court of 

312. Jurisdiction — Trial of peer— For treason.] 

- -The trial of a peer for treason or felony is by 
indictment, A upon iliis he shall be arraigned 
b(»fore the Coils! abb^ of England, or the lligli 
Steward, A he shall be tri(Hl by his pe«*m upon 
their hommrs, not upon their oatlus. There niiLst 
he twelve peel's at least A tlu* lowest- ])(‘er shall 
give his verdict- Ih'st A so scriadnh — Anon. 
(1399), Jenk. 73 ; 115 E. R. 52. 

313 . For felony.]— Anon., No. 312, 

ante, 

314. When Parliament sitting.] — On 

the trial by commission of an indictment for 
high iri'asou, J^ord D. pleaded that- he ought to 
be tried by the whole body of the House of I Vers 
in IVrliameiil-, because I’ai'liament- was still 
sitting, being under a prorogation, A not dissolved ; 
A because there Wfis some agitation of the matter 
concerning tlie prosecution, upon liis petition, 
in the House of Lords : - Held : the ct. had 
jurisdiction, A the plea would overi’uled A 
rejected. — Delamere’s (Lord) Case (1686), 11 
State Tr. 510. 

Annotaiions : — Mentd. 11. r. Kiiiloch (171(5). IS State Tr. 

396 ; R. i\ Kiimear (1819), 2 H. & Aid. 462 ; H. v, Wiiisor 

(1865), 10 Cux-, C. C. 276. 

315. Constitution — Not altered by Treason Act, 
1695 (c. 3), s. 10.] — General words in an Act must 
be controlled by the apparent intent of the 
legislature. 

The above sect, applies both to the ct. of the 
High Steward, A that in full Parliament, but it 
does not alter the nature A constitution of either. 
Consequently it does not give the Lords Spiritual 
any right to vote in cases of treason which they 
had not before although they are entitled to be 
summoned. — R. v, Kilmarnock (Earl) (1746), 
Fost. 247. 


Lord High Steward. 


316. Distinguished from court of King in 
Parliament.] — (1 ) The name, style A title of 
oflice in th^ ca.se of a proceeding in the ct. of the 
High Steward A b(*for(' the King in I\arlianient 
is the .sauKs but the otlices, ])owers A piv-eminences 
annexed t.o them differ very widely, A so does 
the constitution of the cts. where the offices are 
executed. 

(2) In tlu* Ct. of the High Steward he alom* is 
judge in all points of law A practic(*. *^1 he ]H*erfj 
triei*s are merely judges of fact, A are sumiiKmed 
by virtue of a precept from tli(' High StewaM to 
appear beffore him on IJie day appointed hy linn 
for the trial, ut rci verifas melius ^setri poferif. 

(3) The High Steward’s commission, after 
reciting that an indictment has been found against 
a peer by the grand jury of the proper county, 
emimwers him to send for tlio indict m(‘nt, to 
convene tlie prisoner bi'fori* him at such day A 
place as he shall appoint, then A there to liear A 
determine the matter of such indu t inent, to 
cause the peel's triers tot et talcs per quos r. i ventas 
melius sciH potent at the same day A place to 
appear beforti him ; veritateqi^ inde 

proceed to judgment according to the law A 
custom of England, A therciii)()U to award execu- 
tion. . . 

(4) Th(' holi' i'i«hi of judical are is m cases ot 
tliis kind vested in the Jlit?h Stewai-d, ifc 

s dely Tliis p.‘rson, A: consequently without this 
comniis^on, whi.di is but in tho natuw) of a 

be'tSfin”oX^ hKm- 

(BMlfoJl; 138, 19 Stat. Tr, 
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817. Form of commission.] — Ferreiis* (Earl) 819. Peers Judges of fact only.] — Per- 

Case, No. 31(5, ante, kers’ (Earl) Case, No. 816, ante, 

818. Procedure — High Steward sole Judge of 320. Verdict not upon oath.]— Anon., 

law & practice.]— Ferrers’ (Earl) Case, No. 316, No. 312, ante. 

ante. See, also, Paruament. 


Part X. — The Judicial Committee of the Privy Council. 


Sect. 1.— NATURE AND CONSTITUTION. 

See .ludicial (’uDiniittt'c Act, 1833 (c. 41); 
Judicial (’onmiittee Act, 1814 (c. 09); Appellate 
Jurisdiction Act, 1870 (c. 59); Appellate Juris- 
diction Act. 1887 (c. 70) ; Judicial Committee 
Amendment Act, 1895 (c. 44) ; Appellate Juris- 
diction Act, 1908 (c. 61); Appellate Jurisdiction 
Act, 1913 (c. 21); Judicial Committee Act, 1915 
(c. 92). 

321. Status of Judicial Committee — Advisers 

of Crown.] — Colonial statutes >\liich purport to 
gi\c an appeal to the Privy CoiiiH'il of England, 
in case their Lordships arc )>leased to entertain 
tlu* api><‘{d, are ultra vires, A ignoix? the con- 
stitutional rule that an ap})eal lies in Her Majesty 
A not to the Judicial Committee, wlio are merely 
the Queen's advis(‘i*s, upon whom no jurisdiction 
can be eoiift^rred by any colonial legislature. — 
A.-G. FOR Dominion of Canada r. A.-G. for 
Ontario, A.-G. for Quebec v, A.-G. for Ontario, I 
[1897] A. (\ 199 ; 66 L. J. P. C. 11 ; 75 L. T. 522 ; 
13 T. L. K. 103, P. O. ' 

322. .] — Kristo Kinkur Roy v. 

BuRRoDACArNT IU»Y (Rajah), No. 681, post, 

323. Judges— Disqualification of— Counsel in 
lower court — Time for taking objection to such 
Judge sitting.] — W here one of the judges of the 
Judicial ('oininiltet‘ of the Privy Council was 
counsel in a cause in the lower ct., although he 
had not s(‘en the evidence nor argued then^on, 
on objection taken the et. will be reconstituted so 
as to exclude him. Where such an objection is 
taken at the last moim^il, the ct. will require an 
alRdavit from the agent of tlio pai*ty who raises 
the obj<*ctiou, that, at the last sitting of the ct., 
he was not awarc that the committee for hearing 

I Notes of Cases, l44, P. C. 
Annotation : — Mentd. Straubenzeo i'. Monck (lb02), tt Jur. 

N. 8. 1159. 


Secj\ 2.— JURISDICTION. 

Sub-sect. 1.--In General. 

See Judicial Committee Act, 1841 (c. 69), 
ss. 1,9; Appellate Juiisdiction Act, 1008 (c. 51), 
s. 5; Judicial Conmiittee Act, 1916 (c. 92), s. 1 
( 1 ). 

324. When Jurisdiction arises — Whether before 
lodgment of petition of appeal.]— -(1) The Judicial 
Commit^e have no jurisdiction to entertain an 
appUcation for extension of time to appeal until 
the petition of appeal is lodged. 

(2) In circumstances where it appeared that an 
inquiiy was pending before the master in the ct. 
below, aiising out of the decree, the subject of the 
appeal, the finding of whom might render the 
prosecution of the appeal unnecessary, the Judicial 
Committee suspended the proceedings on the 
appeal & enlarged the time prescribed by Ord. in 
Council of June 13, 1853, r. 6, for prosecution 
thereof, until further order. — Gunuadhur Seal 
V . Srbemutty Raddamonby Dosses (1856), 


9 Moo. P. C. C. 411 ; 0 Moo. lud. App. 209 ; 
I 11 B. R. 354, P. 0. 

I 325. .] — Qr. : if the Judicial Com- 

mittee have any jiuisdiction over an appeiil 
before the petition of appeal is lodged A referred 
(o them. — How v, Kihchner (1857), 11 Moo. 
P. C. O. 21 ; 14 E. R. 602, P. C. 

AnnotniUms : -Mentd. Kirrhuor v. Venus (1S.)9). 12 Moo. 

I I». U. V. 301 ; The (^anada (1897), 13 T. L. 11. 238. 

j 326. .J — (1) Clmmant, the owner of 

a cargo, moved, upon notice to the caijtor, for 
leave to appeal from a sentence of the AdmJty. 
Ct. of England, pronounced in poenarn conturnaciae, 
j fifteen montlis after the capture. The proceedings 
I in England were unknown to the owner of the 
cargo, A the sentence of condemnation not having 
been communicated by the captors to the owner, 
he had no knowledge thereof until long after the 
time for appealing had oxpii'od. On the motion 
coming on, it appeared that no petition for leave 
to appeal had been lodged or referred to the 
Judicial Committee, but upon an undertaking to 
lodge a petition of leave to appeal the motion was 
heard : — Held : the appeal must be allowed, 
subject to the presentment of sui‘h petition of 
appeal, on payment of costs, upon terms of 
extracting the inliibition, A prosecuting the 
appeal within three months, bail being given for 
payment of the captor’s costs. 

(2) On an application by resp. to discharge tlie 
I order, the practice, where an appeal is allowed 
I after notice, was discussed. — Cremiuj v, I^auker, 
The Aspasia (1857), 11 Moo. P. C. C. 79; 14 
E. R. 625, P. C. 

827. Extent of jurisdiction — No original Juris- 
diction.]— ; the Judicial (’ommittee have 

no jurisdiction to determine* a matt(*r litigated in 

• • • • 

that ct. — Re Gould (1838), 2 Moo. i\ C, C. 188 ; 
12 E. R. 975, P. C. 

328. J-T-Cl) The Privy Council will 

not act as a ct. of original juiLsdiction. 

(2) Where the judge of the ct. below had 
improperly suppressed documents which were not 
discovered until after the transmission of the 
' appeal to Her Majesty in Council : — I/eld : no 
opinion on the merits would be given A the case 
would be remitted to India for reconsideration, — 
Juveer-Bhaee V. Vuruj-Bhaeb (1844), 3 Moo. 
Ind. App. 321 ; 4 L. T. O. S. 189 ; 18 E. R. 621, 
P. C. 

329 . Except in peculiar circum- 

stances.] — The J udicial Committee will not, except 
under peculiar circumstances, pronounce an original 
judgment from which there is no appeal ; A on 
this ground refused to retain an ecclesiastical 
suit A pronounce an immediate sentence. — 
Martin v. Mackonociiik (1882), 7 P. D. 94 ; 
51 L. J. P. C. 88 ; 46 L. T. 699 ; 46 J. P. 213 ; 
31 W. It. 1, P. C. 

330. ,J — Where no iudgment has 

been given by the ct. below, the Judicial Committee 
will not hear a case on the merits as a ct. of first 
instance, oven if it has all the evidence before it.- 
Kent v, CoMMUNAUxii des Soeurs db 
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DB lA Providence, [1903] A. C. 220 ; 72 
Jj. J. P. O. 0] ; 88 L. T. 275 ; 19 T. L. li. 346, 

P. 0. 

In ecclesiastical appeals.]— >Sfce Nos. 
620, 621, post 

331 , Appellate Jurisdiction — Right of alien 

to appeal — Alien ami.] — SenMe : if a ct. ad- 
ministering justice on the King’s behalf makes 
an order, judicial in its nature, by which someone 
is unjustly & injuriously affected, the person 
aggrieved is not precluded from applying to the 
King in Council to redress Ids wrong, merely by 
the fact that ho is not the King’s subject. — 
IlEMCHAND DEVCHAND V. AzAAI SAKARLAD 

(^OTAMTAL, [1900] A. C. 212 ; 22 T. L. R. 208, 

P. 0. 

Alien enemy.] — See Prize Iaw 

‘ Jurisdiction. 

In what matters.] — Sec 8ub-sects. 2, 
3, 5, 7, 8, post, 

332. To issue mandatory order — ^To lower 

court — To enter up Judgment after verdict.) — The 

Judicial Committee have no power under their 
general jurisdiction, a ct. of error, to issue an 
order in the nature of a mandamns to the (?t. of 
Common Pleas of Tabago, to enter up judgment 
after verdict obtained on behalf of plif. in an 
action of assault, though such judgment ought 
to have been entered up as of course. — He Muir 
(1839), 3 Moo. P. C. C. 150 ; 13 E. R. 05, P. C. 

Annotations .—Raid. Jic Maufiiug’s Assitjfuoes (1840), 3 
Moo. P. (J. O. 154 ; He Whil«old (1845), 5 Moo. P. (*. C. 
157. Mentd. (Jolouial Bank o. Warden (1840), 5 Moo. 
P. 0. C. 340. 


333 . ,] — The Judicial Committee 

have no power to issue a mandatory order. — De 
SouzA’8 Petition (1885), 1 T. L. R. 597, P. C. 

334 . To order release of party imprisoned 

for contempt — Pending appeal.) — (1) The Judicial 
Committee has no jurisdiction to direct the release 
of a paj*ty imprisoned for a contempt in the ct. 
below, pending an appeal I'especting the merits 
of Ihe suit. 

(2) Evidence, not adduced in the ct. below or 
forming jjart of tlie ti-anscript, admitted on motion 
to be used at the hearing of the appeal, subject to 
all just exceptions. —Hughes tu 1*okral (1842), 
4 Moo. P. C. C. 41 ; 13 B, R. 210, P. C. 

335. .] — Souza (1888), 

Times, Dec. 3. 

336. When Jurisdiction determined — Remittal 
to lower court under order of reference.) — Jeswunt 
Sing-Jee Cbby Sing-Jee v. Jet Hing-Jek Ubby 
Sing- J EE, No. 587, posi. 

337 . Original suit concluded.] — Subse- 

quent to an order in Council rovej‘sing a sentence 
of the Prerogative Ct,, & decreeing probate of a will 
of 1825, a will dated Mar., 1851, was discovered, 
& an application was made to the Judicial Com- 
mittee for i^robate : — Held : the original suit 
being cr)ricluded, the jurisdiction of the Judicial 
Committee was exhausted, but if a petition was 
presented to Her Majesty to refer the matter 
specially to them, they would entertain the 
application. — Cutto v. Gilbert (1864), 9 Moo. 
P. C. C. 131 ; 14 E. R. 247, P. 0. 

Annotations: — Mentd. Brown v. Brown (1858), 8 E. & B. 

876 ; Wlxarram v. Wharram (1864), 3 Sw. &; Tr. 301; 

Lemago v. Goodban (1865), L. 11. 1, P. & D. 57 ; Borthun 

t). Borthon (1868), 18 L. T. 301 ; Homeston v, Howett 

(1872), 25 L. T. 864 ; 8Uver v. Silver (1872), 27 L. T. 

766 ; In the Goods of De la Saussaye (1873), L. R. 3, 

P. & D, 42 ; In the Goods of Howden (1874), 43 L. J. 

P. &. M. 26; Dompsey v. Lawson (1877), 2 P. D. 98; 

Helller v. HeUier (1884), 9 P, D. 237 ; Townsend v, 

Moore, [1906] P. 66. 

838. Ouster of Jurisdiction — Undertaking not 
to appeal.] — (1) The High Ct. at Calcutta, at the 
instance of applt.’s counsel, agreed to conSlne the 


dec^ion of that ci. to one point, with an under- 
taking that no appeal to Her Majesty in Council 
should be made from the decree. Notwithstanding 
such undertaking, an appeal was brought to 
England. The High Ct. certified in the record 
the undertaking :~Held : such undertaking pre- 
cluded an appeal. 

(2) As resps. had not applic^d in the first instance 
to dismiss on tliat ground, but liad allowtul the 
case to proceed to the hcaiiiig of the appeal, costas 
nomine expensarum only were allowed. — Ameer 
Ai.i (Moonsiipje) V, Indkrteet Singh (Maha- 
ranee) (1871), 14 Moo. Ind. App. 203 ; 20 E. R. 
703, P. C. 


Sub-sect. 2. — Appeals in Admiraliy 
MA'rjT:ps 

In admiralty causes.] Admiralty, Vol. 1., 
pp. 230-241. 

In prize cases.] — See Prize Law Juris- 
diction. 


Sub-sect. 3. — Aitealh in Ecclesiastical 
Maiters. 

Jurisdiction generally .] — See EccLEsiASTrcAL 
Law. 

Appeals from colonial bishops .] — See Depen- 

DENC1I5S, (/OLONIES BRITISH POSSESSIONS. 

Power of Judicial Committee to retain suit on 
appeal .] — See Nos. 329, anic, 520, 521, post. 


SuH-spx^T. 1. — Jurisdiction as to Copyrigut. 
See Copyiight Act, 1911 (c. 40), s. 4. 


Sub-sect. 5. — Appeals from Courts outside 
United Kin(;dom. 

Consular courts.]— iSVc Part XVI., post* 

Colonial courts .] — See Dependencies, Colonies 
& British Possessions. 

In criminal matters .] — See No. 958, post ; 
Dependencies, Coj.onies As British Posses- 
sions. 


Sub-sect. 0. — Jurisdh’tion as to Schemes 
for Endowed Schools. 

See Endowed Schools Acts, 1809 (c. 50), s. 39, 
1873 (c. 87), s. li, k, generally, Education. 


Sub-sect. 7. — Appeals as to Costs. 

339. General rule.]— The rule with respect to 
costs in tlie House of Lords, as in the 
Council, & in Ch., is that one camiot appeal for 
costs alone, but if an appeal be brought on the 
merits, not on colourable grounds of appeal, lor 
ihe pui’pose of j*aising the qu(‘stion of costs, the 
House will not treat that as an appeal for coste, 
but will, even in affirming the judgment of the 
ct. below, consider the question of costs 
raised, & where there is hardship on applt., ynll 
reverse so much of the judgment of the ct. below 
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Sect. 2. — Juri,sdicfio)i : JSub-ficvis. 7 8. i>cct, 3: 

Sub-ficcf. A. {a), ib) d’ (c).] 

as gave costs against him. — I nwus r. Mansfield 
( 1835), 3 Cl. &: Mn. 302 ; 0 E. K. 1472, H. L. 
Annointians Refd. Ku'koii r. Yorke I’euiiisula JJ. Kcain, 
.. Atlolaido Lieeiisinfi: J.)., [19081 A. C. 454. Mentd. 
(.iordoii-CHiiniuing i\ Hou]as^^o^th, [1910] A. C. 537. 

340. .] — aSVw/6/c ; the .rudioial Committee 

will not entertain an appeal merely for costs. — 
Keemee Baee (MussrMAT) r. Lat(iiman-Das 
NaiuiaiN“1)As (1837), 1 Moo. Tnd. App. 470 ; 
18 E. K. 188, P. C. 

341. .J — On an appeal from a decree of 

the Aiee-Admity. (4. of Sierra Leone, resioiing 
property seized for breach of the customs laws, 
but without damages or costs, as it was held that 
there was probable cause for the seizure : — 
Held : as regarded one of the applts., who proved 
not to be owner of the goods, though so proceeded 
against, the appeal was for costs alone <.Y could 
not be entertained. — W ilson v. 1L (1880), L, JL 
1 P. C. 405 ; 4 Moo. P. i\i\ N. S. 307 ; 10 E. K. 
333, P. C. 

Annoiaixon Refd. Piokoii r. Yorko Peninsula JJ., Keam 
r. Adelaide Liccnsiinr JJ., [1908] A. V. 45 4. 

342. Costs in discretion of court below — No 
mistake or misapprehension in court below.] — 

Where costs are in the discretion of the ct. below, 
an app<'al will not lie in respect* of costs alone, 
unle.‘'S the ct. below has proceedt'd upon a mistake 
or misappi-ehen.sion. Where there has been bond 
fide care exercised by the judge who refused costs, 
no appeal will be permitted wliich involves a 
question of costs only. — x\itenboroitgh x\ Kemp 
( 1831), 14 Moo. P. C. (\ 351; 5 L. T. 37; 25 

Aiiiiotalion : — Consd. Uichardfl v, Birle> (1 1 ), 2 Moo. P. C. C. 


343. 


-.J — AYliere the Ecclesiastical Ct., 


in a &iul for subtraction of church rate, holds the 
rate t(» be void on the ground of irregularities at 
the vestry meeting, but neveiiJiele.ss in its dis- 
cretion refuses to give defts. their costs of the 
suit, if this discretion has been bond fide exercised 
by such ct. the IMvy Council ■will not t‘ntertaiii 
an appeal solely on the ground of this refusal of 
costs.— K icilvbds r. Bibley (1831), 2 Moo. 

N. S. 93; 10 L. T. 112 ; 28 J. P, 

15 E. B. 838, P. C. 

344. Costs amounting to appealable value.] 

Appeals to the Judicial Conimitt(*e merely for the 
sake of costs wiM not be allowed, even if the costs 
amount to the appealable value. — C bedit Eoncier 
OF ^Mauritius v, Paturau (1873), 35 L. T. 8(i9, 

345 No question of law involved.! — The ct., 
having made absolute a loile for prohibition at the 
instance of applts. against resp. justices, refused 
to order them to pay applts.’ costs i— Held : an 
appeal did not lie as there had been no mistake of 
law, A tlie ct. had exercised its judicial discretion. 
— Kieken i\ Yorke Peninsui^a JJ., Keam v, 
Adelaide Liienhing JJ., [19U8J A. C. 454 ; 78 
L. J. P. C. 45 ; 99 L. T. 529 ; 24 T. L. K. 821, 
P. C. 

346. Construction of statute Involved.] —By 

Public Works Act, 1912, of New South Wales 


(No. 45 of 1912), s. 118, it was provided that, in 
the case of an arbn. under s. 107 of that Act to 
settle the compensation payable for lands com- 
pulsorily acquired for jiublic puiqioses, (a) all the 
costs should be borne by t he constructing authority 
unless the sum awarded by the arbitrators was 
the same or a less sum than was ofTeivd by the 
consiru(;t ing authority, in which case each party 
should bear his own ct»sts ; (5) if the sum awarded 
was one-third less than the amount claimed, the 
, whole costs should be borne by claimant. The 
I arbitral oi-s awai*d(*d a sum which was larger than 
j that offered by the constructing auihorit-y, but 
more than ono-tliird loss than the amount claimed : 
— Held : all the costs of the arbn. should be paid 
by the constructing authority. — Bailwayr & 
' Tramways Chief (U)mu. r. Hutchinson (1914), 
I 110 L. T. 915, P. C. 

I Sec, also, Admiralty, Vol. I., p. 237, No. 1330. 


I Sub-sect. s. — Api»eals in other 

j 347. Decision of Treasury— As to grants by 
Crown of property accruing by virtue of preroga- 
tive.] — Semhlc : the Privy Council will not 

exercise jurisdiction as a Ct. of appeal from the 
decisions of the Lords Toinrs. of the Tre^asury, as 
to grants by the Crenvn of property accruing to 
it by virtue of its prerogative.- Deccan Army 
Case (1833), 2 Knapp, 103 ; 12 E. B. 418, P. C. 
Annotation : — Mentd. Banda & Kirwee Booty (1800), 
j L. H. 1 A. A’ K. J09. 

' Lunacy matters.] — Sec Lunatics A Iversons 
I OP Unsound Mind. 

348. Matter of procedure.] — Boston r. Lkulvre, 
No. 010, posi, 

.] — Sec, also, No. 373, post, 

' 349. Error on face of record.] — (1) An ai)poal 

! lies to tliis ct., as a ct. of (‘rror, if there be error on 
the face of th(‘ record such as iniglit be moved 
. in arrest of judgment in the ct. below. 

(2) Whore there* is a fatal objection to the right 
of appeal, rosy), ouglit to ay^ply to queisli i he ayipeal, 
j & not to wait till the healing to urge* such obj(*ction 
to its compete*ncv. — Tronson r. Dent (1853), 
, 8 Moo. P. C. C. 119 ; 1 1 E. B. 159, P. C. 

1 Annotations: — Mentd. Cainnjell v. (1800), 5 U. & N. 

! 728 ; Blasco v. Flolchor (1803), 32 L. J. (J. P. 284 ; Tlio 
I Helene (1806), Brown & Lush. 429 ; The Freodoin (1871), 

L. H. 3 P. C. 594 ; Notara v. lionderbeni (1872), L. H. 

7. Q. B. 226 ; Argon, ((^argo ox) Gaiidet e;. Brown, The 

Howsons, Goipel v. Comfort h (1873), L. 11. 5 1*. C. 134 ; 

Atlantic Mutual Tnsce. v. Hutli (1880), 16 Cli. D. 474, 

Committal for contempt.] — See Contemi^t of 
Court, Attachment & Committal, pp. 7, 82, 
■ Nos. 7, 1005, ante. 

I 350. Order on reference to court -Extra cursum 
I curiae.] — Whe*re i)roce*edings are taken out of the 
I ordinary cursus curiae, witli the assent of the 
I pariies, the decree of the* ct. bi*low cannot be 
I regarded as the award of an arbitrator, so as to 
I deprive either y)arty of the right of aj)peal, unless 
there has been an aU<*m[)t to give the ct. a juris- 
diction wliich it; do(*K not possess, or unless tlio 
procedure has been so violently strained as to be 
put entir(‘ly out of its course. — Pjsani v. A.-G. 


PART X. SECT. 2, SUB-SECT. 7. 

1 . vasts in aiscretion of cou 
helffic.y- When the question 1 h only t 
to the discretion of a colonial ct., tl 
rule is that the l^ivy Council will n< 
wview that discretion. — Davuss - 
Habrib (1884), 5 N. S. W. L. R. 66.- 
A wB# 


q. Taxation of costs. I —No a])j)eu 
wiJl lie to the Privy Council from i 
decision refusiugr a review of taxatioi 
of a bill of costs. — Be Maonamaha* 
Costs (No. 2) (1884), 6 N. S. W. L. li 
342 ; 1 N. S. W. W. N. 23.— AUS. 


PART X. SECT. 2, SUB-SECT. 8. 
8481. MaUer of procedure ,] — No 


apjKiil will lie fo the l*rivy Council 
from a decisloji of a colonial ct., whore 
the (iiiestion relates merely to the 
practice to bo followed . — Be Maona- 
mara’h Costs (No. 2) (1884), 6 N. S. W. 
L. It. 342 ; 1 N. 8. W. W. N. 23.— 
AUS. 
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FOB Gibbaltab (1874), L. B. 6 P. C. 610; 30 
L. T. 729 ; 22 W. 11. 900, P. O. 

Annotations : — Mentd. llcaddy v, Pendorgast (1886), 56 
L. T. 767 ; Moody v. Cox & Ilatt (1917), 116 L. T. 740. 

See, generally, Aiibitkation, Vol. II., p. 317, 
Nos. 42-44. 

351. Question of abstract & general character i 
Involved.] — The Judicial Committee will ab.stain 
as far as possible from deciding questions of an 
abstract general character on the interpretation 
of the British North America Act, 1807 (c. 3), 
until they come before them in actual litigation 
about concrete disputes. — ^A.-O. Foii Ontauio c. 
A.-O. pou Canada, [1910] I A. C. 598; 85 

L. J. P. C. 127 ; 11 1 L. T. 774, P. (J. 

When leave to appeal from colonial court 

granted.] — See Dependencies, Colonies & British 

l*OSSE8S10NS. 

Issue of fact only involved.] — See Nos. 355, 
307, 308, 370, post. 


Sect. 3.— PRACTICE AND PROCEDURE. 


duction of other matters, wliich were in no way 
before tHe judge of primary instance (Lord 
Cairns). 

(4) On granting special leave to appeal a sum 
of £300 was deposited as security for resps.’ 
costs. Three sets of resps. appeared separately. 
In affirming the decreci appeahsl fi‘i)m it. was 
ordered, that if the taxed costs of each of the 
resps. amounted to a larg<T sum Ilian on(*-third 
of the sum so deposited it was to be divided ratably 
among the three resps. — Lyali. v. Jaiuiine (1870), 
L. R. 3. P. 0. 318 ; 7 Moo. P. C. C. N. S. 110 ; 
39 L. J. P. C. 43 ; 22 L. T. 882 ; 18 W. R. 1050 ; 
17 E. R. 45, P. C. 

355. .] — Petition for special leave to 

appeal, in a case involving only an issue* of fact, 
refused. Such petition must state fully but 
succinctly the grounds uijon wliich it is tuised ; 
the record not being before the ct. until forwarded 
by the proper authorities. — Canada Central Ry. 
Co. w Murray (1883), 8 App. Cas. 571, P. C. 

356. Amendment of — Statements in petition too 
general & vague.] — Goree Monee Dossee v. 
JucGUT iNDRO Narain Chowdery, No. .353, ante. 


Suii-sECT. 1. -Leave to Ai»peal. 

A. Petition for. 

(a) In General. 

352. Position of Crown.] — (1) Leave to appeal 
against a decision pronounced in 1819, & in wliich 
no step hatl been taken for two years previous to 
the application refused. 

(2) Scrub I e : the Crown has no greater right 
than the subject to be let in to appeal, in a general , 
case in which its interests are concerned. — I ming | 
V. Ingham (1839), 3 Moo. P. C. C. 20 ; 13 E. R. 
11,P. C. 1 

(h) Contents of, \ 

353. Necessity for full statement — Of facts & 
grounds of petition.] — it is incumbent ujion a 
party applying for special leave to aiipeal, to set 
out in the petition a full stat(*ment of the facts Ac 
legal grounds, to show that thc‘re is a substantial 
case on the merits, A a point of law involved, 
proper to bo determined by the appellate ( 't. 

A petition for special h’ave to appeal containetl 
a general statement of tlio proceedings in India, 

& an averment that tliey were irrc'gular & con- 
trary to law: — Held: such petition must be 
dismissed, or stand over for ameiidiuent, as being 
too general A vague. — Gokee Monee Dossee v. 
JuoGUT Indro Narain Chowdery (1806), 11 
Moo. Ind. App. 1 ; 11 W. K. 5)04 ; 20 E. R. 1 ; , 
sub nom. Gouu Monee Dossee v. Jogendro | 
Narain Cuowdury, 12 Jur. N. 8. 477, P. C. 

854. ,J — (1) On a petition for special 

leave to appeal the petition must fully A truly 
state all circumstances wliich possibly can have 
any bearing on the leave asked for. 

(2) Where, on the evidence submitted to the 
ct. below, the order was properly made, no appeal 
will lie on the ground that facts existed which 
would, if known to that ct., have led'to a different 
order being made, those facts, though known to . 
applt., not having been submitted to the ct. 1 

^) This is an appellate tribunal, an appellate ' 
tribunal, no doubt, wliich possesses large powers 
to admit in proper cases, by way of supplement, 
evidence upon points which upon the hearing may 
reqiure to be elucidated, but this is certainly not 
a tribunal to which resort can be made by those 
who are obliged at the outset to confess, that 
they have no case for appeal as the matter stood 
before the judge who heard the case in the Colony 
& that their only ground for appeal is the intro- 


(c) Time for. 

357. After year from refusal of leave in court 
below.] — Petition for lea\(* lo api)eal need not bo 
prcbcnted to the King in Council witliiu a y(*ar 
after leave to aj>peal has ])eeji refused by the 
ct. b(4ow. 

An action was brought against D. as exor. A 
also as husband of the sole heiress, under a will. 
A few days previously lo the final sentence in the 
ct. below, D.’s wife di(*d, leaving him by her will 
joint heir, wit lx her eliildren, of her property, A 
appointing tlie O.C. guardians of the children. 
Both D. A the O.C., who had not })r(*viously bo(m 
parties, ])etitioned the ct/. b(4ow for leave to appeal, 
who rt'fusod it to 0.(k but granted it to D. : — 
Held : (1) the O.C. had a right to interv(UU) after 
sentence, for the purpose of appealing, A to 
prosecute their appeal, although the appeal of 
D. had been -dismissed for uou-prosecution ; 
(2) if an appeal was dismissed on accouiit of the 
neglect of tin' guardians of infants to bring it to 
a decision, the infants when they caim* of age 
would have a right to revive it ; (3) applt. was 
not permitted tt> insist that the judgment against 
which h(* had appealed was 
parties to the suit in which 
objection not having been taken in the ct. bedovv.- 
Orphan Boaiu) c. Van Reenen (1829), 1 Knapi 
83; 12 E. R. 252, P. 0. 

358. After six years — AppeUant not responsible 
for delay.] — After .a delay of six years the Judicial 
Committee refused to gi’ant leave to prosecute an 


711, P. C, 

359. After two years.] — L aing v. Ingham, No. 

352, ante. ..... r i • 

360. .]— The Royal Ci. of Jersey having 

pronounced arrests made by tbo A.-G. 

of the Island to have been lUegW, uio ongina 
npt,it,iotier brought a petition in the Jloyal Ct 
the A.-G., for damages. The A.-G., upon 
bwng called upon to answer, summoned the 
Lieutenant-Gos'ernor, tlie liailift A Jurats, alle^g 
that, as he hail acted under their advice, they 
were proper parlies to tlie suit, A they were 
joined with him «« 

Bailiff A Jurats constituted the I^oyal Ct. The 
A.-G. then put in a plea that the ct. thiw 
constituted was incompetent, as being interestea 
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in, ^ paHies lo, the suit, whoi*eupon the ct. 
declared itself incompetent to adjudicate in the 
cause. Petitioner took no furtlier steps for two 
years, A\hen he pi'esented a petition, to the Queen 
in Pouncil, ik obtained a summons for the A.-O. 
to appear. The A.-(». petitioned to dismiss such 
summons on the follovviii^ grounds : (a) because 
no leave to appeal had bc‘en granted by the ct. 
below. (6) because the other parties to the suit 
ought to ha\e been summoned, (c) because if it 
uas an api)eal, it had not been duly prosecuted 
within tlii’ee months from the dat-e of th(^ act of 
the ct. : — Hild : such objections weri‘ fatal, & 
the summons must be dischad^ged. — lie Whitfield 
(1845), 5 IVloo. P. C. V. 1.57 ; 13 E. 11. 150, P. 0. 

361. After time limited— By Bombay Charter — 
Special circumstances— Petitioner consenting to 
term^.l — Leave given to appeal, in the circimistances, 
though the time limited by the Bombay ('barter 
had expired, A the decree of the ct . below sanction- 
ing the sale of real estate, the subject of tJie suit, 
had been paitially acted upon ; the petitioner 
und(*rtaking not to disturb the possession or title 
of the ])urchasei*s of any part of the properly 
actually sold, to gi\e security for costs for £1,50(), 
A to abide by any order uhieh the .Judicial Com- 


Oircumstances showed that there was no wdlful 
lacdies in not lodging the petition of appeal in the 
registry of the High Ct. of Admlty. within the 
prescribed time, & that the delay arose from the 
parties waiting a decision on a pending appeal, 
which involved a similar question: — Held: the 
circumstances justified the exercise of the dis- 
cretion vested in the Judicial Committee, to 
admit an appeal under the sect., upon payment 
of the costs of the application, & giving security 
for further costs. — ('assanova v. R., The Ricardo 
Schmidt (1860), L. R. 1 P. 0. 115 ; 3 Moo. P. C. C. 
N. S. 484 ; 12 ,)ur. N. S. 127; 11 W. R. 017; 16 
E. R. 183, P. C. 

364. At hearing— Leave to appeal granted by 
lower court ultra vires — Leave to appeal nunc pro 
tunc.] — The leave to appeal granted by the coui*t 
in India being under the circumstances of the case 
clearly 7 dtra vire^, an objection by resp., made 
before the argument on the merits had com- 
menced, that the appeal was without autliority, 
w^as allowt»d to prevail, & the appeal was dismissed, 
but without costs. 

The right i>ractice is to take objections of tliis 
kind at the earliest moment. It Ls however com- 
petent to their J^ordsliips to hear it at any stage 
of the appeal, <fe also to grant in fitting c.ises 
special leave to appeal, 7iiinc pro iun(\ directing 


CA2LM SiiERAZEE (1852), 7 Moo. P. C. C. 391 ; 13 
E. R. 931, 1*. (’. ; suh vom. Be Musadee Mahomed 
Cazlm Kuickazee, 5 Moo. Ind. App. 190. 

AniwUitwn Refd. lie Silmaiam (1853), 5 Moo. Ind. i 

App 32 J. 

362. By Vice- Admiralty Courts Act, 1832 

(c. 51) — Ignorance of rule limiting time.]— By rules I 
made under th<* above Act all appeals were to be 
asserted within fifteen days aftcT the date of the 
decree appealed from In Mar. 1810, a decree 
w^as pronounced by the Viee-Admlty. C’t. at Haint 
Helena, ie‘-toiiTig a \essel seized by a British 
cruiser for an alleged infraction of Slave Trade 
Act, 1821 (c. 113), A refemng tlie amount of 
costs A damages to the registrar, appeal was 
asserted by the seizor’s proctor, who atterhied 
befoi*e the registrar under tlio decree. In Dec. 
of that year, a petition of ai)pcal was brought in 
by the Queen’s Proctor, on behalf of the seizor, 
wliich the registrar, in consequence of the appeal 
not having been asserted within fifteen days, 
refused to receive. On an application made 
ex p., supported by affidavits stating that it was 
the seizor’s proctor’s ignorance of the rule for 
asserting the ai)pcal, wliich alone prevented him 
fioin appealing, leave was given to appeal, subject 
to a countcr-i>etition being presented by resp. to 
dismiss the appeal. Upon an act on protest 
against the right of appeal by resp. : — Held : there 
was no sufficient ground to enable the Judicial 
Committee to allow the appeal. — R. v. Dias 
( 1849), 6 Moo. P. C. C. 102 ; 13 E. R. 622. 

863. By Vice- Admiralty Courts Act, 1863 

(c. 24), s. 23 — Parties awaiting decision on pending 
appeal — No wilful laches.] — ^By the above sect, 
the time for appealing from the Vice- Admlty. Cts. 
abroad was limited to six months, & a discretion 
was vested in the Judicial Committee to admit 
an appeal notwithstanding six montlis had elapsed. I 


Such application was refused in the })resent case, 
on the ground that the rights of applt. might be 
ascertained, A enforci'd more satisfactorily in 
some other proceedings than by their Jjordships 
under the irregular appt^al sent up by the ct. in 
India. — Gajadiiuii Pkkshad v. Emajvi Ali Beg 
(Two Widows op) (1875), L. B. 2 Ind. App. 
205, P. (k 

Time for petition for leave to appeal in form& 
pauperis.] — See No. 759, post. 

Time for appealing generally.] — Sec Sub-sect. 7, 
post. 

Time for petition to enter cross appeal.] — See 

Sub-sect. 4, post. 

B. Grounds for granihuj or refusing. 

365. Appeal disallowed In lower court — By 
reason of insufficiency of security tendered.] — The 

ct. below at the Mauritius is the sole judge of the 
surticiency of the secuiity to be given for the due 
I>rosecutiou of an appeal. Where that ct, has 
refused to allow an apjx^al on account of the 
insufficiency of the security tendered, the Privy 
Council will not allow one to be instituted. — 
Cambernon V . Eoroionakd a Soubhie (1830), 
1 Knapp, 251 ; 12 R. R. 314, P. C. 

AnuotaXwn : — Reid. Luing v . Ingham (183U), 3 Moo. P. O. C. 

2G. 

366. Appellant not within Jurisdiction when 
Judgment given — No notice of proceedings — Nor 
representative within Jurisdiction.] — Upon a 
petition stating that a pai»ty against whom a 
decree had been piDnounced by the Supreme Ct. 
of Newfoundland, was at the time resident in 
England A had no representative within the 
Island, nor notice* of proceedings against him ; the 
Judicial Committee fjave leave to appeal upon 
terms ; notwithstanding that he had not asserted 
an appeal witliin fouiteen days from the final 
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861 i. After time limited — By Orders 
tn Cotinoil .\ — The period allowed by 
Orders in Council, within which to 
petition lor leave to appeal to the 


Privy Council, is thiee lunar months. — 
Tekry V. HosKiMi (1854), 2 Legge. 
819.— AUS. ^ 

r. Filing petUwn wUhin specified 
time^ Actual application ctffer.}— A 
petition lor leave to appeal wae filed 


i^lthln the Hpeclfiod time alter the 
judgnieiit coroplaluod of, but the 
auplicaiioa In ct. was not made untlL 
alter such time : — HeM : the applica- 
tion was not out of time. — Bai;olay v. 
Bank of New South Waxes (1879), 
2 N. 8. W. W. N. 66.— AUS. 
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decree cts required by the Chai*tep of Justice 
of Newfoundland. — Henderson v, Henderson 
(1843), 4 Moo. P. C. 0. 269; 13 K. H. 301, 

P. 0. 

367. Issue of fact only involved — Four verdicts 
against appellant.] — Application was made for 
leave to appeal from an order of the Supreme Ct. 
at Van Dieman’s Land, refusing a fourth new 
trial of an action of trover, the subject-matter of 
which amounted to £970 : — lleld : as tlie Charter 
of Justice limited the right of appeal to £1,000, 
& as, upon the merits, it was a mere question for 
a jury who had already found four times against 
petitioner, the application must be refused. — 
lie Sherwin (1814), 4 Moo. P. C. O. 311; 13 
E. R. 323, P. C. . 

368. .J — The High Ct., acting regulaily 

within its jurisdiction, suspended a pleader from 
practice for misconduct. The J udicial Committee, 
not being prepared to say, from the materials 
before it, that the High Ct.’s conclusion on a pure 
question of fact was wrong, refused to grant 
special leave to appeal. It would not have followed, 
even if more doubt had been entertained on such 
a question, that an appeal would have been granted 
against judges so acting . — lie Quarry (1879), 
L. R. 7 Ind. App. (>, P. C. 

369 . ,j — cjanaj^a Central Ry. Co. v. 

Murray, No. 355, ante. 

370. Decision thereon clearly wrong.] — 

The Judicial (Jommitiee will not grant s})ecial 
h^ave to app<‘al from a ix^quisitioning order made 
by the judge of tlie Prize Ct. under Prize Cl. 
Rules, Ord. 29, it not being disputed that the goods 
W(Te mgently requii'ed for the prosecution of the 
war, unless, in their lordships’ oi^inion, the judge, 
in d(*termining that there was cause for investiga- 
tion so that an immediate release to the claimant 
would be improper, applied the wrong principles 
or came to an obviously errom^ous decision. 
Sp(‘cial leave to appeal was refused wit hout 
d<‘ciding whether there was an api3eal as of right. — 
The Canton, [1917] A. O. 102 ; 80 L. J. P. 30 , 
115 L. T. 816 ; 33 T. L. R. 05 ; 13 Asp. M. L. C. ! 
505, P. C. 

371. Absence of final Judgment — Judgment 
suspended in lower court.] — A bill of indict.ment 
foi* libel was found at the assizas held for the Count y 
of C., in Jamaica. The prosecution was a private 
one. The indictment was afterwards removed by 
ccriiorari io the iSupreme Ct. of Jamaica, k, tried 
on the civil side of that ct-., whim a verdict of 
guilty was found. Upon motion for airest of 
judgment, the Supreme Ct. suspended judgment, 
ponding an application to the Queen in Council 
upon certain grounds raised ; — Held : the petition 
for leave to ax^pcal must be dismissed A the ct. 
would not interfere nor give any opinion on the 
merits of the case. 


Qu. : whether, upon a record so framed, in 
the absence of a final judgment, an appeal will 
lie. — Re I^evien (1865), 10 Moo. P. 0. C. 31 ; U 
E. R. 400, P. C. 

372. Appeal abandoned.] — In circumstances 
showing conflicting & opi)osite decisions by thi^ 
Sudder Ct. upon the same question at issue >)etween 
the same parties, an appeal treated under Ski) 
Viet. c. 30, s. 2, as abandoned for non-prosecution, 
was restored upon terms of paying costs k under- 
taking t-o lodge cases forthwith Ac- to lodge security 
or a bond in England to the amount of £500. 
Where an appeal has been treated as abandoned 
under the above sect., thiiir Lordships have no 
power to grant leave to institute a new appeal, 
only a discretion to allow tlie original appc'al to 
be restored. — Hurrohoondree Deriaii (Ranee) 
V, Pran Kisiien Sinu (Rajah) (1857), 11 Moo. 
P. C. C. 152 ; 0 Moo. Tnd. App. 491 ; II E. R. 
(i.53, P. (^. ; subsequent procecduujs^ 11 Moo. P. (t. C. 
301, P. C. 

373. Appeal grounded on mere formal defect in 
procedure.] — The Judicial Commilteo will not 
advise Her Maj(*sty to grant leave to appeal to a 
part-y who resists a claim, not on the ground 
of the merits of liis case, but on the ground of a 
mere formal defect in pi*ocedure on the part of 
claimant . — Ex p. ivENNiNirroN (1802), 8 Jur. N. S. 

nil, P. C. 

374. Appeal out of time-^-By reason of alteration 
in practice by lower court.] — JVndiug ])roceediugs 
before llie High Ct. on an ap|)lication for a revi(»w 
of judgment, that ct. altered the then prevailing 
practice of i)errnitting an appeal witliin six months 
from the date of the judgment allowing or refusing 
a renew. In such circumstances, the six months 
prescril^ed hy the Ord. in Council of Apr. 10, 1838, 
from the date of the disTce havung OKpifed, special 
lea\e to appeal from tii(‘ original decr(*e k the 
ord. r(‘[iising a review was allowed. — N ouender 
Cjiunder Chose r. Mahomed Lnsuff (1808), 12 
Moo. Ind. App. 107 ; 37 L. J. W C. 10 ; 20 K. R. 
281, P. C. 

375. Matter not strictly appealable.]— Where a 
matter has been referred by Her Majesty to the 
Judicial Committee which is not strictly an 
appealable grievance, their Lojxlships may, under 
the reservations coiitainisi in Judicial Committee 
Act, 1833 (c. 41), advise Her Majesty to grant 
petitioner leave to appeal. — Mono an y. Leech 
(1841), 2 Moo. Ind. App. 428 ; 3 xMoo. C. C. 

' 308 ; 0 Jur. 225 ; 18 E. H. .302, 1’. (.’. 
Jnriotaiifm.'—'Retd, ('remidi v, J»arker, Tlio Aspasia (1857), 

31 Moo. P. (J. 0. 7J). 

376. Order only repetition of order from which 
appeal out of time.]— (I ) The Judicud tVunmitlee 
will Tiol allow an a})plt. who is out- of time for 
^piHxdifig against- an order to make a fr(‘sh apiuica- 
tion for the saini* thing to the ct. below in order 
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867 1 . Issue of fart orUy involved — 
Only small amount in dispute^ — No 
Question of general importance. a 
to api»oal will not be granted where the 
judges in the cts. below differed 
radleally on the facts, where only a 
small amount is involved, & where no 
quoBtion of general importance neces- 
sarily arisoa. — Uioiiardbon & Sons v. 
Bkamibh (1915). 8 W. W. R. 109.— 


871 1. Absence of final /udgment,]- 
A. moved for leave to appe^ to th 
l^ivy Connell from the decision of th 
Ct. on a speeiai ease ; — Held : a 
it WM doubtful whether the deolslo 
was flnai or not, & ae an appeal there 
from lay to the High Ct., leave t 


appeal to the l*i*ivy Council as 
refused. ISemble : auch deciaion ia not 
a final judgment witliin Order in 
Council of Oct. 18, 1909, el. 2,— lie 
Trust 6c Agknoy Oo. oi- Australia, 
119103 S. K. Q. 320.— AUS. 

371 ii. .3 — The absence of a 

formal judgment on record will not 
prevent the judicial committee of the 
Privy Council h:om entertaining an 
appeal. — Robinson w. U. (1665), 5 
Nfld. L. R. 118.— NFLD. 

372 i. Appeal abandoned. ] — Applt. 
obtained leave to appeal Deo. 189b. 
Several exteuaions of time for lodging 
tranacript were given, & on Sept. 6, 
1897, a peremptory order waa made 
for lodgment of tranaoript on Sept. 20 ; 
it was BO lodged. No application wm 
made, for the final order for leave to 


ppeal, within the proper time : —Jleld : 
ho appeal must be deemed abandoned. 
-Alliance Contra ctino Co. y. 

lussBLL (1898), 23 V. L. R. 515. 
lUS. 

374 1. Appeal otU of Leave 

lay bo refused on the ground of the 
pplicatiou being too 
lOHKlNO (1854), 2 Loggo, 819. ^AUS. 

s. Where error in matter of law. 
Vhen it mauifeatly appears that the 
t. below has erred In a m^ter of Itw 
jave wiU bo given , though it will be 
efused, even in such case, if it appear 
hat the ct. below iiaa decided the case 
iidepoudently of any point of law ^n 
, particular view of ^he f^te.— N ew 
Jrunbwiok Ry. Co. w. McLeod (1882), 
/OSS. Dig. 644.— CAN. 
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to bring liiin&clf williin time for appealing against 
the second order. 

(2) Mliere there has been great delay on the 
part of applt. in the assertion of liis alleged rights, 
A: he has neglect i‘d to bring all the facts known 
to him prop(*rly before the cl. below, the Judicial 
Coniiniitee will not extend the* time for appealing. 
— GniEVK V, Tasker, 11900J A. G. 132 ; 76 

L. J. P. i\ 12 ; 94 L. T. 116, P. C. 

377. Court applying wrong principles.] — The 
Canton, No. 370, ante. 

Prize appeals generally.] —6'ec Prize I^aw A: 
J uRiSDirnoN. 

Appeals from courts outside United Kingdom — 
Amount below appealable value.] — See Depend- 
encies, Codon jp:h A: British Possessions. 

Appeal Involving matter of public Interest 

or important question of law.] — See Depeni>- 
encies, Codonies a British Possessions. 

Criminal matter — From consular courts.]— 

No. 968, post. 

From other courts outside United Kingdom.] 

— S(< J)EPENDEN(^1ES, COLONIES A BRITISH POS- 
.‘-ESSIONS. 

Petition for leave to appeal In form& pauperis.] — 

Sec Sub-sccl 14, post. 

Petition to enter cross*appeal.|— See Sub-sect. 4, 
pout, 

C. On W/ioi Terms (jranted. 

378. General rule.] — Where tliis ct. grants 
to appeal, under the p^neral jurisdiction of 

the Queen in Council, it will irniiose such terms 
upiui the jiarty applying as the si^ecial circum- 
stancc*s of tlu‘ case requiri'. 

An appeal was admitted from an order con- 
iiiming the report of comrs. in a partition suit, 
although the appealable \alue was under th(‘ 
amount prc&ciibed by the Ord. in Council of 
Apr. 10, 1838. Petitioner had otfered to com- 
pensate deft., if the rej)oit of the comrs. was 
varied. The .Judicial Committee, in granting leave 
to ai^peal, put Petitioner upon terms of lodging in 
the C^ouncil office, wdtiiin four months, a ceiiiticate 
of recognisance to the Queen, in the sum of £1.500, 
for such compensation A costs as might be awarded. 
— Be fcilRNARAlN Gho.se (1853), 8 Moo. P. 0. C. 
270 ; 5 Moo. Ind. App. 322 ; 14 B. B. 100, P. V. ; 
suhsequent proceedings, snh norn, SiBNARAiN Gho.se 
V, liuLLODHUR DohS (1855), 9 Moo. P. C. C. 364, 
P. O. 

379. Giving security- For what amount.] — 

Semhle : the Council will not direct a greater 

security to be entered into by an appet.. on 
granting him leave to appeal, than it had been 
the practice to require in the colony although tlie 
instructions to the Governor empowered liiin to 
require* greater. — C'liAlG v, Shand (1830), 1 Knapp, 
253 ; 12 B. K. 315, l\ C. 

380. .] — The Supreme Ct. at the 

Mauritius refused to allow an appeal to the Queen 
in Council from a definitive sentence in a suit for 


a divorce a vinculo, (*xcept upon terms of giving 
security in the aggregate sum of £1 ,200 sterling, for 
performance of the order in Council to be made on 
appeal, & the costs incurred thereby. On petition, 
the judicial Committee granted leave to appeal, 
fixing the security at £30(3. — HurJki v. JIulm (1813), 
4 Moo. P. 0. C. 202 ; 13 B. R. 302, P. C. 

381. .] — Be Mushadke Mahomed 

Cazum Sherazek, No. 301, ante. 

3g2. .] — Be SiRNARAiN Chore, No, 

378, ante, 

383, .] — (1) Where a dccrecj had 

I been made that accounts should ht* opened A 
I referred to the miuster, deft, did not. immediately 
appeal from tliis interlocutoi*y decree*, hut pro- 
' ceeded in the master’s office in respt*ct of the 
' matt(*j*s included in tlie accounts ; but bt*fore the 
I general report wius made by the mastei*, lu* appeahid 
from such interlocutory decree to Bngland. In 
r(‘ver.sing such deci*ee, the Judicial Committee* 

' ordered liini to pay the* costs of the proceedings 
in tlie master’s office, A remitted the cause to the 
ct. below, with directioiLs, tliat the co.sts payable 
to deft. u})on the* disndssal of the bill, A the costs 
payable by him consequent upon his pi’oce*eding 
in tlie master’s office, .should be .set otT, the one 
against the other, A the balance i^iaid to the party 
entitled to same. 

(2) heave to apjieal on an ex j>. ajiplication was, 

I in siiecial circumstances, granted upon tei'ins of 
applt. prosecuting the appeal A giving security 
for £500. No step was, however, taken by applt, 
to perfect the security or prosecute the appeal. 
Resp., on being served with the order admitting 
the appeal, filed a counter-petition to revoke the 
leave grant (‘d to appeal. Tin* .Judicial (^ommittee, 
in the circumstanc(‘s, there ha\dng been great delay, 
made an order putting applt. upon tei*ms of lodging 
his petition oC appeal within six weeks, oi* the 
appeal to stand dismissed, A enlarged the amount 
of the recognisance to £1 ,000 to cov(*r t he e\pcnsf*s 
occasioned by tlu* proceedings in the master’s 
offic(', reserving the costs of the application to 
revoke the leave to appeal, to the liearing. — 
M(’Keixar V. Walla(’K (1853), 8 Moo. P. (^. G. 
378 ; 5 Moo. Ind. App. 372 ; 1 Eq. Rep. 309 ; 
22 1.. T. O. S. 309 ; 11 E. R. 141, P. O. 

^tnvotdtion . GtrutaUift Mentd. JX*rr> Altwood (1S5()), 

« K. A H. OUl. 

384. .] — (1) Appeal allowed from a 

sent(*iice of the hicutcnant-Gov(*rnor of the 
Island of Helgoland, the sentence having been 
I^assed without hearing applt. ’s case. 

(2) bX(*cutioii of sentence ordering a distribution 
of the property in dispute ordered to be stayed, 
pending the appeal. 

(3) Security in the sum of £100 ordered to be 
given in the Island by petitioner for resps.’ costs, 

A also in tlu* Privy Council office, for costs of copy- 
ing traiLscrixit A printing appendix to applt. ’s 
case. — S iemens v, Bub^e (Deirr op) (1850), 11 
Moo. P. C. C. 02 ; 14 B. R. 018, P. C. 

385. .] — Cremidi V , Parker, The 

Aspasia, No. 320, ante, 

386. ,] — A question arose upon the 
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378 i, (Jeneral rule — Security for costs 
can)u>t he dispensed wUh.] — In driving 
leave to appeal to the Privy Council 
the ct. lielow has no jurisdiction to 
dispense with security for costs. — 
(iooT)MAN V. Boulton (1«G8), 6 

W. W. & A B. 8(J.~:AUS. 

Zl^\.(Hviny semrity — For what 
tmumnt,] — A petition tor leave to 
appeal to the Privy Council cannot be 
{(ranted unless suffloient socurlty is 
offered. — Pallisxb v. Consumers* 


(’ORDAQE Co. (1905), 7 Q. P. R. 299. — 

CAN. 

379 ii. .1— Whoro the 

security required upon an appeal to 
the Privy Council is srivoii by payment 
of money into ct. instead ol by a bond 
in the penal sum of $2,000 as provided 
by rules of ct. the sum paid in must 
not bo less than $2,000. — B'louencb 
Mining Co. v. Cobalt Lake Mining 
Co. (1909), 19 O. L. R. 342 ; 14 

O. W. R. 607.~CAN. 

379111. Costs increased 


owing to length of jnoc<i dings.] — A sum 
ordered to bo deposited for security of 
resps. costs may be increased on account 
of the longrth of the transcript of the 
proceedinfiTs. — B oswell v. kilbubn, 
C. R., ll«(>01 A. C. 285.— CAN. 

379 iv. For what costs.]- The 

costs for payment of which seourity 
nuist be Riven are all those previously 
incurred A to be incurred by reason of 
tho appeal.] — H ealey v . Bank of 
New South Wales (1899), 24 V. L. R. 
733.— AUS. 
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construction of a Proclamation made under a 
colonial Act respecting the formation of a munici- 
pality, affecting the government of the colony & 
tlie appeal sought only a construction of the 
Proclamation : — Held : although the time liinitod 
for appealing had (‘xpired, &: as the appeal was 
only admitt/i‘d to di'termine such construction, 
leave to appeal would be granted upon the folkiw- 
ing terms : (a) that it was to be without prejudice 
to a judgment already existing in resji.’s favour 
arising out of the same transaction; (b) that a 
security bond should be executed by petitioners 
to indemnify resp., in any event in wliich the 
appeal was determined, liis expenses costs of 
appeal. — G uaham jj. Berry (18115), 3 Moo. P. 0. G. 
N. S. 207 ; 10 E. H. 78, P. C. 

Annotatum : — Mentd. liateman IJoyntoii (1805), 

L. J. (’h. 18. 

387. Costs & damages awarded by 

jury.J — (1) In granting special leave to appeal 
from a judgment in an action in wliicli damages 
W(‘re awarded, the .liidicial Committee imposed 
terms on petitioner, in addition to giving security 
for costs, to find securit/y for the amount of the 
damages awarded by the jury, & upon the com- 
pliance of sucli terms, ordered execution of the 
judgment of the ct. below to be stayed. 

(2) The fact that no application was made in 
the et. below for a new trial is no objection to the 
healing of the appeal having been made granted 
aV: counsel having been then heard on botli sides. 
—Stace V. Griffith (IHdh), L, it. 2 P. (J. 120 ; 
0 Moo. P. C. C. N. 8. 18 ; 20 L. T. 197 ; 10 K. It. 
033, P. C. 

Annoiitiiom : — Generally, Mentd. HonnowHy r. Wright (1888), 

21 Q. li. D. 509 ; Cliattorton w. Secretary of State for 

liKliM in Council (1895), 14 H. 504. 

388. .]- liYALL r. Jardine, No. 354, 

ante, 

389. Within specified time — Cannot be 

waived by consent — Or subsequent appearance of 
respondent.] — Ord. in C^ouncil of Juno 20, 1831, 
Art. 25, r. 11 (Stat. K. & O. 1899, pp. 1072, 1074), 
for allowing appeals from British Guiana, Trinidad, 

St. Jjucia, if the security given is completed 
witliin three months from Uie date of the petition 
for h‘ave to appeal, is proliibitory on tiie ct., &; 
cannot; bo waived by the consent or subsequent 
ai)pearance of resp. t-o the appeal. 

The security in this cause was not- given until four 
months after leave to appeal had been obtained, 
but no pet-ition was presented by resp. to dismiss 
t-lie appeal, nor was any appeal noted against 
applt. proceeding to execute his jiart of the stm- 
tence, though that proceeding was objected to by 
resp. Itesp. liad, however, appeared to the appeal, 
^ lodged his case ; — Held : applt. must have been 
led to suppose that any objection on the score 
of iri'ogularity was waived ; ^ though the ct. 

were of opinion that the order made by the ct. 
below, allowing the appeal, was, for want of the 


security being completed, irregular, & could not 
be cured by any waiver or implied consent on the 
part of resp., yet tliis would be a fit case to recom- 
mend the allowance of th(‘ appeal, upon a petition 
presented for that purpose. — Retkjmeyer r. Oreh- 
MUIJ.ER (1838), 2 Moo. B. G. G. 93 ; 12 E. II. 
938, P. G. 

Annolaiion : -Consd- Sauvag(‘au r. (Jauthier (1871), H. II. 
5 P. C. 191. 

390. Form of bond — Time for objecting 

to.] — PowETJ^ V, Washburn, No. 429, 'poai, 

391. To whom security to be delivered — 

Officer of court from which appeal comes — Not 
respondent.] — Where a municipality is res]), to an 
appeal to Her Majesty in Gouneil the condition 
that seciiiity shall be given in bond, mortgage or 
personal recognisance', is suPflciently corni)lied 
with by delivery of the bonds to tiu' prothonotary 
Ac not to the municipality. — Melbourne Tram- 
way & Omnibus (to. v. Eitzroy (Jorfn., [1901] 
A. G. 153 ; 70 L. J. P. G. 1 ; 83 L. T. 112 ; 17 
T. U R. 30, P. G. 

392. Abandonment of appeal — Petition 

for vacation of recognisance.) — Recognisance 
entered into to abide the d(*t(‘i*minalion of an 
appeal vacated upon petition of ap])lt-., upon llie 
abandomnont of the appc'al. — Reed r. SREEMu rrY 
Gourmoney Dabek (1857), 11 Moo. P. G. (t. 151 ; 
0 Moo. Ind. App. tOO ; 1 1 E. R. 052, P. (t. 

393. Payment of costs.] — Leave to a])peal 
granted, on payment of costs, from an order of 
the Sudder Gt. at Bombay, decret'ing interest, upon 
the amount awardi'd by the judgmi'ut of Uie ct., 
apijlt. having failed to aj)ply It) tht' ct. iii India 
witliin six montlis, as retpiired by the Ortl. in 
(’ouncil of Apr. 10, 1838. Kirkland r. Modee 
Peston.jee Khoorsedjee (1813), 3 Moo. Ind. 
App. 220 ; 18 E. R. ISl, P. G. 

Annoiaivm : — Mentd. llodgcr (’eiuptoir D’K'^coiiipto do 
Pariv. (1871), 7 Moo. P. V. C. N. S. :U4. 

394. To enable respondent to appear on 

appeal.] — (1) The Supreme Gt., in ovtMTiding objec- 
tions to the jurisdiction ot the ct., ref list'd Jeave 
to appeal, tht' subjt'tit-matter t)f the n,ction Ix'ing 
trifling, <Sc under the amt>unt retpiirt'd by th(' rules 
of the Privy (\iuncil. Upon a pi'tition for leave 
to appeal: — Held: leave must be granted but 
upon terms, of applts. paying rt'sp.’s costs of t-he 
appeal, to enable him to appear, to prcvt'ut- the 
question being argued ex p. 

(2) A plea in abatement to tlie jurisdiction of 
the ct. must point out anotlicr ct. before which the 
matter is cognisable. A plea in bar, if well founded, 
is sufficient without pointing out the ct. in wliich 
the suit ought to have been brought. — Spooner 
V, JuDDOW (1850), 0 Moo. P. G. (L 257 ; 4 Mof). 
Ind. App. 353 ; 13 E. R. 082, P. (\ 

Annofations : — As to (1) Refd. Uruliain r. Berry (18(55)* *’> -Meo 
P. C. C. N. 8. 207. Generally. Mentd. Secretary of Sl-ate 
ill Council of India v. Kamachee Boye Sahaba (1859), 7 
Moo. Ind. App. 476 ; Sinclair v. Broughton &; Oovernnicnt 
of India (1882), 47 L. T. 170. 


TXT?®?..** — r“ I'V'l’lldn specified time — 
Whether time can he extended.^ — A 
judge cannot under 15 Viet. (No. 10), 
8. 34, enlarge the time for giving 
Mecurlty for ooBts in an appeal to the 
Privy CounoU unless the application 
therefor he made before the expiration 
of the original time prescribed. And 
uixder the Orders In Council there is no 
power to enlarge the time for giving 
swurity for oosts at whatsoever time 
the application be made. — Pearson v. 
Russell (1880), 16 V. L. K. 89.— 

889 ii. — A colonial 

ct. cannot extend the time limit within 
which security for costs must be com- 
pleted under the Royal instructions 
governing appeals to the Privy CounoU. 


— Chan Wo v. Chan Tam (1908), 3 
Hong Kong L. 11. 179.— HONG 

KONG. 

889 iii. Failure to deposit 

security.] — Six months having elapsed 
without applt. having lodged the 
required security, resp. applied to 
dismiss the appeid for nou-jperformance 
of that condition. As ft appeared , 
that applt. *8 agent was in daUy expec- 
tation of funds from India, the ease 
was, on applt. paying the oosts of the 
day, ordered to stemd over for three 
months, for applt. to perform the 
oondition : in failure thereof the appeal 
to stand dismissed. — Hurkosoondrse 
Dibiah (Ranee) v. Pkan Kishen 
Singh (Rajah) (1857), 7 Moo. Ind. App. 


L IVhere two sets of respon^ 

(luUs — Each entitled to separate bond .] — 
! Where applts. are ordered to give 
Bocuritv tor the costs ot an appofu to 
the Privy Council, 5c there are two sots 
of resps. entitled to be separately 
represented, each sot of resps. is en- 
titled to a separate bond. — *I£colbs v. 
Mills (1895), 14 N. Z. L. R. 395.— 
N.Z. 

u. Undertaking for security of 
mesne profits — d? delivery of property 
without waste.] — Pltf. piuohased land 
sold in execution of a decree, &; was 
put in possession. The sale was set 
aside, & he was ousted. He preferred 
an appeal to the Privy Council He the 
High Ot. directed that security be 
given for the mesne profits & the due 
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Courts. 


Sect. 3. — PracHce and procedure: Sub-sect 1, C., D. 
d'E.-] 

895. Appellant colonial Attorney-General.] 

— Several actions, in the nature of Petitions of Right, 
were brought against the Crown, in Victoria, under 
Colonial J^ws Validity Act, 1865 (c. 03), & judg- 
ments obtained against the Crown ; but the 
Supreme Ct. of that colony refused leave to appeal 
to England, in some cases, because the amount 
recovered was under £500, the appealable value 
prescribed by the Order in Council of June 9, 1860, 
& in other cases, except upon terms of the A.-G. 
in the colony paying the amount of the verdicts 
with costs. In giving leave to appeal, upon 
special petition for that purpose, the Judicial 
Committee refused to sanction the terms imposed 
by the Supreme Ci. on the A.-G. of finding security 
for costs of the appeals, &> admitted the appeals 
without security being given. The appeals were 
diiH'cted to be consolidated & lieard as one cause.— - 
JRe A.-O. FOR Victoria (1866), L. R. 1 P. C. 147 ; 

3 Moo. P. C. C. N. S. 527 ; 16 E. R. 200, P. C. 

396. In any event — If so directed.] — i 

Special leave* to appeal granted on the t<*i'ms of , 
applt.’s submission to pay the costs of appeal in j 
any event, if so directed. — Montreal Gas Co. v. i 
(’ADlEUX, [1898] A. C. 718 ; 67 b. .7. P. C. 115, P. C. 

397. Lodgment of printed case within specified I 
time.] — On special petition, leave to appeal was 
granted by the Judicial Committee upon terms of 
applt. lod^ng his printed case within a given time, 
or the appeal to stand dismissed. — D’O rliac v. 
D’Orlia(’ (1814), i Moo. P. C. C. 374 ; 13 E. R. 
347, P. 

Aniwiation FoUd. Shire r. Shire (lSir>), r, Moo. V. C. C. 81. 

398. Undertaking not to disturb possession or 
title of property in dispute.] — Re Musiiadee 
Mauomet) Cazum SiiERAZP:K, No. 301, anie, 

399. Consent to abide by result of appeal.]- 

Re M^^sIIAl)^:E Mahomed Cazum Shekazee, No. 
361, (mie, 

400. Other appeals pending involving same 

question of law.] — h'lve sepaiat e suits were brought 
by the same pitf. against the same defts. in wliich 
tlie .sanj(* question of law was raised. The amount 
involved in each suit was uudei’ the appealable 
value, although in the aggregate the amounts 
claimed t*xce(*(led that sum. I^ave to appeal in 
the suits was gianted upon the undertaking that 
the parties coiLsented within two months, by a 
proceeding before the Hudder* Ct., to abid(* by the 
decision of the I’rivy (’ouncil in the first appeal, 
as goveiTiing the four otlier appeals, when the 
registrar of the Hudder Ct. was to transmit only 
the transcript of the first suit. ; otherwise the five 
transcripts to be r*cmitted in the ordinary course. — 
Gupaj. Lall Thakoor (Raboo) V. Teluk Ghunder 
Rai (1860), 7 Moo. Ind. App. 548 ; 19 E. R. 415, i 
P. C. I 

Annotaiion Reid. Ko Kliiao r. Snadden (1868), 5 Moo. 

P. C. C. N. S. 67. ' 

401. Lodgment of petition within specified 
time.] — McKellar v. 'Wallace, No. 383, anie. 

402. Appeal to be without prejudice to existing 


Judgment — In respondent’s favour.] — Grahah v . 
Berry, No. 386, anie. 

408. Questions to be argued limited.] — Special 
leave to appeal, the sum involved being below the 
appealable amount, allowed, on the ground tlmt 
the question involved the constmetion of a colonial 
Act which affected the interests of a large class 
in the colony for which the Act w^ passed. In 
granting the special leave the Judicial Committee 
I limited the app(*al to the construction of tlie 
' colonial Acts.— Brown v. MoLaughan (1870), 
L. R. 3 P. O. 458 ; 7 Moo. P. C. 0. N. S. 306 ; 17 
E. R. 117, P. C. 

( D. The Order. 

I 404. Construction of — Application for leave to 
appeal from four judgments — Whether order limited 
to two Judgments only.| — (1) In a question re- 
lating to boundaiies of land, the Judicial Committee 
on a review of the evidence, reversed the con- 
current decrees of tlie ct. of first instance & tlie 
Siidder Ct., but without costs. 

(2) On special apiilication for leave to appeal 
from two decrees of the Hudder C^X., & also two 
decrees made by the ct. of first instance, the 
ord<*r in Council made on the leave given was 
confined to the Hudder (X. decrees : — Held : such 
order was for the purpose of the hearing of the 
appeal to be considered as embracing all four 
decrees. 

The order of the Judicial Committ^oe really was, 
to grant leave to appeal as prayed, but inadver- 
tently it was drawn up in words which, construed 
literally, would limit tlu* appeal to the decree's 
of the Hudder Ct. only ; but for reasons to be 
stated presently, it must be taken that^ there was 
leave to ajipeal against- the four decres's. The 
fii*st objection was in the nat;ur(* of a jireliminary 
one ; that the appeal allowed was from the two 
I decrees of the Hudder Dewanny Adawlut only. 

I Their Lordsliips observed that, if tliis was tlie 
cori’ect construction of the words of the order, 
a view which, however, they did not ont-ertain, 
it would no doubt be amended on their recom- 
mendation t^o Her Majesty to that efiect ; a recom- 
nic'udation wliieii they should, in such a case, 
think it their duty to make {per Cuu.). — Ram 
CllUNDER DITTT V. CHIJNDER OoOMAR MlJNDUL 
(1869), 13 Moo. Ind. App. 181 ; 20 E. R. 519, P. C. 

405. Amendment of —Order ambiguous.]— Ram 
CllUNDER DU'I’T V. CilUNDER CoOMAR MUNDUL, 
No. 404, ante. 

Rescission of.] — See Hub-sect. 1, E., 

E. Rescission of. 

406. Delay In perfecting security or prosecuting 
appeal.] — Mc KEiiLAR v. Wallace, No. 383, ante. 

407. Leave obtained ex parte — Counter-petition 
to dismiss.] — (1) If leave to appeal is obtained 
ex p., resj). may, as a matter of course, present a 
counter-petition to dismiss. 

(2) Wliere an appeal has been granted ex p. 
upon an allegation unfounded in fact, t-he Judicial 
Committee will refuse to hear the case, & dismiss 


delivery of the property without waste 
in the event of the appeal being sucooss- 
fui, Dofts. furnished security, Si 
executed a doouinent under which 
pltf., who had succeeded in the Privy 
Council, now sued to enforce his 
rights : — Held : the order requiring 
security to be furnished was not uUra 
vires, & the instrument was enforce- 
able. — Narayanan Chbtti v, Aruna- 
(’HELLAM Chetti (1896), I. L. R. 19 
Mad. 140.— IND. 

a. Surety may dispute validity nf 


security bond notwithstanding allowance 
of opjJcoZ.]— G irindba Nath Muker- 
JBE V, Bbjoy Gopal Mukerjke (1898), 
I. L. R. 26 CaJo. 246 ; 3 C. W. N. 84.— 

IND. 

b. ** On usual terms ” — Meaning 
of,y—Tho expression ** on the usual 
terms used when granting leave to 
appeal to the Privy Council means, , 
vmere it is only a question of costs, j 
that they axQ to bo paid, 8c security 
for a refund given. — O’B rien v. 
Stead (1894), 13 N. Z. L. R. 81.— N.Z. 


PART X. SECT. 8, SUB-SECT. 1.— E* 

0 . Whether jurisdiction to discharge 
order.] — Defts. obtained an order 
for liberty to appeal to the Privy 
Council, from a decision of the Supreme 
Ct. & deposited £500 to abide the 
appeal under the order. Defts. moved 
to rescind the order. — Held : the 
ct. had no jurisdiction to interfere 
8c rule discharged but without costs. — 
Byrnes v. Ci/)uoh (1866), 2 W. W. & 
A'B. 17.— AUS. 

d. .] — Where leave has been 
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the appeal with costs. — Sibnabain Ghose v. 
Hullodhub Doss (1866), 9 Moo. P. 0. 0. 354 ; 

6 Moo. Ind. App. 207 ; 14 E. R. 332, P. C. 
Annotation : — Oenerally, Retd. Cremidl v. Parker, The 
Aepaela (1857), 11 Moo. P. C. 0. 79. 

408. .] — Special leave to appeal having 

been given on an ex p. application, & upon an 
erroneous statement contained in the petition for 
leave : — Held : the order allowing such leave 
must be discharged with costs. — ^Bulkeley v, 
ScuTZ (1870), L. R. 3 P. 0. 196 ; 6 Moo. P. O. C. 
N. S. 481 ; 16 E. R. 807. P. 0. 

409. Want of uberrima fldes — Material mis- 
statement or concealment of fact.] — Sibkabain 
Ghose v. Hullodhub Doss, No. 407, ante. 

410. .] — (1) An order in Council 

made upon an ex p. apidication granting special 
leave to appeal upon an allegation as to the value 
of tlie property in disput(‘, rescinded, there being 
omissions from ihe petition of proceedings in the 
suit, which showed the true value of the property. 

(2 ) In ordinary circumstances an order in (Council 
obtained upon an ex p. petition, which omitted to 
state the true facts, will be discharged with costs, 
but if tliere has been laches in applying to discharge 
the order on the part of resp. no costs will be 
given. — Moiiun Lall Sookui. v, Bkbee Doss 
(1861), 8 Moo. Ind. App. 103; 19 E. R. 503, 
P. C. ; subsequent proceedings, 8 Moo. Ind. App. 
492, P. 0. 

Annotations: — Reid. MuSHOorlo Hank v. Raynor (1882), 

7 App. Cas. 321; Toronto Ry. r. Toronto Citj% I1920J 
A. C. 420. 

411. .] — BULKET.EY V. 8(TJTZ, No. 

408, a7dr. 

412. .| — Wliere it appeared that the 

petition on which special leave to appeal was 
granted contained a material misstatement of 
fact, tiieir Lordships refused the costs of the 
appeal. There must< b<* uljcrrima fides in applying 
for such leave, otherwise an order granting it will 
bo rescinded on application by resp. at/ any time 
before the appeal has been actually entered upon. 
If such misstatement should appear, even at the 
latest stage, to have been made with the intention 
to deceive, the appeal will be dismissed. — Ram 
Sabuk Bo8b V. Monmoiiini Dohsee (1874), 
I.. R. 2 Ind. Anp. 71, P. (\ 

Annotation : — Refd. Mnssoorio Bank r. Raynor (1882), 
7 App. Cas. 321. 

413. No Intention to deceive.] — A 

petition for special leAve to appeal stated correctly 
two valid grounds for granting same, but con- 
tained misstatements of fact which atTected a 
third ground relied upon by petitioner: — Held: 
any such petition is liable at any time to be 
rescinded with costs if it contains any misst/ate- 
ment or any concealment of facts wliich ought to 
be disclosed, but as there was no intention to 
mislead, the appeal would be heard Ac allowed, 
but without costs. — Mussoorte Bank, Ltd. v. 
Raynor (1882), 7 App. Cas. 321 ; .61 L. J. P. O. 
72 ; 46 L. T. 6.32 ; 31 W. R. 17, W C. 

Annotations Toronto Ry. v. Toronto City, [1920] 

A. C. 426. Mentd. He Adams & Kensington Vestry 
(1884), 27 Ch. I). 394 ; Re Hamilton, Trench v. Hamilton 
(1895), 43 W. R. 577 ; Re Atkinson, Atkinson v, Atkinson 
(1911), 80 L. J. Ch. 370. 

414 . ,] — It is incumbent upon 

petitioner in any case in which special leave is 
applied for to see that the facts are correctly 
brought to the notice of tlie Judicial Committee, 
& if at any stage it is found that there has been 
failure to do so, the leave may be rescinded. — 


Toronto Ry. Co. v. Toronto City, [19201 A, C. 
426 ; 89 L. J. P. 0. 81 ; 122 L. T. 035, P. 0. 

Compare No. 354, ante. 

415. Material alteration of law after action 

commenced — Known to appellants.] — Applis. 
obtained from the Judicial Oommit/l/oe special 
leave to appeal from a judgment of the Supreme 
Ct. of Canada, without calling attention to a 
statute of the Province of Saskatchewan passed 
after tlie commencement of the action, but being 
material to the question whetJuT special leave 
should bo granted. Counsel for petitioners did 
not know of the si/atute but applts. tliemselves, 
from the nature of their business, must have done 
so. Resp., after the appeal was in the list for 
hearing, petitioned that tlie order granting special 
leave might bo rescinded : — Held : the granting 
of special leave to appeal should be rescinded & 
the appeal was dismissed with costs. — Emerson- 
Brantingham Implement Co. v. Hcroffeld, 
[19201 A. 0. 415 ; 89 L. J. P. C. 63 ; 122 L. T. 
632, P. C. 

416. Leave obtained after notice to respondent.] 

— Crrmidi V. Parker, The Aspasia, No. 326, anle. 

417. Abandonment of appeal.] — Reed r. 
Sreemutty Gourmoney Daree, No. 302, a7i{e, 

418. Mistake — In calculation of appealable 
value.] — An order granting leave to appeal, 
obtained upon an ex p. application, founded on 
an allegation that the interest added to the 

I principal sum recovered in an tictioii on a ‘ 

‘ policy, exceeded the sum of £500, the appealable 
I value prescribt^d by tJio Lower (^anada Act, 31 
I Geo. 3, c. 6, s. 30, was discharged u])on petition 
' of th(‘ Resps., showing lhai; lhc» calculation as to 
I value was erroneous. — Quebec^ Fire Assurance 
(^o. r. Anderson (18()1), 13 Moo, P. ('. O. 477 ; 
15 E. R. 179, P. C. 

419. Leave granted by colonial court — Under 
authority of colonial Act.] -'-On a petition to 
rescind leave to appeal granted by the Ct. of 
Q. B. in liower Canada : —Held : Her Majesty in 
Council was not. ]>rocluded from e,nt ertaining a 
pet.it ion to rescind leave' to appeal, by the' fact 
that leave to app(»al was gi'ant<*d by a colonial ct. 
under the authonty of a colonial statute*. — ^M ac- 
farlane V. Lecjlaire (1862), 15 Moo. P. C. 0. 
181 ; 8 Jur. N. H. 267 ; 10 W. R. 324 ; 15 E. K. 
462, P. O. 

Annotations: — Hentd. Re Marois (1862), 1.^) Moo. P. C. O. 

189 ; Thorbergo v. Lauelry (1876), 25 W. R. 216 ; Allan 

V, Pratt (1888), 13 App. Cas. 780. 

420. No real question to be tried.] — (1) Leave 
to ajipeal to the liing in Council in fortmt pauperis 
is not of course, &. ought ne>t to be granted where 
it is made ajiparent that the proposed appeal is 
idle & frivolous. (2) An order in Council grant.iug 
leave to appeal, rescinded on the petition of rejsp., 
on the ground that there was nei real question to 
be tried. — Q uini.an v. Quinlan, [1901] A. C. 
612 ; 70 L. J. P. 122 ; 85 L. T. 360, P. C. 

421. Discharge of order rescinding leave — 
When granted.] — Upon evidonco taken in India 
showing the value of tlie properly in dispute, an 
order in (Jouncil, wliich rescinded a previous order 
allowing speciid leave to appeal, on the allegation 
of the suppression of material facts as to the 
value, was discharged, & the appeal restored. — 
Mohun IjAjj. Sookul V. Behee Doss (1861), 
8 Moo. Ind. App. 492 ; 19 E. R. 017, P. C. ; sub 
nom. Mohun Lat.l Sookul v. Goluck Ohunder 
Dutt, 7 Jur. N. S. 1217, P. C. 


ariven to a party by the Ct. of Appeal 
to appeal from its decision to the Privy 
CotmoU, the leave beitur given eubjeot 
to the condition that the applt. duly 


finds security for costs, & the applt. 
has performed that condition, tlie 
jurisdiction of such ct. over that appotu 
is gone, 8c it has no power on the ground 


that the appeal has not been duly 
prosecuted to discharge the order 
made by it. — Lysnaii v, Dunlop (1907), 
26 N. 25. L. R. 929.— N.Z. 



144 


Courts. 


Sect. 3 . — Practice and procedure: Sub-aecia. 2, 3 
5fe*4.1 

Sub-sect. 2. — Preparation and Transmission 
OF KEroiin. 

422. Transmission to registrar of Privy Council 

— ^Appeals consolidated — Transmission of records 
in every case dispensed with.J — Five suits in- 
volving the* same' question may b(‘ consolidated 
for the purpose of bringing up the amount to the 
minimum required for appeal. In such case, with 
coiLsent of parlies, thc» Privy Council will dispense 
watli the transmission of the records in every 
case. — A’.r CIopai. Lalt. Thakook (18(50), 8 

W. R. 221, P. V. 

423. No duty of registrar to give notice of 

arrival of record.] — Pe Mussumat 8iirno Moyee 
(Ranee) Shosuee Mokhee Ruumonia, Px p. 
Kisto Nautii Roy, No. 093, pos/. 

424. Contents — Judge’s reasons — Not mere 
statement of decision.] — It is the duty of a judge 
in India trying a suit to state, in his judgment, the 
grounds ujion which he has arrived at the con- 
clusion he has formed upon the evidence, & not 
simply to state, in a general manner, that a party 
was entitled, as such a coui*se does not afford the | 
apiieUate ct. the assistance it is bound to expect 
from the ct. below. — K hajaii Mouamed CtouHUR 
AiJ Kuan v, Kiiajah Ahmed Khan (1803), 9 
Moo. Ind. App. 508 ; 19 K. K. 829, P. O. 

425. Not stated publicly at hearing — 

Inclusion disapproved.] — "J'wo of the judges in the 
ct. below dissented from the other judges, but did 
not express their reasons in ct . for disagreeing witli 
the other judges. After an appeal was interposed 
to England, those judges prepared written judg- 
ment.s, which were tTansiidtted to England, Jr 
first known at tlie hearing, as forming }>art of the 
printed record before the Judicial Committee: — 
Held : such course was improper & should be 
condemned, as the judges’ opinions should have 
been stated publicly at the hearing in the ct. 
below, cV not have been reserved to influence the 
decision of the ct. of appeal. — B rown Gugy 
( 1864), 2 Moo. J’. C. N. S. 341 ; 10 L. T. 45 ; 
Iv, Ju.. n. 525 ; 12 W. U. 493 ; 15 E. R. 930, 
P. 0. 

Jnfwiations : — Refd. Richer r. Voycr (1«74), L. R. 5 P. C, 
461. Mentd. Bell v. (Quebec Corpii. (1879), 5 App. (^as. 81. 

426. .] — The rule of 1845 

requires the reasons given by tlie judges below to 
be commimicated to the registrar of the Privy 
Council, & they should be stated publicly at the 
hearing, ^ not be reserved to influence the ct. of 
appeal. 

In a case in wliich they were not so communi- 
cat(‘d, in consequence of having been destroyed 
by a fire, but a copy was afterwards irregularly 
sent to one of the p^ies to the appeal ; — Held: 
they could not be looked at by the ct. — Richer 
V. Voyer (1874), L. R. 5 P. C. 461 ; 30 L. T. 600 ; 

22 W. R. 849, P. C. 

Aiinotaiicni : — Mentd. CJaiu v. Moon, [1896] 2 Q. 33 . 2 8 3. 

427. Voluminous & unnecessary accounts 

& receipts— Inclusion disapproved.]— (1 ) The prac- 
tice of including in the transcript record jirepared 
& printed in India, under the Ord. in Council of i 
June 13, 1853, voluminous accounts & receipts, 
unnecessary to t he question at issue, is condemned. , 

(2) Directions given in taxing costs to disallow ' 


all expenses occasioned by the insertion in the 
transcript of such unnecessary matters. — T ara- 
KANT BANNErUP:K P. PUDDOMONEY DOSSEE (1866), 
10 Mpo. Ind. App. 176 ; 19 K. R. 1052, P. C. 

428. Appeal from order directing reforma- 

tion of articles — Actual reformation required to 
appear on face of order.] — Before an appeal is 
presented to the Queen m (^ouncil in respect of 
an order directing the reformation of articles of 
charge or other pleadings, the actual reformation 
wliich appears to the judge to be r(^quired, should 
be made by him on the face of the ordc'r, so that 
on appeal the very passages oinittcMl may be 
clearly brought under the judgment of the .Judicial 
Committee. — Sheppard v, Bbnneit (1872), L. R. 
4 P. C. 371 ; 9 Moo. P. C. N. S. 119 ; 11 L. .T. 
Eccl. 1 ; 26 L. T. 923 ; 20 W. K. 801 ; 17 E. R. 
470, P. C. 

Annotation: — Mentd. R. v. Gautorbury Archbp. (No. 1) 
(3 902), 71 L. J. K. B. 891. 

Original documents.] — See Nos. 429-431, 

post. 

429. When additional documents ordered to be 
transmitted — Not original documents — After refusal 
of lower court to transmit -Lower court court of 
error.] — (1) Applt., in pursuance of the Canada 
Act, 34 Geo. 3, c. 2, s. 35, tendered Ids bond as 
secuiity for the due prosecution of the appeal. 
The bond, though without sureties, Jc ])i riding 
only on applt., was, upon a i‘ule to show cause, 
duly allowed. Pending tlie appeal applt. died, & 
same was duly revived against the exors. Applica- 
tion was made that the exors. should give proper 
&> sufilcient seemity, or the ai)peal stand dis- 
missed : — Held : the allowance of the security in 
the ct. below pi*ecluded resps. fj‘om objecting now 
to the form of the bond, their appearance to the 
order of revivor prevented the ct. from imjiosing 
terms on applt. 

I (2) The Ct. of Appeal in Ili)])or Canada refused 
to order the Ct. of K. B. to send ui> the original 
pairei’s A: documents on the file of the ct., but not 
part of the record : — Held : the Ct. of Appeal 
was a cl. of error, k, governed by same rules as 
prevail in cts. of error in England, & their decision 
was right. — Powell Washburn (1838), 2 

Moo. P. a a 190 ; 12 E. B. 979. P. O. 

430. Unless inspection & comparison 

necessary.] — Where the lower cts. had examined 
witnesses, A: com])ared the handwriting of an 
irtstrument sued upon, with the handwriting of 
tw(f^>ther documents put in evidence A: admitted 
to be genuine: — Held: the originals must bo 
transmitted for the )nirpose of insi)ection At com- 
parison at the hearing of the appeal from the 
judgment of the lower ct. ~ M’C ahthy r. Judah 
( 1858), 12 Moo. P. C. C. 47 ; 11 E. R. 829, P. C. 

Annotation -Mentd. Voncataswara Yotllapah Nalckor v 
A1u4?oo Moottoo Hervagaron (1861), 8 Moo. Ind. App. 327* 

431. •] — This ct. can only look to 

the record of proceedings transmitted by the ct. 
below. It will not receive shoithand writers’ 
notes to impeach the accuracy of the judge’s notes 
taken at the trial, to show that the evidenco set 
forth in the transcript record was uot exliibited, 
or that evidenco had been given wliich liad been 
omitted in the transcript.. 

A petition was present^ed by applt. impugning 
the correctness of the transcript record transmitted 


PART X. SECT. 3, SUB-SECT. 2. 

e. Transmission to registrar of 
Privy Council--Time for delivery may 
be extended A — The time for delivering 
the transcript may. from time to time, 
be extended. — M ulholland v. Smith 
(1895), 21 V. L. H. 97.— AUS. 


f, Qf record — IVithout usual 

fees — Appeal in forn\A pauperis.^ 
Dominion Cabtiudge Co. v, McArthur 
(1901), 22 U. L. T. Oco. N. 5 ; 31 
S. C. 11. 392.— -CAN. 

427 i. Contents — Volumitwus d? un- 
necessary accounts d receipts — Inclusion 
disapproved. ]— Tiiakur J awahir Singh 


V. Lanchman Das (1906), 9 C. W. N. 
745.— IND. 

429 i. When additional documents 
ordered to be transmitted — Order made 
pending appeal — Submitting further 
points .] — KA'rTAN Koeh v. Ohotav 
Nabain Singh (1891), I. L. li. 21 
Calo. 476.— IND. 
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by i'hc registrar, under the seal of the colonial 
ct., & pra^ng for the transmission of the original 
documents adduced in evidence, the shorthand 
writers* notes of the evidence, judgments & 
observations of the judges of the ct. below, & for 
a fuller Sc more correct account by the judges of 
the oral evidence given at the trial : — Held : the 
application must be refused. — Stanford v. 
Brunei^b (1860), 14 Moo. P. C. O. 35 ; 15 E. R. 
219, P. O. 

432. Documents not forming part of 

record.] —PowEix v. Washburn, No. 429, ante. 

433. Certified copy of.]— The letters 

of preference not forming part of the transcript, 
the hearing of an appeal was postponed, & an order 
was made for a certified copy to be transmitted 
by thii Clerk of the Patents in Jamaica, to the 
Privy Council oflice. — Mason v » A.-O. of Jamaica 
(1843), 4 Moo. P. C. C. 228 ; 13 E. R. 289. 

434. Not shorthand writers’ notes — To 

impeach judge’s notes.] — Stanford v . Brunette, 
No. 431, antr, 

435. Delay in transmitting documents — Per- 
emptory order to lower court to transmit forthwith.] 

— ( 1 ) In a case of great delay by th(^ olTlcers of the 
Siiddcr Dewariny Adawlut, at Calcutta, in not 
forwarding certain d(‘positions filed in the cause, 
wliicfi had betiii omitted from the transcript 
foiward(»d to England, tlie Judicial Committee 
will peremptorily order the Sudder Dewanny Ot. 
forthwith to transmit tlie omitted evidence to 
England. 

(2) P<-nding the appeal to England, applt. died, 
tV the Sudd<T Ct. made an order substituting one 
of resps. in his stead as api)lt. Sarible : it is not 
competent to th(‘ other resps. to object to such 
order at the hearing of th(‘ a])f)(‘al, tJui proper 
course being to move the Sudder Ct. to discharge 
such order. — Kasi Prrsao Narain (Baboo) r. 
Kawaubasi Kookr (Mussumat) (1851), 5 Moo. 
Ind. A lip. 116 ; 1<S E. R. 851, P. C. 

436. No Judgment nor reasons therefor trans- 
mitted —Newspaper report agreed upon.] — Where 
no reasons for the judgment accompanied the 
judge’s notes, & no copy of tlie judgment was 
furnished, a report of the case in a colonial news- 
paper was agretsl upon by both sides as correct, 
A referred to in the aj'gument. — Rodger v, 
(k)MPT()iR D’Escompte dk J^AIUS (1809), E. R. 
2 P. C. 393 ; 5 Moo. P. C. C. N. S. 538 ; 38 L. J, P. C. 
30 ; 21 L. T. 33 ; 17 W. R. 468 ; 3 Mar. L. C. 271 ; 
16 E. R. 618, P. C. 


Annotations : —'HLentA, Chartered Bank of India, Australia 
& China V. Hondorrion (1S74), L. It. 5 P. C. .'iOl : The 
(1875), 41 L. J. Adm. 9; Loosk v. 8cott 
A bo\ro, A'a; p. Watson (1877), 

M Ti iP'ora ’ K^<5udal V, Marshall Stevena (1883), 11 
Vi* li* U* ouo. 


Sub-sect. 3. — Pktition op Appeal. 

Necessity for lodgment of — To give Judicial Com- 
mittee jurisdiction.] —See Nos. 321-326, anie. 
Withdrawal of— Necessity for petition.]— 

No. 392, ante, 

437. Party to appeal not sui Juris — 

Necessity for certificate that withdrawal for benefit 
of such party.] — Tlie iludiciai (Committee being 
Msured by counsel at the bar of their Loidships* I 
Board that the terms uiion wliich it had been ' 
agreed that an appeal should be withdrawn were i 


for the benefit of a minor, party thereto, & having 
before them the written opinion of counsel, who 
appeared in India for the minor, to the same 
effect, advised His Majesty that leave should bo 
panted to withdraw the appeal upon the proposed 
terms. — Sakinbai r. Shrinibai (1919), L. R. 
47 Ind. App. 88, P. O. 

438. .] — Wliei'o a person not 

sui juris is a party to an appeal to ills Majesty in 
Council &, a compromise having been made, it is 
desired to obtain leave to withdraw the appeal, 
the regular & usual course is to obtain a certificate 
from the liigli Ct., from winch the appeal is 
preferred, that the agreement is for the benefit 
of that party. It is only in rare cases that the 
Judicial Committee will itself make the necessary 
inquiries Ac grant leave without a certificate. — • 
UoBiNDA Chandra Pal v. Kailash Chandra 
Pal (1921), L. R. 18, Ind. App. 2 LI, P. O. 


Sub-sec r. 1 . — Cross-appeals. 

439. When leave to enter granted — Although 
no application in lower court— Within time limit.] — 

(1) A cross-appeal was allowed from part of a 
decree of the Sudder (Jt. appealed from t o England, 
although resps. had not applied iu India for leave 
to appeal within the proper time, resps. being 
mistaken in the practice of the Judicial Committee 
upon a cross-appeal. 

(2) Such cross-.appeal was directed to bo 
prosecuted & heard upon one printed case, if the 
principal appeal was proceeded with, but in the 
event of the principal appeal being dismissed for 
want of prosecution, liberty was reserved to the 
resps. to ijrosecute tlie cross-a])peal as a separate 
appeal. — Nana Narain Rao v, Hurree Punt 
Bhao (1856), 1 1 Moo. P. 0. 0. 36 ; 6 Moo. Ind. 
App. 461 ; 14 E. R. 608, P. C. 

Annotation : — Mentd. Babou Boor Portab Sahoo t\ Maha- 
rajah llajondor Poilab Sahoe (1807), 12 Moo. iiid. App. 1. 

440. .] — A ei*(>ss-appeal from 

a decree of the Sudiler Dewanny Ct. in India, 
although not inter 4 )osed wiUun tlie proper time 
was admitted upon conditions : (a) that the 

principal appeal was prosecuted ; Ac (6) that the 
Ijriiicipal A cross-a))peals were consolidated 
heard on one printed case. — Dmanath Cuowdry 
V, Nujeeb Chgwdry (Sheikh) (1861), 8 Moo. 
Ind. App. 198 ; 19 E. H. 619, P. (\ 

441. At hearing of principal appeal.] — 

If both parties are dissatisfied with a decree of 
the ct. below, a cross-appeal is necessary. 

Where an ai)p(jal was brought from part of a 
decree : — Held : altliough the wliohi decree was 
not open to r(\sps., wlio had not appealed, leave 
to present a cross-appeal ought to bo permitted, 
& as applts. had waived tlie formali(/y of lodging 
a cross-appeal, the appeal from the whole decree 
would bo heard. — Myna Boyee v. Ootaram 
(1861), 8 Moo. Ind. App. 400 ; 19 E. R. 582, P. 0. 

Innotation : — Mentd. Masulipatatu Collector v. (Javaly 

Voncata Nurraiuapah (1861), 8 Moo. Ind. App. 529. 

442. .] — Wliere resps. were clearly 

entitled to certain relief, but had not presented a 
cross-petition : — Held : the application might bo 
made at the hearing of the appeal. — Toronto 
Ry. Co. V. King, [1908] A. 0. 260 ; 77 D. J. P. 0. 
77 ; 98 li. T. 650, P. C. 

On what conditions.] — See No. 440, ante. 


486 i. Delay in transmitting docu' 
^rUs— ‘Peremptory order to lower court 
to transmit foHhimih .} — Alliance Con- 
TRAo™a Oo. V. Russell (1898), 23 
V. L. R. 645. — AUS. 

J. — ^VOL. XVI 


PART X, SECT. 3, SUB-SECT. 4. 

ff. How dealt with — Alteration of 
decree in responderU's favour at hearing 


of appeal -Without entry of cross-appeal 
by (/MJ/a.J — Cassim Aumkd Jkwa v. 
N^KAiNAN CuE'rry (1910), I. L. U. 
37 Calc. 623.— IND. 
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Sect. S. ^Practice and procedure : Sub-sccis. 4, 6, 0 

443. How heard — Consolidation with principal 
appeal — If principal appeal prosecuted.] — Nana 
Nauain Kao i\ IltiRHUJE I’unt Bhao, No. 139, 
ante, 

444. .] — Omanatu Ohowdry v. 

Nujeeh Ohowdry (Sueikh), No. 440, ante, 

445. .j —Myna Boyee i>. Ootatiam, 

No. 4*11, ante. 


Sub-sect. 6. — Oonsoijdation op Appeals. 

446. When allowed — General rule.] — Their 
liordsliips will consolidate appeals at any stage 
if it ap])ears convenient that they should be 
heard together. An apxjcal was struck out of the 
board A; ordered to be consolidated with two 
other appeals .arising out of the same will, but in 
a suit wliich had not been instituted till a year 
after the first aj^peal had been admitted. — 
Hiddtngh V. Denyssen (188(5), 12 App. Cas. 
107 ; 57 L. T. 885, P. C. 

447. Suits involving same question — To 

bring amount within appealable value .] — Ex p, 
Gopal Lall Thakooh, No. 422, ante. 

Principal appeal heard with cross-appeal.] — 

See Sub-sect. 4, ante. 


Sub-sect. 6. — Parties on Appeal. 

448. Right of third party to intervene.] — 
IsiiUREE Persad Narain Sing (Maiia-rajau) V. 
Lal Chutterput Sing (1842), 3 Moo. Ind. App. 
100 ; 18 E. K. 435, P. 0. 

449. Shippers of & claimant to cargo — 

Appeal against condemnation of ship — For breach 
of Slave Trade Act, 1824 (c. 113).] — (1) The regs. 
contained in the Ord. in Council of June 25, 1851, 
issued pursuant to 2 Wilt. 4, c. 51, i)rovidcd that 
if the owners &/ otliers liable to penalties under 
81ave Trade Act, 1824 (c. 113), are known, they 
should be cited by name in the monition, & be 
personally served. A special libel of appeal & 
an allegation by aijplts, & responsive allegation 
by the Crown, pleading new mattci’s, admitted by 
the Ct. of Appeal, & fresh evidence taken thereon. 

(2) The blui^pers of the cargo & a party clainiing 
the cargo not cited in the monition, admitted by 
the appellate ct. to intervene in the appeal 
pi’omoted by the owners of a vessel against 
sentence of condemnation. — Hoc’quard v. R., 
Tub Newport (1858), 11 Moo. P. 0. 0. 155; 
Sw. 317 ; 14 R. R. 654, P. C. 

450. Shareholder.] — La Banque d’lIocHE- 

LAGA V. Murray (1890), 15 App. Cas. 414, P. C. 

451. Necessity for order of revivor — Death — 
Of some appellants.] — Some of pltfs. had died in 
i-hc course of the appeal & the suit had not been 
revived against their representatives. In such 
circumstances the appeal was allowed to be 
prosecuted in the name of surviving pltfs., as 
this ct. is not disposed to give effect to technical 
rules in pleading, which would prevent justice 


being done. — Bute (Marchioness) v. Mason 
(1849), 7 Moo. P. a C. 1 ; 13 E. R. 770, P. a 

452 , Of respondent.] — Aiuer v. 

Westaway, No. 678, post. 

453, ,] — An appeal abated by 

the death of resp. & adininistration with the wiU 
annexed having been granted to the Administrator- 
General of Bengal : — Held : the appeal could be 
revived against tlie Administrator-General, as the 
personal representative of resp. — Gobind Chundkh 
Skin v. Ryan (1861), 15 Moo. P. C. O. 230; 0 
Moo. Ind. App. 140 ; 15 E. R. 482 ; sub nom. 
Gobind Ch under Setn v. Administrator- 

8 Jur. N. S. 343 ; 10 W. R. 

464. Bankruptcy — Of appellant.] — Applt. 

in Bengal became insolvent, of which fact notice 
was only received in England after the exchange 
of cases, & immediately before the day api^ointed 
for hearing the appeal. No communication what- 
ever from the assignee in insolvency had been 
received. Both sides were willing to waive all 
objections, to accept all lisks, A to proceed at 
once with the case: — Held: resp. should witliin 
tlireo months, serve the assignee in insolvency 
witli notice to revive the appeal in time for the 
Feb. sittings, or it should stand dismissed with 
costs. — Gooroochurn Skin v. RADANAura Sein 
(1857), 11 Moo. P. C. 0. 76 ; 7 Moo. Ind. App. 1 ; 
14 E. R. 624 ; sub nom. Sein v. Sein, 5 W. R. 
679, P. C. 

455. Substitution of — Time & mode of objection 
to.] — Kasi Pkrsad Narain (Baboo) v. Kawal- 
BAST Kooer (Mussumat), No. 435, ante. 

456. Addition of-- Some parties to action only 
made respondents — Application by another party 
to action to be added.] — Special leave to ay)peal 
was granted ex p, Api^lt. made oiJy two of t^he 
pailies to the suit resps. On ai^plication by 
another party to the suit, whose interest we« 
affected by the appeal, the original j^etition for 
leave to appeal was ord<*red to be amended, & the 
party applying was also made a resp. — Umjad 
Ai.ly Khan (Nawah) v. Mitssumat Mohumdee 
(Begum) (1867), 11 Moo. Ind. App. 517 ; 20 E. R. 
195, P. a 

In prize appeals — Right of alien enemy to 
appeal.] — See Prize Law & Jurisdiction. 


Sub-sect. 7. — Time for Appeal. 

A. In General. 

457. Effect of delay in prosecuting appeal — 
Dismissal for want of prosecution.] — Wilson v. 
Arnold (1832), 1 Moo. P. 0. C. 147, n. ; 12 E. R. 
770, P. 0. 

458. .] — Starkey v. Lapslie (1834), 

2 Moo. P. C. C. 96, n. ; 12 E. R. 910, P. 0. 

459. -- — Respondents dilatory also.] — 

Ai)plication to dismiss an appeal on the ground of 
delay in prosecution & no certificate being ffled, 
pursuant to Canada Judicature Act, 1794 (c. 6), 
s. 31, refused, the rule allowing a year & a day 
for prosecuting an appeal, though usually adhered 
to, not being imperative upon the King in Council, 


PART X. SECT. 3, SUB-SECT. 6. 

448 i. HiuM of third party to intervene.^ 
— Re Cheyne, Ex p. East Loddon 
(Shire of) (1902), 28 V. L. R. 603.— 

AUS. 

455 1. Substitution of-^ Withdrawal of 
appelkirU after transmission of app€aL\ 
— ^Applt., after the tranHnil*98lon of his 
appeal to England, obtained leave in 


the High Ct. to withdraw It. The 
appeal involved the rights of a minor, 
party to the suit, wliose mother and 
^ardto obtained an order for her to 
be substituted for the withdrawing 
applt., on the terms that she sho5d 
give seeurlty for costs already ordered 
and should undertake to abide by any 
order as to general costs. — Gouk 
Mohun Chakebhati V, Tarasundebi 


Dkbi (1889), 1. L. K. 17 Calc. 093.— 

IND. 


PART X. SECT. 8, SUB-SECT. 7.— A. 

h. Petition must he presented within 
^ecifUd time.] — Nazub Ali Khan v. 
Ojoodhtabam Kuan (1864), 1 W. R. 
13.— IND. 
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&; resps. having no claim to complain of delay 
after lying by themselves eight months without 
making any application.— St. Louis v. St. Louis 
(1836)ri Moo. P. 0. 0. 143 ; 12 E. It. 768, P. O. 

460. .] — ItETEMEYBR V. ObKRMULLEB 


No. 389, ante, 

461 . .] — An appeal was allowed in 

Oct. 1864, by the Supreme (Jt. at Calcutta to 
England. After the allowance of the ^peal no 
further steps were taken by applt. In Mar. 1856, 
the Judicial Committee, upon a certificate of the 
registrar of the supreme ct. that no further 
proceedings had been taken after the order allow- 
mg the appeal, dismissed the appeal, at the 
instance of resps. for want of prosecution. — 
Sbeemutty Babutty Dossee V. Badanauth 
Sein (1866), 6 Moo. Ind. App. 346 ; 10 E. B. 130, 


P. C. 


462 . .] — Applt.. had obtained leave 

from the ct. below to appeal to the Privy Council, 
but took no steps to procure a transcript of the 
record to be sent & lodged at the Privy Council 
olTice for tlu'eo years, or any other steps ; — Held : 
the appeal must be dismissed, with costs. — 
Smith v, Cresbwell (1861), 10 L. T. 672, P. 0. 

463 . Effect on security given In 

lower court.] — Appeal dismissed for want of 
prosecution, under Ord. in Council of June 13, 
1853, r. 5, restored, under circumstances showing 
that the interest of infants was materially affected, 
but upon condition, tliat the appeal should bo 
prosecuted within a given time. 

The security entered into in tlie Sudder Ct. for 
the costs of appeal to England is vacated by the 
dismissal consequent upon non-prosecution of 
the appeal witliin the prescribed time. 

When an appeal is restored fresh security will 
be requir(^d to be deposited in England. — ^Birjo- 
BUTTKE (BANEB) V, PBBTAUB SINO (1860), 13 
Moo. P. C. 0. 465; 8 Moo. Ind. App. 160; 15 
E. B. 174, P. C. 

Restoration of appeal after.] — See 

Sub-sect. 7, C., posL 

Effect of delay In applying for stay of execution 
of decree.] — See No, 487, post. 

464. From Interlocutory order — On appeal from 
final judgment.] — (1) In proceedings between the 
govt. & any party for resumption, a stranger 
whoso rights are liable to be affected by the 
decision may intervene & become a imrty. 

(2) On an appeal to the Privy Council, the 
propriety of any interlocutory proceedings in the 
com’se of the suit may be called in question, 
iiotwitlistaiiding that they were submitted to at 
the time. 


(3) Begs, applicable to the granting of a review 
by the Sudder Ct. of its decrees, ai*o applicable to 
the proceedings of special conn’s, 

(4) Pai’ties preferring petitions for review after 
the time allowed by the regs. must account satis- 
factorily for the delay, & the decision of the ct. on 
tliis point will be reviewed by the Privy Council. — 
Moheshub Sing (Mahabajah) v. Bengal Govkbn- 
MENT (1859), 7 Moo. Ind. App. 283; 7 W. B. 322; 
19 E.B. 316, P. 0. 

Annotations : — As to (2) Reid. Sheonath v. llamnath (1865), 
10 Moo, lad, App. 413 ; Forljes v. Ameeroonlsea Beguni 
(1866), 10 Moo. Ind. App. 340 ; Shah Mukhuu LaU v. 
Baboo Sree Kishen Singh (1868), 12 Moo. Ind. App. 157. 


466. .] — In an appeal from the 

Sudder Ct., applts., by leave of that ct., appealed 
separat>ely to the Queen in Council. On reversal 
of the Sudder Ct.’s decree, it appearing that the 
two applts. had a common interest, omy one set 
of costs of appeal were allowed in moieties to the 
separate applts., as upon one appeal : — Held : 


it was not too late, on an appeal froju a final 
decree, to raise a question as to interest decided 
in an interlocutory decree not ai)poaled from. — 
Mukhun Lall (Shah) v. Skee Kishen Singh 
(Baboo) (1868), 12 Moo. Ind. App. 157 ; 20 
E. B. 299, P. C. 

In admiralty cases.] — See Admiralty, Vol. Ii, 
pp. 235, 236, Nos. 1613, 1629. 

Time for petition for leave to appeal.] — See 

Sect. 3, sub-sect, 1, A. (c), ante. 

B. Extension of. 

466. Power to grant — Under Slave Trade Act, 
1824 (c. 113).] — The provisions of above Act are 
conclusive, & the .ludicial Committee have uo 
power to extend the time iliere limited for api)eal- 
ing. — Muter v. Cihpchase (1830), 1 Moo. P. C. (’. 
1 ; 12 E. B. 710, P. C. 

467. Time for making application — ^Not before 
petition of appeal lodged.] — Gungadhur Seal v , 
Sbeemutty Baddamoney Dossee, Nd. 321, ante. 

468. When application granted— In favour of 
respondent.] — Where resp. did not appear, the 
ax)pcal was after two yeai’s sot down for healing 
ex p. Before the healing, resp. aiipeared, & 
moved under special circumstances to postpone 
Ihe hearing for six months to enable him to lodge 
his case. The .ludicial Committee put liiin upon 
terms of having the aiq^eal heard fit the next 
sittings, restraining him from doing anything in 
the interval to the prejudice of ilie fund in the 
ct. below, & with payment of tlie costs of the 
application. — Watson v. Sreemunt Lal Khan 
(185t), 5 Moo. Ind. App. 4 17 ; 18 E. B. 961, P. 0. 

469. Appellant waiting for result of 

inquiry.] — Gungadhur Seal v. Sreemutty Bad- 
damoney Dossee, No. 321, ante. 

470. No steps taken by trustee in bank- 

ruptcy of appellant — ^After postponement of hearing 
to enable trustee in bankruptcy to revive appeal.] — 
Gooroochurn Sein v. Badanauth Sein, No. 451, 
a^de. 

471. Neglect to bring all facts before lower 

court.] — Grieve v. Tasker, No. 376, ante. 


C. Restoration of Appeal. 

472. Grounds for— Application by Infant on 
coming of age — Appeal dismissed for want of 
prosecution by guardian.] — Orphan Board v. 
Van Bke^JEN, No. 357, ante. 

473. Consolidation by lower court with 

pending appeal.] — Leave was given to restore an 
appeal dismissed for want of prosecution, the ct. 
below having consolidated it with another apf)eal 
in the same cause, which was still pending. — 
Surkoopchundeb CHOWDRY {SIR(’AR) V . ItAM- 
rutton Mullick (1837), 1 Moo. P. C. (\ 404 ; 
1 Moo. Ind. App. 358 ; 12 E. B. 868, P. O. 
AnmAatiim: — ReM. Nuthoobhoy Hamdaah o. Mooljee 

MadowclatiH (1840), 3 Moo. P. C. 0. 87. 

474. Instructions to oppose dismissal of 

appeal received too late.] — Leave was given to 
restore an appeal dismissed for want of prosecution, 
applts.’ agent, though instructed to prevent the 
dismissal of the appeal, not having received the 
transcript until after the expiration of a year & 
a day from the time of the allowance of the appeal, 
& resp. having in consequence t/hereof obtained an 
order of dismissal.— Sree Mutty Bissnosoondery 
Dabeb V. Burrodacaunt Boy (Rajah) (1839), 
3 Moo. P. 0. 0. 1 1 ; 2 Moo. Ind. App. 128 ; 13 
E R 5 P 0 

’475, * — L Ignorance — Of necessary steps to be 
taken — & bankruptcy of agent when Instructed.] — 

Where an appeal had been dismissed for want of 

L 2 
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Sect. 3 — Practice and j)rocedurf : Sub-sccl> 7, C. ; 
sub-sccis, 8 cfc* J), A. <t* B.] 

pi'o&ecutioii, no step having been taken in it for 
ten yeai‘s, the appeal was, on petition to the JKing 
in (\)iincil, lestored, applt. paying the costs of 
dismissal & restoration, it appearing that applt. 
was i^^orant of the proceedings necessary to be 
taken in England, k that he had, though after the 
lapse of some years, instructed a commercial house 
in (Wcutta to prosecute the appeal, but whose 
agent in England becoming insolvent, no pro- 
ceedings wei’e taken to bring the c<ise to a hearing. 
— Ueedar llossEiN (Rajah) r. Zuhoor-Oon 
Nissa (BanEe) (1841), 2 Moo. Ind. App. 441; 
18 E. B. 308, P. C. 

476 Of new rules.] — ^An appeal 

was restoied after being dismissed for want of 
effect ual prosecution witliiii the time limited by 
Old. in Council of .lune 13, 1853, r. 5, the new 
inles ha\ing been onl> recently adopted by the 
Sudder Ct. at Calcutta, k apxdt. in ignorance of 
their c‘^isteiice, being t'Ugaged in taking steps to 
prosecufe the appeal ^^it]lln the tmi(‘ k acconling 
to tlie piaelice pnwiously existing.— CTTHAimuB 
IVltSlJAD TeWARREE V. 80 ()^DEI{KO()MAREE 
(Moomwat) (1854), 0 Moo. P. C. C. 80; 0 Moo. 
Ind. App. 201 ; 14 E. It. 230, P. C. 


jiumiintun - Consd. Amiiiduioj ce Doshcc r. I'ooiiioo 
Chiindci IloA (Ibbl^ 1) JVJoo, 1ml. App. ‘JO. 

477, .] — Appeal from the 


Sudder (’1. in India, vliich stood dismissed under 
Ord. in Council of June 13. 1853, r. 5, for ^ant 
of effectual pios(‘tution, restored, as applt. was 
in ignoiance ol thi* existence of the new rules, the 
Sudder Ct. having &el^ed applt., after the inter- 
position of the appeal, T\ith notice that two years 
^\ab allowed after the aiiival of the transcript in 
England for prosecuting the appeal. 

^^hele govemment securities for the due 
])iosecution ol the ai)peal A costs weie deposited 
in thc‘ legist ry of the 8udd<»r Ct. the Judicial 
Committee in i<Moring the appeal disiiensed with 
the usual recogni’^ance in England.— Seto Iajih- 
MEECHt^ND V. Seto Zorawuk Mull (1855), 9 
Moo. P. C. C. 351 ; 0 Moo. Ind. Aiip. 204 ; 14 
E. B. 330, P. C. 

Amwtahon CODSd. Ajuimliiio^tc Dohkk* v. I’ooiaoo 
Chuntlei Hoy (1801), i) JVIoo. Ind. App. ‘2G. 

478. Interest of Infants materially affected.] 

— BnuoHuiaEE (Banee) r. Pertauh Sing, No. 
403, ante. 

479. — — Pecuniary difilculties of appellant.] — 

Duihje V, Butler (1800), 14 W. B. 017, P. V. 

480. Necessity for fresh security on.] — Seto 
Luchmeechi nd V. Seto Zorawuk Mull, No. 477, 
ante. 

481. .]— Birjobuitee (Banee) v. Pertauh 

Sing, No. 403, ante. 

Appeal heard ex parte — Default of party 

applying for rehearing.] — Sec Nos. 092-095, 
1 ) 081 . 


Sub-sect. 8. — Lodging Cases. 

482. Necessity for — Before application to dis- 
miss appeal— For want ol prosecution.] — Semble : 
It IS not necessary for resp. to lodge a printed 
case k appendix before moving to dismiss the 
appeal for non-prosecution. — J ackson v. Prothero 
(1842), 3 Moo. P. C. C. 490 ; 13 E. B. 199, P. C. 

483. — — Appeal against refusal of lower 
court to allow Interest — On Judgment reversed by 


Judicial Committee — Order In Council silent as to 
interest.] — By an order in Council on an appeal, 
the judgment of the Supreme Ct. at Hong Kong 
in an action of trover was reversed, k a nonsuit 
directed to be entered. On the receipt of tliis 
order in the colony, applt., to carry the order into 
execution, applied to the Supreme (^t. for an order 
for repayment of the amount of the judgment, 
with interest upon the whole stun paid by way of 
priucip^ k intere.‘«'l by applt. The Supreme Ot. 
was of opinion, that as there were no express 
directions in the order in C^ouncil for payment of 
interest on the judgment, it had no power to 
allow interest, k refused to make any order there- 
on : — Held: (1) although by the terms of the 
order in Council the 3udgm(*nt of the Supreme Ct. 
was only i*cvi‘i*sed, k a nonsuit directed to be 
entered, yet, interest u^Km the judgment was to 
be implied under the gt*ncral words there used, k 
inasmuch as undiT the general regs. of 1845, 
ai)plicablc to apj)eals fiom Hong Kong to the 
Queen in (V)uncil, the Supremo C.^t. was to execute 
k cairy into ellect the judgments k ordei's of tlie 
Queen in Council, that ct. had powtT, without 
more, to have ordeied paymeni of interest ; as 
otherwise tlie successful applt. would not be 
lestored to all he had lost by reason of the judg- 
ment being reversed. 

Leave to ai)iieal had been granted by the ct. 
below from the order refusing interest, but apidt. 
etitioned the Quecui in C^ouncil praying that the 
udicial Committee might determine tlie matttT 
as related to the claim lor interest : — Held : (2) 
if the original order did not impliedly give inter est, 
^ as an ai)peal had been granted from the order 
refusing it, the more convenient course would be to 
bring the question before the Judicial Committee 
on the original appeal. 

Tills was agreed, k the case directed to be argued, 
without printed cases, on the materials furnished 
by the record of tlu* proceedings on the api)lica- 
tion to the ct. beli)W to carry out tlu‘ order in 
Council.— B odgkr r. Comptoir D’Esc omite de 
Paris (1871), L. B. 3 P. C. 405 ; 7 Moo. P. C. C. 
N. S. 314 ; 40 L. J. P. (\ 1 ; 24 L. T. Ill ; 19 
W. B. 449 ; 17 E. B. 120, P. (\ 

AnnoUttwns . — Ab to (J) Consd. Sijuilali v. Const uiiliuKh 

(1872), 20 W, H. 82li. Refd. JMcirhunt Hunking (’o. of 

London i. Maud (1871), 43 L. J C'h 8(il ; l r. Hakes 

(1890), 15 Aj>]>. ( as. 506 ; Nitiatc Produeeis h.S. Co. v, 

bhoit (1022), 91 L. J. K. H. 871. 

Cross-appeal.] — See Sub-sect. 4, ante. 

484. Effect of failure to lodge— By respondent 
— Stay of hearing until case lodged.] — lTnd(*r the 
X>ro visions of .1 udicial Committee Act, 1833 
(c. 41) tJie Ord. in Council ol Sept. 4, 1833, an 
appeal from the SuddcT Ct. in India was brouglit 
to a hearing by tlie East India Co. before the 
Judicial Coinmitt(‘e ot the Privy Council, k, by 
an order in Council made on the apjieal in 1830, 
the costs in( lined in prosei'uting the ajipcal were 
directed to be paid to the East India Co. by the 
respective parties to the appeal, or their repre- 
sentatives, as provided by the Oi-d. in Council of 
Novemb(T 18, 1833. On a suit brought by the 
Government in 1852, against the reiiresentatives 
of one ot the parties to the appeal, to recover 
part of the costs incuiTed by the East India Co. 
in bringing the appeal to a hearing: — Held: A 
printed case must be lodged before the Judicial 
Committei* would hear the case. -- B engal 
GOVEJiNMENT V. SHURRUJWTOONNIHHA (MUS- 
8UMAT) (1800), 8 Moo. Ind. App. 225 ; 8 W. 11. 
762 ; 19 E. B. 610, P. 0. 
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Part X. — ^The Judicial Committee of the Privy Council. 


435 . By appellant — ^Appeal dismissed.] — 

Upon special application, permission to appeal 
was granted in Dec. 1860, upon condition of 
applt. depositing with the registrar of the Judicial 
Conimittee of the Privy I'ouncil the sum of £300, 
for costs. The record was transmitt.ed from 
India and resp. brought in his printed case, but 
applt. though served with a peremptory notice, 
did noi lodge his case or take any other step in 
the matt^er. On application by resp. the appeal 
was dismissed, & resp.’s costs direcied to be 
paid out of the sum deposited in the council 
otlicc, the balance to be I’etumed to applt. — 
GOUK MoNEB DEHTA KHAJAH ARDOOIi (iUNNEE 
(1864), 10 Moo. Jnd. App. 69 ; 19 15. Tl. 894, P. O. 


Sub-sect. 9. — Other Interlocutory Pro- 

CEEDINOH. 

A. Stay of Proceedings pending Apj)eaL 

486. Jurisdiction to order.] — As the Privy 
Council is the ct. of appeal from the colonial ct. 
& has jurisdiction to stay the execution of the 
decree pending th(^ appeal, the c4<. will not interfc^rc' 
by injunction, on the ground of error or irrt'gularity 
in the decree of the colonial ct . 

Qv. wh(‘ther, in a case of error shown in the 
judgment of the ct-. of a forc‘igu count-ry from 
wliicli th<‘re was no app<\al to any of Ibu* Majesty’s 
cts. the <iecision would be th<' same. — Henderson 
V. Henderson (1843), 3 Hare, 100 ; 1 L. T. O. 8. 
410 ; 07 E. K. 313. 

JnnotcUions : —Expld, Miitrie v. lUnucy (1H87), 35 Ch. 1). 

(>14. Refd. Pc HoudorHOii, Nouvlon r. Krconian (1S87), 

35 Ch. 1). 701 ; Pemberteu r. Htiffhes, (18U0J 1 Ch. 7Sl. 

Mentd. Simpaou v, Fogo (1863), 1 Hem. A: M. 195 ; Hrirmit 

Rajah Moot too Vijuya Rufiranadha Bodha (looroo Sawiuv 

Poriya Odaya Tavor v. RZatania Natchiar (1866), 11 

Moo. hid. App. 50 ; Wonuaii r. Worman (1889), 43 

Ch. D. 296 : Hake v. French, 11907] 1 Ch. 428. 

487. When ordered — Not after delay —Nor where 
probability of order having been acted on.] — 
Motion to rescind order of the Sudder Ot. at 
Madras, for the (‘xecution of a decree pending an 
appeal, to stay execution, was refused, on the 
ground of the length of time that had elapsed 
from the making of the ordcT Sc the probability 
of its having been acted on in India. — Re Bom- 
MARANJEE Baiiadoor (Kajaii) (1852), 5 Moo. 
Ind. App. 298 ; 18 K. R. 909, P. C. 

488. .] — Siemens v, Bufe (Heirs of). 

No. 381, ante, 

489. Not in absence of other party — 

Respondent not served with notice.] — By a decree 
of tJie Sudd('r Ct . at Calcutta a suit was remanded 
t<o the Zihah Ct. to be tried de novo. An appeal 
to England fi*t)m this decree was refused, but 
upon special application was admitted by the 
Judicial Committee of the Privy (Council, where- 
upon applt. applied to the High Court at C^alcutta 
to stay proceedings pending the appeal to England, 
on the ground, l.hat the decision of the appellate 
ct. would govern the question at issue, wluch 
application that ct. refused. Ayplt. then pre- 
sented a petition to Her Majesty in Council, & 


applied ex p, for the same relief, but the .Judicial 
Committee, in the resp.’s absence, refus('d to 
make any order, though without prejudice to 
petitioner’s further application when he had 
served the resp. — Perladh 8ein (Ra.iar) v, 
Bhoodoo Sinoh (Bahoo) (1861), 10 Moo. Ind. 
^pp. 78 ; 10 E. B. 902, P. C. 

Necessity for notice before hearing ex parte, 
see Nos. 600, .601 , post. 

490. Serious injury to applicant.]— Appli- 

cation to stay proceedings in a caus(j in which an 
appeal from an order in the nature' of an inter- 
locutory order is i)ending hc'fore He'r Majesty in 
Council, ought satisfactorily to show 4 hat a 
serious injury will be the result to the ])arty 
applying, unless the deiay asked for be grantjt'd, 
Sc that the party applying has come promptly to 
make the application. Wiere, tbt'refore, a]>pl4. 
from an order of the high ct. of judicature, which 
remRted a cause, appealed to that ct. from the' 
Zillah Ct. back for the trial of issues frame'el in 
accordance with the provisions of Act, Ne). 8, of 
1859, s. 139, having failed in obtaining an order 
from t^he high ct. to stay proce'oelings in the 
Zillah Ct. pending the appeal, bu(. not having 
appealed from that decision, prest'rited a petition 
to Her Majesty in Council praying that all pro- 
ceedings in the remanded suit might, bej stayed 
till the })e'nding appeal had be'en heard, the 
Judicial (’ommittee, without determining the 
question of their right to interfere in such circum- 
stances : — Held : petitioner had tio(. shown any 
such injury, or used sucli expc'dition as entitled 
him to ask for a stay of proceedings. 

Qu. whether, where an order has been made by 
the superior ct. below refusing to stay ])roce(Klings*, 
Sc such order is not specially appeal'd from, the 
.Judicial Coimnitiee have any authority to inter- 
fere, though an appeal is pending before tlu'in from 
a previous ordt'r of tiio superior ct. made in tJie 
same suit, remitting the cause back to t.lie inferior 
ci. before which it is pending. — Sidufe Nuzur 
Ally Khan (Nawab) v. Oo.iooduyaram Khan 
(Rajah) (186.6), L. R. I P. C. 8 ; 10 Moo. Ind. App. 
322 ; 34 L. J. P. C. 21 ; 14 W. R. 250 ; 10 E. R. 
995 ; sub nom. Ally Kuan v, Ajt)AnirYAKAM 
Khan, 12 J ur. N. 8. 59, P. C. 

491. .] — ^Petition of special leave granted 

from an interlocutory order not appi'alable under 
the code. Stay of ex('Cution refused, but an 
opinion intimated that pending the appeal the 
decree holder should not be put in possession of 
the large sums in dispute. — Inder Kumaki 
(Maiiarani) V. Jaipal Kumvri (Maharanf) (1886), 
L. 11. 11 Ind. App. 1, P. C. 

B. Miscellaneous AppUcatiom. 

492. For ex parte hearing— No appearance by 
respondent.] —To an action for recovery of arrears 
of rent, due to plif. under a suh-lcase of a pergunna, 
deft. iJeaded t.liat the sub-lease was part of a 
loan transaction, for the purpose of securing to 
pltf. an illegal interest upon the loan, & w^ 
void, under reg. 15 of 1793. The ct.s. in India 


PART X. SECT. 3, SUB-SECT. 9.— A. 

486 i. J uriadiction to order — Whether 
court below has Jurisdiction, ] — Howarth 
V. Walkbb (1903), 3 S. R. N. S. W. 
235 ; 20 N. S. W. W. N. 91.— AUS. 

486 ii. ..] — The Supreme 

Ct. ]ias no power to stay execution on 
a judgment of the High Gt. pendi^ 
am appeal therefrom to the Privy 
Council. — ^Maointobh v. Dun (1906), 6 
8. R. N. H. W. 461 ; 23 N. S. W. W. N. 
152. — ^AUS, 


487 i. When ordered,] —An appeal to 
the Privy Council by special leave in 
not witliln Privy Council Appeals Act, 
1914, H. 10, but wiiere the Judicial 
Committee has given leave to appeal 
tlio Supreme Ct. of Ontario will, upon 
security being given, stay oxeoutiou 
upon the Judgment from which the 
appeal is taken. — Mitchell u. Fidelity 
6c Casualty Co. op New York (1917), 
38 O. L. R. 543 ; 34 D. L. R. 22.— 
CAN. 

487 ii, ^,1— Where in the same 


case one party appeals to the Supreme 
Ct. of Canada & the other appeals to 
the l*rivy Connell, proooodings in the 
former ease will bo stayed pending the 
decision in the latter. — B ank of 
M oviTiEAL V. Deubrs (1899), 29 8. C. R. 
435. —CAN, 

487 iii. .) — judge In chambers 

of tbe Supreme Ct. of CJanada will stay 
proceedings pending an appeal to the 
Privy (Jouuoil. — U nion Investment 
Co. r. Wells (1908), 41 8. (?. R. 244.— 
GAN. 
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decided it was an nsnrious transaction, & ctomissed 
the action. Upon appeal, this decision was 
confirmed bv the Judicial Committee of the 
Privy Council. 

No appearance having been entered by resps. 
to an appeal from India, and applt.’s case being 
ready to lodge for liearing, upon the application 
of applt. : — Held : an order would be made that 
resps. sliould be served with notice, & unless they 
brought in their case without delay, the appeal 
would be heard c.r p. giving the apidt. liberty to 
proceed in the ct. below, to render such service 
effectual ; «Sr the ct. was ordeivd to certify to the 
Judicial Committee, what had been done with 
respect to the same. — Wise v. Kishenkoomaii 
Bous (1847), 4 Moo. Ind. .App. 201 ; 18 E. R. 
676, P. C. 

Annoicditm : Mentd. W^ise i\ Jiiggobundhoo Boho (1869), 

12 Moo. Ind. App. 477. 

493. For security — For protection of property 
pending appeal — Decree-holder in possession.] — 

This was an application by api)lt. for an order that, 
resp., wlio was in possession as a decree-holder, 
under an execution order of the Sudder (H., 
to give security for the protection of the 
pi*operty in suit pending the appeal to England. 
Witliin six months after decree Sc prior to the 
admission of the apjieal therefrom to hhigland, 
the Sudder Dewanny C^t. upon an c.r p. applica- 
tion, without notice, issued an execution order, 
putting the decree-holder in possession. This was 
done without calling for security as provided by 
sect. 4, Ben. reg. 10 of 1797. Applt. on the 
admission of the appeal, applied to tlie Hudder 
Ct. for security from the party in poss('ssion 
pending tlie appeal, but that ct. held ih|.t as the 
decree-holder was in possession under an ^ecution 
ord. which could not be appealed from, they had 
no power to interfere. On y)etition to the Judicial 
Committee : — Held : in the circumstances, & upon 
affidavit of w^ast.0 an order should be made, 
declaring that it was competent to the Sudder 
ct. to require security to be given for prot.ection 
of the property pending the appeal, notwath- 
sianding (Execution of the decree had issued, & 
they would give permission to applt. to apply 
to the Sudder Ct. with an intimation of that 
opinion. — Jakittt-ool-Butooi, (Mussumat) %\ 
Mussumat IIOSEINEE (Beoum) (1806), 10 Moo. 
Ind. App. 19(5 ; 19 E. K. 946, P. C. 


Sub-sect. 10. — IIeabing of Appeal. 

A. In General. 

494. Who may practise.] — The words of sects. 2 
& 3 of the Rules of Mar. 31, 1871 , are such that the 
classes of persons to bo admitted to practise in the 
Privy Council must be either sofrs. or others 
practising in London, or solrs. admitted by the 
High C’t. in India or in the Colonies, respectively, 
& have not left an undefined class admissible at 
the discretion of the Judicial Committee. —Rc 
Twidale's Petition (1888), 14 App. Cas. 328 ; 
L. R. 10 Ind. App. 163, P. C. 

495. Who may bo heard — Separate counsel — 
Parties with same Interest.] — If there are several 
parties in one appeal who say they are in different 
interests, then if it is quite clear to the ct. that 
they recdly are in different interests, the practice 
is to hear them by separate counsel. But if they 
are in the same interest, then the ct. makes them 


arrange together so as to be heard by one counsel. 
But where there are two appeals each applt. has 
a right to be represented by two counsel Sc their 
Lordships could not limit them to one though the 
facts Sc arguments used might be the same in 
both cases (Lord BiiouaHAM). — Re Downib Sc 
Arrindell (1841 ), 3 Moo. P. 0. C, 414 ; 13 E. R. 
168, P. C. 

Annotations : — Mentd Re Wallace (1866), L. R. 1 P. C. 

283 ; McDermott v. Brltifah Ouiana JudffOB (1868), L. R. 

2 0. P. 341. 

496. Parties with different Interests.] 

— Re Downie & Arrindell, No. 496, ante. 

497. Two counsel for each 

party.] — There being two sets of applts. having 
separate interests & adverse claims against each 
other as w'ell as against resps. the Judicial Com- 
mii4-ee permitted two counsel to be heard for 
each set of applts. — ^Jewa-Jee v. Tkimbuk-Jee 
(1842), 3 Moo. Ind. App. 138 ; 18 E. R. 449, V. C. 

498. .] — Two sets of defts. 

sev<Ted in defence, their intorcjsts involving an 
alternative as to which was responsible to pltf., 

6 the ct. below fixed one set of defts. with the 
liability. Upon an appeal in which pltf. was 
made sole resp. : — Held : the other defts. were 
entitled to appear & to lodge a separate case. 
Separate counsel appeared for them. — E ast India 
C o. V. Robertson (1859), 12 Moo. P. C. C. 400 ; 

7 Moo. Ind. App. 361 ; 1 i E. K. 963, P. C. 
Annotations: — Mentd. Boldoro v. East India Co. (1865), 

11 H. L. Cas. 405 ; Soorotary of State for India v. Under- 
wood (1870), Tj. R. 4 H. h. 580 ; Knlll v. Diimorgue, 

11911] 2 Oh. 199. 

499. Reply — When allowed.] — (1) Testator 
left two substantive wills, each disposing of his 
entire propert/y. By the first, dated in 1838, he 
appointed exors., to one of whom he gave the 
residue of his estate. By the second will, dated 
in 1839, which contained no revocation of the 
prior one, he gave the whole of his propert/y to 
lus wife, with the exception of £5, but appointed 
no exors, : — Held : affirming the decree of the ct. 
below, the second wall oj^erated as a revocation 
of the first will, & was alone entitled to probate. 

(2) A reply on the hearing of the appeal was 
allowed, though not allowed by the practice of the 
ct. below on the original hearing of the act on 
petition. — Henfrey v. Henphey (1842), 4 Moo. 
P. C. O. 29 ; 13 E. R. 211, P. C. 

Annotations: — As to (1) Refd. Cutto v. Oilbort (1851 )» 

9 Moo. P. C. C. 131 ; Biohards v. Quoon's Proctor (1854), 

1 Ere. & Ad. 235 ; Lomage v. Coodban (1865), L. Jl. 

1 P. & D. 67 ; Dompscy v. Lawson (1877), 2 P. D. 98. 

Generally, Mentd. Townsend v. Moore, [1905] P. 66 ; 

Nixon V. Prince (1918), 34 T. L. R. 444. 

600. Ex parte hearing — When allowed — Neces- 
sity for personal service on respondent — Of notice 
of appeal.] — Their Lordslups declined to hoar an 
appeal from the Sudder Hewanny at Madras 
ex p. without evidence of resp. having been 
personally served with notice that the appeal was 
pending, & ordered the appeal to stand over, 
with leave for applt. to proceed in the ct. below, 
to render service of such notice effectual. — 
Konadry Valapha v, Valia Tamburati (1844), 
4 Moo. Ind. App. 213, n. ; 18 E. K. 680, P. 0. 

601. Default of respondent In lodging 

case.] — No appearance having been entered by 
resps., to an appeal from India, Sc applt.’s case 
being ready to lodge for hearing, their Lordships, 
upon the application of applt., made an order, 
that reaps, should be served with notice, that 
unless they brought in their case without delay, 
the appeal would be heard ex p., giving applt. 
liberty to proceed in the ct. below, to render such 
service effectual, Sc the ct. was ordered to certify 
to the Judicial Committee what had been done 
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with respect to the same.— W ish v. Kishen- 
koohab Bous (1847), 4 Moo. Ind. App. 201 ; 
18 B. B. 876, P. 0. 

Annotation: — Mentd. Wise «. Juggobtindhoo Bose (1809), 
12 Moo. Ind. App. 477. 


B. What Evidence AdmiesUde. 


502. Evidence rejected in lower court. — But 
included in record — Rejection not appealed from.] — 

Evidence tendered to the Sudder Ot. on a petition 
for review, which was refused & the order of 
refusal not appealed from, though forming part 
of the transcript, cannot be referred to in the 
argument upon tlio appeal from the original 
judgment. — I mdad Alt (Sueiku) v. Mussumat 
Kootby (Begum) (1842), 3 Moo. Ind. App. 1 ; 
J8 E. K. 398, P. 0. 

503 , ,] — The Supreme Ct. of Canada, 

having on the objection of resps. n'fnsod to admit 
a map in evidence on the ground that it had not 
been tenderc^d at the trial, ordered a new trial : — 
Held : whether or not the Supre^mo Ct. was right 
in refusing to admit the map, their Lordships 
would admit it.— B lue & DEflOHAiMPS v, Ked 
Mountain Ry., flfiOO] A. C. 301 ; 78 L. J. P. C. 
107, P. C. 

604. Documents not Indorsed by trial Judge — 
In accordance with procedure in court below.] — 

Documents which have not been indorsed by the 
trial judge in accordance with the provisions of 
Ord. 13, r. 4, of (Hvil Procedure Code (V. of 1908) 
are not admissible for any purpose on appeal to 
the Pvlvj Council. -Sadik Husain Khan (Mirza) 
V, llASHTM Alt Kitan (1910), L. K. 43 Ind. App. 
210 ; 115 L. T. 353, P. 0. 

605. Further evidence —General rule.] — LvAiJi 

r. Jaiiuine, No. 351, ante. 

606. Taken on commission.] — In actions 

on exchange contracts, the evidence as to the 
parties’ respective* compliance witli a certain con- 
dition precedent being in London, their Lordships 
directed it to be taken on commission instead of 


remitting the fiase to Slianghai. — Bank of Chjna, 
Japan, A the vStrattr v. Amerk^an Trading Co., 
[18941 A. C. 200 ; 03 L. J. P. C. 92 ; 70 L. T. 819 ; 
0 R. 494, P, (\ 

507. Medical certifleate of competency — 

Of party in suit impotentlse caus&.J — A medical 
certilicale of tlie competency of the party in a suit 
impotent icp omisd, not in evidence in tlie ct, below, 


refused to be admitted on appeal, — Harrison v, 
Hai^rison (1842), 4 Moo. P. C. C. 90; 0 Jur. 
899 ; 13 E. R. 238, P. C. ; afjtj, S. C, enb nom. 
Sparrow v. Harrison (1841 ), 3 Curt. 10 ; svJl) 
nom, Harrison y. Sparrow (1842), 3 Curt. 1. 
Annotatums Mentd. HancUoy v. Edwai'ds (1844), 4 Moo. 
P. C. (J. 407 ; A. V, B. (1853). 1 Eoo. & Ad. 12 ; Hall v. 
Wright (18.58), E. B. & k 765 ; G. r. M. (1885). 53 L. T. 
398 ; M. (otherwlao D.) v. D. (1885), 10 P. D. 75, 


608. ,] — Hughes v, Porral, No. 334, 

ante* 

509. Appeal under Slave Trade Act, 1824 

(c. 113).] — IlocQUARD y. R., Tub Newport, 

No. 419, ante. 


510, Refusal of lower court to hear 

witnesses — Special examiner appointed by Judicial 
Committee.] — The Royal Ct. of Jersey having 
refused to hear witnesses tendered by a deft, to 
an action, in support of one of his pleas, & great 
delay having occurred from the course pursued, 
the Judicial Committee, under the powers of 
Judicial Committee Act, 1833 (c. 4 1 ), s. 7, appointed 
a special examiner to take further evidence in the 
island, confining his inquiry to certain facts, 
& directing him to report the same within a limited 
time, the appeal to stand over for the production 
of his report & to be argued with reference only 


1 to the effect produced upon the entire case by 
such additional evidence. — FALiiE v, Le Sueur 
&; Le Huquet (1859), 12 Moo. P. 0. C. 501 ; 
7 W. R. 707 ; 14 E. R. 1002, P. C. 

Shorthand writers’ notes— To impeach 

Judge’s notes.] — See No. 431, ante, 

511. Material facts concealed in petition 

for leave to appeal.] — AVliore an order granting 
special leave to appeal had been made upon a 
petition which improperly concealed the ground 
upon which the appeal had been refused by the 
ct. below: — Held: a subsequent petition that 
further evidence be taken must bo j'efnsed, as 
notliing would be done to assist an ai)i>eal so 
instituted. — B audains v, Jersey Banking Co. 
(Liquidators), Ex p, Baudains (1888), 13 App. 
Cas. 832, P. C. 

512. Appeal from committal for con- 

tempt.] —A hdtor which had been publisliod in a 
colonial newspaper contained criticisms on the 
conduct of the Chicif Justice of the colony of suoli 
a nature that it might have been made the subje<*t 
of proceedings for libel, but was not in the circum- 
stances caleidated to obsti'uct or interfere with the 
course of justice or the due administration of the 
law. 

It appeared that the editor had, on notice from 
the ct., refused to discover tlie name of the writer, 
&> had thereuiion been sentenced to fine & imprison- 
ment during pleasure for the publication, & to 
fine or imprisonment for the refusal. 

There may not be imported into a case of this 
kind any matter which was not in evidence 
against deft., nor will their Lordships permit any 
sucdi matt(*r to be laid before thi*m . — He Special 
, Reference from Bahama Islands, [1893] A. D. 
138 ; siU) nom. Be Moseley, (12 L. J. P. 0. 79 ; 
68 L. T. 105 ; J. P. 277, P. O. 

Anw)tcUion : — Mentd. Sea^^a^d r. I’alorson, [1897] 1 CU. 

515. 

513. Appeal from Consistory Court — 

Under Clergy Discipline Act, 1892 (c. 32) .] — In 

fixing a day for the hearing of an appeal from a 
judgment of the Consistory Ct. of Lincoln on 
charges brought against applt., who was a clergy- 
man, applt.’s application that the appeal jmgnt 
in form be that of a hearing de novo of the charges, 
so as to enable him not only I o call such witnesses 
as had given evidence in the Consistory (]t., but 
fresh evidence, was allowed. — Wakeford v. 
Lincoln (Bp.), [1921] I A. V. 813 ; 90 i.. J. P. C. 
171 ; J25 L. T. 513 ; 05 Sol. Jo. 532, P. 0. 

C. Power of Judicial Committee. 

(a) In (General. 

514. To postpone hearing — Ex parte appeal — 
No evidence that respondent served with notice of 
appeal.) — Konadrv Valabha v. X'ai.ia Tambu- 
liATi, No. 500, a}Uc. 

515 . On bankruptcy of appellant — To 

enable trustee in bankruptcy to revive appeal.] — 

GOOROOCHURN Sktn V. Radanauth Sein, No. 451, 
ante. 

516. For transmission of original docu- 
ments — Impeached as forgeries.] — XVhen false 
witnesses or forged documents arc produced to 
support a case, such fact naturally creates suspicion, 
but if the appellate ct. has to deal with a just 
case, though foolishly A wickedly attempted to 
be supported by false evidence, such circum- 
stance will pr(*judice the judgment on the merits, 
when the case is supported by independent 

^^ifc^^as so ruled, when their Ix)rdships were 
satisfied from the evidence that an ancient tenure 
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existed, which was endeavoured to he supported 
by a forged document/ & evidence. 

Such document being impeacliCHl, as being 
forged on the face of it, the case was directed to 
stand over for the original documcmt to be trans- 
mitted from India for in<<pection at the hearing 
of the appeal.— SuRNOMOYEE (Ranee) v. Suttee- 
stuuNDP^H Roy (Maharajah) (1804), 10 Moo. 
Ind. App. 123 ; 19 E. R. 918, P. C. 


Annoi(ii\iyns Refd. Scwajl Vijaya Ita{?hiinadha Valojx 
kiibtiiaii Gopalar v. (’hluna Na^ana (’hetti (1864). 10 
Moo. JtkI. App. 161. Mentd. Baboo iJliuiiput Singh v. 
yomiiHii Singh 0807), 11 Moo. Jnd. App. 433; Rajah 
SutUwuuiim Ghosal v Mohoehclnmdcr Mittcr (18(i8). 
12 Moo. Ind. App. 263 ; Eliujah Absanooilah r. Obhoy 
(’hunder Roy (1870), 13 Moo. Jnd. App. 317. ^ 


617. Record not settled in accordance 

with colonial procedure.] — In a suit raising issues 
of fact it did not appear from the 1‘ecord trans- 
mitted from India that the Judge of the Zillah 
Ot. had, in confomiity with the Code of Civil 
Procedure Act (VIII of 1859), ss. 139-141, settled 
or recorded the issues in tlie .suit, although he 
allowed evidence in the cause to be taken. In 
such eircumstanees the Judicial Committee post- 
poned the hearing of the appeal until a certified 
copy of tlie procec'dings in the cause should be 
transmitted, in the allernative of no such 
issues being settled, set aside the decree* of the 
Sudder Ct. at Agra, witli directions to tliat ct. 
to remand the .suit to the lower ct. to be tided 


(Baboo) r. Jankke Persiiad (1800), 
nd. Ap]). 25 ; 20 E. R. 10, P. (\ , 

Mitiia r. Sjnd luz] Rub 

(J870), l.i Moo. Ind. App. 673. 

618. To consider point not raised in petition 
for leave to appeal- Leave granted on ground of 
important question involved- Objection that decree 
appealed from declaratory only barred.J- Althougli 
it is not an invaidablo rule that no questions can 
be raised at the hearing which are not indicated 
in the petition for special leave to appeal, yet 
where special leave had been obtained on the 
ground that important questions affecting a 
large community were involved in the decisions 
sought to be appealed from z—Held ; api)lt. was I 
precluded from objecting to the decree on the ' 
ground of its being (J(‘claratt»ry only.- SiiEO Singh 
RA i^b Mussumut Dakuo (1878), E. R. 5 Ind. App. , 

Annotahm} Mentd. Ram Bhaprwan Kaur v. Bohc (iy<)J). 

1 H X . J\. i)U0. 

619. Question of law— Objection that 

question of fact wrongly decided barred.] — Parti<‘s 
who have obtained special leave to appeal on Uie 
I’epresentation that they desire to raise a particular 
question of law of great & general impoitance, will 
not be permitted at the hearing of the appeal to 
say that no such question arises, to argue that 
tlie case turns upon a question of fact wrongly 
decided in the ct. below. — Si\ .7 gun’s Corpn. v. 
Central Vermont Ry. Co. (1889), 14 App. Cas. 
590 ; 59 L. J. P. C. 15 ; 61 l! T. 441, P. C. 

To consider points not raised in lower court.] — 
See Sub-sect. 10, G. (6), 2108 L 

620. To retain suit — Appeal in ecclesiastical 
matter.]- — On an appeal from an order or decree 
made by the Dean of the Arches there was a 
prayer by resp. that the cause should be retained 
before the Judicial Committee of the Privy 
Council : — Held : it ought t o be remitted to the 
Arches Ct. 

Tliis is a ct. of appeal in the last resort, & their 


lordships think that, except under peculiar 
circumstances, such a ct. ought not to decide any 
cause in the fii'st instance, as it ought to have the 
benefit of the discu'^sion judgment in the ct. 
below, & there ought not to be an original judg- 
ment pronounced, from which there is no appeal 
(Lord Campbell). — Head r. Handers (1842), 
4 Moo. P. C. C. 186; Brod. & E. 30; 6 Jur. 
1071 ; 13 E. R. 273, P. C. ; affg. S. C. nom. 
Handehr V, Head, 3 Curt. 32. 

Anfiotatums -AM. Martin v. Mockonochie (1882), 7 P. D. 

94. Mentd. steward v. Francifl (1843). 3 Curt. 209 ; 

Heath v. Burder (1860), Brod. & F. 212 ; Sheppard v. 

PluUimore & Bennett (1869), L. II. 2 P. C. 460 ; R. v. 

Oxford Bp. (1879), 4 Q. B. D. 625. 

621. Decree admitting articles.] — 

On appeal from a decree of an ecclesiastical ct., 
admitting articles of charge, the Judicial Com- 
mittee, after coming to the conclusion iliat the 
articles were rightly admitted, rt^tained the 
cause, & proceeded to final hearing, without any 
order having been made by the Crown for retaining 
the cause, or for disallowing tlie appeal from the 
decree admitting the articles, the committee 
considering that they had tliis power under 
Judicial (Jommittee Act, 1843 (c. 38), s. 2. — 

VoYSEY V. Noble, Noble v. Voysey (1871), 

L. R. 3 P. C. 357 ; 7 Moo. P. C. C. N. S. 167 ; 

40 L. J. Eccl. 11 ; 2.S L. T. 822 ; 35 J. P. 259 ; 

19 W. R. 629 ; 17 E. R. 65, P. C. 

Annotuiion : — Mentd. Maitin r. Mackonocliic (188J), 8 

P D. 191. 

522, .] — Martin v. Mackonociiie, 

No. 329, anie. 

matt el’s generally, see 

Jlil'OLEblAb’l’lX’AL XjAW. 

623. No Judgment given in court below — 

All evidence before Judicial Committee.] — Kent 
V. Communattt/'J des Hoeurs de Charjte de la 
J Providence, No. 330, anie. 

To remit appeal.] — See Hub-sect. 10, C. (c), 
post. 

524. To assess damages— At gross sum — No 
evidence as to exact amount of loss.] —Damages 
were assessed at a gross sum by tlie .Judicial 
Committee, no sufficient evidence being furnished 
in the cause, to calculate the exact amount of the 
loss sustained.- -Bur DAKANTH Roy (Raja) v. 
Aluk Munjooree Dasiah (1848), 4 Moo. Ind. 
App. 321 ; 18 E. R. 722, P. C. 

525. All evidence before Judicial Com- 

mittee.] — (1) On appeal, tlie appellate ct. was of 
opinion, that th**re was evidence from which the 
ct. below ought to have awarded damages in 
respect of losses sustained by an illegal attachment. 
As the whole evidence was before the appellate 
ct. : — Held : there was no necessity to remit the 
case to India for ro-trial, & the Judicial Committee 
accordingly would assess the damages from the 
materials before them. 

(2) I^ltf. claimed as damages a larger sum than 
the appellate ct. awarded. No costs were given 
on the appeal : — Held : as pltf, recovered a less 
amount than he laid in liis plaint, liis costs in the 
ct. below were to be apportioned to the amount 
recovered &: not to the sum claimed. — Mudhun 
Mohun Doss v. Ookul Doss (1H66), 10 Moo. 
Ind. App. 563 ; 19 B. R. 1085 ; siib nom. Doss v, 
Doss, 14 L. T. 646 ; steb nom. Mudun Mohun 
Doss V. Gokul Doss, 14 W. R. 590, P. C. 

626. To give Judgment — Without ordering new 
trial.] — Upon the reversal of a judgment of the 
Supreme Ct. at Calcutta, finding for pltf., the ct., 
in the circumstances of the constitution of the 
Supreme Ct., directed a verdict to be entered for 
defts., instead of awarding a venire de novo. — 
Bank op Bengal v. Macleod, Bank op Bengal 
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V. Fagan (1849), 7 Moo. P. C. C. 35, 61 ; 6 Moo. 
Ind. App. 1, 27 ; 14 L. T. O. S. 285 j 13 Jur. 
946 ; 13 E. B. 792, 802, P. 0. 

Annotatvnis : — Mentd. Haphael v. Bank of Knprland (185d)» 

17 C. B. 161 ; Jonmenjoy Cooiidoo v. Watson (1884), 

9 App. Cas. 561 ; Lewis v, Tiamsdalo (1886), 55 L. T. 

179 ; London Joint Stock Bank v. Sinimons, [1802] 

A. C. 201; Hambro v. Burnand, 11904] 2 K. B. 10; 

Iliiben V. Great Mngall Consolidated (1904), 73 L. J. K. B. 

872. 

527. Facts & law all one way.] — In 

a case in which the facts & law appear to bo entirely 
one way, their Lordships will make the pre- 
sumptions wliicii should properly be made by a 
jury, witliout sending the case down for a new 
trial. — l)Es Baukes v. Shey (1873), 29 lu T. 
592 ; 22 W. K. 273, P. C. 

528. Appellant only asking for new 

trial.]- -Ot. of Appeal (New Zealand) Act, 1882, 
Sched., r. 5, confers upon the (3t. of Appeal 
powers substantially identical with t;hose conferred 
on th(‘ Ot. of Appeal in England by U.S.C., Ord. 58, 
r. 1, enabling the ct. to enter judgment according 
to the evident jtistice of case without ordering 
a now trial ; but where applt. in the ct. below did 
not apx)ear to have asked the ct. to exercise this 
power, but only for a new trial, the Judicial 
Commit tee would not exercise the power on 
appeal, though in th(*ir opinion the verdict could 
be maintained, but directed a new trial. — C lourt()N 
A: ('o.. Ltd. v, Corby, [190(5] A. C. 122; 75 
J.. J. P. C. 20; 93 L. T. 70(5; 51 W. K. 382 ; 
22 T. L. K. 107, P. C. 

Antiaiutiona : — Refd. Sk(‘ate v. Slaters, [1914] 2 K. B. 429. 

Mentd. I'hompson r. lirllish Borua Motor JjoitIos (19]7), 

33 T. L. 11. 187. 

529. To order new trial.] — Although the Privy 
C^ouncil liave the right, if they think lit, to order a 
new trial on any ground, tliat power will not be 
exercised merely wh(‘ni tlu* verdict is not altogether 
satisfactory, but only where the evidence so 
strongly preponderates against it as to load to the 
conclusion that the jury have (‘ither wilfully 
disregarded the evidence or failed to understand 
or appreciate it. — C onnectkttt Mittgal Jake 
Insctuan(’E Co. of IIebtfobd v. Mookr (1881), 
(5 App. C.as. 644, 1\ (\ 

.] — Sec, also, No. 528, ante. No. 530, 

post. 

530. To give leave to amend pleadings — On 
order for new trial.] — In reversing th(" judgment 
of the ct. below, liberty was given to amend the 
pleadings, & a new t/rial directed, costs of the 
amendment of the ])leadings were direett^d to abide 
the event of the new trial. — W iluamh v. Byunes 
( 1803), 1 Moo. P. C. C. N. S. 154 ; 2 New Re]). 
47 ; 8 L. T. 09 ; 9 Jur. N. S. 303 ; 11 W. R. 
487 ; 16 E. R. 600, P. C. 

Annoiaiwna : — Mentd. Potter v. DuflQeld (1874), L. R. 18 

Etj. 4 ; Rossiior v. Miller (1877), 40 L. J. Cli. 228 ; Lovesy 

V. Palmer, [1916] 2 Ch. 233. 

631. To give leave to institute fresh suit — After 
reversing decree.] — In a suit for possession pltf.’s 
title depended upon the fact of a division having 
taken place between the family. No averment of 
such division was made in the plaint, nor did the 
cts. in India, as rt^quired by Madras Regulation XV. 
of 1810, Sect. 10, make it a point to be established, 
though some evidence was given of the fact ; — 
Hetd : tliere had been a miscarriage, the conditions 
of the regulation being imperative, & the decree 
of the Hudder Dewanny Adawlut reversed, but, 
as the parties had acted under a misapprehension 
of the regulation, leave would be given to insti- 


tute a fresh suit within three years. — SniMUT 
Moottoo Vijaya Raghanadha Gowery Val- 
labiia Perhia Woddia Tavbr V, Rany Anoa 
Moottoo Natciiiar (18i4), 3 Moo. Ind. App, 
278 ; 18 E. R. 503, P. C, 

Annotations : — Refd, Naiuboory SetaT)at> r. Kanoof'olauoo 

Pallia (1845), 3 Moo. lad. App. 359 ; Katama NatchiHi* 

V. Rajah of Shiva^nga (1803). 9 Moo. lad. App. 54H ; 

Srlmat Rajal) IMoottoo Vijaya RagaDadlia Bodlm Oooroo 

Sawmy Periya Odaya Taver v. Kataiaa Natciiiar (1866), 

11 Moo. lad. App. 50. 

532. To order payment of money in hands of 
Accountant-General of Court of Chancery — On 
dismissal of appeal or compromise.] — Parties to an 
appeal agreed to compromise (he sam(% that 
applt. should have paid over to him a certain sum 
of money, the amount of compensation, in resp(‘ct 
ot slaves attached to an estate^, the subject, of the 
appeal. Upon petition, to dismiss (he appeal, 
an order of dismissal was made, containing also 
an order for the Accountant-General of tlie Ot. 
of Ch., to pay to ajiplt. the mom^y in (luestion. — 
M*Tuuk V. Douglas (1849), (5 Moo. P. 0. 0. 500 ; 
13 R. R. 777, P. <^. 

633. To order lower court to carry out terms 
of compromise.) — On a petition to dismiss an 
appeal from the Suddor Ot., in India, & for an 
order directing that ct. to carry into ex^ecution the 
terms of a deed of compromise, upon which tlu) 
withdrawal of tlie appeal was founded ; — Held : 
the order must he refused. 

All the ct. will do, in such circumstances, is to 
make an oi*der of dismissal, reserving to tlie 
parties leave to apply to tJu* ct. in India to take 
further proceedings in pursuance of such agree- 
ment. — SiTTTi OnuRN Guohal (Haja) V, Sri 
Mudden Kisiiore Indoo (1850), 7 Moo. P. O. C. 
140 ; 5 Moo. Ind. App. 107 ; 13 U. R. 833, P. 0. 

534. To allow interest —Judgment reversing 
decree & ordering payment of money to appellant.] 
— A deed oC arrangement release in English 
form, between membei*s of a Hindoo family in 
respect of certain joint estate, claimed by a child- 
less Hindoo widow of one of tlie co-heirs, in her 
character of heiress & legal personal representative 
of her d('ceased husband, declared she was entitled 
to the sum therein expressed, as the sliaro of Ikm* 
deceased husband, for lier sole absolute use & 
benefit. 

In reversing the decree of the Supreme C(>. at 
Calcutta, the .Judicial Committee direct.ed (1) Iho 
sum in question to be paid to applt. ; (2) interest, 
at the usual rate allowed by the Su])reme C(.., 
should be allowed fj*om lh(' death of the widow. — 
SREEMUT^rY RABUTTY DoSSEE V. 8iB(JHUNDER 
Mullick (1854), 0 Moo. Ind. App. 1 ; 19 E. R. 1, 
P. C. 

535. To express opinion as to intention of 
order — Appeal pending from decision on order.] — 

Their Lordsliips, pending an appeal from an order 
of the High Ct. in execution of an Ord. in Council, 
expressed their opinion as to the intention of 
the said Ord. in Council in a sense contrary to the 
High Ct . — Ex p. Yarlagadda Duroa (IIaja), 
Yarlagadda Mallikarjuna Prasada Nayadu 
(Raja) v, Yarlagadda Duri^a Prasada Nayadu 
(Raja) (1903), J.. R. 31 Ind. App. 64, P. C. 

{b) To consider Points not raised in Court below, 

536. General rnle, Semblc : objections can- 
not be made to a decree at the hearing before the 
Privy Council, that have not. been made in the 


PART X. SECT. 3, SUB-SECT. 10.— 
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536 i. General irule.\ — The Privy 
Council will not entertain a question 


not raised at the trial, & on which, if 
it liad been raised, it was open to the 
other party to have called ovldenoo in 
answer to the case mcMlo against him. — 
TohOxVto & York Radial Rt. v. 


Toronto (1916), 38 O. L. R. 88; 27 
O. W. R. 414.— CAN, 

53611. .] — It Is contrary to the 

practice of the Judicial Committee to 
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ct. below. — ^F kankland v. M’GrsTY (1830), 1 
Knapp, 274 ; 12 E. R. 324, P. 0. 

Awwtationa Mentd. He Wardlev & Hodflon, Kx p. Thorpe 

(1836). 2 Deoc. 10 ; Leverhon v. Lane (1802). 13 C. B. K. S. 

278 ; Re Hichoa & Marshairs ABslgnment (1804). 10 

h. T. 66?. 

637 , ,] — The Judicial Committee, in 

appeals from the native cts. of India, will look 
to the broad principles of justice & discourap:e 
mere teclmical objections, wliich do not affect 
the merits of the case, & more especially will 
discountenance the int eduction of objections 
that may have occurred in the couise of litigation 
but were not raised at the commencement of the 
suit. — Kamnad (Zewtindau of) v. Yettiapoobam 
(Zemindak of) (18.59), 7 Moo. Ind. App. 441 ; 
19 E. R. 375, P. C. 

638. .] — Though the Judicial Committee 

is always disposed to give a liberal construction 
to the pleadings in the Indian chs., so as to allow 
every question fairly arising on the case made 
by the pleadings to b«i raised & discussed by the 

yMi. fLiQ liberality of const motion, 

pltf. cannot bo entitled to j‘elief upon facts or 
documents not stated or referred to by him in his 
pleadings. — Mahompu) Zauoou At.t Khan v. 
Thakoouanee Rutta Kooer (1808), 10 W. R. 
845, P. C. 

539. .] — Tiliere deft, lias by liis answer 

put his defence upon a certain ground, & issues 
for tnal are framed by the ct. to meet the case so 
pleaded, the Judicial Committee, as the final ct. of 
appeal, \^ill not determine the appeal upon any 
other issues or grounds wliich have not been 
taken or considered in the cts. below. — Sree- 
MiJTTY l)os8EE V. Lalunmonep: (Ranee) (1809), 
12 Moo. Ind. App. 470 ; 20 E. R. 117, P. C. 

640. .]*— LYAUi V . Jaudine, No. 351, 

anie, 

641. .] — The Judicial Committee, though 

not holding parties strictly to their pleadings, 
will not allow defences to be set up on appeal wliich 
have not; been suggested in the pleadings, or 
called to the attention of the cts. below. — Garden 
Gui.ly United Quartz Minino Co. v, McListeu 
(1875), 1 App. CW 39 ; 33 L. T. 408 ; 24 W. R. 
744, P. C. 

Annoiotion Re Alma Spinning Co., Bottoniley’s 

COHe (1880), J6 Ch. D. 681. 

642. .] — The .Judicial Committee will not 

entertain grounds of apjieal which were not taken 
in the ct. below. — L ondon Chartered Bank of i 
Austkaija V. White (1879), 4 App. Cas. 413; 
48 L. J. P. C. 75, P. C. 

643. .] — The Judicial Committee will not 

allow points wliich were not taken in the court 
below to be raised for the first time before them. — 
Randwick Borotjoh Council v, Australian 
Cities Investment Corpn., [1893] A. C. 322 ; 
62 L. J. P. C. 116 ; 68 L, T. 771, P. 0. 

544. .] — In a suit by applts,, being 


mortgagees of a division of reaps.* railway, & its 
revenues, for a sale of the division & for a receiver 
& other relief, their Lordships declined to hear 
argument as to the validity of a mtge. or of the 
power of sale, or of the mtgees.* right of entry, 
the pleadings & evidence not raising those issues, 
& the cts. below not having adjudicated thereon. 
— Grey v. Manitoba & North Western Ry. 
Co. OF Canada, [1897] A. C. 264 ; 66 L. J. P. O. 
66, P. C. 

646. .] — (1) Wliere there are concurrent 

findings of fact as to testator’s competence Sc 
freedom from undue influence, they will not be 
disturbed unless it be made plain lliat- there has 
been a miscamage of justice, or at least that the 
evidtmee has not been adequately weighed or 
considered. 

(2) Their Lordsliips will not entertain a new 
point which might have been met; by evidence 
in the cLs. below. — ^Archambault v. Archam- 
BAULT, [19021 A. 0. 675 ; 71 L. J. P. C. 131 ; 
87 L. T. 404, P. O. 

646 , Point raised in first pourt — But not 

In second court.] — Applts. having omitted in their 
appeal to the High Ct. to question the finding of 
the first ct. in execution proceedings that they 
had waived the irregularity of an under-estimate 
of value in the sale i)roclamation : — He/d : they 
were precluded from questioning that finding of 
fact in the app<^al before their Tjordships. — 
Diianitkdhari Singh v. Maiiabir Pershad Singh 
(1907), L. R. 34 Ind. App. 104, P. C. 

547. ,] — In a suit by resps., who derived 

title under a Dominion lease : — lle/d : applts. as 
defts. in possession could not object thereto as 
not/ having been granted under the Groat Seal, 
since that point had not been put forward in the 
ct. below. — Vancouver City r. Vancouver 
Lumber Co., [1911] A. C. 711 ; 81 L. J. P. C. 69 ; 
105 L. T. 404, P. C. 

548. .] — Upon an appeal to the Privy 

Council a contention based upon a rebuttable 
presumption cannot be raised if it has not been 
raised in India, Sc an issue settled. — Ramnad 
(Raja) ik Sundara Pandiyasami Tevar (1918), 
46 L. R. Ind. App. 64. P. C. 

640. Question of law — Of country from which 
appeal comes.] — The Judicial Committee are bound 
to take notice of the law of Die country from which 
the appeal comes, Sc to decide according to it, 
although it has not been noticed in the ct. below. 

When, therefore, a court below had decided 
upon the ground of evidence of which they had 
cognisance in another suit, but wliich was not 
legally before them in the suit in question, their 
decree was supported on the ground that applt., 
who was pltf. before them, had, according to the 
law of llie country, no right to sue. — Sumboo- 
chunder Chowdry V. Naraini Dibbh Sc Ram- 
KISHOR (1835), 3 Knapp, 55 ; 12 E. R. 668, P. C. 

Afinotatlon Mentd. Nofflndas Bhugwandas v. Baolioo 

IIiirklsHondas (1U15), 32 T. L. II. 132. 


allow a point to be raised on appeal 
before tlu*m which had not been dis- 
cussed in the ota. below. — J it Stngu 
V. Maharaj Singh (1911), I. L. 11. 34 
All. 57.— 'IND. 


686 iii. .1 — ^The hearing ol the 

appeal being ex p., the Judicial Coin- 
niiltee refused to depart from the 
established practice of not allowing 
the applt. to make a now case based on 
grounds not urged In the ots. in I., not 
specified in the petition to the High 
Ct. for leave to appeal, 8c not suggested 
in the reasons contained In the case for 
applt. — SoNi llAM V. Kanhaiya Lal 
( 1913), 17 0. W. N. 606 ; I. L, R. 35 
All. 227.— IND. 


586 iv. .} — Jagavjskra (Rajah) 

R. V. K. Ivbn Averqal (Maharajah) 
V. Alawarasa Asahi (1918), 23 

C. W. N. 225.— IND. 

646 i. Point raised in first court 

— But not in second cowrM— It is a 
well settled rule of practioe of the 
Judicial Committee that an applt. 
shall not be allowed to ask to have a 
decree set aside on the ground that the 
ot. below wrongly accepted a decision 
of the subordinate ot.. If he himself 
has never brought that decision before 
the ot. below for its oonsideratiou. 
The Judicial Committee ought not to 
be called upon to adjudicate finally 
upon matters, without having the 


advantage of knowing and weighing 
the view taken by the Judges of tlie 
ct. below. — Kalyan Dab v. Maqbul 
Ahmau (1918), 1. L. R. 40 All. 497.— 
IND. 

k. Question as to authority of 
agent — ConcurreTU judgments in courts 
helou>^}hJection not raised below .] — 
Where the sole question raised in ots. 
in I. was whether or not documents 
wore signed by deft. *8 agent, as to 
which fact both ots. below were con- 
current, the Privy Council declined to 
allow deft, to raise the question as to 
the agont*s authority to bind his 
principal. — B aboo Lall v. Lttttoo 
Ram (1872), 18 W. R. 233.— IND. 
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550 , j — Where applt., the exor. of 

B., filed a petition praying for the sale of the real 
estate of O. in order to pay off an accumulated 
debt alleged to have accrued to R. as O.’s exor., 
a decision as to whether ft. or applt, was entitled 
to a charge upon the real estate in respect of any 
sum that might be due upon the accounts was 
post poned, that decision depending upon the will, 
which was not formally placed before the J udicial 
Committee, & upon the law of Jamaica on the 
point, which was not specifically noticed in the 
ct. below. — S mith v. O’Crady (1870), L. R. 3 
P. a 311 ; 7 Moo. P. O. 0. N. S. 106 ; 30 L. J. P. C. 
03 ; 23 L. T. 476 ; 19 W. R. 22 ; 17 E. R. 41, 
P. 0. 

651. Supported by facts.] — A ct. of ulti- 

mate appeal ought not to entertain a question of 
law raisc'd for the fir's! time before it, unless it is 
satisfied beyond doubt that the facts, if fully 
investigated, would have supported the new 
plea. — C()NNECTiOTTT PiUE Insituahce Co. V. 
Kavanagh, [1892] A. C. 473 ; 61 L. J. P. C. 50 ; 
67 E. T. 608 ; 67 J. P. 21 ; 8 T. L. R. 752, P. O. 
AnnotcUions : — Consd. Yorkshire Insce. v. Craine, [1922] 2 

A. O. /543. Refd. Banbury v. Bank of Montreal, [1918] 

A. C. 626 ; North Staffonishire Ky. v. Edge, [1920] A. (’. 

254. 

652. Right of party to sue.] — Sernble : the 
rights of a party to institute a suit as heir of an 
original gi*antee, not having been disputed in tlie 
cts. below, cannot be questioned before the 
Judicial Commit! ee. — M iixh v. Modkk Peston- 
Jee Khoohred-Jee (1838), 2 Moo- Ind. App. 37 ; 
18 E. R. 216, P. C. 

Annolniionx : — Mentd. Kirkland v, Modee I’restonjec Khoor- 

sedjee U843), 3 Moo, Ind. Anv. 220. 

553. Technical objection.] — This ct. will not 
cjilcrtain a technical objection wlrich was not 
taken in the court below, where it might have 
been amended.— D hubm Das Pandey v Shama 
S ooNDKi Dibtaii (Muhsumat) (1843), 3 Moo. Ind. 
App. 229 ; 18 E. R. 484, P. 0. 

Annotations .‘—Mentd. Gopeekrist Gosain v. Gunffapersaud 

Gosain (1854), 6 Moo. Ind. App. .53; BamundosH Mookerjea 

V. Mussajuut Tarineo (18,58), 7 Moo. Ind. App. 169. 

554 . J — The Privy Council will not enter- 

tain a purely teclinical objection to a party’s right 
of action which has not been made in the ct. 
below.— B ank op Bengab v, Macleod (1849), 
7 Moo. P. (h C. 35 ; 5 Moo. Ind. App. 1 ; 14 
L. T. O. 8. 285 ; 13 Jur. 945 ; 13 E. R. 792, P. C. 
Amwfations : — Mentd. Jonwenjoy Ooondoo v. Walnoii 

(1884), 9 App. Uao. .561 ; Lewis v, Itamsdale (1886), 55 

L. T. 179 ; llambro v, Bumand (1904), 20 T. L. li. 398. 

555. ,] — This ct. will not entertain 

technical objections, not taken in the ct. below, 
when they are merely of form, & do not affect 
the substance of the matter in controversy. — 
Obphans’ Bo ABU v, Khaegelius (1855), 9 

Moo. P. C. C. 438 ; U E. R. 364, P. C'. 

556. Want of parties.] — O rphan Board 

V. Van Rbenen, No. 367, an/e. 

557. .] — ^An objection for want of 

parties to a bill ought to be made in the ct. below. 
A ct. of appeal will not treat the suit as defective 
when no such objection was taken in the colonial 
ct. — B owes v. Toronto City ^858), 11 Moo. 
P. C. C. 463 ; 14 E. R. 770, P. C. 

Aniwiation : — Mentd. Vyse v, Foster (1872), 8 (Jh. App. 

515, n. 

558. Wrong party sued.] — ( 1 ) In an action 

against the govt, of a colony to obt/ain a grant of 

iiidcfeasible title to land in accordance with the 
judgment of a land ct., if the Judicial Committee 
are of opinion that a reasonable objection exists 
to the title tendered they will not compel the 
acceptance of such title, though the particular 


objection may not have been relied on in the ct. 
below. 

(2) The right of pltf. to appeal against the 
judgment could not be prejudiced by the objection 
that the action had not been brought against the 
right party, such objection not liaving been taken 
in the ct. below. — Webb v. Wrtgiit (1883), 8 App. 
Cas. 318 ; 52 L. J. P. C. 40 ; 49 L. T. 145, P. O. 

659. Proceedings out of time.] — On the 

argument of an appeal to the Judicial Committee 
in an action of trespass for interrupting the flow 
of a stream to resp.’s land, applts. contended that 
the action was not maintainable because it was 
not brought witliin three months of the trespass 
complained of, & because no notice of action had 
been given as required by a colonial statute : — 
Held : as the points had not been raised in the 
ct. below, applls. could not be allowed to take 
them on appeal. -AdeIiAIDE Corpn. v. White 
(1886), 55 L. T. 3, P. C. 

560. Proceedings not in nature of 

regular suit.] — An objection raised the fii-st time 
at the hearing of the appeal before the Privy 
Council, that the govt.’s right to su(j was barred 
from lapse of time, sustained ; the proceedings in 
India before the Revenue C^ollector and Special 
Commissioner not being in tlie nature of a regular 
suit. DHEERA.T RaJA MAIIATAB ClHJND BAIIA- 

DOOR (Maha Raja) v. Bkngat. (Government 
(1850), 4 Moo. Ind. App. 166 ; 18 E. R. 777, P. C. 
Annotation : — Mentd. Hnrrylinr ^Mookhopadhya v. Madiib 

Chundei* Baboo, Nobokishto Mookerjue v. KoylaHchundru 

Buttacliarjee (1871), 14 Moo. lud. App. 152. 

661. No notice of action given.] — 

Adelaide Corpn. v. White, No. 559, ayiie, 

562. Examination of party's witness in absence 
of other party.] — The examination of a mat/orial 
witness of pltf. in the absence of deft., his vakeel 
having been removed ^ no otlier vakeel then 
acting for liim, is sucli an irregularity that if 
objected to at the proper time it would Ix) fatal 
to the reception of siuJi evidence. But whore no 
objection was urged during the trial, or until an 
appeal was interposed, on appeal t^o the Judicial 
committee; — Held: the objection camt‘ too late, 
^ could not he sustained, as, notwithsl anding such 
in*egularity, that fact did not taint the wliole 
proceedings so as to })rcvent pltf. recovering upon 
the other evidence wliich was sutUcient to t^stablish 
his case. — ^Bommarauze Bahadur (Ra.iab) v. 
Rangaramy Mudaly (1855), 6 Moo. Ind. App. 


232 ; 19 E. R. 86, 1'. V. 

663. Patent on face of proceedings.] — An 

objection not I'aised in tlie cts. below cannot be 
taken in the appellate ct., unless it is patent 
upon the face of tlie proceedings, so that the 
ajipellate ct. can take judicial notice of the 
objection. — D evine p. IIoiloway (1861), 14 

Moo. l\ O. C. 299 ; 4 L. T. 190 ; 9 W. R. 612 ; 
16 E. R. 311, P. O. 

564. Lower court wrong in procedure — No 
surpilse.] — If the ct. below has been wrong in its 
procedure, the Judicial Committee are not pre- 
cluded, in cases where there has been no surprise, 
from deciding any question on its merits, when 
the proper issues have betm settled, & the real 
question of rights between tlie parties has been 
fairly tried, it is contrary to the practice of the 
Committee to give effect to nice & critical objec- 
tions founded tin the inaccuracy of an Indian 
pleading. — Buugwandeen Doohey v. Myna Base 
(1868), 11 Moo. Ind. App. 487 ; 16 W. R. 588; 
20 E. R. 184, P. 0. 

Amiotations .—Mentd. Rajah Cholikaiii Vonkayainnia Garu 
V. Rajah Cliclikanl Venkataraiiianayyamma Baiiad^ 
Garu (1902). 18 T. L. K. 685 ; Rheo Rhankar Lai v, Debl 
Bahai (1903). 19 T. L. H. 570. 
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565. Formally abandoned before hearing in 
lower court.]- "Tlie .Judicial Cominilteo will not 
^low a point wliich lias Ix'cn formally abandoned 
in the ct. below to be argued before' them. — 
Lacjesse c. J.A(jessf (1S73), J.. R. 4. P. i\ 553; 

0 Moo. P. a L\ M. 8. 390 ; 17 E. R. 565 ; sub 

nom. v, Atxaiu), 42 L. J. 1*. C. 37 ; 21 

W. R. 3(i9, P. C. 

566. .] — (1) Where the merits of a case 

have been brought fully be'forc' a ct. which has 
jurisdiction to de'al with it, the' .ludieial Commitiee 
will not revei'se th»‘ ju(l^c‘nt of that ct. on the 
ground that/ the proceedings were commenced in 
an informal manner. 

(2) The .ludieial Committee will not/ allow 
])oints width wert' dtdiberately abandoned in the 
ct. below to be argut'd before them. — l^ALtiUAVE 
Gold Mtnin(j C^o. r. MoMtllan, 11892] A. V. 160 ; 
61 L. J. P. (\ <S5 ; ()7 L. T. 425, P. (\ 

567. Objection to title.] — W etiu v. Wukjht, 
No. 558, ante. 

568. Illegality of contract.] — It is the right & 
duty of the ct. at any stage of a caiLse to consider, 

if it be ])roved, to act uj>on an illegality which 
may be fatal to tin* contention of either party to 
the litigation, so as to prc'vent the process of the 
ct. from being used to establish a claim which 
ought not to be (‘iiforced. But in a case in winch 
a ct. of appeal, afl(*r argument & before judgment, 
raised of its own motion the question of the 
ilh'gality of the contract upon winch the action 
was brought, which had not/ been raised in argu- 
UK'nt before them, the .Judicial Committee, 
though consid(‘ring the circumstances very 
suspicious, declined to give judgment upon 
questions wluch had not been raised in the ct. 
below, k sent the case back for a n('w trial. — 
CoNNiHXY r. CONSUMEHS’ C()in)A(JK Co. (1903), 
89 L. T. 347, P. (\ 

569. Misdirection of jury — Not objected to at 
trial.] — In an action for damages for the d(*ath of 
applts.’ son while acting as engineer of resps.' 
lumber train, resps. were charged with neglig(*nce 
in ivspect of the train having beem (*(|uip[)ed witli 
defective brakes k an incoini)(*t(‘iit brakesman, 
wl)ile deceased was charged with contributory 
negligence in jumping from tlie train. The jury 
found for applts., but a new trial was ordered by 
the Sui)renie Ct. On(' judge was dissatisfied with 
the verdict on the ground of misdirection in regard 
to coutrib\it/ory TU'gligenco, k another judge 
held, contrary to both his colleagues, that the 
damages were excessive : —Held : the order must 
be itiversed. It was too late for resps. to rely on 
misdirection which tlu'y had not objected to at 
the trial or in the notice of appeal or in oral 
argument before the Supremo Ot. — White v, 
Victoria Lumber k Manufacturing Co., Ltd., 
119101 A. C. 606 ; 80 L. J. P. C. 38 ; 303 L. T. 
323, P. C. 

AntioUUion : — Reid. Inlematlouul Sponge Importers v. 
Watt, 11911 J A. (’. 279. 

570. Raised on proved facts.] — Captors will not 
be allowed to succeed upon appeal by raising on 
the facts a case wbicli was not i)resented in the 
IMze CJt. — The Kronprinzessin Victoria, [1919] 
A. C. 261 ; 88 L. J. P. 17 ; 120 L. T. 75 ; 35 
T. L. R. 74 ; 14 Asp. M. L. C. 391, P. 0. 

Annoiaiiims : — Mentd. The KroDprinu Oustaf, [1919] P. 

182 ; The Noordani, [1919] P. 67 ; The HUding k Other 
Vesbcls (Part/ Cargoes Ex) (1920), 37 T. L. R. 199 ; The 
KronpriiiHcsBan Margareta, The Parana, etc., [1921] 

1 A. C. 486. 


Appeals in prize proceedings generally, see 
Prize Law k .Jurisdiction. 

In admiralty appeals, see Admiralty, Vol. I., 
p. 239, Nos. 1657-1(1.59. 


(c) To remit, 

571. To whom ordered — Law officers — To pre- 
pare Instructions to Lieutenant-Governor of colony.] 

— The petition prayed for a mandament of sub- 
stantial reli('f. The Privy Council referred the 
petition to the Advocate- General & Solicitor- 
General, to prepare* instructions to the Lieutenant- 
Governor of the colony, in accordance with the 
law k practice of the colony k the i^raye'r of the 
petition. — Pe Dawson k Ralfe (1832), 3 Moo. 
P. C. C. 443, n. ; 13 E. R. 180, P. C, 

Annotation .-—ReM. Ite Rnlts (1841), 3 Moo. P. (\ C. 4 11. 

572. Barrister —Question of disputed ac- 

count.) — (J) An action may be maintained on 
an order by the .Judicial Committee of the 
J^rivy Council for the paynumt of costs, under 
.ludieial Committee Acts, 1833 (c. 41), k 1843 
(c. 38). 

(2) On an appeal to the .Judicial Committee of 
th(‘ Privy (V)uricil, the ([ucstion, bt‘ing one of 
disputt‘d account, was referred to a barrister, who 
reported in favour of a])plt. The .ludieial Com- 
mittee adopted the report, detennined tlie property 
to belong to applt., k ordered that a certain sum 
incurred by him for costs during the procet'dings 
in this country should be paid to him by resps. 
This r(‘port havirig been confii’med by the Queen ; 
— Held: an action might be maintained for this 
money, -ill TTCiiiNSON v, Gij.lespie (18.56), 11 
Exch. 798; 25 L. .1. PLx. 103; 26 L. T. O. S. 
275 ; 2 .Jur. N. S. 403 ; 1 W. H. .302 ; 156 E. R. 
10.55. 

Annotutionfi to (I) Consd. Marbellu Iron Ore (Jti. r. 

AUeii (1878), 47 L. .1. i). R. 601. to (2) Refd. Marbella 

Iron Ore Vo, r. AUeu (1878), 47 L. .1. Q. B. 601 ; Bailey 

r. Bailey (1881), 13 Q. B. D. 856 ; Selduo o, Wilde, [lUlO] 

2 K. B. 9. 

573. Experts — Division of property in 

litigation,]— In a suit for iiartilion of a villa the 
judge of first instance in Malta visited t»he villa 
k gave* judgment, referring t/O a scheme proposed 
by two t*\perts, k deciding against a partition. 
The Ct. of Appeal in Malta affirmed tJiis judgment. 
In argument for applts. b(*foro the Judicial 
Committee, it was suggested that some scheme 
of partition, differing from th.at proposed by tlie 
experts, might be adopt/ed : — Held : ajiplts. having 
rested their case in ilie ct. below on the scheme 
proposed by the experts, it was now too late for 
tJiem to suggest any other. 

The Judicial Committee will be extremely slow 
to interfere with the exercise of judicial discretion, 
especially when the ct. below has had the advantage 
of pei*sonally inspecting the propert/y with regard 
to which the question, turning on the nat^ure of 
the property, has arisen. — ^B ugeja v, Camilleri 
( 1870), L. R. 3 P. C. 258 ; 7 Moo. P. 0. C. N. 8. 
35 ; 23 L. T. 122 ; 17 E. R. 13, P. 0. 

574. Grounds for ordering — Not investigation 
of further evidence— Available in court below.] — 

The Judicial Committee will not send back a case 
to a cf/. below for further investigation, on the 
ground that further evidence might now be 
produced before it, when the party has had 
opportunities of bringing forward that evidence 
below, of which he lias not availed himself. — Row 
(Raja) v, Enoogoonty Hooriah (1834), 2 
Knapp, 2.59 ; 12 E. R. 479, P. 0. 
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575 , Wrong rejection of evidence.] — In a 

suit for possession of estates defts. derued the 
title of pltf. alleging he was a si)urious & sup- 
posititious child, & tendered fifty-eight witnesses 
to prove that fact. The Zillah Ct. having taken 
the depositions of thiri y of these witnesses, refused 
to permit the remaining 28 to bo examined, on 
the ground that, being to prove the facts deposed 
to by those already examined, it was unnecessary 
to take their depositions, &, ultimately, decided 
in favour of pltf. The Judicial Committee 
remitted the case, being of opinion that the refusal 
to admit the examination of the witnesses tendered 
was irregular, & no decision could be come to 
upon the merits under such circumstances. — 
Jebvvunt Sin«-Jee V, Jet Sino-Jep: (1841), 
2 Moo. Ind. App. 424 ; 18 E. R. 361, P. O. ; 
Hiibscquent proceedmqs^ sud) nom. Jeswunt Stnu- 
Jt]E ITimv Sino-Jee V, Jet Stng-Jee TTury Sino- 
Jee (1844), 3 Moo, Ind. Aiip. 245, P. O. 

AnmAation : — Refd. Modee KaikliooHcrovv Honiiunjec v, 

Oooverbliacc (185(5), G Moo. Ind. App. 418. 

576. Documents suppressed by Judge - 

Not discovered until after transmission of appeal.] 

— J UVEPJJt-BHAEE V. VURUJ-1511 AEPJ, No. 328, auic, 

bll. Reversal of Judgment of lower 

court.] — In reversing th<‘ judgment of the ct. 
below, the Judicial (Jommitiee (1) remitted the 
cause with certain directions, (2) left tlie question 
of the allowance of costs in the discretion of the 

ct. below. UOPEEKRTST GOSATN P. G UN(iAPERSAITD 

GosAiN (1851), 6 Moo. Ind. Ap^). 53 ; 19 E. R. 

20, P. 0. 

Antwlations : — Generally ^ Mentd. Moiilvic? 8ayy\id llzhnr 

All V. MusBuniat Bo bee Ultaf Palinia (18(50), 13 Moo. lud. 

App. 232; Nawab Azimut All Kliau t?. llurdwaroc Mull 

(1870), 13 Moo. Ind. Aiip. 395. 

578 , Refusal of lower court to hear case 

on merits.] — (1) In an action relating to real 
estate in the Island of Jei*sey founded on a 
“ Clameur de Haro ” by the A.-G. and liis “ ajoint 
against deft., to undergo the fine of “ Clatucur do 
Haro,’* deft, raised certain preliminary <iuesiion.s, 
wliich were ovei-ruled, ^ the inferior number of 
the ] loyal C3t., upon the merits, imposed a line 
upon deft, lie ax)pealed upon the preliminary 
questions & the iru'rits, Ac ilie inferior number of 
the ct. held that as there was no appeal in rebi)ect 
of the fine, the A.-G. ought not to be continued in 
the appeal. The full number of the Royal Gt. 
held that the A.-G. was a necessary party, Ac 
I'efusod to hear the appeal either upon tiie pre- 
liminary points or the merits. The Judicial 
Ooinmittce, in the circumstances of the case, 
remitted the cause to the full iiumb<‘r of the 
Royal Ct. to be heard ui^on the merits, applt. 
consenting to abandon the preliminary questions. 

(2) The appeal being abated by the death of 
resp., was revived by applt. by making deceased’s 
heir resp. in his stead. — Ahier v. Westaway 
(1855), 9 Moo. P. 0. G. 395 ; 14 E. R. 347, P. O. 

579 , Question of disputed account.] — On a 

question of disputed account, the cause was re- 
mitted to the ct. below io calculate interest ui>on 
the debt according to the Duteb Roman Law in 
foj’ce in the Colony. — Maxwell v, Deare (1853), 
8 Moo. P. C. C. 363 ; 23 L, T. O. 8. 1 ; 1 C. L. R. 
776 ; 14 E. R. 138, P. G. 

580, .] — Hutchinson v. CJillespie, 

No. 672, ante. 


581, Evidence unsatisfactory.] — In an 

action of ejectment to recover real estate, pltfs. 
claimed as heirs. The issue dir(‘ct(Ml by the ct. 
was, whether the party in possession, under a 
decree made in a bummary suit, was legitimate. 
In such circumstances it was decided Uiat, os the 
title of pltfs. depended upon the ill(‘gitima(‘,y of 
deft., they were bound to prove by suiUebint 
general evidence, their heirship, in order to throw 
upon deft, the onus of proving Ids legitimacy. 
The evidence upon that issue being unsatisfactory, 
the case was remitted to India for further 
proof. 

It is the duty of a judge in India trying a suit, 
to st^ato in his judgment the grounds upon which 
lie has arrived at the conclusion he has formed 
upon tile evid(mc(» ; not siuq)ly to state, in a 
gtMieral manner, that a party was (*ntitled, as 
bueh a coin’so does not afford the aiq^ellate ct. 
the assistance it is bound t/O expect from the ct/. 
below. "Kuajaii Mohameo Gouuur Ali Kuan 
I Asiiiiueoonissa (1863), 9 Moo. Ind. App. 496 ; 
19 E. 11. 821, l\ G. 

582. Assessment of damages — Not where 

all evidence before Judicial Committee.] -Muduun 
Mojutn Doss v, Gokul Doss, No. 525, ante, 

583. Decision in lower court based on 

decision in previous action— Previous decision 
reversed by Judicial Committee. [—The Gigli Gt. 
dismissed an appeal from tlie Zillah Gt. on tho 
ground, tliat it involved the same riU(‘stion as had 
been decided by them in anotlw^r suit brought by 
tli(‘ pltf. in r(^spect of tlie validity of a deed. The 
decision in the prior suit was, on appeal, reveised 
by the .? udicial GommitLs*. In such circumstances, 
on t/ho appeal from tli(‘ last decision coming on for 
hearing ex p., tlu4r liordshixis, with th(» consent of 
the applt., remitted the case t/O the liigli Gt., with 
a declaration that th(‘ deed was valid, Ac with 
directions that, if th(‘ r(*sp. did not appear within 
a reasonable tim(‘ to be fixed by the High Gt., to 
dismiss the axixieal from ih(5 Zillah Gt., Ac, in the 
event/ of the resp. appenuiug, then to hear the 

1 c«*5e on the merits. 

As to costs : — Held : tliai if tlie resp. failed t-o 
1 ajipear in the High Gt. or if tlie appeal should be 
I d(‘cided against Jiim, tho j*(*sj). was to jiay tlie 
applt . ’h costs of the ajipc^al in England, Ac the 
costs, il any, paid under the df‘cree of the High (U. 
were to be repaid to liim. — K. vleei’krsiiai) 
Tewajcree V, Lalla Linda Lall (1869), 12 
Moo. Ind. App. 313 ; 20 E. ll. 368, l\ G. 

584 , Not after twenty-one years’ litigation 

— With all means of proving case.] — Suit to 

I recover balance due on account taken on the 
winding-ux) of a x>a'rtn(n’sliiii traiLsaction bc»tweeii 
two firms. The books, wliich were kept at dillei-ent 
j)lac<^s wh(‘re the x>artnei'S tradtsl, wor(‘ not satis- 
1 factory, but the cts. in India allowed certain 
i items to b(‘ due to iiltfs. On appeal to the Judicial 
Gommittce : — Held: although it was not clear 
I whellier those items, in taking the account, ought 
to have been allowed, yet as pltfs., who had had 
every means of x^'uving their case, had failed to 
establish their claim against the deft., the ct. of 
last resort would not on that ground, after 21 
years’ litigation, remit the case to India for further 
I inquiry Ac investigation to enable pltfs. to amend 
I their case. —Seth Lukhmek Ghund Rag v. Seth 
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676 i. Grounds for (trderinQ — Wrong 
rejection oS evidence A — Shkrk Bauaiiuii 
V . Thakubain Dabiao Kuab 
(1877), I. L. R. 3 Calc. 645.— IND. 


l , — . Question of pleading — For 
amemliiuiU of pleas, ] — W \llack r . 
JVlc.SWRKNEY (1868), lj. H. 2 1 . C. 
180.— CAN. 

m. Question of form of ^(^ee 

not raised in court below ,] — The 1 rivy 
Council, while afflmiinff tho decree oi 


the (it. below observed that a quoytion 
as to the form of tlio decree ought not to 
have been raised in the Privy Council 
& remitted the oaso to the ot. below to 
amend the deci*oe In conformity with 
their judgment. — Latji Sham Soondvtb 
Lal V. SooBAJ Lal, 26 W. R. 48. — IND, 
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(c) cfe D. (g). ] 

iNDiiA Mull (1870), 13 Moo. Ind. App. 365 ; 
20 E. R. 688, P. 0. 

585. Not to consider further division of 

property in litigation — No alternative division 
proposed in lower court by applicant.] — Buqeja v. 
Camilleri, No. 573, ante, 

586. Effect of order — How decision of lower 
court after remittal questioned.] — When the Privy 
Council has sent a i*eference to a ct. below for 
them to certify, as to a point of their practice, 
theii* certificate cannot be disputed, unless a 
petition praying for a fresh reference is presented, 
& supported by airidavits disputing the accuracy 
of the certificate. — Le Quesne v. Nicolle (1830), 

1 Knapp, 257 ; 12 E. R. 316, P. G. 

587. Remittal by reason of wrong rejection 

of evidence — Evidence admitted after remittal but 
no adjudication made — Power of Judicial Committee 
when evidence transmitted to England.] — Under 
an order of reference, the Judicial (Jommittee, 
upon an ajipeal coming before them, remitted the 
case, by reason of the rejection of certain evidence, 
to the ct. below, with diivctions to take the 
evidence rejected. Tin* ct. in India, upon the 
remit, examined such of the witnesses befox*e I 
tendered as were produced, but inade no adjudica- 
tion in the cause, A transmitted the further I 
eWdence to England. No fresh order of reference 
was made to tlie Judicial Gommittee. Upon the , 
appeal, with the further evidence, coming before j 
them, their Lordsliips, under the circumstances, | 
were of opinion that they had no jurisdiction to 
entertain the case, the original order of reference 
having been exhausted by the remit. But upon 
a special petition for such purpose, all pariies 
consenting, the Ord. in Gouncil directing the 
remit to India was varied & amended, by being 
made a mere reference to the Sudder Dewanny 
Adawlut to take evidence, without throwing any 
duty upon that ct. to reconsider or adjudicate 
upon the cause, but to remit the same for the 
consideration of the Lords of the Gommittee. — 
Jeswunt Sing-Jee Ubhy Hing-Jee y. Jet Sing- 
Jee Ubby Sing-Jee (1844), 3 Moo. Ind. App. 
246 ; 18 E. R. 490, P. G. 

Anwitatinn : — Mentd. Anlirufood Dowlali Alimod Hossciu 
KUe^ Baliadour v, U>der HouboIu Khau (186C), 11 Moo. 
Ind. App. 94. 

B. Grounds for allowing or dismissing Appeal, 

(a) Principles on which Judicial Commiltec act 

588. Substantial merits regarded — Not mere 
matters of form — Appeals from courts in whicb 
Hindoo & Mahomedan law is the rule — Forms of 
pleading wholly different.] — In reviewing pro- 
ceedings of the native cts. in India, where the 
Hindoo or Mahomedan law is the rule, & the form 
of pleading wholly dillerent from that in use in 
cts. where the law of England prevails, the Judicial 
Gommittee will look to the essential justice of the 
case, without considering whether matters of 
form have been strictly attended to. — GiURDHAiiEE 
Sing v, Koolahul Sing (1840), 2 Moo. Ind. App. 
344 ; 18 B. R. 330, P. C. 

689. .1 — Sernble : the ct. will not 

encourage a mere objection of form that docs not 
affect the substantial merits of the case. — Mokud- 
DIM.S OF Kunkunwady v. Enamdar Brahmins of 
SooRPAL (1845), 3 Moo. Ind. App. 883 j 18 B. R. 
544, P. 0. 


590. Precise terms of pleading dis- 

regarded.] — The Privy Council will exercise its 
discretion in deciding a case on its merits, without 
regarding strictly the precise terms of the pleadings. 
— McI^ean V, McKay (1873), L. R. 6 P. O. 327 ; 
29 L. T. 862 ; 21 W. R. 798, P. 0. 

Annoiationa : — Mentd. Fairolough v, Marshall (1878) 48 

L. J. Q. B. 146 ; lie Niabet & Pott’s Contract, 11905] 

1 Ch. 391. 

591. Proceedings begun in informal 

manner.] — Palgrave Gold Mining Go. v, 
McMillan, No. 566, ante. 

592. Rights of parties altered by provincial 
legislature— Pending appeal.] — The Judicial Com- 
mittee will not notice any alteration of rights that 
may have taken place between the parties in 
consequence of an Act of the provincial legislature, 
but whdeh does not appear on the r(*cord. — Done- 
GANT V. Donegant (1835), 3 Knapp, 63 ; 3 State 
Tr. N. S. App. 1282 ; 12 E. R. 571, P. G. 
Annotations: Mentd. Re Adam (1837), 1 Moo. P. C. C. 

460 ; A.-O. for t^anada v. Caiu, A.'G. for Canada 

Gilhula, IJ906] A. C. r>42. 

593. Objection to competency of appeal — No 
application to dismiss appeal.] — Sernlde: if an 
ap])eal is incompetent, resp. should move on 
petition to dismiss same on such ground, &. not 
wait till the hearing to object to its compeiency.- 
SiiiRE V, Shire (1845), 5 Moo. P. C. G. 81 ; 13 
E. R. 420, P. G. 

694. .J — Tronson V, Dent, No. 319, 

ante, 

595 , ,] — It is too late for resp. at 

the hearing of the appeal to object to its eompe- 
toney, on the ground that the amount in dispute 
was below the appealable value. — Nilmaphub 
Doss V, Bisiiumber Doss (1869), 13 Moo. Ind. 
App. 85 ; 20 E. R. 484, P. G. 

596. .] — It is too late for resp. at 

the hearing to take an objection to the compe- 
tency of the appeal, on the gi‘ouiid that the subject- 

! matter of the suit did not involve the prescribed 
I appealable value, such objection not having been 
taken in resp.’s case. The proper course would 
have been for resp. to move in the fii*st instance 
to dismiss the appeal on that ground. — ^Aldridge 
V. Cato (1872), L. R. 4 P. G. 313 ; 9 Moo. P. C. G. 
N. S. 70 ; 17 E. R. 440, V. G. 

597 , — Art. 1178 of Canadian Code 

of Civil Procedure limits the cases in wliich an 
appeal lies as of right to the Judicial Committee 
from a linal judgment of the Gt. of Q. B. 

Upon a case coming on for heailng, a preliminary 
objection was taken by resp. that it did not fall 
within any of the clauses of tliat art. There had 
been no special application for leave to appeal, 
& resp. had lodged Ids case for the hearing : — 
Held : the pi'oper course would have been for 
resp. to petition as earjy as possible, before the 
cases were lodged, to have the apixe^ dismissed 
on the ground of irregularity, but as ho had not 
done so, & applt. might have been led to suppose 
that the objection was waived, their Lordships 
should give him the option of having the appeal 
dismissed without costs, or of now presenting a 
petition for special leave to appoal.-^AUVAOEAU 
V. Gauthier (1874), L. R. 5 P. C. 494 ; 30 L. T. 
510 ; 22 W. R. 667, P. G. 

598. Leave to appeal granted on unfounded 
allegations — As to appealable value.] — The Royal 
Instructions regulating appeals from Barbadoes 
to the Queen in Coimcil, limit the right of appeal 
to cases in which the subject-matter involvod 
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D. (a). Intormation as to the summing up of expressions therein. — Colonial Bank 

n, Substantial merits regardedr-^No the ludge, the Judicial Committee op Australia v. Bttbbshank (1876), 

assumption thai summing up of trial wiU not assume that the summing up 4 V. L. R. 239, — ^AUS. 
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amounts to £300. The Ot. at Barbadoes held, 
that certain accounts & documents sought to be 
recovered in an action of detinue, were of no 
value in themselves, So refused leave to appeal 
against a judgment of nonsuit in the action. 
Upon a petition for leave to appeal, founded upon 
an tdlegation that the value of the accounts & 
securities exceeded £300, their Ixirdships granted 
special leave to appeal. When the appeal came 
on for liearing it appeared that the allegation as to 
the value of the accounts & documents was 
unfounded in fact, & unsupported by evidence, 
upon which their Lordships stopped the case, & 
dismissed the appeal with costs. — Wilson v. | 
Caxlbndeh (1864), 9 Moo. P. C. 0. 100 ; 14 B. R. 
235, P. O. 

Annotation : — ^Befd. Sibuarain Ohose v, HuUodbur Dowi 

(1854), 9 Moo. P. C. C. 365. 

699. Leave granted ex parte.] — Sibnakain 

Giiose V. Hullodhur Doss, No. 407, ante. 

600. Judgment without appellant’s case being 
heard.] — Siemens v. Bufe (Heirs of). No. 381, 
ante. 

601. Objection founded on Statute of Frauds — 
Not pleaded.] — An objection to an agreement, as 
being void by Stal. Frauds, by reason of not being 
in writing should bo pleaded by the answer, & 
cannot be entertained at the hearing of an appeal. 
— Daniel v. Tro'jtman (1863), 1 Moo. P. C. C. N. S. 
123 ; 2 New Rep. 92 ; 8 L. T. 522 ; 9 Jur. N. S. 
583 ; 11 W. R. 717 ; 15 E. R. 019, P. 0. 

Annotation : — Mentd. lie Harriott, Ec p. PongoUcy (18C3), 

8 L. T. 851. 

Statute of Frauds generally, see Contract. 

602. Appeal from country In which French law 
prevails.] — The Ju<licial (Committee will not, 
unless there be manifest error in a judgment 
under appeal, oveiTule docibions ])ronoiinced in a 
country in wliich the law of France prevails 
(wliich must be known & continually acted upon 
by cts. of law), & in which also the wituesseb on 
both sides reside & may have been more or less 
known to So seen when under examination by 
the judges or some of them, wlio likewiso are 
familiar with the usages So customs of the place 
in which all the circumstances whicli formed the 
subject of the evidence occurred. — S cott v. 
Paquet (1867), L. R. 1 P. C. 552 ; 4 Moo. J’. C. C. 
N. 8. 505 ; 36 L. J. P. C. 65 ; 10 E. R. 408, P. 0. 

603. No application in lower court for new 
trial — Leave to appeal granted after both sides 

■ ] Stage p. Criffith, No. 387, ante. 

604. ' .] — The Judicial Committee will not 

set aside a judgment on the appeal on the ground 
that the verdict was against the weight of evidence, 
where tlie applt. has not availed liimself of his 
right of moving the ct. below for a new trial. — 
Dagnino V. BELLora (1886), 11 Apf. Cas. 604; 
65 L. T. 497, P. C. 

606. ,] — Where no application lor a new 

trial has been made to the ct. below, the Judicial 
Committee will not allow an applt. to raise any 
contention directed to a new trial, but ho will be 
conned to the question whether the findings 
justify the judgment delivered. — Embry (George 
D.) Co. V. Wet,ls, [1900] A. C. 615 ; 75 L. J. P. C. 
104 ; 95 L. T. 589, P. 0. 

Annotation : — Mentd. lie Rubol Bronze Sc Motal Co. Sc Von, 

[1918J 1 K. B. 315. 

606. Nominal damages only awarded.] — The 
Judicial Committee will not recommend Her 
Majesty to reverse the judgment of an inferior ct. 
in a suit in which noininal damages alone are to 
be recovered. — G iraud v. Paterson (1869), 88 
L. J. P. C. 06 ; 21 L. T. 200 ; 18 W. R. 369, P. C. 

607. Matter of discretion — ^Exercised by Indian 


courts.] — The Judicial Committee is always 
reluctant to interfere with a matter of diHcretion 
exercised by the cts. in India, unless it can be 
shown that the ct. has acted upon an erroneous 
principle. — ^Bank of Hindustan, China, S: Japan 
V. Eastern Financial Assocn. (IS69), L. U. 2 
P. C. 489 ; 6 Moo. P. C. C. N. S. 114 ; 13 Moo. 
Ind. App. 15 ; 20 L. T. 880 ; 16 E. R. 669 ; 
sufj }io7H. Re Eastern Financial Ahhocn., Ltd., 
Bank ok Hindustan, China, So Japan v. Eastern 
Financial Assocn., 17 W. R. 654, P. C. 

Annotations -MBntd. Re Comiuercial Bank Corpn. of India 

& the EaHt (1809), L. H. 8 Eq. 241 : He OiliMital Inland 

Stoarn Co., Ex p. Sclndo Ry. (l8Zi), 9 Cli. App. 557 

Nlcholl 17. Eberhardt Co. (1888), 58 L. J. Cli. 399. 

608. Decision of lower court whether 

award should be set aside or remitted.]— Wheqe an 
arbitrator ax)poiiited under a statute t.o value 
lands taken compulsorily for public improve- 
ments made an award bad on tiie face of it in 
allowing values to lands whicli did not. in fact 
attitch to them : — Held : it was a (lue^tioii for tlie 
discretion of tlie ct., in the wli(J(' eircurnst.aiices 
of tlie ease, to decide wlietlior the award should 
b(‘ set aside, or nqnittod to the arbitrator for 
r(*consid(q*ation, the Judicial Coniinittei* would 
not intei'fere with such discretion unl(»ss it lias 
been obviously misu.sed. — Odlum v, Vancouver 
City (1915), 85 J.. J. P. i\ 95; 113 L. T. 795, 
P. C. 

609. Miscarriage of justice. | — J’lni Judicial 

Committee will be very riiuctaut to iuh^rfere with 
the discretion of the ct. below, even wliere there 

' has been a great difierenco of judicial oiiinion, 
unless it appears tbiit. there has Ixmmi a misiuivriage 
of justice. —Baldwin v. Baldwin (J922), 91 
L. J. P. i\ 208, P. C. 

610. Matter of procedure — Right of appeal to 
lower court.] — (1) A writ of certiorari having 
been quashed by the Superior Ct. of Lower 
('anada, an ajipeal was brought in the (/t. of Q. B. ; 
— Held : the Ct. of Q. B. was right in quashing 
the appeal ; for certiorari is governed by the 
consolidated Statutes of Lower Canada, c. 89, So 
is excepted from apjieal. 

(2) The Judicial Committee is unwilling, except 
on strong grounds, to interfere with a judgment on 
a matter of procediu*e only. 

(3) On an appeal to the .lutlicial Committee 
from several ordei’s, one of wliich only was tlien 
dealt with ; — Held : the costs mast bo piiid by 

I applts., the deposit made by apxilts. remaining 

I entire to answer the costs of the rest of the appeal. 
— Boston v. Leli^vre U870), L. R. 3 P. C. 157 ; 
0 Moo. P. C. C. N. H. 427 ; 39 L. J. P. C. 17 ; 
22 L. T. 735 ; 18 W. R. 408 ; 16 E. R. 787, P. 0. 

Annotations : — As to (2) Consd. :Moiitrettl CJorpu. v. Brown Ac 

ypringlo (1876). 2 Aim». Ctm. 16.S. Generally, Mentd. 

ThCbcrge o. Laudry (1876). 25 W. It. 216. 

611. .] — TTpoji a question of pro- 

cedure, the Judicial Committee will bo unwilling 
to reverse the decision of a colonial ct. — ^Montreai, 
CoRFN. V. Brown & Springle (1876), 2 App. Cas. 
168 ; 35 L. T. 870, P. 0. 

612. No substantial error — Merits depending on 
local Indian custom — & local inquiry before land 
revenue officers.] — In tlie absence of substantial 
error, either in the finding of th(i facts, or hi the 
Tuinciples of law applied, in cases d(*pending on 
local customs So local inquiry before the J^and 
Revenue officers in Oude, where the proceedings 
are not strictly conducted, the Judicial Committee 
will look to the merits So apply the rule not to 
disturb the judgment appealed from, unless they 
are satisfied that the judgment is materially 
wrong. — H yder Hossain u. Mahomed Hossain 
( 1871), 14 Moo. Ind. App. 401 ; 20 B. R. 830, P. 0. 
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Sect, 3 . — Practice a'nd jivoccdurc : Sub-sect, 10, D. 
(a) (h) i.-] 

613. Construction of colonial statutes — Affecting 
real property in colony— Decisions of colonial coiirts 
thereon uniform over long period.] — When tho 
decisions of colonial els. during a long period of 
lime have been uiiifomi, tlieir lordships will be 
much guided by them in considering the con- 
st met ion &: efiect of a statute all’ecting the law 
of real propt'j lv in the colony. — K in(J v. Tunstat.l 
(1871), L, R, (5 1\ i\ 55 ; 31 L. T. 664 ; 23 W. 11. 
365 P. C. 

AmuyUtiion : — Mentd. Abbott r. Fraser (1874), L. R. G P. (*. 

GO. 

614. Question of pleading involved.] — On a 

question of pleading tho .Judicial Committee will 
be very rtduclant to interfere with the deliberate 
judgments of the cts. below. — ^A ^ekcheres (Cum^, 
E'K .) r. A’erciiekes Coupn. (1875), L. K. 0 P. C. 
330 ; 44 L. .7. P. C. 34 ; .32 L. T. 178, P. C. 

Question of fact involved.] — See Sub-sect. 10, 
1). (5), post. 

In admiralty appeals.] — Sec Adwiuai.ty, Vol. I., 
pp. 238-211. 

(b) Where Question of Fact iui'olrcd, 
i. J}i (icncrah 

616. General rule.] — When a ct. below has 
decided upon a case* d(‘pending upon questions of 
fact aloru*, tlie .Judicial Coinmitt^c will not advise 
a revei'sal of their judgment unless there a])peai‘s 
some clear distinct point in which they are wrong, 
although doubts may be entertained as to their 
correctness. 

A superior ct. ha\ing aflirmed tho decree of an 
inferior ct. with costs, against applt. but not until ' 
tlH‘y liad rc'quired A tak(ui mucli evidence in addi- j 
tion to wiiat had been taken below :~Hctd : they ' 
ought not to have given costs against applt. & 
theij* de(*re(* was so far revt'i’sed although aflirmed 
in other r<*sp(‘cts. — UiJi^rrK SiNO (Baboo) v, 
Beny Peusad (1831), 2 Knai)p, 265 ; 12 E. K. 
481, P. C. 

616. .] — The .Judicial (^ommiitee is not 

bound by the decision of a ct. below^ upon a question 
of evidence, although it will in general follow it. 
The fact of a witness having b(H‘n convict (»d of 
perjury in Ids evidence in a cause under appeal, 
cannot be used as a gi*ound for reversing the 
judgment made in it. — Canepa v, Laiuos (18.34), 

2 Knapp, 276 ; 12 £. R, 485, P. C. 

617. .] — The ct. will not r(‘ver-st» the finding 

of a jury or of a ct. that .sits as a jury u})on a 
question of fact, unless perfectly satisfied that 
they w"t‘re wrong, as, fi’om theii* knowledge of the 
local circumstances A: the character Ac appearance 
of the witnesses, they ai^e better able to form a 
collect opinion than the apxiellate tribunal. — 
KAMCliUBN MuLLICK V. LUCIJMEECHUND liADA- 
KissEN (1854), 9 Moo. P. C. (’. 46 ; 14 E. R. 215 ; 
sub nom, Mullick v, Badakissen, 23 \j, T, O. S. 
25 ; sub 7 wm, Kauakihsen A: Doss v, Bamchuun 
Mulrk K, 2 C, L. R, 1664, P. C, 

Avvotations Mentd. Goodwyii v, Clievelcy (1860), 4 II. & N. 

()31 ; Bank of V’^aii Oienicu’s Land r. Bank ot VieUwia 

(1871), L. K. 3 P. C. 62G. 

618. .] — It is the practice of the .Judicial 

C’ommittee in a case of disputed fact, when the 
cts. in India appear to have diligently investigated 
the evidence, & no palpable mistake is apparent 
in the appreciation by the ct. below of such 
evidence, to afiirm tlie decree appealed from with 
costs.— Ciiunbebmunee Debia Chowdiiook ayn 
V. Munmoheenee Debia (1861), 8 Moo. Ind. App. 
477 ; 19 E. li. 611, P. 0. 

619. .] — It is not the practice of the 


Judicial Oommittee to distairb the Ending of the 
ct. below on nu^re issues of fact, unless their Lord- 
ships are clearly satisfied that there has been a 
miscaniage of justice either in the reception or in 
tho appreciation of evidence. 

In cases which turn upon tlie credibility of tho 
testimony given, the a})pellate ct. is disposed to 
defer to the judgment of the judges who, with the 
advantage of local experience, have had tho means 
of seeing witness(*s under examination & of in- 
specting t<h(‘ original documents. — Ghoolam Mook- 
toozah Khan Bahadoob v. The Government 
(1863), 9 Moo. Ind. App. 460 ; 19 E. li. 811, P. 0. 

620. .] — A nicka marriage between a 

Mahomedan A: a woman of inferior station, & tho 
legitimacy of the child of such marriage establislied. 

Th(‘ Suddor (Jt. discrediU‘d t he evidence in favour 
of such marriage, which the Principal Suddor 
Ameen believed, A without taking the direct 
testimony upon tliat fai4. into consideration, 
inferred from (lie probabilities of the case that no 
such marriage' Jiad takc'n place : — Ueld : by tho 
.Judicial rommittee, reversing such decree, that 
although in a que'stioii of disputed fact regarding 
the credit due to witiu'ssc's, irrespective of the 
probabilities of the case, the appellate court is 
reluctant to compare the conflicting decisions of 
the two cts. A deride' the' case on a conflict of 
testimony nearly balanced, by a preponderance 
of probabilities, yet, in the circumstances, though 
the native testimony was open te) suspiedon, the 
duty of a et. of ultimate appeal was to judge from 
the evidence A not to infe'r from probabilities. — 
Wise v, SiTNDiTLe)e)NissA Cne)Wi)KANEE (1867), 11 
Moo. Ind. App. 177 ; 20 E. R, (J8, P. G. 

621. When judicial discretion exercised.] — 

BuiJEJA V, Gamilleki, No. 573, ante, 

622. .J — When there is no conflict of 

('vidence or question of the credibility of witnesses, 
A all the ('vi donee is fully before the Committee, 
A the only question of fact is as to the effect of 
the facts proved in raising furi^her inferences of 
fact, the Judicial (\>mmitte(5 will not feel their 
usual reluctance to reverse a decision of fact 
arrived at by the ct. below. — T jhtkbijrn c. 
Steward (1871 ), L. 11. 3 P. 0. 478 ; 7 Moo. P. G. (^. 
N. 8. 333 ; 40 L. J. P. G. 5 ; 19 W. 11. 078 ; 17 
E. li. 127, P. C^. 

Annotation : — Mentd. lie Doelsch, JVlalliehun v. Ludwitr, 

[189G1 2 Ch. 830. 

623. Proof of Instrument — Admitted to probate 
— & acted on in lower courts.] — Semblc : where an 
instrunu'Tit has been admitted to probate, A acted 
upon in the cts. below, this ct. will not enter into 
the question whether the instrument is sufficiently 
proved or not. — Khoorbhed-Jee Manik-Jee v, 
Mehrwan-Jee Khoohshed-J ke (1837), 1 Moo. 
Ind. App. 431 ; 18 E. K. 173, P. (J. 

Annotation Moore v. ClucaH (1851), 7 Moo. P. C. O. 

352. 

624. Validity of instrument.] — Considering the 
advantages wliich the judges in India gc'uerally 
possess of forming a correct opinion of the pro- 
bability of a transaction A in some cases of the 
credit due to tlie witnesses, the fact that the cts. 
b«*low have decided against the validity of an 
instrument affords a strong presumption of the 
coiTectness of theii* decisions, but does not A ought 
not to relieve the Privy Council, as the ct. of last 
resort, from the duty of examining the whole 
evidence, A forming for itself an opinion upon the 
whole case. With reference to the lamentable 
disregard of truth prevailing amongst the natives 
of India, the Privy (7oimcil held that it would be 
very dangerous for the ct. altogether to discredit 
witnesses deposing vivd voce by reason of the 
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necessity imposed on the ct. to sift the evidence 
of such witnesses with great minuteness & care. — 
MUDHOO SOODUN SUNDIAL V, SUBOOP CniTNDBB 
SiBKAR Chowpry (1849), 4 Moo. Irid. App. 431 ; 
18 K K. 704, P. O. 

innoiaium : — Consd. Tayummaul v. SaHhaehalla Naika 
(1865), 10 Moo. Ind. App. 429. 

025. ,] — (1) In a question involving the 

genuineness or forgery of an instrument sued upon, 
which the cts. in India had an opportunity of 
personally inspecting & held genuine, it is nc'cossary 
that the evidence impea.ching the document be 
clear & strong to justify the appellate ct. reversing 
the decree appealed from. 

(2) Circumstances in which the Judicial Com- 
mittee upheld a bond impeached as a forgery & 
reversed the concurrent decrees of tluj Zillah & 
Sudder cts. in India. 

(3) Costs in India & upon appeal allowed to 
applt. upon a reversal of the decrei* of the ct. 
below. — Cheyt Kam v, (^iiowdhber Nowbut 
Ram (1858), 7 Moo. Ind. App. 207 ; 19 E. R. 287, 

P. C. 

Annotation : — OenprallUt Mentd. Hammaok v. White (1802), 
11 (\ B. N. S. 588. 

626. .] — In a suit which involved a dis- 

puted question of fact as to an alleg<‘d adoption 
the due execution of a wilJ, tlie ct. in India, 
disr(‘garding other evidences relied solely upon the 
evidence of a witness examined at the instance of 
the ct. itself. The ct. below, upon the evidence 
of this witness, as to his testamentary capacity, 
corroborated, as it thought, by a letter of the widow 
of the alleged testator, recognising the adoption, 
& by her acquiescing in the performance of certain 
funeral rites of her decciused Imsband by the 


the reversal of a decision of the ('ts. of India 
merely on the effect of evidence or the credit due 
to witnesses. The judges there have usually better 
means of determining questions of this description 
than we can have, & when they have aU concuri'ed 
in opinion it must be shown very clearly that 
they were in error in order to induce us to alter 
their judgment (Lord Kingsdown). — Nabagunty 
Lutciimebdavamaii V. Vengama Naidoo (1861), 
9 Moo. Ind. App. 60 ; 19 E. R. 000, P. 0. 

Anrudationa : — Folld. MusBuiuat Jariut-ool-HutooI v Mussii- 

mat Hoseinee Begum (1867), 11 Moo. Ind. App. 194 ; Alien 

V. Quebec WarehouBe Co. (1886), 12 App. ("as. 101. Mentd. 

Kaclii Kaliyana r. Kachl Yuva (1905), 21 T. L. H. 721. 

631. .] — Ghoolam MooRToozAn Khan 

Bahadoor V. The Government, No. 619, ante. 

632. .] — Scott v. Paquet, No. 002. ante. 

633. .] — Upon a question of fact depend iiig 

on the effect to be given to parol evidenc(% & the 
credit due to witnesses, wliere the cts. in India 
have all concurred in one opinion, tlie Judicial 
Gommitteo will not disturb the finding unless it 
is clearly shown that tlie cts. b(‘low were in error. — 
.Iariut-ool-Butoob (Mussumat) V. Mussijmat 
TToseinee (Begum) (1807), 11 Moo. Ind. App, 
194 ; 20 E. R. 75, P. C. 

AnnoiationR : — Consd. Alien i>. Quebec WarelioiiHo Co. (1886), 

56 L. J. P. C. 6. ]^fd. Bhowau Doss o. Mahomed Hosseln 

(1871), 13 Moo. Ind. App. 316. 

634. .] — The .Tudicial Committee will not 

criticise with any strictness opinions as to the 
credibility of witnesses, which is eminently a 
question for the courts in India. 

Where the cts. b<4ow had rejected the evidence 
* of certain witn(‘sses on the ground that it was 
hearsay only on the face of the evidence it was 
sometimes unctut^ain whether the witnesses were 


supposed adopted son, pronounced both the 
adoption & the will to be valid : — Held : although 
as a general rule, in a question of fact, the .ludicial 
(yommittee were unwilling to disturb the judgment 
of the ct. below, yet as it was the duty of the 
appellate ct. to weigh the evidence probabilities, 

& form an independent judgment, & taking into 
consideration the evidence regarding the state & 
capacity of the alleged adopter testator, they ! 
were of opinion, that tin* evidence relied upon 
was so unsatisfactory, tliat neither of the decrees 
of the cts. below could be supported, & revei*sed 
the same with costs. — Tayammaul v. Sashachadua 
Naiker (1805), 10 Moo. Ind. App. 429 ; 19 E. R. 
1034, P. 0. 

627. Credibility of witnesses.] — Mudhoo 
S ooDUN Sundial v, Suroop Chunder Sirkar i 
Ohowdhy, No. 624, ante. 

628. .J — Semble : the Privy Council will 

not disturb a judgment of a ct. in India upon a 
question of the credibility of witnesses, unless it 
is manifestly clear from tlie probabilities att^ached 
to certain circumstances in the case that the ct. 
below was wrong in the conclusion drawn from 
such evidence. — Musadee Mahomed Cazum Sher- 
AZBE V. Meerza Ally Mahomed Shoostky (1854), 

8 Moo. P. C. C. 9 ; 0 Moo. Ind. App. 27 ; 14 E. R. 
35, P. C. 

629. .] — Khipomoye Debta (Mussumat) 

V. Gerischunder Lahore (1801), 8 Moo. Ind. 
App. 407 ; 19 E. R. 608, P. C. 

630. .] — It is not the habit of their Tiord- 

ships, unl^»ss in very extraordinary cases, to advise 


speaking from their own personal knowledge or 
from iriformation derived from othei-s, but the 
els. Ixad consideied it from botli points of view & 
held it inadmissible, th(* Judicial Committee saw 
no reason to ditTer from the estimate, which the 
cts. had formed, as to the credibility of the wit- 
nesses. SlIAFTQ-UN-NlSA (MuSAMMAT) V, HHAHAN 

Ali Khan (Kh 4 n Bahadur Raja) (1901), L. R. 
31 Ind. App. 217, P. a. 

635. Trial with Jury.] — Wlien the question is 
one of fact only, & has been tried by a jury in the 
ct. below, tliis ct. will not reverse a judgment upon 
such finding unless they are satistl(*d that the 
judgment is clearly wrong. — Moore c. Clucas 
(1851), 7 Moo. P. C. 0. 352 ; 13 E. R. 910, P. C. 

636 . .] — Ramchurn Mullick v. Lucei- 

MEECHUND Radakissen, No. 017, ajifc. 

637. .] — On an issue involving a question 

of fact, tried by a jury, the .Tudicial Committee 
will not reverse the finding of t»lie jury, unless 
(1 ) anything material has been admitted as evidence 
which was not legal evidence, (2) anything material 
has been tendered as evidence & rejected, wliich 
ought to have been received, or (3) there was 
misconduct on the part of the jury. — CowiN v. 
Moore (1801), 14 Moo. P. C. C. 354; J5 E. R. 
339, P. C. . ^ ^ ^ 

030. .] — Where a question is one of fact, 

& there is (evidence on both sides properly sub- 
mitted to the juiy, the verdict of the jury, once 
found, ought to stand, & the setting aside of such 
a verdict should bo of rare and exceptional occur- 
rence. —Railways CoMR. V. Brown (1887), 13 
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627 i. OredibitUy of witnca8t8 .\ — On 
the qnostloa whether a intge. was a 
tiotitious or a real transaction there 
was evidence on each side bearing 
directly on the charaoter of the trans- 
action, but on neither side was the 
J. — ^VOL. XVI. 


evidence wholly convincing. The cts. 
in I. differed :—Held : in determining 
which story was to bo accepted, it was 
necessary to rely largely upon sur- 
rounding cironmstances, the position 
of the parties & their relation to one 
another, the motives which could 
govern their actions ; & thoir subso- 


(luent conduct. Tlic fact that, if a 
genuine transaction, it was advan- 
tageous to the mtgor., &, If llctltious, 
it afforded him no Imniodlato protection 
from creditors, was a very material 
cipoumstance in the oase. — Dalip 
Stngu V. Nawal Kunwar (1908), 
I. L. R. 30 All. 258.— IND. 

M 
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Courts. 


Sect, 3. — Practice and procedure: Svh-aect, 10, Z). 

(5) i. dL' it.] 

Apg. Oas. 183 ; 57 I.. J. P. O. 72 ; 57 L. T. 896, 

Annotaiion : — Mentd. Murtajch v. Barry (1890), 69 L. S, Q. B. 

388. 

639. .] — A verdict of a jury will not be 

disturbed as against evidence or the weight of 
evidence, unless it is one which a jury, viewing 
the whole of the evidence reasonably, could not 
properly find.— Phillips v. Martin (1800), 16 
App. Cas. 193, P. 0. 

640. Majority verdict permissible.] — Where 

the law permits the verdict of the majorit.y of a 
jury to bo accepted, a majority verdict should be 
regarded by the appellate ct. as equal in weight & 
v^ue to a verdict that is unanimous. — West 
India Elkctric Co. v. Roberts, [1920] A. C. 
1025 ; 90 L. J. P. O. 47 ; 124 L. T. 166, P. C. 

641. Case supported by false witnesses & forged 
documents.] — Surnomoyeb (Ranee) v , Suttee- 
SCHUNDER Roy (Maharajah), No. 516, ante, 

642. Inferences of facts contradictory to case 
made in lower court.] — A decree of the High Ct. of 
J udicature at Calcutta was founded on an assumed 
state of facts, contradictory to the case alleged 
in the plaint A the evidence adduced in support 
of it ; upon appeal to the Judicial Committee : — 
Held : (1) it was incorrect to conclude parties by 
inferences of fact, not only inconsistent with the 
allegations in the plaint, constituting the case 
defts. had to meet, but which were in reality 
contradictory to the case made by pltf. in the ct. 
below ; (2) the legal conclusions deduced by the 
High Ct. were from assumed facts, which were 
not consistent with settled principles of law or 
equity. — Eshenchunder Singh v, Shamachurn 
Bhutto (1860), 11 Moo. Ind. App. 7 ; 20 E. R. 
3, P. C. 

Annotation: — As to (1) Refd. Shab Miikhmii Lall r. Baboo 

Hree Klshen Singh (1808). 12 Moo. Ind. App. 167. 

643. Question of boundaries.] — In a question 
of boundary the Judicial Committee, the ct. of 
last resort, is extremely reluctant to reverse the 
judgment of an Indian ct., & will not do so, unless 
they arc, upon the facts & evidence, satisfied 
that the decision of the ct. below was clearly 
wrong. — Leelanund Singh (Rajah) v. Mohend- 
ERNARAIN (Rajah) (1869), 13 Moo. Ind. App. 67 ; 
20 E. R. 473, P. C. 

644. .] — In a suit to recover chur lands 

thrown up by the river B., a compromise took 
place, A tlie question resolved itself into one of 
identification of boundaries. The Sudder Dewanny 
Cl:, remitted the suit to the Principal Sudder 
Ameen, who deputed an Ameen to make local 
investigation. lie did so, & his report was adopt ed 
by the Principal Sudder Ameen, & a decree made 
in conformity with it. The High Ct. overruled 
that decree. On appeal to the Judicial Committee : 
—Held : although they were reluctant to interfere 
with a question of fact of that nature, yet as they 
had to deal with conflicting judgments, of which 


the decree of the Principal Sudder Ameen was 
founded on a careful lo<^ investigation, Sc the 
judgment of the High Ct. overruling that decree 
was not supported on satisfactory grounds, the 
decree of the ct. of first, instance would stand, as 
it was the duty of the High Ct. not to interfere 
with the result of a local investigation, except upon 
clearly defined & sufficient grounds. — Surut 
SOONDBEE IlEBEA (RANEE) V. PbOSONNO COOMAR 

Tagore (Baboo) (1870), 13 Moo. Ind. App. 007 ; 
20 E. R. 677, P. C. 

646. .]— Ram Gopal Roy v. Gordon 

Stuart & Co. (1872), 14 Moo. Ind. App. 453; 
20 E. R. 855, P. C. 

646. Decision on evidence of doubtful ad^s- 
siblUty.] — 'S^ere evidence of doubtful admissibility 
has, under the loose practice of the native cts., 
been received, the Judicial Committee, as the 
ct. of last resort, will deal with the case, as it 
appears to them substantial justice requires, & 
will not allow any mere technical objection to 
prevail as to its admissibility. — Bodhnarain 
Stngii (Baboo) v. Ombao Singh (Baboo) (1870), 
13 Moo. Ind. App. 519 ; 20 E. B. 645, P. C. 

647. Facts known to appellant at time of trial 
in lower court— But not brought to notice of court.] 
— Lyall V. Jardine, No. 854, a7ite. 

648. Benamee transaction.] — Although there 
may bo, with respect to benamee transactions, 
circumstances which might create suspicion & 
doubt as to the truth of the case, yet the appellate 
ct. will not decide upon mere suspicion, but upon 
legal grounds estalJished^ by evidence. — ^F aez 
BuKSH ChOWDRY V. PUKEEROODKEN MaHOMED 
Ahabsun Chowdry (1871), 14 Moo. Ind. App. 
234 ; 20 E. R. 775, P. C. 

649. Decision on evidence wrongly admitted.] — 
Laixa Bunseedhur V. Bengal Government 
(1871 ), 14 Moo. Ind. App. 86 ; 20 E. R. 718, P. C. 

No application for new trial in lower court.] — 
A^ee Nos. 604, 606, ante. 

ii. Where Co?iCurreni Findings. 

650. General rule.] — As a rule, the Judicial 
Committee will not disturb the concurrent judg- 
ments of the cts. below on a question of facts, if 
the facts as found are decisive of the real issue 
between the parties. — ^Burdacant Roy (Rajah) 

V. Chunder Coomar Roy (Baboo) (1868), 12 
Moo. Ind. App. 145 ; 20 E. R. 295, P. 0. 

551 , ,] — Although, as a general rule, the 

Judicial Committee will not reverse the concurrent 
findings of cts. in India on a question of fact, yet 
there may be circumstances to take such findings 
out of the scope of the general rule. — TTay v. 
Gordon (1872), L. R. 4 P. C. 337 ; L. R. Ind. 
App. Supp. 106 ; 9 Moo. P. C. C. N. S. 102 ; 21 

W. R. 11 ; 17 E. R. 452, P. C. 

652. .] — Where no question of law, either 

as to the construction of documents or any point, 
arose on the final judgment, & there were con- 
current findings of both cts. below on the oral 
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660 i. General rule .} — Where two cts. 
helow have concurred on a matter of 
fact, as on a matter of foreign law, the 
I*rivy Council would require a very 
strong case of mischief to reverse them. 
— Belli vonAM r. Freer (1837), 1 Moo. 
P. C. C. 342.— CAN. 

660 ii. .] — When the provincial 

cts. have negatived a charge of fraud, 
it is contrary to the established practice 
of the Privy Council to reinvestigate 
the question. — Seattle Construction 
& Dry Dock Co. v. Ojiant Smith Sc i 
Co. Sc McDonnell, Ltd., 3 


W. W. 11. 33 , 48 D. L. 11. 172 — 

CAN. 

660 iit .] — It is against the prac- 

tice of the Judicial Committee of the 
Privy Council to disturb the conclusion 
reached by all the cts. below on a 
question affecting the amount of 
damages. — Dominion Radiator Co., 
Ltd. V. Steel Co. of Canada, Ltd., 
[1919] 3 W. W. R. 41 ; 48 D. L. R. 360. 
—CAN. 

660 iv. Where Question merely as 

io weight of evidence .}-— both the 
lower ota. had agreed as to tho facts, 
the Privy Council refused to examine 


the evidence, the controversy being 
merely as to the weight to be attributed 
to it. — Lalji Sahu V, Tirhoot 
Collector (1871), 6 B, L. R. 648 ; 16 
W. R. 28.— IND. 

660 V. .1 — ^Where the lower ote. 

have proceeded upon the evidence k. 
have come to the same conclusion, it 
is an established rule of practice, that 
the Judicial Committee of the Privy 
Council will not on appeal enter into 
the question whether the decision of the 
cts. helow are or are not oorrect on 
matters of fact. — ^Jaimunoal Koeri v. 
Mokbun Kobi (1882), 10 O. L. B. 611. 
—IND. 
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& documentary evidence submitted to ibem : — I 
Meld: the .appeal could not be entertained. — 
TooLSBy PsaisAUD Bhuckt v, Benaybk Misseb 
(1896), L. R. 23 Ind. App. 102, P. O. 

058 , .] — ^Provided there has been no con- 

travention of law or procedure, or of any principle 
of justice, the rule is observed by the Judicial 
Committee, & commonly recognised by cts. of 
second appeal, that there will be no interference 
with concurrent judgment of appellate & original 
cts. upon matters of fact unless very definite & 
explicit reasons are assigned for it. Such con- 
current judgments are, however, open to argument 
before the Committee, as in this case. — Moung 
TiiA IlNYEEN V. Moung Pan Nyo (1900), L. H. 
27 Ind. App. 160, P. 0. 

654. Judgment clearly wrong.] — The Privy 
Council, in cases pending upon facts which have 
received the concurring judgments of two cts. 
in India, ought not to set aside the last judgment, 
unless it can see very clearly that that judgment 
was wrong (per CuR.). — ^Pbtamber Manik-Jee v. 
Motee-Chund Manik-Jee (1837), 1 Moo. Ind. 
App. 420 ; 18 E. R. 169, P. 0. 

055, ,] — Naragunty Lutchmebdavamah 

r. Vbngaka Naidoo, No. 630, ante. 

666 . .] — Tlie rule of the appellate ct. is, 

that it will not, on a question of fact, reverse an 
unanimous judgment of the cts. in India, unless 
the very clearest proof is shown that such decision 
is erroneous. — Tareeny Churn Bonnkrjee v. 
MaitiA-ND (1867), 11 Moo. Ind. App. 316; 20 
E. R. 121, P. C. 

Annotation PoUd. Allen v. Quebec Warohouse Co. (1886), 

12 App. Ca9. 101. 

057 , .] — Where the issue is one of facts 

only, A there have been concun’ent judgments by 
the cts. in India, the Judicial Committee will not 
disturb such findings, unless they are satisfied that 
the cts. below were wrong in the conclusions they 
arrived at from the evidence. — ^Meethun Bebee 
V. Busheer Kuan (1867), 11 Moo. Ind. App. 
213 ; 20 E. R. 82, P. C. 

058, .] — Jariut-ool-Butool (Mussumat) 

V, Mussumat IIoseinbe (Begum), No. 633, ante, 

059, ,] — The rule of the Judicial Com- 

mittee is, never to disturb the concurrent decisions 
of the cts. below upon a mere question of fact, 
unless it very clearly appears that there has been 
some miscarriage of justice, some mistrial, or that 
the conclusion drawn by the cts. below is plainly 
erroneous. — Goshain Tota Ram v. Rickmunee 
Bui.lub (Rajah) (1869), 13 Moo. Ind. App. 77 ; 
20 E. R. 481,P. C. 

660. .] — Where there have been concurrent 

findings of fact by the cts. below, the question in 
appeal is not what conclusion their Lordships 
would have arrived at if the matter had for the 
first time come before them, but whether it has 
been established that the judgments of the cts. 
below were clearly wrong. — Aixen v, Quebec 
Warehouse Co. (1880), 12 App. Cas. 101 ; 66 
L. J. P. 0. 6 ; 66 L. T. 30, P. C. 

Annotation : — Folld. Whitney t?. Joyce (1906), 75 L. J. P. C* 

89. 

661. .1 — ^Where there are concurrent find- 
ings of fact in the ct«. below, it is incumbent on 
an applt. to the Judicial Committee to adduce 


very clear proof that there is error in the judgment 
appealed from. It is not sufficient to allege that 
the judges in the cts. below have approached the 
question from a wrong point of view, & have 
failed to give just weight to various minute cir- 
cumstances. — Whitney v. .Joyce (1906), 75 

L. J. P. C. 89 ; 95 L. T. 74, P. C. 

662. Miscarriage of justice.] — Qoshain Tota 
Ram V, Rickmunee Bullub (Rajah), No. 659, 
ante. 

663. .] — Archambauj.t v, Ahchambault, 

No. 645, ante, 

664. .] — Where applts. before the .Judicial 

Committee failed to show any miscarriage of justice 
or the violation of any principle of law or pro- 
cedure, their Lordships refused to interfere with 
the concurrent findings of two cts. on pure questions 
of fact, although they thought the case to bo one 
of great difficulty. — Srimati (Rani) v. Khajendra 
Narayan Singh (1904), L. R. 31 Ind. App. 127, 
P. C. 

665. Real question raised by issues not decided 
— Wrong inferences drawn.] — Although the Judi- 
cial Committee adhere to the rule not to disturb 
the findings of two concurrent cts. in India upon 
a question of fact, yet such rule does not prevail, 
where the cts. in India have never dealt with the 
real question raised by the issues, & have drawn 
wrong inferences from the evidence. In such a 
case the ct. of ultimate appeal will disregard those 
concurrent judgments, & decide the case upon the 
evidence contained in the record. — ^Moulvib 
Sayyud Uzhuu Atj V, Bebkb ITltap Fatima 
(Mussumat) (1869), 13 Moo. Ind. App. 232 ; 20 
E. R. 538, P. C. 

666. Mistrial.] — Goshain Tota Ram v. Rick- 
munee Buixub (Rajah), No. 659, ante, 

667. Question of boundaries.] — Ram Cuunder 
Dutt V, Chunder Coomar Mundul, No. 404, 
ante, 

-.] — See^ also. Nos. 643-645, ayitc. 

668. Proof of Mocurrery grant of Zemindar.] — 
Held : to establish the right to mouzahs as forming 
part of a Zemindary under a Mocurrery grant, 
purporting f ;0 have been made by the Zemindar, 
in consideration of past services, the grant must 
be strictly preved, & the suit would bo remitted 
with directions for a new trial on further evidence. 

Costs of the appeal directed t o be taxed, & to be 
costs in t he cause to be dealt with by the High Ct. — 
Perhlai) Sein (Rajah Sahib) v, Doorgapersaud 
Tbwarree (1869), 12 Moo. Jnd. App. 286; 20 
E. R. 347, P. C, 

669. Judgment affirmed by appellate court with- 
out reasons given.] — WIk'h* the High Ct. affirmed 
the judgment of the ct. below on the facts, without 
giving reasons for .such aflinnanco, the Judicial 
Committee* reviewed th(* faiits & revei-sed the 
^jecree. — GuTinnE v, A bool Mozuffer (1871), 14 
Moo. Ind. App. 63 ; 20 E. R. 706. 

6/0. Question of fact mixed up vidth questions 
of law.] — ConcmTcni judgments of two cts. on a 
question of fact allowed t>o be disputed because 
the question of fact appeared to be a good deal 
mixed up with law.— P auijem Valloo Chetty v, 
Pauijem Sooryah Chetty (1877), L. R. 4 Ind. 
App. 109, P. C. 


6621. Miscarriage of ju*ftice .] — Where 
the (Jt. of Appeal in India conours in 
the finding of the ot. of first instance 
on a quesUon of fact, the Privy Council 
will not disturb that finding, unless 
completely satisfied that there was 
some misoarriage in re<4peot of the 
principle on which the decision rested, 
of a presumption to which too much 


Ight Yfos given, or of something ^ 
which the Judicial Committee opuld 
> there was a principle involved 
lich ought to bo set right for the 
Idance of the ot, in other cases. 

3INDSUNDARI DEBI V. JA!?ApAMBA 

(187^1^6 B. L. R. 168 ; 16 

S62ii. ^,1— Where both cts. In 


I. had ooneurreutly decided the matter, 
those findings ought not to bo disturbed 
unless they were shown to be not 
justified by tho evidence. — N arasimha 
r. Pahthasakaiuy (1913), I. L. R. 37 
Mad. 199.— IND. 

662 iii. . ] — SURJA Kanta Aouar- 

JYA 1*. Sarat Chandra Roy Chowd- 
HURY (1914), 18 C. W. N. 1281.— IND. 

M 2 
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Courts. 


Sect, 3 . — Practice and procedure: Suh-sect* 10, D. 
n. & {c) ; sub-secL 11.] 

671. Evidence consisting of documents — Of 
which construction not matter for decision.] — Con- 
cuiTent findings against the factum of a dattaka 
adoption of rosp.’s grandfather from tlie family in 
which resp. claimed to inherit not allowed to be dis- 
turbed merely because the evidence largely consisted 
of leases & other written documents. Their con- 
struction was not in issue, the sole question being 
as to their effect as evidence of adoption & 
its consequences. — LucHMUN Lai. ("howdiiky v. 
Kanhya IjAL Mow ah (1894), 1^. K. 22 Ind. App. 
.51, P. r. 

672. Leave to appeal granted on ground of point 
of law — ^No substantial question of law involved.] — 

Where, on an appeal to the Privy Council, there 
were two concurrent decisions of the cts. below, 
on facts sufficient to dispose of the suit, but the 
High Ct. had granted leave to appeal, stating that 
there seemed to be a point of law which howewer 
had not been argued therts & it therefoi‘e certified 
that as regarded the subject-matter & the nature 
of the questions involved, the case fulfilled the 
i*equirements of (Jivil Procedun^ Code, s. 590: — 
Held: it appearing there was no substantial 
question of law involved, there was no sufficient 
ground for the leaAa» to ai)peal, which ought not 
to have been granted. — K aruppanan Sekvai \u 
Srjnivasan Chetti (1901), L. K. 29 Ind. App. 
.38, P. C. 

673. Evidence not adequately considered.] — 

Arch AMB AULT v, Arciiambault, No. 545, ante. 

674. Courts below coming to same decision but 
on different grounds— Part of evidence not con- 
sidered by lower court.] — The usual course ot not 


of fact in the case, which were sufficient to dispose 
of it, but had not agreed on all the circumstances 
which led up to such conclxision, &; the appellate 
ct. had either differed from th(* first ct. on other 
questions or had not decided them, the Judicial 
Committee declined to depart from the general 
I rule as to concurrent findings of fact by the lower 
i cts. — Kunwab Sanwal Singh \\ Satrupa Kun- 
, war (Rani) (1905), L. R. 33 Ind. App. 53, P. 0. 

, 678. Violation of principle of law or procedure.] 

i — Srimati (Rani) v, Khajendra Narayan Sinoh, 
No. 664, ante, 

I 679. All evidence taken on depositions.] — Where 
I there have been concurrent findings of tact in the 
cts. below, but all the evidence before these cts. 
was taken on depositions, not orally, the Judicial 
Committee will allow the facts to be re-opened on 
appeal. — VATCBmt r. Paull, [1916] A. 0. 372 ; 
84 L. J. P. O. 86 : 112 L. T. 737, P. 0. 

Annotations : — Mentd. lie Wrlgrht. Began v, Bloor, [1020] 
1 Cli. 108 ; Cochrani* v. Cochrane, [1922] 2 Ch. 230. 

(c) Other Cases, 

, 680. Want of prosecution — Withdrawal by 

infant appellant on coming of age— Security for 
costs given & expenses of appeal paid by guardian.] 

— ^An appeal to the Queen in Council was allowed 
by the High Ct. in a suit instituted by a Hindoo 
I widow as guardian of her husband’s adopted son, 

I a minor. Aftv*r allowance of the appeal & trans- 
mission of the record to England, the adopted 
son, having become of age, petitioned the High Ct. 
for withdrawal of the appeal. The High Ct. 
referred the matt(*r to the Judicial Committee. 
On a petition by resps. to dismiss the appeal for 
want of prosecution, applt. resisted the application 
• on grounds, first, that as a Hindoo widow she had 


disturbing concun’cnt findings of fact may be t 
followed, notwithstanding that a part of the 
evidence in the suit has not been considered by 
the lower ct., when both cts. have arrived at the 
same result. In this case, the wliole of the evidence 
having been brought to their notice, the Judicial 
Committee expressed their opinion that the ct. 
below could not have decided otherwise than as 
it had decided. — Ram liAi. r. 8aiyid Mehdi 
Husain (1890), L. R. 17 Ind. App. 70, P. i\ 

676. .] — It cannot detract from the weight 

of concurrent findings of fact that different cts., 
in arriving at the same result ui)on the same 
evidence, have not been influenced by precisely 
t/he same considerations, & difference of opinion 
to that extent is only calculated to ‘-uggest that i 
the evidence, whatever view be taken of it, neces- | 
sarily leads to one & t he same inference.- -Nilmoni 
Singh (Rajah) v. Kirti Chunder (Jhowdbry 
(1893), L. R. 20 Ind. App. 95, P. C. 

076 . One court relying on oral evidence — ' 

Other court relying on documentary evidence.] — 
The rule of the Judicial Committee not to disturb 
a concurrent finding of fact by two cts., unless it 
is clearly shown to be erroneous, is none the less 
applicable, although the cts. have not taken 
precisely the same view of the weight to be 
attached to each particular item of evidence. A 
case where one ct. has relied on the oral, & the 
other on the documentary evidence is within the 
rule.- -Ram Anuoua Narain Singh v, Chowdhry 
Uanuman Sahai (1902), L. R. 30 Ind. App. 41, 

P. C. 

677. .] — Where both cts. below had come 

to the same conclusion on the two main questions 


preferable title to the adopted son’s estate ; & 
secondly with respect to the costs incurred by her 
as guardian in bringing the suit Held : dis- 
missing the appeal simplidter (1) as the adopted 
son was of age & dominus litis, A had directed the 
withdrawal of the appeal, applt. had no locus 
siafidi ; (2) any claim she had as widow must bo 
the subject of an independent suit ; (3) any costs 
incurred by her were to be recouped from the 
adopted son’s estate. — ^Btstoopria I'utmadaye 
(Ranee) v. Nund Dhul (1870), 13 Moo. Ind. App. 
602 ; 20 E. R. 675, P. O. 

Delay In prosecuting appeal.] — See Nos. 

389, 157-403, ante. 


SuB-sEGT. 11 . — Judgment on Appeal. 

681. Effect of.] — Should the question ever be 
brought here, it will have to bo considered, whether 
the order in Uouncil, which is not, properly speak- 
ing, the deci*ee of a ct., but an order of Her Majesty 
made on the recommendation of a committee of 
Her Privy Council, does more than prescribe what 
shall be the final decree in the cause, leaving it 
to be executed by the ordinary process of the cts. 
in India. It may well thus finally ascertain & 
define the rights of the parties without I'elieving 
them from the obligation imposed upon them by 
the general law of enforcing those rights with due 
diligence ; a matter with which the prerogative 
has no concern (per (]UR.). — Kristo Kinkub Roy 
V, Burrodacaunt Roy (Rajah) (1872), 14 Moo. 
Ind. App. 465 ; 20 E. R. 860, P. C. 

682. Duty of lower court to obey.] — When 

a decision of the Judicial Committee has been 


PART X. SECT. 3, SUB-SECT. 11. 

682 1 . Efff'ct of — DiUi/ of Icnrer court 
to obey .] — A declaration of H.M. m j 


Council must not be oonRlderod as not 
being equivalent to an order. Wlien 
H.M. in Council does make a declara- 
tion, the form in which the declaration 


is conceived Sc the words in which that 
order is framed amount to a direction 
to the ot. below to clothe that direction 
in the proper form of a mandatory 
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repoiied to Her Majesty & has been sanctioned, 
it becomes the decree or order of the final court of 
appeal ; &; it is the duty of every subordinate 
tribunal to whom the order is addressed to carry 
it into execution. — Pitts v. La Fontaine (1880), 

6 App. Cas. 482 ; 50 L. J. P. 0. 8 ; 43 L. T. 619, 
P. C. 

Annotation: — Mentd. Frasor v. Province of Brescia Bfoani 

Tram. Co. (1887), 66 L T. 771. 

How enforced.] — See Nos. 680, 687, 

post. 

683. Judgment dismissing suit — On power 

of lower court to make orders In suit.] — Act. having 
appointed a ]^ceiver in a suit has authority 
incidental to its jurisdiction, to order him to 
accoimt, although the suit may bo no longer 
pending. The estate is in its hands, & the receiver 
is its officer & the dismissal of the suit by an 
appellate ct. does not alter that state of things. I 
The original et. in such a case may permit parlies I 
interested to intervene on questions as to the | 
accounts, &; may deal with costs & other matters. — I 
Administrator-Geneiial op Bengal v. Prem ' 
Lal Mcjlijck (1895), L. R. 22 Ind. App. 203. I 
P. C. 

As binding decision on courts.] — See ' 

Ai)MI]ialty, Vol. I., p. 102, Nos. 32, 34-30, &, I 
ffenerally. Judgments &: Orders. 

Contents of — Order for payment of money In 
hands of Accountant-General of Court of Chan- , 
eery — Dismissal of appeal on compromise.] — See ! 

No. 532, ante. 

Allowance of Interest— Judgment reversing 

decree & ordering payment of money to appellant.] 

■ See No. 534, ante. 

.] — Compare No. 483, ante. , 

Directions to lower court to carry out terms I 

of compromise.] — See No. 533, ante. 

Directions as to costs in lower court.] — 

See Sub-sect. 13, B., post. 

684. Construction of — Judgment for plaintiil In 
lower court reversed — Whether payment of interest 
on amount of judgment implied — No express 
direction.] — Rodger v . Oomptoir D’Fscompte de 
Paris, No. 483, ante. 

685. Rectification of — Common law power of 
Judicial Committee to correct mistakes. — (1) By 

the common law the Judicial (]ommitt<‘e possess 
the same power as the cts. of record & statute 
liave, of rectifying mistakes which have crept in 
by misprision or otherwise in embodying its 
judgments. 

(2) Where an order had been made ex p. upon 
the appearance of resps. alone for the dismissal 
of an appeal, affirmance of the judgrnemt of the 


ct. below which purported to be upon the hearing 
of the cause : — lield : such order must be taken 
simply as a dismissal ; & it appearing that applts. 
were infants under the protection of the Ot. of 
Wards in India, & that the agent appointed by 
the ct. to act as their guardian ad Inem in the 
matter of the appeal had absconded Ac abandoned 
the cause, their Lordships rescinded the order of 
dismissal, & restored the appeal on the terms of 
applts. paying the costs & giving access to th(‘ 
tra^cript of the proceedings in the ct. below, in 
their hands, & undertaking to lodge th (3 c<as<; 
within five months. — Rajundernarain Bae v. 

1 Bijai Govtnd Sing (1836), 1 Moo. P. 0. 0. 117 ; 

I 2 Moo. Ind. App. 181 ; 12 E. R. 757, P. O. 
Annotations : — As to (2) Consd. Venkatw, Nara^lmha Ajin i 
Row V. Court of Wards, Venkata Rarnalakrihmi Gam r. 
Gopala Appa Row. Ex p. Rajah Gopala Appa Row (1S8(»), 
11 App. CaH. 6G0. Befd. The Hinijaporo & The Helx* 
(1866), L. Jl. J P. O. 378 ; Ex p, Kisto Nauth Roy (186!)). 
L. R. 2 P. C. 27 4. Generally, Mentd. Keorut Sinpf r. 
Koolahiil Binpr (1839), 2 Moo. Jnd. App. 331 ; Bhu^waii- 
deen Doobey v. Myna Haee (1808), 11 Moo. Ind. App. 487. 

686. Enforcement of — By attachment for con- 
ternpt — Refusal of judge of lower court to obey.] — 

This ct. will not visit a judge of an inferior ct. with 
the penal consequencas of an attachment, for 
contumacy contempt, for disregarding an in- 
hibition unless such disobedience is wilful, Ac pro- 
ceeds from improper motives. — Barton v. Field 
(1813), 4 Moo. P. 0. 0. 273 ; 8 Jur. 113 ; 13 B. R. 
307, P. C. 

687. By peremptory order — Refusal of 

lower court to execute.] - In suits before the Sudder 
Dewanny Adawlut at Madras, that ct. decided in 
favour of A., &, pending appeals to England by 
B., put A. into possession of the disputed estates. 
Tbt‘ .Judicial Committee reversed the decree of the 
Hudder Dewanny Adawlut, & directed that ct. to 
put B. into possession of the (‘states. Pending 
the appeals the Board of Revenue took possession, 
sold a poi'tion of the estate for satisfaction of 
arreai‘s of revenue, & became themselves pur- 

I chasers. The Sudder Dewanny Ct. declined to 
interfere or carry into execution the order in Council 
confirming the report of the Judicial Committee, 
on the ground, tliat the estates were then in the 
possession of the Madras Govt. Upon a petition 
by B. to the .Judicial Committee complaining of 
sucli r(‘fusal, a peremptory order was issued, 
commanding the Sudder Dewanny Adawlut forth- 
with to carry into execution the order in Council 
made on the appeals, Ar to direct th(‘ collectors 
of the districts in which the estates wer(3 situaU* 
to put B. into possession, according to the 
t(‘rms of the order in Council . — He Vassarkddy 


order, to give cfToct to the mandutor: 
order so oxproBsed. if any dehberat 
obstr notion ocjcur on giving effect t 
such declaration, the Privy Council wil 
not fail to recommend Her Majesty t< 
deal with such obstniotiveness in th( 
most serious & strongest manner . — R 
V. Grub (1872), 18 W. R 
176.— —IND. 

683 i. Judgment dismissing sui 

want of prosecution.}— An ordo 
oi ii.M. in Council dismissing an appee 
for want of prosecution, does not dea 
Judicially with the matter of the suit 
oc can in no sense be regarded as a: 
order adopting or confirming th 
uoclRlon appetued from. It merci 
recognises authoritatively that th' 
appit. has not complied with th 
conditio]^ under which the aptieal wa 
open to him. & that ho is in tlie sam 
position as if he had not appealed a 
Jawahir La; 

(1914), I. L. K. 86 All. 350.— IND. 

^ As binding decision oi 

courfs.i — ilesp. in an appeal to th 


Privy Council died intestate before the 
hearing, &, in ignorance of such death, 
the Privy Council gave Judgment, 8c 
ordered applts. to pay costs of the 
appeal. Afterwards a suggestion of 
the death was entered in the ct. below : 
— Held: whilst the judgment of the 
Privy Council stood, applts.* rights & 
llabUlties were unaffected. — Flood v. 
Eoan (1899), 20 N. S. W. L. R. 333 ; 
16 N. S. W, W. N. 64.— AUS. 

p. .] — The Judgment of the 

Judicial Committee reported to. & 
confirmed by, H.M. in Council cannot 
be re-opened only for the reason that 
new evidence is forthcoming. — Yabla- 

QADDU DUR(JA V. MALLIKARJUNA 

(1891), I. L. R. 14 Mad. 439.— IND. 

q. . I — A decision of the 

Privy Council though not In a case 
arising from India Ts binding on the 
cts. in India. — Kabidan Kumber r. 
Bkitibh India Ste^vm Navigation 
C o., Ltd. (1913), I. L. K. 38 Mad. 941. 
—IND. 

084 i. Construction u/.J — Laud 


put up for salt' 8c purchased by appit. 
in execution of a decree. The sale 
was confirmed 8c he put into possession. 
On appeal against the order confirming 
the safe, the High Ct. set it aside. The 
urebaser preferred an appeal to the 
rivy Council. While the appeal wa*J 
pending, ho was compelled lo deliver 
up possession of the land, but security 
was furnished under an order by persons 
not parties to the suit for its re-delivory 
to him Sc for the payment of mesne 
profits In the event of his appeal being 
successful. On appeal the Privy 
Council reversed the order of the High 
Ct. The purchaser was replaced in 
I possession of the land, & he applied 
' for execution in respect of the mesne 
profits against the resps. ; — Held : 
although the appeal to tho Privy 
Council related to the order confirming 
the sale, 8c not to that by which posses- 
sion was awarded, & the order in 
Council did not direot payment of 
mesne profits, yet such payment was 
u it hill its pnrvh'w as being a benefit bv 
waj of restitution fairly & reasonably 
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Courts. 


Sect. 3. — Practice and procedure: Sub-sects. 11, 12 
13 , Aj {a) i.] 

Lxjtchmbputty Naidoo (Rajah) (1852), 8 Moo. 
P. 0.0. 115; 5 Moo. Ind. App. 300 ; 14 E. R. 44,P. O. 
Anvoiation : — Mentd. NtMralutchniec Ummal v. Oopoo 
Nadaraja Chetty 6 Moo. Ind. App. 309. 

088. By action — Order for payment of 

costs.] — ^HuTciUNyoN V. Oiu.ESPiK, No. 572, ante. 

689. Power of lower court to order pay- 

ment of Interest — Judgment for plaintiff reversed 
by Judicial Committee.] — Rodgek v. Comptoir 
D’Escomptk de Paris, No. 483 , a7ite. 

In ecclesiastical matters.] — Sec Ecctjssias- 

TICAL J.(A\V. 


Sub-sect. 12. — REHEAinNG op Appeals. 

690. General rule.] — There may be exceptional 
circumstances which will warrant the Judicial 
Committee, even after an order of IJer Majesty in 
Council has been made, in allowing a rehearing 
at the instance of one of the pai*ties, but this is an 
indulgence with a view mainly to doing justice 
when by some accident, without blame, the party 
has not been hoard & an order has been made 
inadvertently as if the xiarty had been heard. 

In a petition tor rehearing of two appeals which 
had been fully heard upon their merits, & in which 
judgment had been given & repoi-ted to Her 
Majesty, & confirmed by i*egular ordeis in Coimcil : 
— Held : assuming that a i*elevant case of new 
matter had been made out the decision was final, 
Ai the petition must be refused. — Venkata Nara- 
siMHA Appa Row v. Court of Wards, Venkata 
Ramadaksumi Garu V. Gopala Appa Row, Hx p. 
OoPAiA Ai>pa Row (Rajah) (1888), 11 App. Cas. 
800 ; 2 T. L. R. 828, P. C. 

69Ca. .] — Hebbert v. Purchas (1871), L. R. 

3 P. C. 064 ; 7 Moo. P. 0. C. N. S. 651 ; 40 L. J. 
Eccl. 65 ; 17 E. R. 208, P. C. 

Annotatiema : — Consd. Venkata Narasiniha Appa How v. Court 

of Wards, Venkata lianialakshnii Garu v. Gopala Appa 

How, Kn p. Gopala Appa Row (1886), 11 App. Cas 660, 

Refd. L. C. C, i\ Dundas, [1904] P. 1. 

691. Before decision embodied in order in 
council.] — On a petition for the remission of a 
sentence based upon a conviction of perjury in 
the cts. of Minorca tlie Privy Council at the first 
hearing remitted the whole sentence. Before the 
order on the fii-st hearing had been confirmed by 
the King, the Privy Council afterwards reheard 
the case at the instance of the Governor, when a 
partial remission was substituted. — lie Fonaris 
(1719), 1 Moo P. C C 127. n ; 12 E. R. 762, P. C. 

692. Appeal heard ex parte — Whether owing to 
default of applicant for rehearing — Default of 
guardian ad litem of Infant applicants.] — Rajundeu- 
NARAJN Rae V. Bijai Govind Sing, No. 885, ante. 

693. Mistake of applicant’s agent.] — 

( 1 ) The J udicial Committee will not rehear an appeal 
which has been heard ex p. through a mistake, except 
under veiy special circumstances, & only when the 
ex p. hearing has not been occasioned by any default 
in the party applying for a rehearing. 

On a petition to rehear an appeal which had 
been heard ex p. & the decree of the ct. below 
reversed, it appeared that petitioner, one of several 
resps. in the appeal, had given instructions to his 
agents in England to enter an api>earance for him, 
& to take all the necessary steps for maintaining 


the decree of the ot. below ; that the agents of 
petitioner had no notice that the appeal liM been 
entered ; & that on inquiry at the Council office 
the agents were informed that no such appeal had 
been entered ; but that the misinformation was 
owing to an inaccurate description of the appeal 
given by petitioner to bis agents : — Held : the 
appeal could not be reheard. 

(2) It is no part of the duty of the registrar of 
the Judicial Committee to give notice to the 
parties to an appeal of the arrival of the record 
of the proceedings in the ct. below. Parties to an 
appeal must examine for themselves at the Council 
office . — Be Mussumat Surno Moyeb (Ranee) & 
Shoshee Mokhee Burmonia, Ex p. Kisto Nauth 
Roy (1869), L. R. 2 P. 0. 274 ; 5 Moo. P. 0. 0. N. S. 
373; 6 Moo. P. 0. C. N. S. 360 ; 12 Moo. Ind. App. 
264 ; 20 L. T. 333 ; 17 W. R. 521 ; 16 E. R. 556, 
762 ; sub nom. Surno Moyee (Ranee) v. Kisto 
Nauth Roy, 38 L. J. P. O. 21, P. C. 

694. Applicant with full knowledge 

ot pendency of appeal.] — Resp., who has been 
properly made a party to a suit in the cts. below 
& bound by the proceedings therein, but who has 
not entered an appearance as resp. to the appeal, 
or ordered any person to do so for liim, applt. 
having failed to take the usual steps either to 
compel Ids appearance or to have the appeal 
regularly heard ex p. against him, is not entitled 
to have a rehearing of the appeal, unless by some 
accident, without any default on Ids part, the 
api>eal has been inadvertently disposed of as if 
he had been heard. 

Where it appeared that a resp, had full know- 
ledge of the pendency of the appem, & had furnished 
the funds for defenoing it in the name of another 
resp. thereto, a reheaiing was refused. — P bbtab 
Narain Singh (Maharajah) v. Subhao Koer 
(Maharanee), Ex p. Tridokinath (1878), L. R. 
5 Ind. App. 171, P. C. 

095 . Fraud of applicant’s agent.]-^ 

Resps. to a pending appeal to the Privy Council 
from Bengal arranged with a person in Calcutta, 
who falsely represented himself to be agent for a 
firm of London soli's., that that firm should 
conduct resps.’ case, & supplied him with money 
to remit to the firm for that purpose. The pre- 
tended agent gave no instructions & misappro- 
piiated the money, in consequence of which the 
appeal was heard ex p. The appeal was allowed, & 
on May 23, 1916, an order in Council was made to 
that effect. Resps, in June, 1916, first became 
aware of what had taken place, & in July petitioned 
that the judgment & order in Council should be 
set aside, & the appeal restored. Upon the 
report & advice of the Judicial Committee, an 
order in Council was made in accordance with the 
petition, subject to terms as to costs. — R am 
Nabayan Rinoh V. Adiundra Nath Mukerji, 
[1917] A. 0. 100 ; 86 L. J. P. 0. 144, P. C. 

696. Neglect of appellant to serve all 

respondents.] — M aclbary v. Hill (1868), cited 
38 L. J. P. C. 24, P. C. 

Annotation : — Distd. Ex p. Kisto Nauth Roy (1869), L. R. 

2 P. C, 274. 

697. Judgment formed on documents improperly 
included in record — Objection not taken at hearing.] 

— A petition for a re-heartng of an appeal, on the 
ground that the judgment of the Judici^ Com- 


ronsequeutialuponit. — A bunaohktxam 
V. Arunachkllam (1891), I. L. R. 16 
Mad. 203.-— INP. 

r. Enforcement of — Wtieiher necea- 
aary to make iudgment rule of lower 
covrt .] — It is unoeoess^ to make a 
Judgment of the Privy Council a rule 
of ct below, for the purpose of en- 


forcing it. — ^Macintosh v. Dun (1906' 
6 S. R. N. S. W. 451 ; 23 N. S. W, W. 
162.— AUS. 


s. .] — jud^ent of the 

PriVT OounoU reversing the Judgment 
of the Supreme Ct should be made 
a rule of the Supreme Ot. — Lkwin v. 
Hows (1887), 14 8. O. R. 722.— CAN. 


t. .1 — ^A Judgment of the 

Privy Council should bo entered as a 
Judgment of the Supreme Ct. of N. B. 
in a case appealed from that Ct. — 
Robbbtson V. Faibwbathbr (1906), 
87 N. B. R. 497 ; 2 B. L. R. 134.— 
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mitiee had been formed upon certain documents 
which were improperly included by the clerk of 
the appeals in Lower Canada in the transcript of 
documents, having been excluded fi*om the plea^ngs 
by an act of the ct. below, refused, as it appeared 
that petitioner had not objected to the documents 
forming part of the transcript, & had sought to 
take advantage of such documents as evidence at 
the hearing of the appeal. — Motz v. Moreau 
(1861), 13 Moo. P. O. 0. 376; 8 W. R. 395; 9 
W. R. 421 ; 16 E. R. 142, P. 0. 

698. Death of Judge — Between hearing & 
delivery of Judgment.] — Palkingham v. Victorian 
Railways Comr., [1900] A. O. 462 ; 69 L. J. P. C. 
89 ; 82 L. T. 606, P. 0. 

Annotation : — Mentd. Nailonfid Bank of Aualralaila w. 

Falking'ham, [1902J A. C. 585. 

In admiralty oases.] — See Admiralty, Vol. I., 
p. 237, No. 1636. 

Restoration of appeals — Dismissed for want of 
prosecution.] — See Sub-sect. 7, C., ante. 


Sub-sect. 13. — Costs. 

A, Of Proceedings before Judicial Committee, 

(a) When Costs allowed, 
i. Itight of Successful Party to receive Costs, 

699. Effect of delay — In applying to discharge 
order granting leave to appeal.] — Moiiun Lall 
S ooKUL V, Bebee Doss, No. 410, ante, 

700. In prosecuting appeal.] — Where 

there had been great & unexplained delay, after 
special leave to appeal had been granted, in 
bringing the appeal to a hearing, the Judicial 
Committee, in reversing the decree, refused the 
successful applt. his costs.— l*AlTABIintAMlER V, 
Vencatarow Naicken (1870), 13 Moo. Ind. App. 
660 ; 20 E. R. 660, P. C. 

701. Indian appeal.] — In future, 

successful applts. in Indian appeals will not be 
allowed cost® where there has been great delay in 
prosecuting the appeal & no adequate explanation 
for the delay is given. — Nanda Lal Dhur Biswas, 
ETC. V, Jagat Kishore Acharjya CnOWDUURI 
(1916), 115 L. T. 351 ; 60 Sol. Jo. 638, P. C. 

702. Appellant — General rule.j — Costs were 
awarded to a successful applt. upon appeal & in 
all the proceedings in India from the commence- 
ment of the suit, the costs incurred in India to 
be recovered there. — Bamundoss Mookerjea v, 
Omeisii Chunder Raee (1856), 6 Moo. Ind. App. 
289 ; 19 E. R. 108, P. C. 

703. Discretionary.] — Ord. in 

Council of June 13, 1853, r. 1, allowing applt. 
costs upon a successful appeal, is discretionaiy 
in the ct., & only to be allowed in special circum- 
stances. Upon a reversal, the Ord. in Council 
contained no direction as to costs. Upon petition 
by applt. for a supplemental order allowing costs, 
the Judicial Committee refused to interfere. 

To entitle applt. to costs, application ought to 
be made at the hearing. — Lindo v, Barrett 
(1856), 9 Moo. P. C. C. 466 ; 14 E. R. 371, P. C. 

704. j — C hbyt Ram v, Chowdhreb 

Nowbut Ram, No. 626, ante, 

706. ,] — In reversing the decree of 

the Sudder Ct., the order of that ct. that the costs 
of the application to re-admit the appeal should 
be paid by applts. was confirmed ; but as applts. 
were successful in obtaining a revemal or the 
decree of the ct. below, the costs of the appeal in 
England against such decree were ordered to be 
paid by resps. — ^Anundmoyee Dosses v, Poornoo 
Chunder Roy (1801), 9 Moo. Ind. App. 26 ; 19 
E. R. 651, P. 0. 


706. ,] — Their Lordsliips are of 

opinion that the view taken by the High Ct. is 
erroneous, that their docretjs in the several appeals 
should be discharged, & that those of the District 
Judge should be restored. Applts. will be entitled 
to their costs of these appeals, & in the High Ct. 
(per CuR.). — Jagdeo Narain Singh v, Baldeo 
Singh (1932), L. R. 49 Ind. App. 399, P. O. 

707. Respondent defending judgment.] — 

Appeal by deft, against whom the suit was 
decreed in the ct. of instance, which decree 
was confirmed on appeal by the Sudder Adawlut. 
On appeal to the Privy Council : — Held : pltf. had 
not made out his case below, & the ct. would reverse 
the judgment, but award deft, costs in the first ct. 
only, & not in either of the appellat/e cts., on the 
ground that pltf., as resp., was defending the 
judgment. — ^Madho Row Chinto Punt Golay v, 
Biiookun-Das Boolaki-Dah (1837), 1 Moo. Ind. 
App. 351 ; 18 E. R. 143, P. C. 

708. ,] — On reversal by the Judicial 

Committee of the decree of the liigh ct. such 
costs, as were allowed by the practice of the cts. 
in India to a successful pltf. suing informd pauperis, 
& paid, were ordered to be restored to deft. — 
Rajendro Nath Holdar v, Jo(3ENdro Nath 
Banbiuee (1871), 14 Moo. Ind. App. 67 ; 20 
E. R. 711, P. C. 

709. Result obtainable in lower court.] — 

Wliere the same relief might have been obtained 
on a rt^hearing of the petition in the ct. below, 
the Judicial Committee allowed no costs of the 
appeal before them. — T homi^sgn v, (^artwbioht 
( 1841), 3 Moo. P. C. C. 421 ; 13 E. R. 170, P. C. 

Compare No. 72 1, post, 

710. .] — The Judicial Committee gave 

applt. the costs incuiTed in the cf, below, but not 
of appeal. —Smith v, Dkighton (1852), 8 Moo. 
P. C. C. 179 ; 11 E. R. 69, P. C. 

711. Excessive damages claimed.] — Mu- 

DiiUN Mohun Doss v, Gokul Doss, No. 525, ante, 

712. Attempt by provincial Government 

to upset long-standing settlement.] — Under the 
provisions of the Decennial Settlement of 1789, 
the Bengal Government, in 1790, assessed the 
whole of the Zemindary of Kliuruckpore, including 
certain Ghatwally lands, at a fixed jumma. This 
Settlement was made perpetual in 1796, uridcr 
Ben. Reg. I., of 1793, at the same fixed jumma. 
In 1838, the Government set up a claim to resume, 
for the purpose of revenue assessment, the Ghat- 
wally lands in this Zemindary. Such claim was 
dismissed. In circumstances resp(*cting the en- 
forcement by Government of their claim to 
resume these lands, the Judicial Comimttee, in 
reversing the decree of the Sp(H*ial Commissioiiers, 
decreed all the costs incurred in the pro(?eedings 
in In^a & before .Judicial Committee, to be paid 
by the Bengal Government. — Lelakund Sing 
Bahadook (Raja) v, Bengal Government (1856), 
0 Moo. Ind. App. 101 ; 19 E. R. 38, P. C. 
Annotation : — Mentd. Buinbhoolall Girdburlail v. Surat 

Collector (1859), 8 Moo, Itid. Api». 1. 

713. Costs to be costs in cause.] — 

Pbriilad Sbin (Rajah Sahib) v, Doorgapebsaud 
Tbwarreb, No. 608, ante, 

714 . Miscarriage due to way in 

which issue framed by Judge.] — In a suit brought 
to recover two mouzahs in the possession of defts. 
under a Mocurrery tenure, alleged to have been 
granted by pltf., the deeds creating which ho 
impeached as forgeries, the cts. below, without 
adverting to that allegation, or examining the 
merits of the case, confined tlio issue in the suit 
solely to one of limitation. The Judicial Com- 
mittee: — Held: (1) the finding of lower ct. 
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Sect, S, - Practice and procedure : Sub-scct, 13, A, 
i., it. di; iii., (6), (c) <Sr (d), B,] 

should be reversed, & the suit remanded to the 
ct. below to bo tried on its merits ; (2) as 
the miscarriage of the suit was occasioned by the 
manner in which the issue was framed by the 
judge, the costs of appeal were dii*epted to be 
costs in the cause. — ^Perihad Sein (Kajah Sahib) 

V, Run Rahadoor Singh (1869), 12 Moo. Ind. 
App. 289, 332 ; 20 E. R. 318, 361, P. O. 

715. Case remitted to lower court.] — 

KAU^EPEltSHAD TEWAURBE V, LaLLA BiNDA LaIJ., 

No. 583, ante. I 

710 , Leave to appeal only granted to [ 

decide abstract question of public Interest.] — 
Special leave to appeal granted on the ground, 
that the question raised was one of public interest, 
involving the constitutional rights of a colonial 
legislative assembly. On reversing the order of 
the ct. below no costs were? given, as the appeal 
was only allowed to decide the abstract question. 
Victoria Legislative Assembly Speaker v. 
Gl^ss (1871), L. R. 3 P. C. 560 ; 7 Moo. P. O. C. 
N. S. 449 ; 40 L. J. P. C. 17 ; 24 L. T. 317 ; - 
20 W. K. 42 ; 17 E. It. 170, P. O. 

Delay In prosecuting appeal.]- See Nos. , 

700, 701, ante. I 

717. Time for application for costs.] — 

Lindo V. Barrett, No. 703, ante. | 


the costs of the appeal. — ^A rmstrong v. Huddle- 
ston (1838), 1 Moo. P. C. C. 478 ; 12 E. R. 896, 

P. 0. 


Annotations : — ^Refd. Swlufen v. Swiufen (1859), 1 Sw. & 
Tr. 283. Mentd. Stultz v. Schoofile (1862), 20 L. T. O. S. 


183. 


721 . Modification of Judgment — Account 

ordered.] — A talook consisting of 210 villages, but 
classed under the Decennial settlement, for fiscal 


purposes, as 74 villages, & assessed at 74 separate 
sudder jummas, was sold by public auction by 
the collector, in one lot, for arrears of Government 
revenue, at a sum gi*eatly disproportionate to its 
value. The sale was made by order of the Board 
of Revenue, but it did not appear that the collector 
had informed the Board that the talook consisted 


of 74 villages, or that the Board had authorised 
the sale in one specific lot. The Board subse- 
quently confirmed the sale. The surplus of the 
imrehase-money, after satisfying the Government 
ai*rears, was received & appropriated by the 


Malguzar. 

The cts. in India having proceeded on the 


footing that the purchaser had been repaid, 
during the time he was in passession, by the 
perception of the rentes & profits of the zemindary, 
did not direct the Malguzar to refund the purchase- 


money or call for an account of the mesne profits. 
Such part of the decree of the ct. below was 
reversed, & an account directed to be taken in 


718. Respondent — Appellant indicting witness 
for perjury — Attempting to use conviction on 
hearing of appeal.] —The .Judicial Committee is , 
not bound by the decision of a ct. below upon a 
question of evidence, although it will in general 
follow it. The fact of a witne>s having been ; 
convicted of perjury in his evidence in a cause i 
imder appeal, cannot be used as a ground for ' 
i*eversing the judgment made in it. Costs wei*e | 
given against an unsuccessful applt., for having i 
attempted to make use of a conviction of this 
description. — Caneta v. Lauios (1834), 2 Knapp, 
276; 12 E. R. 485, P. C. 

719. -- “ .] — The Ct. of Sudder Dewanny 

Adawlut having refused to set aside a deed of 
razenamah for compromising an appeal then 
pending from that ct. to the King in (Council, i 
alleged to have been obtained by fraud & duress, I 
on appeal to the Judicial Committee : — Held : \ 
the onus of proving such fraud & duress lay 
upon applt/. ill proceeding upon his petition in the 
ct. below ; &; full opportunity for such proof 

having been afforded him, the judgment of the 
Sudder Ct. would be confirmed, but, under the 
circumstances, without costs. — Motee Lal Opu- 
DHIYA V. Juggurnath Gurg (1836), 1 Moo. Ind. 
App. 1 ; 18 E. R. 1, P. C. 


India of the r(‘nt/S & profits received by the 
purchaser, giving credit for permanent improve- 
ments on the estate, & as the purchaser was not 
responsible for the illegality of the sale, so much 
of the decree of both cts. below, as condemned 
him in costs was reversed, & both parties ordered 
to pay their own costs in the cts. in India & in 
this country. — Mitterjeet Sing (Maha-Rajaii) 
V. JuswuNT Sing (Ranee) (HErus) (1842), 3 
Moo. Ind. App. 42 ; 18 E. R. 414, P. C. 

722. Alteration In rate of interest.] 

— Wht^re, in lieu of interest at 5 per cent, on a 
loan made to a guardian of a minor in a trans- 
action which was set aside, the Privy Council 
made an order for 6 per cent, int erest : — Held : 
this was not such a modification of the decree of 
the ct. below as was sufficient to deprive resp. of 
the costs of appeal.— Lalla Bunseedhur v. 
Koonwur Bindeseree Dutt SiNCJii (1866), 10 
Moo. Ind. App. 454 ; 19 E. R. 1044, P. 0. 
Annotation : — Mentd. Baboo Lekraj Roy v. Baboo Mahtab 

Chiind (1871), 14 Moo. Ind. App. 393. 

Delay in applying to discharge order 

granting leave to appeal.] — See No. 410, ante. 

723. Appeal dismissed for reasons wholly 

different from those of lower court.] — Where an 
appeal was dismissed on wholly different grounds 


720. Circumstances warranting appeal.] — 

A caveat having been entered, & a suit instituted 
in the I'rerogative Ct., to oppose probate of a 
will, on the alleged ground of its having been 
obtained by fraud, & undue influence, when 
testator was not of sufficient testamentary 
capacity, judgment was ^ven in favour of the 
will, & the parties opposmg it were condemned 
in costs. On appeal, to the Judicial Committee : — 
Held : the judgment admitting the probate ought 
to be affirmed, but, as the circumstances of the 
case warranted the caveat & proceedings taken, 
pltfs. below ought not to have been condemned 
in costs, which would be ordered to be paid out 
of the estate, but no order would be made respecting 


I from those which the lower ct. had given for its 
decision, it was dismissed without costs. — ^Fischer 
V. Kamala Naicker (1860), 8 Moo. Ind. App. 
170 ; 2 L. T. 04 ; 8 W. R. 655 ; 19 E. R. 495, 

r. o. 

Annotations : — Mentd. Ram Coomar Coondoo v. Chunder 
Canto Mookerjee (1876), 2 App. Oaa. 186 ; Be CJambriau 
Mining CX>. (1882), 48 L. T. 114 ; Bradlangb v. Newdegato 
(1883), 11 g. B. D. 1 : British Cash & Parcel Conveyors 
V. Lainson Store Service Co., [1908] I K. B. 1006. 

ii. Liability of Successful Party to pay Costs. 

724. Appellant — General rule.] — Although the 
general rule in the Privy Council is not to condemn 
applt. to pay resp.’s costs where the judgment of 
the ct. below is altei'ed on appeal, yet where applt. 


PART X. SECT. 8, SUB-SECT. 18.- 
A. (a) i. 


appeal to 


eavonden 
the Prl’ 


it.] — Hesp. In an 
Ivy CouuoU died In- 


testate oeiore the hearing, &, in 
ignorance of such doatli, the Privy 
Council gave Judgment, & ordered 
app]t«. to pay costa of the appeal. 
Afterwards a suggestion of the death 


was entered in the ct. below : — Held : 
applts. were liable for costs of the 
appeal. — Flood v. Eoan (1899), 20 
K S. W. L. R. 383 ; 16 N. 8. W. W. N. 
64.— AUS. 
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miglii have obtaiiied the alteration in the ct. 
below without appeal, which was made on appeal, 
& the general principle of the judgment was 
affirmed, he was ordered to pay resp.’s cost-s. — 
Bbetbah r. Godfray (1830), I Knapp, 381 ; 12 
E. B. 304, P. 0. 

Annotation : — Mentd. Murtunjoy Chuckerbutty v, Ccickranc 

(1865). 10 Woo. lud. App. 229. 

725 . Relief obtainable in lower court.] — 

Bertram v. Godfiiay, No. 724, ante. 

Compare No. 709, ante, 

726. Amount In issue small — Leave to 

appeal obtained on ground that question was of 
wide general interest.] — Where Ihe amount at 
stake was small, & applt. obtained special leave 
to appeal on the ground that the question was of 
wide general interest, he was ordered, though 
successful in the appeal, to pay the costs of both 
sides.— -F orget v, Ostigny, [18951 A. C. 318; 
04 L. J. P. C. 02 ; 72 L. T. 390 ; 43 W. B. 590 ; 
11 T. L. B. 323 ; 11 B. 474, P. C, 

Jnnot,itio7}it Mentd. C’ravley v. While (1898), 14 T. L. R. 

24 7 ; RiehardH v. Starck, 11911] 1 K. B. 290. 

727. Respondent — Refusal to consent to reason- 
able cpmpromlse.J — Costs given to apjdts. from the 
judgments of a colonial ct. of error, confirming, 
upon a bill of exceptions, the judgments of a ct. 
of common law, on the ground that tlie points of 
law involved in the appeals had i)ieviously been 
deteimined, in two previous appeals against the 
same resps. that (hey, by not consenting to an 
amicable compromise, had put applts. to unneces- 
sary expense.— -N edii AM v, Himphon (1831), 2 
Knapp, 1 ; 12 E. B. 378, P. C. 

iii. Other Cases, 

728. Party appealing ex parte — Liable to pay 
costs if unsuccessful.] — Mussitmauth Anundmoyke 
Chowduoorayan v. Sheer Chunder Boy (1862), 
9 Moo. Ind. App. 287 ; 19 E. B. 750, P. C. 

729. Of respondent lodging case — 

But not appearing on hearing.] — Where a printed 
c^e was lodged on behalf of resps. although they 
did not appear by counsel at the bar on the hearing, 
they would, if successful, be allowed their costs 
down to the lodging of their case, inclusive. — 
O’SiiANASSY V, .loACHiM (187(5), 1 App. Cas, 83; 
45 L, J. P. C. 43 ; 34 L. T. 266 ; 24 W. B. 792, 
P. C. 

Annotaiwns : — Mentd. Tooth v. Power, [1891] A. C. 284 ; 

lie Royal Naval bcliool, Seymour v. Royal Naval School, 

[19101 1 Ch. 800. 

Party appealing in form8 pauperis,] — See Sub- 
sect. 14, post. 

The Crown — Generally.] — See Constitutional 
Law, Vol. XI., p. 631, Nos. 346, 347. 

In prize appeals .] — See 1’rize Law & 

J UR ISmCTION. 

{b) What Costs allowed, 

730. Costs of documents Improperly admitted.] 

‘ — The Privy Council, whilst lamenting the great 
latitude with which documentary evidence was 
received in India : — Held : it would be contrary 
to justice in any particular case to visit upon an 
individual penal consequences by way of costs, 
because (lie administration of justice was not 
more strictly conducted with reference to the 
admission of evidence. — Bunwaree Lal v, JIktna- 


RAiN SiN(i (Maharajah) (1858), 7 Moo. Ind. App. 
148 ; 19 E. B. 265, P. C. 

781. Costs of matters unnecessarily included in 
record.] — Tarakant Bannerjee v. Puddomoney 
Dossee, No. 427, ante, 

732. Appellants with common interest appealing 
separately — One set of costs only allowed.] — 

Mukhun Lai.u (Shah) v, Sree Kishen Singh 
(Baboo), No, 465, ante, 

733. Costs nomine expensarum — Objection to 
competency of appeal taken at hearing — Instead of 
by application to dismiss.] — AMh:ER Ali (Moon- 
SHEE) V , Inderjeet Singh (Maiiaranee), No. 338, 
ante, 

(c) How Costs payable. 

734. Out of sum deposited as security — Appeal 
dismissed for want of prosecution — Balance to be 
returned to appellant.] — On special application, 
permission to appeal was granted in Dec., 1860, 
on the condition that applt. dr^posited with (h<* 
r(»gistrar of the .Judicial Committee of the Privy 
Council the sum of 11300 for costs. The record 
was transmitted from India, & resp. brought in hi.'' 
printed case, but applt., thougli serv(‘d with a 
peremptory notice, did not lodge his case or (akt* 
any other step in (lie matter. In such circum- 
stances, on apjdication by resp, the appeal was 
dismissed, & resp.’s costs were* directed to b(* 
paid out of the sum deposited in tlie council 
office, tlie balance to be I'eturned to applt.- - 
GouR Monek Debia V . Kiiajah Abdool Gunnefj 
(1864), 10 Moo. Ind. App. 50 ; 19 E. K. 891, P» C. 

735. Not where Judgment on only part 

of appeal — Deposit ordered to remain entire to 
answer costs of rest of appeal.] —Boston v, Lb- 
ui VRE, No. CIO, ante. 

736 . Ratable division —Several sets of 

respondents appearing separately.] - - Lyalt* v, 
.Iardine, No. 354, ante. 

When security ordered on application for leave 
to appeal.] — See 379-392, ante, 

(d) Enforcement of Order for Costs. 

737. By action.]- -Hutchinson v. Gil».esi»ie, 
No. 572, ante, 

B. Of Proceedings in lower Courts. 

738. Costs of successful party— Appellant - 
Costs in Orst court allowed but not in local appellate 
court — Respondent defending Judgment.] — Madho 
Bow Chinto Punt Golay v, Bhookun-Has 
Booi.aki-Has, No. 707, ante, 

739 . Costs in lower court allowed.] 

— Smith v, Deighton, No. 710, ante, 

740. Attempt by provincial 

Government to upset long-standing settlement.] — 
Lelanund Sing Bahadoor (Baja) v, Bengal 
Government, No. 712, ante. 

741 ^. To be recovered in 

colony.] — Bamundoss Mookeiwea v, Omklsh 
Chunder Baee, No. 702. ante, 

742. .] — Cheyt Bam r , C^how- 

DHREE Nowbut Kam, No. 625, ante. 

743. .] — Jagueo Narain Singh 

V. Baldeo Singh, No. 706, ante, 

744 . Costs left in discretion of lower 

court.] — Gopkekrist Gosain v. Gunoapersaud 
Gosain, No. 577, ante. 


PART X. SECT. 3, SUB-SECT. 13.— 
A. (b). 

.. ®* Bwfe as to mode of taxation — 
u/ costs alreadv awarded — Inapplicable 
wti^e iudijmeiU entered hejore rule 
rnade,h--Thi} rule that >vhen the oosts 
ixwurred in Canada of an appeal to the 
Privy Council have been awarded, & 
nave not been taxed by the registrar of 


the I’rivy Council, they may be taxed 
by the senior taxing officer, & the 
taxation shall be acoordlng to the 
scale of the Privy Council, is not to be 
construed as applying to a case m 
whioh the judgment entitling a party 
to costa was entered before the rule 
was made. The quantum of costs, 
as well as the right to them, is ascer- 


tained at the time of the judgment, & 
the quantum cannot, without the 
clearest words, be altered by a subse- 
quent change in the tariff, or by the 
creation of a tariff which had no 
existence until after the judgment. — 
Earle v, Burland (1904), 8 O. L. R. 
174 : 24 C, L. T. 356 ; 3 O. W. R. 702. 
—CAN. 
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Courts. 


Sect* 3. — Practice and procedure: Suh-sect, 13, B. 

<£: C. ; sub-sect. 1 4. Pari XI. Sects. 1 2 : 

Suh-sect. 1, A, (rt).l 

746. From interlocutory decree — 

Liable for costs of proceedings under decree before 
decree appealed from.] — McKbllar v. Waliacb, 
No. 383, ante, 

746. Liable for costs in lower court.] 

— ANUNDMOYEE DoSSEE V. POORNOO Ohunder 
Roy, No. 705, ante. 

747. Costs of amending pleadings — 

After new trial ordered — To abide event of new 
trial.] — Williams v. Byrnes, No. 530, ante, 

748. Case remitted to lower court.] 

— Kaleepehshad Tewaiuiee V. Lalla Binda 
l^ij,, No. 583, ante. 

749. Suing in lower court in form& 

pauperis — Allowed such costs as allowed by lower 
courts to successful plaintiff suing in form& 
pauperis.] — Rajendro Nath IIoldar v. Jogendro 
Nath Baneujee, No. 708, ante. 

760. Respondent— Costs in lower court 

not allowed — Judgment affirmed in lower court 
only after additional evidence heard.] — UijtncK 
Sing (Baboo) r. Beny Persad, No. 015, ante. 

761. Ordered out of estate.] — 

Armstrong v. Huddleston, No. 720, ante. 

762. Judgment modified.] — 

MITTER.1EET SiNO (MaHA-R A.IAH ) V. JUSWUNT 
Sing (Ranee) (Heirs), No. 721, ante. 

763. Costs of motion in lower court for new 
trial.] — The Judicial Coinruittce will not interfere 
with the discretion of the judge in the cts. below 
with respect to the costa of & incident to a motion 
for a new trial.— Campbell v. Commercial Bank- 
ing Co. OP Sydney, Commercial Banking Co. op 
Sydney v. Campbet.l (1879), 40 L. T. 137, P. C. 
Annotation -Mentd. National Bank of Australasia v. 

United Hand-iii'Haud & Band of Hope Co. (1879), 4 

App. Cas. 391. 

764. Apportionment — To amount recovered — 
Not to sum claimed.] — Mudhun Mohun Doss v. 
Gokul Doss, No. 525, ante. 

Jurisdiction of Judicial Committee to entertain 
appeals as to costs.] — See Sect. 2, sub-sect. 7, 
ante. 

C. Set-off of Costs. 

See case, infra. 


Sub-sect. 14. — ^Appeals in forma pauperis. 

766. Conditions — Special petition for leave — 
Notwithstanding leave granted by lower court.] — 
Pltf. instituted the suit, m formd pauperis, & by 
the terms of the deed of compromise, defts. under- 
took to pay the costs, upon his entering up the 
razi-nama. Tlie cts. in India sustained the 
compron^e, & decreed pltf. should pay, out of 
the consideration-money to be received by him, 
the costs incurred subsequent to the deeds of 
compromise. The decree was affirmed on appeal. 

Semble : although the cts. in India admit a 


party to appeal to England, in formd pauperis, 
yet applt. ought to make a special application to 
the Queen in Council, for leave to prosecute such 
I appe^, in formd pauperis . — ^Munni Bam Awasty 
I V. Sheo Churn Awasty (1846), 4 Moo. Ind. App. 

, 114; 18 E. R. 043, P. C. 

756, Certificate of counsel.] — ^Before a 

party can be admitted to appeal in formd pauperis 
to the Judicial Committee of the Privy Council, 
from the cts. in Doctors’ Commons, he must have 
a certificate of an advocate of the bar of those 
cts. that he has a just & probable cause of appeal. 
Upon such certificate, & taking the usual oath as 
a pauper, the surrogate may admit an appeal in 
formd pauperis . — Lait v. Bailey (1851), 7 Moo. 
P. 0. C. 436 ; 13 E. R. 948, P. C. 

Annotation : — Refd. Watts v. Beaman (1854), 9 Moo. P. C. C. 

81. 

767. .] — ^Applt. who had not sued as 

a pauper in the ct. below was admitted by the 
Judicial Committee to appeal in formd pauperis, 
upon the usual certificate, without giving security 
for the costs already incurred, & in which she had 
been condemned by the decree of the ct. below. — 
Watts Beaman (1854), 9 Moo. P. C. C. 81 ; 
14 E. R. 228, P. C. 

Annotation .—Reid. Kelly v. Corlott (1860). 14 Moo. P. C. C. 

89. 

758 , .] — ( 1 ) An appeal in formd 

pauperis from the Ct. of Ch. in the Isle of Man 
was admitted without security for costs or pay- 
ment of fees incident to the appeal. 

(2) Before an appeal in formd pauperis can be 
allowed, a ceriittcate of counsel that there are 
good grounds of appeal must be obtained. — 
Kelly v. Corlett (1860), 14 Moo. P. C. C. 89 ; 
16 B. R. 239, P. C. 

769. Time for petition for leave — Effect of 
delay.] — After a delay of eight years from the date 
of the judgments of the ct. below, the Judicial 
Committee refused to grant leave to appeal in 
formd pauperis, no sufficient explanation being 
given to account for petitioner’s laches . — lie 
Harciiet (1857), 10 Moo. P. C. C. 633 ; 14 E. R. 
593, P. C. 

760. Grounds for granting or refusing leave — 
AppeUant not worth £6 besides wearing apparel.] 

— Tliis appeal in forma pauperis was £iffowed, 
applt. by his petition & affidavit aUoging that 
he was not worth £5 besides wearing apparel, etc. 
— ^Bruuard V. Dumaresque (1841), 3 Moo. P. C. C. 
457; 13 E. R. 186, P. C. 

761. S. P. Brouard V. Dumaresq (1848), 6 
Moo. P. C. C. 412 ; 13 E. R. 742, P. C. 

762. S. P. He Lempriere (1858), 11 Moo. P. C. C. 
398 ; 14 E. R. 746, P. C. 

763. Appellant not heard in lower court — 

Leave to appeal refused by lower court.] — Permis- 
sion was given to appeal in forma pauperis in a 
case in which applt. was not heard in the ct. 
below & was refused leave to appeal to Her 
Majesty in Council, the decision being in fact 
ex p . — George v. R. (1866), L. R. 1 P. C, 389 ; 
4 Moo. P. C. C. N. S. 287 ; 10 E. R. 326, P. C. 


PART X. SECT. 3, SUB-SECT. 18.— C. 

b. Costs of appeal to Judicial 
Committee — No righi of set-off — Nor to 
modify direction to pay — Unless appUcor 
tion made before final judatnent.]-^ 
When costs of appeal to the Judicial 
Committee have been awarded by 
that tribunal they are not subject to 
the rules of practice of tho lower ots. ; 
there is no right of set-off, dc no right 
to modify the direction to pay, wmoh 
means forthwith after the amount is 
fixed, onloss by application made to 
the committee before final judgment is 
oompleted. 


[ Pltfs. wore ordered by the Judl- 
olal Committee to pay the costs 
' of defts.* appeal to that tribunal : — 
Held : they wore not entitled to a stay 
of execution for such costs in the High 
Ct., with a view to a set-off of other 
oosts or of damages to bo recovered 
upon a new trial ordered by the Ju Jioial 
Committee. — ^Metallic koofinq Co. 
V. Jose, O. R., [1909] A. 0. 1 : 12 
O. W. R. 670 ; 17 O. L. R. 257.— 
CAN. 

PART X. SECT. 8, SUB-SECT. 14. 

0 . Leave to appeal — Canned be 


granted under Orders in Council,]-— 
The ot. oanuot, under the Orders In 
Council, give leave to appeal in formd 
pauperis. — He Williams, Kr p. Rail- 
ways Comt. (1899), 20 N. S. W. Eq. 
28 ; 16 N. S. W. V^. N. 223.— AUS. 


d. Whether court fees included.] 

— Where leave to appeal in forma 
pauperis has been granted by the 
Privy Council, tho K.ing*8 order will 
be taken to include foes in the Supremo 
Ct. of Canada. — Dominion CAKnuDGE 
Co. V. MoArtbuh (1901), Cam. Prao. 
322.— CAN. 
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704 . Proposed appeal idle Sc frivolous*] — , 

Quinlan v* Quinlan, No. 420, ante. 

765. No provision in colonial code — Case 

0 t to be taken in appeal.] — Where a colonial code 
made no provision for appeals in formd pauperis, 

& it was contended that the case was as regards 
amount, value & nature fit to be taken in appeal, 
special leave was under the circumstances of the 
case granted. — Ponamma v. Arumogan, Ex p. 
PONAMMA, [1002] A. O. 661 ; 71 L. J. P. O. 121, 
P. C. 

766. Court below with power to grant 

leave — No application made to court below.] — ^As 

a general rule leave will not be given to appeal in 
formd pauperis where the ct. below has power to 
grant such leave on the usual conditions, unless in 
the fimt instance an application for leave has been 
made within due time to the ct. from which it is 
proposed to bring the appeal. — Ex p. Walker, 
[1003] A. C. 170 ; sub nom. Walker v. Walker, 
72 L. J. P. C. 36 ; 88 L. T. 133 ; 51 W. R. 068, 
P. C. 

767. No cause of action disclosed in 

grounds of appeal.] — Leave to appeal in formd 
pauperis was refused on the ground that the 
materials supplied on the application for leave to 
appeal were ample & complete, & aliorded no 
ground of action to petitioner, who was pltf. in 
the action. — ^Mitchell v. New Zealand Loan 
Co., Ex p, Mitchelj., [1004] A. 0. 149; 73 
L. J. P. C. 17 ; 89 L. T. 83, P. O. 

768. On what terms leave granted — Security 
for costs- -Whether ordered.] — Watts r. Beaman, 
No. 757, anie. 

709 . .]— Ketxy i;. CouLETT, 

No. 758, anie. 

770. Effect of failure to obey order 

for.] — A petition to continue an appeal in formd 
pauperis, when petitioner had fadled to comply 


with an order to ^ve security for costs in pro- 
ceedings to administer an estate, was rightly 
rejected. — Sabriti Thakuuain v, Savi (1921), 
37 T. L. R. 304, P. C. 

771. Costs — Party appealing in formft pauperis 
successful — Application of House of Lords rule.] — 

The rule in pauper cases prevailing in the House 
of Lords was adopted by the Privy Council, & 
the succassful applt. was awarded such costs of 
the appeal as would be granted by that rule. — 
Wastbneys V. Wasteneys, [1900] A. 0. 446 ; 
69 L. J. P. O. 83, P. O. 

772. Effect of order ^ving leave to 

appeal in formd pauperis.] — Resp. will pay to applt. 
the costs of this appeal, but from the date on wliich 
applt. was permitted to proceed with his appeal 
in formd pauperis his costs will only be allowed 
on that fooling {per Cur.). — Poliard v. Hark agin, 
[1891] A. 0. 450 ; 00 L. J. P. C. 63 ; 65 L. T. 1. 
P. C. 

773 . —Resp. will pay to 

applt. liis costs of this appeal, but from the date 
on which appll. was permitted to ]>roceed with 
his appeal in formd pauperis hi< costs will only 
be allowed on that footing (per (-ur.). — McIjEOD 
V. 8t. Aubyn, [1899] A. C. 519; 68 L. .1. P. O. 
137 ; 81 L. T. 168 ; 48 W. R. 173 ; 15 T. L. R. 
487, P. C. 

Annotation Mentd. Scott r. Scott, [ll)i:n A. 0. 417. 

774. .] — An order of the 

Judicial Cominiltec giving special leave to appeal 
in for nut pauperis takes effect from the date upon 
which it is made, A has no effect upon costs 
incurred before that dat;(^ A successful applt. 
in formd pauperis is conseciuently entitled to 

I recov(‘r the costs of the petition for special leave 
I to appeal upon the oj'dinary scale as between 
I party eSc party.- -L evine r. Serltno, [1914] A. 0 
665 ; 83 L. J. P. V. 295 ; 1 11 L. T. 355, P. C. 


Part XI. — The Supreme Court of Judicature. 


Sect. 1.— CONSTITUTION AND NATURE. 

See Judicature Acts, 1873 (c. 66) to 1902 (c. 31) ; 
Bankruptcy Act, 1883 (c. 52), ss. 3, 93. 

775. Supreme Court — Mere name — No practical 
existence.]— -The Supreme Ct. does not really 
exist, that is, does not practically exist, as it is 
never to sit, & is not intended to sit, but is merely 
a name (per Our.). — Re Supreme Court Solicitor 
(1875), 1 Char. Pr. Cas. 60. 

776. King’s Bench Division — Supersedes ancient 
superior courts of common law.] — The present 
K. B. Div. of the High Ct. stands in the place of 
the three ancient superior cts. of common law, &, 
besides representing the powers & exercising the 
authority of the Cts. of Common Pleas & Exch., 
mherits all the jurisdiction <fc powers of the Ct. of 

B. Prom the most ancient times that ct. 


exercised functions which belonged to no other 
ct. in the Kingdom (Wills, J.). — R. v. Davies, 
[1906] I K. B. 32 ; 75 L. J. K. B. 104 ; 54 W. R. 
J07 ; 50 Sol. Jo. 77 ; avd) nom. R. v. Davies, Exp. 
Hunter, 93 L. T. 772 ; 22 T. L. R. 97, D. C. 


: — ^Refd. Lauth Northern Division Case (lUlC), 6 
103; JK. V. Clarke, Kx p. Crlppeii (1910), 103 
h. T. 636 ; R. V. Dally Medl, Kx p. Farnsworth, [1921] 2 
K. B. 733. 

Jurisdiction ot.]~-See Sect. 2, sub-sect. 2, post. 


I 


Sect. 2.— THE HIGH COURT OF JUSTICE. 

SuB-SKCT. 1 . — Jurisdiction generally. 


A. Original J urisdiction. 
(a) In General. 


111. To enforce statutory rights— Recovery of 
penalty — Unless precluded by express words — Or 
necessary implication.] — Cates v. Knight, No. 
137, anie. 

778 , .]— (Courts of law &; ociuity can only 

enforce the rights of parties under Acts of Par- 
liament by the application of their known rules 
& principles ; if they are inadequate for the 
purpase the legislature alone can supply the 
defect.-— Weale v. West Middlesex Water- 
works Co. (1820), 1 Jac. & W. 358 ; 37 E. R. 412. 


Annotations: — Mentd. Simpson v. Uiiion InBce. 

(1863), I Horn. &M. 018 ; Ellis v. Bedford, I1899J 1 Ch. 494. 

Jurisdiction of cts. of equity generally, see 


Equity. 

779. To set aside award— Error appearing on 
face of award.] — The inherent jurisdiction of the 
High Ct. to set aside an award under the Agri- 
cultural Holdings Act, 1908 (c. 28), on the ground 
of error appearing on the face of it where^ there 
ha.s been no misconduct on the part of the arbitrator 


PART XI. SECT. 1. called the Supreme Council of Judloa- 

__ ture. The divisions ot the Hiirh Ct. 

womc.] — The Supremo are not themselves cts., hut together 

it. 01 Judicature is not properly a ot., constitute the High Ct., which is thus 

« ought more properly to havb been divided for the convenience of trans- 


act ing business; 8c the judges sit as 
judges of the High Ct., & exercise the 
jurisdiction Sc administer the juris- 
diction of the High Ct.— R. v. Bunting 
(1884). 7 O. R. 118.— CAN. 
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Courts. 


Sect. 2. — The High Court oj Justice : Svb-seoi. 1, 

(^) ct ih) L] 

is not taken away by that Act. That juris- 
diction was not excluded by the Arbitration Act, 
1889 (c. 49), A when the jurisdiction under that 
Act witli reference to arbitration proceedings 
under the Agricultural Holdings Act, 1908, was 
transferred to the county ct. by that Act, the 
inherent jurisdiction of the High Ct. in those 
matters wiis neither expressly nor by implication 
transferred to it. — He Jones & Carter’s Arbitra- 
tion, [1922] 2 Cli. 599 ; 91 L. J. Ch. 82-t ; 127 
L. T. 622 ; 38 T. L. K. 779 ; 66 Sol. Jo. 611, 0. A. 

See Arbitration, Vol. IT., pp. .545 et seq. 

To grant injunction.] — Sec Injunction. 

To issue writ of habeas corpus — To any part of 
dominions of Crown.] — See Crown IhiACTicE, 
pp. 249, 250, post. 

{h) Effect of Judicature Acts. 
i. In General. 

780. Administration of law & equity in one 
tribunal — Rules of equity prevail.] — Since the 
passing of 1873 Act the cts. of common law have 
concurrent jurisdiction with the* cts. of equity 
wuth regard to the care & custody of infants, but, 
in the exercise of that jurisdiction, the rules of 
equity aiv to prevail. — He Goi^dsworthy (1876), 
2 Q. B. D. 75 ; 46 L. ,1. Q. B. 187. 

781 . ,] — It, is stated very plainly 

that the main object of 1873 Act was to assimilate 
the transaction of equity business & common law 
business by different cts. of judicature. It has 
boon sometimes inaccurately called “ the fusion 
of law’ A equity ” ; but it was not any fusion, or 
an^^hing of thf' kind ; it was tlu* vesting in one 
tribunal tie* administration of law A equity in 
every cause, action or dispute wliich should come 
be£oi*o tliat tribunal. That was the meaning of 
the Act. Then, as to that very small number of 
cases in wliich there is an actual conflict, it was 
decided t hat , in all cases where the rules of equity 
A law’ W’ore in conflict, the rides of equity should 
prevail. That was to be the mode of administering 
the combined jurisdiction, A tliat was the meaning 
of the Act. To carry that out, the Legislature 
did not create a new juidsdiction, but simply trans- 
ferred the old jurisdictions of the cts. of law A 
equit y t o the new tribunal, A then gave directions 
to the new tribunal as to the mode in which it 
should administer the combined jurisdictions 
(Jessel, M.B.). — Salt v. Cooper (1880), 16 Ch. D. 
544; 50 L. ,1. Ch. 529; affd. on other grounds 
(1880), 16 Ch. 1). 556, C. A. 

Aiinotaiiona : — ^Mentd. Legffott r. Western (1884), 12 Q. B. 13. 

287 ; Walinsloy v. Mundy, Ex p. Goodenough (1884), 

50 L. T. 317 ; Re Whiteley, Whiteley v. Leewoyd (1887), 

56 L. T. 846 ; Broreton v. Edwards (1888), 21 Q. B. D. 

226 ; Wills v. Luff (1888), 38 Ch. D. 197 ; Holmes t?. 

MiUaere, [1893] 1 Q. B. 551 ; Harris v. Beauchamp, [1894] 

1 Q. B. 801 ; Ponnamma v. Arumogam, [1905] A. C. 

383 ; Re Hearn, De Bertodano v. Hearn (1913), 108 L. T. 

452. 

782. .] — The ct. is now not a ct. of 

law or a ct. of equity ; it is a ct. of complete juris- 
diction, A if there were a variance between what<, 
before 1873 Act, a ct. of law A a ct. of equity 
would have done, the rule of the ct. of equity must 
now prevail (Lord Cairns). — ^Pugh v. Heath 
( 1882), 7 App. Cas. 235 ; 51 L. J. Q. B. 367 ; 46 
L. T. 321 ; SO W. R. 553, H. L. 

Annotations : — Mentd. Harlock v. Aslihcrry (1882), 19 Ch. I). 


639 ; Wood v. Wheator (1882), 22 Ch. D. 281 ; Fowke v 
Brayoott (1886), 29 Ch. D. 996 ; Badeley t>. Consolidated 
Bank (1886), 34 Ch. D. 636 ; Re Lake’s Trusts (1890), 63 
L. T. 416 ; Re Owen, [1894] 3 Ch. 220 ; Huntington v. 
I. R. Comrs.. [1896] 1 Q. B. 422 : Thornton v. Ffa^oe, 
[1897] 2 Q. B. 143 ; London A Midland Bank v. Mitchell, 
[1899] 2 Ch. 161 ; United Realization Co. v. I. R. Comrs., 


1 ?. Hoper, [1908] 2 Ch. 10 ; Turner v. Walsh, [1909] 2 
K. B. 484 ; Williams v. Thomas (1909), 100 L. T. 630. 

783. .] — The effect of 1875 Act, Ord. 55, 

was to repeal the previous statutes as to costs, 
with the exception of such of the provisions of 
County Cts. Act, 1867 (c. lf2), as were expressly 
preserved by 1873 Act, s. 67. 

The manifest object of the Act was to assimilate 
the practice of law A equity, A to make one rule 
for all divs. of the one ct. (Lord Coleridge, C.J.). 
— ^Parsons v. Tinling (1877), 2 C. P. D. 119 ; 46 
L. J. Q. B. 230 ; 35 L. T. 851 ; 41 J. P. 311 ; 25 
W. B. 255. 

Annotations: — Mentd. Green v. Wright (1877), 2 P. D. 

354 ; Devonshire v. Hematite Steel Co. (1877), 36 L, T. 

355 ; Bowey v. Bell, Brooks v. Israel, North v. Bilton, 
Siddons V. Lawrence (1878), 4 Q. B. 1). 95 ; Garnett v. 
Bradley (1878), 3 App. Cas. 944 ; Myers e. Defries (1880), 
iU L. J. Q. B. 266 ; Clark v. Wallond (1883), 62 L. J. Q. B. 
321 ; Re Wood’s Estate, Ex p. Her Majesty’s Works & 
Buildings Comrs. (1886), 31 Ch. D. 607. 


j 784 . .] — (1) Limitation Act, 1623 (c. 16), 

I is, so far as the action for slander is concerned, 
I repealed by the effect of Ord. 55 made under the 
I authority of 1875 Act. 

I Pltf. in an action for slander obt^airied a verdict, 

‘ but recovered only one fartliing damages, A the 
> judge declined to make any order or grant any 
I certifleate, A the master taxed the costs for pltf. 

in the ordinary way : — Held : the master was 
I right as the costs in such circumstances follow the 
1 event. 


I (2) Any Act which gives the judges power to 
exercise their judicial discretion in every case as 
I to costs, of necessity repealed previous Acts, which 
directed costs to follow certain rules, A gave the 
judges no discretion whatever in the mat lei* 
(Lord Blackburn). 

(3) Tlie pui^pose of 1873 Act was to establish 
I one great tribunal, witli consistent A homogeneous 
I action in all its parts. A, as far as possible, an 
assimilation of practice A procedure (Lord 
O’IIagan).— Garnett v. Bradley (1878), 3 App. 
Cas. 944 ; 48 L. J. Q. B. 186 ; 39 L. T. 261 ; 43 
J. P. 20 ; 26 W. B. 698, H. L. 

I Annotations : — As to (1) Befd. Bowey v. Boll, Brool^^ v. 
Israel, North v. Bilton, 8iddoDH v. Lawrence (1878), 4 
Q. B. D. 95 ; King v. Hawkswortli (1879), 48 L. J. Q. B. 
484 ; Marsden v L. & Y. Ry. (1880), 42 L. T. 630 ; Gold- 
hill V. Clarke (1892), 68 L. T. 414 As to (2) Consd. 

I Rockett, V. Clippingdalc [1891] 2 Q. B. 293. Re!d. Ex p. 

Mercers’ Co. (1879), 10 Ch. I). 481 ; Myers v. Defries 
I (1880), 5 Ex. D. 180 ; The Dragoman (1895), 11 T. L. R, 

I 428 ; ileld, Hewitt v. Joseph, [1918] A. C. 717. Oenerally^ 

, Mentd. Clarke v Roche (1877), 36 L T. 727 ; James v. 

' Monmouth Corpn. (1878), 42 J. P. 535 ; The Ganges 

(1880), 5 P. D. 247 ; Tenant v. Kills (1880), 6 Q. B. D. 
46 ; Barton v. Titmarsh (1880), 49 L. J. Q. B. 573 ; Bellas 
V. Neptune Marine Insce. (1880), 28 W. R. 405 ; Rc Morris, 
Ex p. Streeter (1881), 19 Ch. D. 216 ; Turner v. Brldgctt 
, (1882). 51 L. J. Q. B. 377 ; Bradlaugh v. Clarke (1883), 8 

^p Cas. 354 ; Re Knight’s Will (1884), 26 Ch. D. 82 ; 
Hwker v. Wood (1885). 64 L. J. Q. B. 419 ; SnoUlng v. 
Pullmg(1885), 62L.T.335 ; Parnell i;. Mort, Liddell (1885), 
33 W. R 481 ; Re Mill’s Estate, Ex p. Works & Public 
Buildings Comrs. (1886), 34 Ch. I). 24 ; Stokes v. Stokes 
I (1887), 19 Q. B. D. 419 ; Re Williams, Jones v. Williams 
(1887). 36 Ch. D. 573 ; Re Jones (1889), 59 L. J. Ch. 167 ; 
I Re Fisher (1894), 63 L. J. Ch. 236; R. v. London JJ., 
[1895] 1 Q. B. 616 ; Sion CkiUege v. London Corpn., [1900] 
, 2 Q B. 581 ; R. v Speyer, [1916] 2 K. B. 858 ; Banbury 

I V. BauK of Montreal, (1918] A. C. 626. 


PART XL SECT. 2, SUB-SECT. 1.— 
A. (b) i. 

780 i. Administration of law dt equity 
in one trihunalr^Rulea of eq^tUy wevail.\ 
— In an action in the K. B. Div. tlie 


presiding judge has, under .Jud. Act, 
1909, B. 18, all the power Sc may 
<‘xercise all the Jurisdiction & apply all 
the procedure of the Cb* Div. necessary 
to afford every kind of Suitable relief 
claimed or appearing Inoldeiitolly in ' 


the course of the proceeding, but if a 
deft, raises an equitable defenoe he is 
bound by the equitable principles 
applicable to the oiieumstanoes of the 
ease tn their entirety. — D uffy v. 
Duffy (1916). 43 N. B. R. 665.— CAN. 
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786. .1 — F0WT4ER V, Barstow (1881), 20 

Ch. D. 240 ; 61 L. J. Oh. 103 ; 46 L. T. 003 ; 30 
W. B. 112, 0. A. 

Jniwtaiions : — ^Mentd. Thomas v. Hamilton (1886), 17 
Q. B. D, 692 ; Dickson v. Law & Davidson, 11 8951 2 Ch. 62. 

786. Avoidance ol multiplicity of proceed- 

ings.] — The fundamental idea of the framers of 
those statutes is to be found in 1873 Act, s. 24 (7), 
winch enacts that the High Ot. of Justice & the 
Ot. of Appeal shall grant ail such remedies as any 
of the pt^ies may appear to bo entitled to in 
respect of any legal or equitable claim ; so that, 
so far as possible, all matters so in controversy 
between the parties respectively may be com- 
pletely & finally determined, & all multiplicity of 
leg^ proceedings concerning any such matters 
avoided (Brett, M.R.). — ^McGowan v. Middleton 
(1883), 11 Q. B. D. 404 ; 62 L. J. Q. B. 366 ; 31 
W. B. 836, C. A. 

Annotaiions : — ^Mentd. Re Brown, Ward v, Morse (1883), 52 
L. J. Ch. 624 ; Caroliv. Hirst (1883), 48 L. T. 759 ; Fraser 
V, Cooper, Hall (1883), 31 W. R, 714 ; Sykes r. Sacerdoti 
(1885), 53 L. T. 160 ; Lewin v. Trimming: (1888), 21 
Q. B. D. 230 ; Ainon v. Bobbott (1889), 22 Q. B. D. 643 ; 
Delobbel Flipo v. Varty (1893), 62 L. J. Q. B. 398 ; Alcoy 
& Gaiidia Ky. & Harbour Co. v. GreenhlU, Oreenhlll v. 
Alcoy, etc. Co., Trubtees, ICxors. & Secm-ltlos Insoe. Corpn. 
r. Alcoy, etc. Co. (1895), 73 L. T. 452 : Kent County Council 
Folkcbtouc Corpn. (1905), 74 L. J. K. B. 352. 

787. .] — I am of opinion that 1873 

Aci, s. 24, & the different sub-sects, thereto, were 
enacted for the purpose of enabling the High Ct. 
of Justice to give all the remedies or relief claimed 
in any action wliich, before the passing of the Act, 
could have been given by a ct. of law, 4fe by a ct. 
of equity coming to the assistance of a ct. of law 
Cave, J.). — Leqgott v. Western (1884), 12 
Q. B. 1).287; 63 L. J. Q. B. 316 ; 32 W. R. 400. 
Annofoiioiis : — Mentd. Rf Sodgrwick, Ex p. McMurdo (1888), 

00 L. T. 9 ; Kolclimann v. Mourice, [1903] 1 K. H. 634 ; 
ilomick V. Robin«, [19171 1 Ch. 142. 

788. .]— This sect. [1873 Act, 

s. 25 (0)] relates to procedure only. It is designed 
to avoid the necessity of going first to a ct. of 
equity, & then to a ct. of law (Cozens-Hardy, 
L../.). — Toluukst V. Associated Portland Ce- 
ment Manufacturers (1900), Ltd., Associated 
PoirrLAND Cement Manufacturers (1900) T.ia’D. 

Toijiurst, [19021 2 K. B. 600 ; 71 L. .1. K. B. 
949; 87 L. T. 465; 51 W. R. 81 ; affd. [1903] 
A. C. 414, H. L. 

Auiiofatiom : — Reid. Fitzi*oy v. Cave (1905), 03 L. T. 499. 
Mentd. Dawson v. Great Northern & City Ry., [1905] 

1 K. B. 260 : Kemp v. Baerselinan, [1906] 2 KB. 604 ; 
Hubbard v. Weldon (1909), 25 T. L. R. 356 ; Bennett v. 
White, [1910] 2 K. B. 643 ; Cooper v. Mioklofleld Coal & 
Lime Co. (1912), 107 L. T. 457 ; Fratelli Sorrentlno v 
Buerger. [1915] 1 K. B. 307 ; County Hotel & Wine Co. 
V. L. & N. W. Ry., [1918] 2 K. B. 251 ; Whitel^ r. Hilt, 
11918] 2 K. B. 808 ; Ellis v. Torrington, [1920] IK. B. 399. 

789. ,] — 1873 Act provided for the 

amalgamation of the then existing superior cts. 
of law & equity, with a view to the administration 
in the new ct. of one system of law in place of the 
two systems previously known as law h equity, & 
the general scope of the Act was to enable a suitor 
to obtain by one proceeding in one ct. the same 
ultimate r^ult as he would previously have 
obtained, either by having selected the right ct., 
Rs to which there frequently was a difficulty, or 
after having been to two cts. in succession, which 
in some cases he had to do under the old system. 
1873 Act, s. 26, provided what was to be the rule 
in future in cases where previously the two systems 


differed (Channell, J.). — Torkington p. Magee, 
[1902 J 2 K. B. 427 ; 71 L. .7. K. B. 712 ; 87 L. T. 
304 ; 18 T. L. K. 703 ; affd, [1903] 1 K. B. 044, 

O. A. 

Annotations : — ^Mentd. Tolhurbl v. Associated Portland 
Cement Manufacturers (1900), Associated I’ortland Couiont 
Manufacturers (1900) v. Tolhurst, [1902] 2 K. B. 660 ; 
Olegg V, Bromley, [1912] 3 K. B. 474 ; County Hotel & 
Wine Co. v. L. & N. W. Ry., 11918] 2 K. B. 251 : Rc 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38 ; Ellis u. 
Torrington, [1920] 1 K. B. 399. 

790. Confers no new Jurisdiction.] — A sliip 
sailing under a foreign flag, & belonging to a 
foreign co. established abroad, came into collision 
with, & did damage to, an English slup on Ihe 
high seas. The owners of the English ship a])plie<i 
for leave to issue a wiit of summons, of which 
notice should be givi^n out of the jurisdiction, 
claiming compensation for the damage, against 
the foreign co. : — Held : leave would be refusecl. 

In this case the ct. would, under the old law, 
have possessed no jurisdiction in personam over 
the owners of the res unless they could have been 
served with a citation within tlie territorial juris- 
diction. I do not tlunk that the I^egislature, in 
enacting Ord. 11, r. 1, in 1875 Act, Sched. I., con- 
templated any alteration of the law in cases 
similar to the present &, in the circumstances, I 
am not satisfied that 1 can grant the leave asked 
for (Sir Robert Piiillimore).— 7?c Smith (1870), 
1 P. D. 300 ; 35 L. T. 380 ; 21 W. R. 903 ; 3 
Asp. M. L. G. 259 ; 2 Char. Pr. (^as. 224 ; sub nom. 
lie The City of Mecc a, lie Smith, 45 L. .7. P. 92. 
Anmdatiom : — Consd. The Vivar (1876). 2 P. D. 29. Reid. 
The Duo D’Aumalo (1902), 87 L. T. 674. 


791 .] — LLaruip V , Franconia (Owners), 

No. 37, ante. 

792. .] — I tliink that the t>rue eonstTUction 

of Jud. A(‘ts is tliat they confer no new rights ; 
they only confirm the rigiits which previously 
were to be found existing in tlu» cts. (iitiier of law 
or of equity ; if they di(i more, th(3y would alter 
the rights of parties, whereas in truth th(»y only 
change the procedure (Bhktt', L.J.). 

The provisions of 1873 Act, s. 24 (4), (7) 
enable the Cts. of Common T^aw to deal with 


equitable rights & to give relief upon equitable 
grounds, but they do not conf(M* new rights ; (lie 
different divisions of the High (/t. may dispose 
of matters within the jurisdiction of the Ch. & 
the Common Law Cts., but they cannot proceed 
upon novel principles ((Jotton, L..I.). — ^Britain 
Rossitbb (1879), 11 Q. B. D. 123 ; 48 L. J. Q. B. 
302 ; 40 L. T. 240 ; 43 J. P. 332 ; 27 VV. K. 482, 
C. A. 


Annotations : — Reid. British South Africa Co. v. Coiripanhia 
de Mogambique, 1 1893] A. C. 602 ; Richardson r. MetliJey 
School Board, [1893] 3 Ch. 510. Mentd. Maddieou v. 
Alderpon (1883), 8 App. Cas. 467 ; Re Whitehead, Ex p. 
Whitehead (1885), 1 4 Q. B. I). 419; McManus v. C’ooke 
(1887), 35 Ch. D. 681 ; Re Roberts, Evans v. Thomas 
(1887), 57 L. T. 79 ; Isaacs v. Evans (1899), 10 T. L. R. 
113 ; Dollar v. Parklngton (1901), 84 L. T. 470 ; Smith 
17 . Gold Coast Sc Ashanti Explorers, [1903] 1 K. B. 285 ; 
Turner 17. Melladew (1903), 19 T. L. R. 273 ; Flliott v. 
Roberts (1912), 107 L. T. 18; Morris v. Baron, [1918] 
A. C. 1 ; Caynie i\ Allan, Jones (1919), 35 T. L. li. 453, 


793, Deals with procedure only.] — A ct. 

combining law & equity undiq* 1873 Act is 
authorised to adopt the procedure of a ct. of 
equity, & a ct. of equity is compelled to avail 
itself of the powei*s given to it as a ct. of law 
(Lord Hathermy). 

The 1873 Act abolished all the old forms of 


786 i. Avoidance of multiplicity 

I y^'ocecdififira.] — The general scope of 
Jud. Act requires that matters in con- 
troverav between the parties may be 
& finally dotorminea, & 
multiplicity of legal proceedings con- 
cerning such matters avoided ; so that, 


whenever a subject of controversy 
arises In an action, the ct. should, if 
possible, determine it so as to pre- 
vent further Sc usele8.s litigation.^ 
McDouoall V, Hall (1886), 13 O. R. 
166.— CAN. 


790 i. Confers no new jurisdiction ,] — 
Foxwkll 17. Kennedy (1911), 24 

O. L. R. 189 ; 18 O. W. R. 782 ; 2 
O. W. N. 821.— CAN. 

790 ii. .]— Mitchell 17. Cameron 

(1883), 8 S. 0. R. 126.— CAN. 
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(6) t., a, cfe tii., B. (a).] 

action ; it abolished all the old t-echnical forms of 
procedure, & established a new procedure for the 
enforcement indisciiminat-cly of both legal & 
equitable lights, which is independent of all the 
old rules of law on that subject (Lord Penzance). 

The Jud. Acts only enable the ct. to administer 
the equities already existing without the delay & 
expense formerly required (IjORD Blackbxjiin ). — 
Kendaij. V. Hamilton (1879), 4 App. Oas. 604; 
48 L. J. Q. B. 705 ; 41 L. T. 418 ; 28 W. R. 97, H. L. 
Jnnotationh : — Consd Leduc v. Ward (1886), 54 L. T. 214 ; 
l>illey v. Uobiuson (1887), 20 Q. B. D. 156: Norbury 
Naizio V. Griffiths, [1918] 2 K. B. 369. Reid. British 
South Africa Oo. v, Companhia de Mocambiqiio, [1893] 
A. C. 602 ; Wilson v. Baloarres Brook S.S. Co., [1893] 
] Q. B. 422 ; Rodriquez v. Speyer, [1919] A. O. 59. Menid. 
Re MoRac, Forster v. Davis, Norden v. McRae (1883), 
25 Ch. D. 16; Re Davison, Fx p. Chandler (1884), 13 
Q. B D. 50; Re Hodgson, Beckett v. Ramsdale (1885), 
31 Ch D. 177 ; Munster v. Cox (1885), 10 App. Cas. 680 ; 
Badeley v. C:k)nsolidati‘d Bank (1886), 34 Ch. D. 536 ; 
Caxnbeiort v. Chapman (1887), 19 Q. B. D. 229 ; Odell t>. 
Cormaok (1887), 19 0. B. D. 223 : Beck v. Pierce (1889), 
23 Q. B. D. 316; Blyth v, Fla^ate, Morgan v. Blyth, 
Smith V, Blyth, [1891] 1 Ch. 337 ; Hammond v. Schofield, 
[1891] 1 Q. B. 453 ; Honre v. Niblett. [1891] 1 Q. B. 781 ; 
Westmorland Green & Blue Slate Co. v. Feilden, [1891] 
3 Ch. 15 ; Re Crook, Kr p. Collins (1891), 66 L. T. 29 ; 
RcOutram, Kxp. Ashworth & Outrain (1893), 63 L. J.Q. B. 
308 ; Wcall v. James (1893), 68 L. T. 515 ; Re Errington, 
Fx p. Mason, [1894J 1 Q. B. 11 ; Wlgram t*. Cox, Buckley, 
[1894] 1 Q. B. 792 ; Robinson e. GelscI (1894), 64 L. J. Q. B. 
52 ; Hall v, Sim (1894), 10 T. L. II. 463 ; Wegg Pros«or v. 
Evans. [1895] 1 Q. B. 108 ; McLeod v. Power, [1898] 2 
Ch. 295 ; Re Ritson, Ritson v. Riteon (1898), 67 L. J. Ch. 
365 ; Ecel. Comrs. v. Pinney, [1899] 2 Ch. 729 : McChcane 
V. Gyles (No. 2), [1902] 1 Ch. 911 ; Morel v. Westmorland 
(1902), 87 L. T. 035 ; Codling v. Mowlom, [1914] 2 K. B. 
61 ; Isaacs o. Salbstein, [1916] 2 K. B. 139; Goldrci, 
Foucard v, Sinclair & Russian Chamber of Commerce in 
London, [191S] 1 E. B. 180 ; Moore v. Flanagan, [1920] 
1 K. B. 919 ; Parr v. Snell (1922), 91 L. J. K. B. 865. 

794 , .] — Semble : (Brett, L.J.) 1873 

Act has dealt only with procedure, & not with 
jurisdiction at all, ic if no ct. had power to issue an 
injunction before that Act, the High Ct. has no 
such power now. — North IjONDon Ry, Co. v. 
Great Noutheun Ry. Co. (1883), 11 Q. B. D. 
30 ; 52 L. J. Q. B. 380 ; 48 L. T. 695 ; 31 W. R. 
490, C. A. 

Annotations Consd. London & Blackwall Ry. v. (^ross 
(1886), 31 Ch. D. 334 ; Farrar v. Cooper (1890), 44 Ch. D. 
323 ; Wood v. LlUioa (1892), 61 L J. Ch. 168 ; Richardson 
V. Mothloy School Board, 1 1893] 3 Ch. 510 ; Kitts v. Moore, 
[1895] 1 Q. B. 253 ; Den of Alrlio S.S. Co. v. Mitsui & 
British Oil & Cake Mills (1912), 106 L. T. 451. Apld. 
Morgan v. Hart, [1914] 2 K. B. 183. Held. Hayward v. 
East liOndon Waterworks Co. (1884), 28 Ch. D, 138 ; 
Companhia de Moeambique v, Brltl'ih South Africa Co., 
Do Sousa V. British South Africa Co., [1892] 2 Q. B. 358 ; 
Holines v. Millage, [1893] 1 Q. B. 551 ; Dovonport Corpn. 
V. Tozer, [1902] 2 Ch. 182 ; A.-G. v, Ashbome Recreation 
Ground Co.. [1903] 1 Ch. 101. Mentd. Hanly & Usher v, 
MalJet (1886), 3 T. L. R, 71 ; Birmingham & District 
Land Co. v. L. & N. W. Ry. (1887), 36 Ch. D. 660 ; Young, 
V. Thomas (1892), 40 W. R. 468. 

795 , ,] — Jud. Acts & Rules did not 

alter rights but dealt with procedure (Lord 
Esher, M.R.). — SwiNDEiJii v. Bulkeley (1886), 
18 Q. B. D. 250 ; 56 L. J. Q. B. 613 ; 35 W- R. 
189 ; 3 T. L. R. 183, C. A. 

796, .] — Tolhurst v. Associated 

Portland Cement Manufacturers (1900), Ltd., 
Associated Portland Cement Manufacturers 
(1900), Ltd. v. Tolhurst, No. 788, ante. 

797 , ,] — The sect. [1873 Act, s. 25 (8)] 

does not give to the cts. either of law or equity 
any wider jurisdiction than existed before, but 
enables such orders as could be made before to be 
made in any proceedings, without commencing 
special proceedings in the of Cliancery such as 
were necessary before the Act (Buckley, L.J.). — 
Morgan v. Hart, [1914] 2 K. B. 183 ; 83 L. J. K. B. 
782 ; no L. T. 611 ; 30 T. L. R. 286, C. A. 
Annotation : — Mentd. Re A Company, [1915] 1 Ch. 520. 


798. Trespass to land in foreign country.]— 

The grounds upon which the cts. have hitherto 
refused to exercise jurisdiction in actions of tres- 
pass to lands situate abroad were substantial & 
not technical, & the rules of procedure under the 
Jud. Acts have not conferred a jurisdiction which 
did not exist before (Lord Herschell, 0.). — 
British South Africa Co. v . (vOmpanhia de 
Movambique, [1893] A. C. 602 ; 63 L. J. Q. B. 70 ; 
69 L. T. 604 ; 10 T. L. R. 7 ; 37 Sol. Jo. 756 ; 6 
R. 1, H. L. ; revsq. S. C, sub nom. Companhia de 
Mozambique v . British South Africa Co., De 
Sousa v . British South Africa Co„ [1892] 
2 Q. B. 358, 0. A. 

Annotatimis Refd. Block Point Syndicate v. EaMtom Con- 
ceeslonB (1898), 79 L. T. 6.'>8 ; Duder v. Amsterdamsch 
Trustees Kantoor, [1902] 2 Ch. 132 ; Umaranty Trust Co. 
of New York v. Haiinoy, [1916] 2 K. B. 636. Mentd. 
Adam v. British & Fcireign S.S. Co., [1808] 2 Q. B. 430 ; 
The Due D’Aumale (1902), 87 L. T. 674 ; Roymont v. 
Rayment & Stuart, Chapman & Bulet, [1910] 1 F. 271. 

See, further. Conflict of Laws, Vol. XI., 
p. 346, Nos. 332-334. 

799. Appointment of receiver.] — 1873 Act, 

s. 25 (8), has not given to the ct. power to appoint 
a receiver in a case in which the Ct. of Ch. formerly 
was unable to do so. 

Very soon after the passing of the Jud. Acts it 
was settled in Salt v. Cooper, No. 781, ante, that, 
as all branches of the ct. had jurisdiction, it was 
not necessary to commence a separate proceeding, 
bui/ the equitable remcjdy could be given in the 
action in which the judgment had been recovered ; 
but that case affords no warrant for saying that 
the equitable jurisdiction now possessed by all 
branches of the High Ct. & exercisable in the action, 
dilTered from or exceeded the old equitable juris- 
diction. Some laxit>y, however, appears to have 
prevailed, & reccivci*ship orders would seem to 
have been made on the ground of greater con- 
venience, & in many cases ex p. only (qjer Cub.). — 
Harris v . Beauchamp Brothers, [1894] 1 Q. B. 
801 ; 63 L. J. Q. B. 480 ; 70 L. T. 636 ; 42 W. R. 
451 ; 9 R. 653, C. A. 

Annotations : — Consd. Thompson r. Gill, [1903] 1 K. B. 
760 ; Morgan v. Hart, [1914] 2 K. B. 183. Reid Tyrrell v. 
I’aintou, 11895] 1 Q. B. 202 ; Ideal Bedding Co. v. liollaiid, 
[1907] 2 Ch. 157. Mentd. (’adogan v. Lyric Theatre, 
[1894] 3 Cli. 338 ; He Reauchanip, Kx p. Beauchamp 
(1894), 10 T. L. R. 682 ; Dean v. Brown, [1909] 2 K. B. 
573. 

On Probate Court.] — See Nos. 805 , 806, 

post, 

In admiralty matters.] — See No. 808, 

post, & generally, Admirai.ty, Vol. 1., pp. 195, 
207, 213, Nos. 1102, 1279, 1286, 1287, 1292, 1359 
et seq. 

Application & effect of Acts In particular in- 
stances.] — See No. 1122 & Sect. 4, post; particular 
Titles passim. 

ii. On Divisions of High Court. 

800. Chancery Division — Special statutory Juris- 
diction of Chancery Court — ^Extended prior to 1873 to 
Admiralty Court.] — Where jurisdiction was given, 
in respect of a particular kind of proceeding, by 
an Act passed before the passing of Jud. Acts, to 
the Ct. of Ch. alone, but, by a later Act, still before 
the passing of Jud. Acts, the jurisdiction was 
extended to the Ct. of Admlty., the Ch. I)iv. now 
has jurisdiction under Jud. Acts . — Re The British 
Ship Santon (1878), 26 W. R. 810. 

801. Common law Jurisdiction as to 

garnishee proceedings — Under Common Law Pro- 
cedure Acts.] — Jud. Acts & Rules give the Ch. 
Div. the jurisdiction formerly vested in the common 
law cts. only, under the garnishee clauses of 
C, L. P. Acts . — Re Cowans’ Estate, Rapieb v, 



Pabt XI. — ^The Sxjpkbme Court of Judicature, 


176 


Wright (1880), 14 Oh. D. 638 ; 49 K J. Ch. 402 ; 
42 li. T. 866 ; 28 W. R. 827. 

innotaiiona : — Mentd. Be Slade, Slade v, Huline (1881), 30 
W. H. 28 ; Webb v, Stenton (1883), 11 Q. B. D. 618. 


302, Jurisdiction of Master of Rolls — Sc of 

Judges of courts at Westminster.] — Be Myer’s 
Patent, [1882 J W. N. 63. 

.] — See, also, No. 809, post 

Jurisdiction to grant injunction — Restrain- 
ing proceedings to assess compensation.] — Bee 

CoMPUiiSOBY Purchase of Land & Compensa- 
tion, Vol. XI., p. 187, No. 672. 

803. King’s Bench Division — Jurisdiction of 
courts of Oyer & Terminer Sc Gaol Delivery.] — 

Next it was objected that the record should have 
been brought into this ct. by certiorari. Sc that in 
this case no writ of certiorari had issued. The fact 
is so, but the objection is groundless. Before 
1873 Act as the Ots. of Oyer Sc Terminer Sc Gaol 
Delivery were not parts of the Ct. of Q. B., it was 
necessary that the Ct. of Q. B. should issue its 
writ to bring before it a record not of its own, but 
of another ct. But by 1873 Act, s. 10, the Cts. of 
Oyer & Terminer Sc Gaol Delivery are now made 
pai*t of Ihe High Ct., Sc their jurisdiction is vested 
in it (Lord Couertdoe, C..T.). — R. v. Dudtjuy Sc 
Stephens (1884), 14 Q. B. D. 273 ; 64 T^. .T. M. C. 
32 ; 52 L. T. 107 ; 49 J. P. 69 ; 33 W. R. 847 ; 
1 T. L. R. 118 ; 16 Cox, C. C. 624 , 0. C. R. 
Jnmiiaiions : — Expld. 11. v. Brooko (1891), 59 J. P. 6. Mentd. 
11. V. Stoventon Parish (1885), 1 T. L. R. 395 ; R. v. 
Staines L. B. (1888), 4 T. L. R. 3C4 ; R. v. Jameson 
(1890), 60 J. P. 677 ; Allen u. Flood, [1898] A. C. 1. 


804. Probate, Divorce Sc Admiralty Division- 
General rule.] — In a suit for nullity of marriage', 
the ct. has power to give leave to administer 
interrogatories between the parties to the suit, 
for suits of that kind were formerly within the 
jurisdiction of the Ecclesiastical Cts., which had 
power to allow interrogatories to be administered 
between the parties. Sc now aU the jurisdiction of the 
Ecclesiastical Cts, as to suits for nullity of marriage, 
including maf.ters of practice Sc procedure, is 
vested in the Probate, Divorce Sc Admlty. Div. 
Further, even if the power to allow interrogatories 
to be administered between the parties does not 
otherwise exist;, it is conferred upon the Probate, 
Divorce, Sc Admlty. Div. by 1873 Act, for at the 
time of passing that statute the superior cts. of 
common law Sc the Ct. of Ch. had power to allow 
interrogatories to be administered between the 
parties to a suit ; & by s. 10, all the jurisdiction 
of those cts., including the ministerial powers Sc 
authorities incident thereto, is transferred to & 
vested in the lligh Ct. of Justice, Sc by s. 23 the 
jurisdiction transferred to the High Ct. may, so 
far as regards procedure & practice, be exercised 
in the same manner, as it might have been exercised 
by any of the cts. whose jurisdiction has been trans- 
ferred. — Harvey v. Lovekin (1884), 10 P. D. 122 ; 
64 L. J. P. 1 ; 33 W. R. 188; 1 T. L. R. 136, O. A. 
Annotationa : — Consd. Redtern v. Rodfem, [1891] P. 139. 

Mentd. Martin v. Treacher (1886), 55 L. J. Q. B. 200. 

805. Probate proceedings — Non-conten- 

tious matters.] — Jud. Acts have not extended the 
jurisdiction of the Ct. of Probate in non-contentious 
matters . — In the Goods of Tomlinson (1881), 6 
P. D. 200; 60 L. J. P. 74; 40 L. T. 484 ; 46 
J. P. 73 ; 30 W. R. 61. 

Annotaiifms : — Mentd. In the Goods of Hombncklo (1890), 

15 P. D. 149 ; O’ Orady v. Wihnot, [1916] 2 A, C. 231. 


806. .] — The Probate Div. has juris- 

diction under 1884 Act, s. 14, in the event of any 
person neglecting or refusing to obey its order to 
execute a deed, to direct its execution by any other 
person whom it may nominate for the ^jurposcs — 
HowARfH V. Howarth (1886), 11 P. D. 05 ; 55 
L. J. P. 49 ; 55 L. T. 303 ; 34 W. R. 633 ; 2 T. L. R. 
705, C. A. 

Annotation : — Mentd. Re F.vans, Evans v. Norton, [1893] 

1 Ch. 252. 

807. Divorce Sc matrimonial causes — 

Power to allow interrogatories.] — Haij-vey v. Love- 
kin, No. 804, ante. 

808. Admiralty proceedings.] — Jud. Acts 

have made no change in the admlty. jurisdiction 
of the High Ct. in England. — ^Bow, McLachlan 
& Co. r. 8iiiP Oamosun, [1909] A. C. 597 ; 79 
L. .T. P. C. 17 ; 101 L. T. 167 ; 25 T. L. R. 833, P. C. 

.] — See, further, ADMHiALTY, Vol. I.. 

pp. 195, 207, 213, Nos. 1102, 1279, 1286, 1287, 
1292, 1359 et seq. 

.] — noR;, Administration of Justice 

Act, 1920 (c. 81), s. 5. 

Exercise of equitable jurisdiction by all divisions 
of High Court generally.] — See Equity. 

iii. On Power to rehear or review^ 

809. General rule.] — The power formerly 
possessed by the Master of the Rolls Sc the Vice- 
Chancellors to rehear Sc review their own decisions 
Sc the decisions of their predecessors, within certain 
Umits of time, was an appellate Sc not an original 
jurisdiction, being exercised by them as deputies 
of the Lord Chancellor in equity ; Sc, under 1873 
Act, only the original juiisdiction of the Ct. of 
Ch. was transferred to the High Ct. , all its appellate 
jurisdiction being transferred to the Ct. of Appeal. 
—Be St. Nazairb Co. (1879), 12 Ch. D. 88 ; 41 
L. T. 110 ; 27 W. R. 854, C. A. 

Annotations : — Consd. Re Hulfcld & Watts, Ex p. Brown 
(1888), 20 Q. B. D. 093. Apld. Re Crown Bank (1890), 
44 Ch. D. 634. Reid, ymith v. Smith (1882), 7 P. D. 84 ; 
Re Swlro, Mellor v, Swiro (1885), 30 Ch. D. 239 ; R. v. 
Stonor, Brompton County Court Judge & Reeves (1888), 
57 L J. Q. B. 610 ; Preston Banking Co. v. Allsup, [1805] 
1 Ch. 141 ; Bright v. Sellar, [1904] 1 K. B. 6 ; Re Gist, 
[1904] 1 Ch. 398 ; L. O. C. v. Dundos, [1904] P. 1 ; Cloutte 
V. Storey, [1911] 1 Ch. 18 ; Hession v. Jones, [1914] 2 
K. B. 421. 

See, further. Practice Sc Procedure. 

810. Judgment of Court of Appeal.] — Falckb 
V. Scottish Imperial Insurance Co., No. 901, 
post. 

Suit for dissolution of marriage.] — See Husband 
Sc Wipe. 

Order made in bankruptcy.] — See Bankruptcy 
Sc Insolvency, Vol. IV., pp. 537-639. 

B. In relation to Inferior Courts. 

{a) Control over. 

811. General rule.] — The jurisdiction of the 
Ct. of K. B. extends over all inferior jurisdictions. — 
Penson V. Cartwright (1611), Cro. Jac. 346 ; 79 
E. R. 295. 

812. .] — The Ct. of K. B. has jurisdiction 

over all other cts. as well in cases of misfeasance 
as of nonfeasance. — Anon. (1658), 2 Sid. 114 ; 82 
E. R. 1286. 

813. .] — The Ct. of K. B. is the governor 

Sc director of all inferior cts. —Nicholson v. Shir- 
man (1661), 1 Sid. 45 ; 82 E. R. 960. 


PART XL SECT. 2, SUB-SECT. 1.— 
A. (b) ii. 

8031. King* s Bench Division — Juris- 
wetum of Courts of Oyer dt Terminer dt 
Gaol Delivery. \ -Since Jud. Act, Ct«. of 
Oyer & Terminer & Gaol Delivery are no 
longer Inferior or separate ots., but ots. 


of equal & co-ordinate jurisdiction, & 
are part of the High Ct. of Justice along 
with Common Pleas A; other Superior 
Cts.— K. V. O’Rourkb (1882), 32 C. P. 
388.— CAN. 


805 1. Prohade Divorce <S? Admiralty 
Division — Probate proceedings. ] — J ud. 


Act, 1897 ( 0 . 51), 8. 38. which gives the 
High Ct. of Justice power to try the 
validity of wills, whether probate has 
boon granted or not, has not been 
repealed by .Tud. Act, 1914 (o. 56), hut 
by fl. 12 of that Act is continued in 
effect. — OiPFiN V. SiMONTON (1920), 47 
O. L. R. 49.— CAN. 
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Courts. 


Sect, 2. — The High Court of Justice : Sub-seci. 1 , B. 
{a) & (b); suh-secis, 2, 3 4, B, & C.; 

suh-^sect. 5.] 

814. .] — This cl. [of K, B.] holds jurisdic- 

tion over all inferior cts. (Lord Denman, O.J.). — 
R. V, Sheffield By. Co (1839), 11 Ad. & El. 
194 ; 1 Ry. Can. Cas. 537 ; 3 Per. & Dav. Ill ; 
9 L. J. Q. B. 13 ; 113 E, R. 388 ; sub nom. Ex p. 
LeGH V, SHEFFfELD & MANCHESTER Ry. Co., 
4 Jur. 268. 

815. Court of King’s Bench — Power to mitigate 
fine.] — 3'his Ci. [of K. B.] will not mitigate a tine 
imposed by an inferior ct., the record whereof is 
removed here by certiorari, 

I am not satisfied we have any authority to 
mitigate a fine ; but tliere is another forum,* the 
C^t. of Exch., before which matters of this kind 
come (Lord Kenyon, (\J.). — R. v, Loveden 
(1800), 8 Term Rep. 015 ; 101 E. R. 1577. 

By prohibition.] — See Crown Practice, pp. 372 
ef seq , post. 

By certiorari.] — See Crown Practice, pp. 398 
ei srq,, post. 

By mandamus.] — See Crown Practice, pp. 276 
ef seq., post. 

(b) Appeals from. 

Sec .lud. Act, 1873 (c. 60), s. 45. 

816. To King’s Bench — General rule.] — (1) An 
appeal from any inferior ct. of record of civil 
jurisdiction, when there is no statut(‘ regulating 
the appeal, can now be brought to the K. B. Div. 
under R.R.C., Ord. 59, rr. 10-17. 

(2) An appeal lies to tb(‘ High Ct. from a decision 
of the Borough Ct. of Kecoj‘d at Preston.- -D Ar- 
row a, Shctttleworth, [1902] 1 K. B. 721 ; 71 
L. J. K. B. 460 ; 86 L. T. 524 ; 66 ,1. P. 516 ; 50 
W. R. 668 ; 18 T. L. R. 410. 

AniU}fatums : — Aa to (1) Befd. Wcsl v. Bristol Tram. & Car- 
riage (^o. (1908), 72 ,1 P. 145 & 72 J. P. Jour. 159 ; K r. 
Wiltbhire JJ., Kxp, Jav (1912), 10 L. G. H. 353. 

Error apparent on face of proceedings.] 

— See Nos. 925, 926, post, 

Appeal from court baron.] — See (^opyiiolds, 

Vol. XIII., p. 32, No. 302. 

Appeals from quarter sessions — By case 

stated.] — See Magistrates. 

Appeals from county courts.] — See County 

(.'ourts, Vol. XIII., pp. 533, 531. 

- Appeals from proceedings relating to election 
petitions.] — See Elections. 

Appeals from chambers.] — See IhfACTirE 

& Procedure. 

Appeals from reference to master.]— aS'cc 

Arbiti?ation, Vol. II., pp. 633, 634, Nos. 2606, 
2612. 

Taxation of master — Under Lands Clauses 

Consolidation Act, 1846 (c. 18).] — Sec Com- 
pulsory Purchase of Land & Compensation. 
Vol. XI., p. 211, No. 958. 

Under Midwives Act, 1902 (c. 17), s. 4.]— 

See Medicine & Pharmacy. 

817. To Court of Chancery — Matters of equity 
from City of London Small Debts Court.] — City of 
Tiondon Small Debts Ct. is not a county ct. within 
(/Oimty Courts Act, 1865 (c. 99), &, therefore, 
although by that Act the same jurisdiction in 
equity is conferred on that ct. as is thereby con- 
ferred on coimty cts., no appeal lies, under s. 18 
of the Act, in matters of equity from such ct. to 
the Ct. of Oh. — Harper v. Pole (1867), L. R. 3 Eq. 
762 ; 36 L. J. Oh. 876 ; 16 L. T. 60 ; 31 J. P. 328 ; 
16 W. R. 602. 

Annotatione: — ^Apld. . Gardiner v, Oaobar Co. (1867), 36 
L. J. Ch. 432. Befd. The Ganares (1880), 43 L. T. 12. 

818. .] — Under County Courts Act, 

1865, no appeal lies from a decision in equity of 


j the judge of the City of liondon Small Debts Ct. — 
Gardiner v, Cachar Co., Ltd. (1867), 36 L. J. Ch. 
j 432. 

' To Court of Admiralty.]— Admiralty, Vol. I., 

'To Probate, Divorce & Admiralty Division- 
Under Summary Jurisdiction (Married Women) Act, 
1895 (c. 89), s. 11.] — See Husband & Wife. 

To Court of Appeal.] — See Sect, 3, sub-sect. 2, 
B. (a), iv., post. 

Procedure in relation to appeals.] — See No. 1122, 
post, &, generally, I’ractice & Procedure. 

Appeals In form& pauperis — Generally,] — See 

Practice & Procedure. 

From county court.] — See County Courts, 

Vol. XIIL, p. 533, No. 847. 

To Court of Appeal.] — See Sect . 3, sub-sect . 

2, A. (6), post. 


Sub-sect. 2. — Jurisdiction of King’s Bench 
Division. 

See .Tud. Act, 1873 (c. 66), s. 34. 

Territorial jurisdiction.] — See PaH IV., Sect. 3, 
sub-sect. 1, C., ante. 

Over inferior courts.]— iSVr=' Sect. 2, sub-sect. 1, 

B., aiJe. 

Effect of Judicature Act, 1873 (c. 66).] — See 

No. 803, a)ite, 

819. — .J R. r. Davies, No. 776, ante. 

In criminal causes.] — See Criminal Law & 
Procedure. 

• To grant bail to person impeached by House of 
Commons.] — See Parliament. 

To enforce compromise of divorce suit — By 
making agreement order of court.] — See IIttsband 
& Wife ; Practice k> Prcx'edhre. 

Appellate Jurisdiction.] — See Nos. 81 1-81 1, 

ante. 


Sub-sect. 3. — Jurisdi(;tion of Chancery 

1 )IV1810N. 

See Jud. Act, 1873 (c. 66), s. 34 (l)-(3). 

Equitable jurisdiction generally .] — See Kc^uity. 

820. Action In another division — Right to 
restrain — Power to enforce undertaking that judg- 
ment so obtained shall be dealt with as Chancery 
Division shall direct.] — The Ch. Div. cannot as a 
rule restrain an action in another division, but it 
may enforc(‘ an undertaking by a pltf. in the 
Ch. Div. that the judgment obtained shall be dealt 
with as the C^h. Div. shall direct. — Fletcher v. 
Wood (1876), 2 Char. Pr. Cas. 65. 

821. Right to enforce compromise of.] — 

S. commenced an action in t he Common Pleas Div. 
against D., to recover a commission claimed foi* 
services in obtaining payment of a sum from a 
foreign govt. This sum was being administered 
in the Ch. Div., & S. commenced an action in that 
division to establish a lien on D.’s interest, & to 
prevent the fund from being paid away. In this 
action an order was made for a sum of £5,000 to be 
set apaurt in the joint names of the solrs. of pltf. 

deft, to answer pltf.’s claim, & all further pro- 
ceedings were stayed until after the trial of the 
action in the Common Pleas Div., & general 
liberty to apply was given. Shortly after this the 
solrs. of pltf. & deft., by the authority of their 
clients, came to a definite arrangement by letter 
as to the amount of pltf.’s claim. Pltf. then 
applied for directions that this amoimt might be 
paid to him out of the fund set apart : — Held : 
.he ct. had authority to make an order enforcing 
the compromise of the action in the Common Fleas 
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Div. — S cully v, Dundonald (Lord) (1878), 8 
Ch. D. 668 ; 39 L. T. 116 ; 27 W. K. 249, O. A. 
Annotations : — ^Refd. Gilbert v. Endoan (1878), i) Ch. D. 
269 ; Graves v. Graves (1893), 69 L. T. 420. 


822. To issue writ of prohibition — To Court of 
Chancery of Lancaster.] — The M. K. declined to 
direct a writ of prohibition to issue to the Ct. of 
Ch. of the County Palatine of Lancaster, in respect 
of an order for taxation, beinj? of opinion that the 
Tiroper course was to appeal to the Appellate Ct. 
constituted by Ct. of Ch. of Lancaster Act, 1854 
(c. 82). — Ex p. Williams (1865), .34 Bcav. 370 ; .55 
E. TC 677. 

823. To set aside will — On ground of fraud — 
Probate granted.] — Testator made a will giving all 
Ills property to his wife, & appointing her sole 
extnx. She proved the will. The heir-at-law & 
sole next of kin filed a bill to have her declared a 
trustee of the proi)ei*ty for liim, on the ground that 
she had fraudulently concealed from testator the 
fact that she was not his lawful wife, as she had a 
former husband living : — Held : the Ct. of Ch. had 
no jurisdiction to entertain the cas(% wliicti was 
within the exclusive jurisdiction of the Ct. of 
Probate. — Meluish v. Milton (1876), 3 Ch. 1). 27 ; 
15 L J. Ch. 836 ; 35 L. T. 82 ; 24 W. R. 892, C. A. 

See, ficrther, Executors & Administrators. 

824. To revoke probate of will.] — Senible : a ct. 
of the Ch. Div. has no jurisdiction to revoke the 
probale of a will. — Priestman v, Thoimas (1884), 
9 P. D. 210 ; 53 L. J. P. 109 ; 51 L. T. 843 ; 32 
W. li. 842, C. A. 

AnnotatUms : — Refd. Colo v. Langford, [18981 2 Q. B. 36; 

Wyatt 0 . Palmer (1899), 80 L. T. (i39 ; Birch v. Birch, 

[1902] 1*. 62. Mentd. Poulton v. Adjustable (Jover & 

Boiler Block Co., [1908] 2 Ch. 430. 


Of Judge in chambers.] — See Sub-sect. 5, post 
b25. As to officers of coiurt — Dispute as to con- 
duct of — Rights of other courts.] — Where the order 
of the Ct. of (yh., or the title of its officci*s, is dis- 
jmted, the Ct. of Ch. alone has jurisdiction, & is 
bound to enforce its order to the exclusion of any 
other ct., but where any irregularity is committed 
by an oflicer in executing the orders of the ct., 
although the ct. in such case has exclusive juris- 
diction to punish or protect the officers, yet it may 
exercise its discretion in leaving the complaint i 
the redress to the examination of other cts. — 
Aston v. Heron (1834), 2 My. &: K. 390 ; 3 
h. J. Ch. 194 ; 39 E. R. 993, L. O. 

Annotations : — Refd. Re Martin, Ex p. Turner (1844), 3 
L. T. O. S. 127 ; Walker v. Micklethwait (1860), 1 Drew. 
& Hm, 49 ; Re Maidhtone Palace of Varieties, Blair v. 
Maidstone Palace of VarieticH, [1909] 2 Ch. 283. Hentd. 
Morisoni;. Morlsoii (1846), 16 li. J. Ch. 4.39. 

826. .] — The cl . will not allow 

its receiver appointed in an action to be made the 
subject of an action in another ct. with regard to 
his conduct as receiver, & has jurisdiction to issue 
an injunction restraining anyone from commencing 
any such action. — Re Maidstone Palace of 
Varieties, J/id., Blair v. Maidstone Palace op 
Varieties, 1/vd., [1909] 2 Ch. 283 ; 78 L. J. Ch. 
739 ; 101 L. T. 458 ; 16 Mans. 260. 

To restrain by injunction.] — See Injunction, 

To issue writ of habeas corpus.] — See Crown 
Practice, p. 249, Nos. 476, 666, post 

Appellate Jurisdiction.] — See No. 817, ante. 

Effect of Judicature Act, 1873 (c. 66).j — See 
Nos. 800-802, 823, ante. 


Sub-sect. 4.— .Jurisdiction op Probate, 
Divorce and Admiralty Division. 

A, Probate Proceedings, 

See Jud. Act, 1873 (c. 06), s, 34. 

827. General rule— Under Court of Probate 

J. — VOL. XVI. 


Act, 1857 (c. 77), s. 26.] — The Ct, of Probate has 
under the above sect, the like powers, jurisdiction 
& authority for enforcing its orders, decrees A 
judgments as are by law vested in the Ct. of Ch., 
but the limit of this authority must be found in 
the powei*8 exercised by the Ct. of Ch. prior to the 
passing of Judgments Act, 1838 (c. 110). The 
Ct. of Probate does not x>ossesH the additional 
powers & authority indirectly conferred upon 
cts. of equity for the enforcing of their orders by 
that statute. — Crispin v. Cumano (1869), L. ll. 
1 P. & D. 022 ; 38 L, J. P. & M. 28 ; 20 L. T. 150 ; 
17 W. R. 635. 

Annotations : — Consd. Clarke r. Claiko (1873), L. 11. ;» 
P. & D. 67. Refd. Re Slade, Slade Uulnio (188J), 18 
Ch. D. 653 ; Craig v, Craig, [18961 P. 171. 

See, further. Executors & Administrators. 

828. Effect of Judicature Acts — In non- 
contentious matters.] — In the Goods of Tomlinson, 
No. 805, ante, 

B. Divorce and Matrimonial Causes, 

See, generally. Husband & Wife. 

Effect of Judicature Act, 1873 (c. 66) .J — Sec 

No. 804, ante, 

C. Admiralty Proceedings, 

See, generally. Admiralty, Vol. 1., pp. 112-158. 
Effect of Judicature Acts.] — See No. 808, ante. 


Sub-sect. 5. — Jurisdiction op Single Judge. 

829. General rule.] — (1) An action of covenant 
on a mtgo. is witliin Mortgage^ Act, 1733 (c. 20), 
A under that Act a judge at cliambers has power 
to make an order for the dedivoring up of the deed. 

(2) Where an act, in general t(‘rms, A without 
any special Jimtation, either express or to be 
inferred from its terms, gives any power to one 
of the superior cts., that powcT may be exercised 
by a judge at chambers as the delegate of the ct. 
— Smbeton V, Collier (1847), 1 Exch. 457 ; 
17 L. J. Ex. 57 ; 154 E. R. 194. 

Annotations :— As to (J) Refd. Clarko v. East India Co. 

(1848), 2 Saund. A C. 319 ; Sinitb v. Boll (18:>1), 17 

L. T. O. S. 96. As to (2) Refd. Rc Davitlson, Ex p. David- 
son, [18991 2 Q. B. 103; Cope v. Beiuictt, [191 1 J 2 Ch. 

488. Otncrally, Mentd. Suttoi) v, Hawlmgs (1819), 3 

Exch. 407. 

830. .] — (1 ) Deft, having paid money into 

ct. in the action, pltf.’s solr. declined to proceed 
with the action, except on terms to wJiich pltf. 
would not assent. Thereupon pltf. retained 
fresh solrs. A obtained an order for a change of 
solrs. After the order was mode the iate solr. 
obtained a judge’s order at cliambei-s charging 
the money in ct. with liis costs in the action ; — 
Held : when an action is pending a judge at 
chambers has jurisdiction to make such an order. 

(2) By the operation of Jud. Act, 1873 (c. 66), 
s. 39, a judge at cliaiubers has th(* jurisdiction of 
the High Ct. generally A I'epi'esonts all the cts., 
A is, therefore, a judge before whom the suit is 
depending (Grove, J.). 

The judge at chambers has power to act for 
I the ct. generally, unless there are any words to 
I deprive him of it, A here iliere is nothing to oust 
I his jui'isdiction. The practice is to make these 
I orders at chambers, A I have made a great many 
at chambers, but the question of jurisdiction was 
never raised be£oi*e me. The latest rules on the 
subject, R. B. C., Apr., 1880, also recognise the 
jurisdiction by the words of Form H. 27, “ Charging 
order, solr.’s costs, judge in chambers,” A then 
follows a form of charging order in favour of the 

N 



178 


COUBTS. 


Sect, 2» — The High Court of Justice: Sub-sect, 6.] 

solr. for his costs (Lindlby, J.). — Clover v. 
Aoams (1881), 6 Q. B. D. 622, D. C. 

AnnotoHona : — As to (2) Refd. lie Thomap, [1893] 1 Q. B. 

670. Generally, Mentd. Kc Wadsworth, Rhodep r. Sugdon 

(1885), 29 Ch. D. 517 ; Block r. Lovcrlng (1886), 35 

W. It. 232. 

831 , Meaning of chambers. — (1) 

R. S. C., Orel. 1, r. 2, which preserves the pro- 
cedure & practice under Inteipleader Acts in 
actions in the High Ct., does not contradict Jud. 
Act, 1873 (c. 06), s. 49, which enacts that no 
order of a judge of llie lligli Ct. as to costs only, 
shall be subject to appeal without leave of such 
judge, & such enactment applies to a judge’s 
order in interi)leader as well as in other proceed- 
ings. 

(2) A judge at Westminster, sitting not in open 
ct. but as a judge at chambei*s, has jurisdiction to 
hear a summons referred to him by the judge at 
chambers. 

I am of opinion that tliis appeal must be dis- 
missed. 1 will deal first with the point as to 
whether Hawkins, J. [the judge who sat at West- 
minster! had jurisdiction to make the order. I 
think it must be taken that when he made the 
order he was acting as a judge sitting, not in ct., 
but to detomine a summons which had been 
taken out befon^ a judge at chambers. A judge 
bitting in chambers does not mean that he is 
bitting in any particular room, but that he is not 
sitting in open ct. In t Ids case the bummons 
fii*st came before C^ave, J. at chambei-s, &> he 
desired that it should be heard before Hawkins, J. 
It is admitted that if he had said Hawkins, J. wdll 
be at chambeis to-morrow, & I adjourn the 
summons imtil then for him to hear it, he could 
have done so. What he did, I think, was practi- 
cally the same thing. He sent the summons to 
be heard by Hawkins, J., who heard it, sitting, 
not in op<*n ct. but as a judge at chambers. It 
seems to me, therefore, that he had jurisdiction 
to make the order (Brett, L.J.). — Habtmont v, 
FosTiai (1881), 8 Q. B. D. 82 ; 61 L. J. Q. B. 12 ; 
45 L. T. 429 ; 30 W. R. 129, C. A, 

Annotation As to (1) Refd. Field t>. lilviiigton (1889), 

5 T. L. H. 612. 

Meaning of “ court or Judge.^’] — See 

Nos. 841, 860, 856, 868, post. 

8S2, .] — When the rules [of the 

Supreme Ct.J say “ the ct. or a judge,” it is under- 
stood that ” the ct.” means a judge or judges in 
open ct., & ” a judge ” means a judge sitting in 

chambers (Kay, L.J.). — Jie B , [1892] 1 Ch. 

459 ; 66 1j, T. 38; 40 W. R. 369; submom. Re 
Bathe, OIL. J. Ch, 446, C. A. 


833. Meaning of court.”] — Application 

to set aside the findings of a referee appointed under 
Jud. Act, 1873 (c. 66), s. 57, Sn to try the issues of 


fact in an action & report to the judge making the 
order of reference, must bo made to a Div. Ot. & 


not to the judge, as such findings are, by s. 68, 
equivalent to the verdict of a jury & can only be 
set aside by the ct.— Cooke v. Newcastle & 
Gateshead Water Co. (1882), 10 Q. B. D. 332 ; 


62 L. J. Q. B. 337. 


834. .] — The word ” ct.” includes the 

judges thereof, that is to say, the judges of the ot. 
represent the ct. (Brett, M.R.). — Hallow v. 
Garrold (1884), 14 Q. B. H. 643 ; 54 L. J. Q. B. 
76 ; 52 L. T. 240 ; 1 T. L. H. 114, C. A. 


Annotations Mentd. lie Suffield Sc Watts, Ex p. Brown 
(1888), 20 Q, B. D. 693 ; Cole e. Eley (No. 1) (1894), 38 
Jo. 533 ; The Paris, [1896] P. 77 ; Watts v. Het% 
(1899), 44 SoL Jo. 184 ; Re Deakln, Ex p, DanieU, ildOO} 
2 Q. B. 489 ; The Marie Garte (No. 2), [1920] P. 460. 


886. Meaning of ” Judge .'*] Held : 

“ judge ” in Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), 8. 1 (1), (6) meant a judge sitting 
alone & did not include a Div. Ct. — ^Rup (T. A.) & 
Co. V. Pauwels, 11919] 1 K. B. 660 ; 88 L. J. K. B. 
674 ; 121 L. T. 30 ; 83 J. P. 150 ; 36 T. L. R. 322 ; 
63 Sol. Jo. 372, C. A. 

836. .] — An under-sheriff, before whom 

damages are assessed in an action brought in the 
High Ot. under a judgment signed in default of 
pleading, has no power to certify for costs on the 
High Ct. scale under County Cts. Act, 1888 (c. 43), 
s. 116, such power being now, under that sect., 
exercisable oi5y by the High Ct., or a judge of 
the High Ct.-Cox v. Hill (1892), 67 L. T. 26 ; 
36 Sol. Jo. 446, H. C. 

Annotation : — ^Refd. Haycocks v, MulhoUond, [1904] 1 K. B. 

146. 

837. .] — In the second place, I do not 

think that the master has power to extend the 
twenty-one days allowed for obtaining judgment 
under" R. S. C., Ord. 14, with High Ct. costs. 
I’he statutory power under County C^s. Act, 
1888 (c. 43), s. 116, is given only to a judge (Phhxi- 
MOKK, J.). — Haycocks, T/td. v. Muijiolland 
[1904] 1 K. B. 145 ; 73 L. J. K. B. 125 ; 90 L. T. 
88 ; C2 W. R. 400, D. C. 

838. .] — (1) Pltf., having obtained judg- 
ment, was by an order made at chambers appointed 
receiver of the rents of some houses belonging to 
deft. ; the order was made without prejudice to 
prior incumbrances. G. having applied to dis- 
charge the order appointing the I'eceiver on the 
ground that he was a second mtgee. under a deed 
executed by defiu before the judgment in the 
action, the Q. B. Div. referred the question as to 
the v(di(iity of G.’s mtge. to a master, who after 
hearing evidence reported that the mtge. was a 
sham & had been executed in order to defeat 
deft.’s creditors. The Q. B. Div. declined to 
review the evidence upon which the master had 
acted, accepted his report as conclusive, & refused 
G.’s application : — Held : inasmuch as the receiver 
was appointed under an equitable jurisdiction now 
vested in the Q. B. Div., the evidence before the 
master might have been reviewed ; & the Ct. of 
Appeal being of opinion on the evidence that the 
mfge. had been executed in good faith, discharged 
the order made at chambei’s, whereby pltf. was 
appointed receiver. 

(2) The present case must be decided by the 
practice introduced by Jud. Acts. The order 
appointing a receiver was made, because those 
statutes have invested a judge sitting at chambers 
with an equitable juiisdiction. In the Ot. of Ch. 
a summons to vary or discharge that order would 
have gone before the same judge, unless he was 
dead or had resigned his office. But in the 
Q. B. Div. the judge sitting at chambers for the 
time being represents the ct. ; & the judge at 
chambers may be different, yet the tribimal & 
the jurisdiction are the same. The practice in 
the Q. B. &; the Ch. Divs. cannot be in all respects 
identical ; & it was perfectly right that the judge 
at chambers, acting as deputy for the judge who 
was sitting at chambers when the order appointing 
the i*eceiver was made, should refer the summons 
to vary or discharge that order to the Div. Ct. 
The ct. was the same as that in which the or<ier 
of appointment had been made (Brett, M.R.). — 
Walmsley V. Mundy (1884), 13 Q. B. D. 807 ; 
63 L. J. Q. B. 304 ; 60 L. T. 317 ; 32 W. R. 
602, 0. A. 

Annotation: — Generally, Mentd. Chance & Hunt t?. G. W. Ry., 

16 Ry Btaflordshire Ry. (1914), 
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880* To order delivery up ol mortgage.] — 

Smeeton V. CoxxiEiB, No. 829, ante, 

844). To eanoel solicitor's articles.] — An infant, 
a ward of ct., had, with the approbation of the 
ct., been articled to a solr., to whom a premium 
of £315 had been ordered to be paid. Subse- 
quently, in consequence of differences between 
ihe solr. Sc his articled clerk, who desired to 
change his profession & applied to the ct. to have 
the articles cancelled, an order was made by the 
judge in chambers for their cancellation, & that 
£100, part of the i}remium, should be repaid ; — 
Held: (1) the judge in chambers had no juris- 
diction, in the absence of evidence of the mis- 
conduct of the solr., to order such repayment : 
(2) it was very requisite that the jurisdiction 
exercised by the judges of the Ot. of Ch. in chambers 
should be confined within its proper bounds, Sc 
the grounds on which it was exercised should bo 
stated Sc recorded, where an adverse order had 
been made. — Graven v, Stubbins (1804), 34 
I.. .1. Ch. 126 ; 11 L. T. 402 ; 10 Jur. N. S. 1189 ; 
13 W. R. 208, L. 0. 

AniwtaiUm : — GeneraUu, Mentd. WlxluLCup r. Hughes (1871), 
J.. 11. 6. C. P. 78. 

841. To make order as to costs — Of trial 
previously held before him.] — A jury returned a 
verdict for a small amount beyond a sum paid 
into ct. ; no application as to costs was made at 
the trial, but some time afi>ei*wards the judge who 
trif'd the action, sitting at chambers, made an 
order depriving pltf. of costs from the time of 
the payment into ct. : — Held : the judge ha»d no 
jurisdiction to make the order, either as the 
judge who tried the action, because no application 
had been made at the trial as required by R. H. C., 
Ord. 55, Sc R. S. C., Ord. 67, r. 6, did not apply 
to the case ; or as the judge at chambers, because 
Ord. 55, expressly confined the power to the ct., 
Sl Jud. Act, 1873 (c. 66), s. 39, did not apply, as 
no such power existed before the Act. 

“A ct. or a judge means the ct. sitting in 
banc or a judge at chambers representing the ct. 
in banc. It has never been held that such a 
phrase comprised a judge, who was neither the 
com*t nor acting at chambers, merely because he 
was the judge at the trial. Tt was further argued 
that Jud. Act, 1873, s. 39, applied; but that 
sect, docs not enable a judge of the lligh Ct. to 
do anything that a judge could not have done 
before tlie passing of the Act ; Sc before the passing 
of the Act a judge at chambers could not have 
made this order as to costs (Brett, J.A.). — 
Baker t;. Oakes (1877), 2 Q. B. D. 171 ; 46 
L. .T. Q. B. 246 ; 35 L. T. 832 ; 26 W. R. 220, 
C. A. 

Annotations: — Consd. Tyne Alkali Co. v. LawHon (1877), 
36 L. T. 100 ; Turner v. Heyland (1879), 4 C. P. D. 432 ; 
Marsden v. L. & Y. Ry. (1880), 42 L. T. 630. Reid. 
Cedlandor v. Hawkins (1877), 2 C. P. D. 592 ; General 
Steam Navigation Co. v, London & Edlubiirgh Sblppiog 
Co, (1877), ¥ Ex. D. 467 ; Wimshnrst, HoUlck v. Barrow 
Ship Buildli Co. (1877), 46 L. J. Q. B. 477 ; Bowey v. 
Boll (1878). 4 Q. B. 1). 95 ; Myers r. Defriot^ Siddons v, 
Lawrence (187^, 4 Ex. D. 176 ; Marsden v. L. &: Y. Ry. 
(1881), 50 L. J. Q. B. 318. 

842. On discontinuance of action — Good 

defence undisputed.] — (1 ) Upon an application by 
a pltf. for leave under R, 8. C., Ord. 26, r. 1, to 
discontinue an action, the ct, or judge has no 
jurisdiction to make deft, pay any costs of a 
defence, which, if undisputed, or if it had been 
found in deft.’s favour, 'y^ould have disentitled 
pltf. from maintaining h& action. 

(2) Where a ct. or judge is expressly given a 
discretion as to costs, the exercise of such discretion 
cannot be delegated. 

Two pednts have been raised by deft, in this 


case, on both of which I am of opinion that ho 
ought to succeed : (a) that there w^as no juris- 

diction in the judge at chambers to make iliis 
order at all, & (6) that there was no juiisdiction in 
ihe judge to delegate the determination of what 
costs deft, should pay. The order is bad on botli 
grounds. As long as a good plea in dt4eri(ie of 
the action stands undisputed on the ivcord. Sc 
one that, if found in deft.’s favour, would sliow 
that pltf. had no riglit to hiing the action at all, 
the ct. has no jurisdiction to give pltf. tlie cost/S 
(Lord Coleridge, C.J.). — Lamrton & Co. v, 
Parkinson (1887), 35 W. R. 545, D. C. 

AnnotcUions : — As to (1) Distd. Musiuau w, Borot (1892), 
66 L. T. 171. Lambton v. Parhinson does not stand in 
our way because deft. In this case is not ordered to pay 
pltf.*s costs as ho was in that case, bni only to pay his 
own (Cavk, j.). Reid. Lloyds Bank v. Princess Royal 
Colliery Co. (1900), 82 L. T. 559. 

843. ,] — In an application by pltf. 

to have all proceedings stayed in tlu' action, the 
defence having been admitted, the judge made an 
order, under R. 8. C., Ord. 26, r. I, tliat all pro- 
ceedings should be stayed, each party to bear liis 
own costs except such as in the opinion of th(‘ 
master to wliom the matter was ri‘ferred for 
taxation were occasioned by any proceedings 
unnecessarily taken by pltf. : — Held : the judge 
had jurisdiction to make such order. Sc it was no 
delegation of his discretion to the mast(T to do 
so. — Musman Boret (1892), 60 L. T. 171 ; 

40 W. R. 352, U. C. 

See, geyierally, Pra(TDICE Sc Piux^edore. 

844. Of inquiry by Law Society — Into 

charges of misconduct against solicitor.] — Where 
a solr. has been exonerated from charge's brought 
against him on an inquiry before' the' committee of 
the Incorporated T-iaw Society, under Solrs. Act, 
1888 (c. 65), s. 13, an application by Jdm for the 
costs of the inquiry must be made to the Div. Ct., 
Sc not. to a judge at chambers. 

I t.liink that the case of Snieclon v. Collier, 
No. 829, ante, shows that, where jurisdiction is 
given to this ct. by the term “ the ct.,” this ct. 
has power to delegate that jurisdiction to a singUi 
judge, unless the Lcgislatui’e has provided that it 
is the ct., Sc not a single judge, who shall do the 
work. I tliink that, the ct. has power in the 
arrangement of its business, as was pointed out/ 
in Smeeion v. Collier, to make a rule that a judge 
in chambers, that is, that the ct., by means of 
one of its judges, who may be sitting in chambers, 
shall do that wMch the Legislatui*e has said the 
ct. shall have power to do. 1 think, therefore, 
that although originally this kind of power was 
exercised by the ct. sitting in public, as we are 
now sitting, it is perfectly competent for the ct. 
to order that the matter shall be disposed of by 
one of the judges of the ct. sitting in chambers. 
That would no doubt require a rule to be made 
by the Rule Committee, Sc one can see that it 
would be a great convenience that sucii a rule 
should be made ; but as it has not been made, I 
do not think that a judge at chambers in this 
case has power to hear this application. Sc there- 
fore that we must hoar it (Darling, J.). — He 
Davidson, Ex p. Davidson, [1899] 2 Q. B. 103 ; 
68 L. J, Q. B. 836 ; 81 L. T. 182, D. C. 

845. To make charging order —Against property 
recovered — In respect of solicitor's costs.] — 
Clover v, Adams, No. 830, ante. 

See, further. Execution ; Solicitors. 

846. To appoint receiver.] — Walmsley v. 
Mundy, No. 838, ante. 

See, generally, Rbcjbivers. 

847. To order sale by private contract — ^Under 
Bankruptcy Act, 1883 (c. 52), s. 145 .] — Hunt v . 

N 2 
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Sect, 2. — The High Court oj Justice: Sub-aecis, B d: 

6 , A. d B,] 

K^L.utt'UKDf LAe>oaj W. N. 80; Bitt. rep. in Ch. 
136. 

848. To Issue writ of attachment.] — A judge 
at chambers has power to give leave lo issue a 
writ of attaclunent. 

E. 8. 0., Ord. 41, r. 2, enacted that thenceforth 
no attachments should issue “ without the leave 
of the ct. or a judge, etc.” Now by Jud. Act, 
1873 (c. 00), s. 39, already alluded to, “ any judge 
sitting in ct. shall b(‘ deemed to constitute a ct.” 
Therefore the case of a single judge sitting in ct. 
is included under the term ” ct.,” & ” judge ” 
can only mean a judge sitting at chambers 
(Huddlkston, 8ai3I Kyebuko v, Posnanski 
(1884), 13 Q. B, 1). 218 ; 53 L. J. Q. B. 428 ; 32 
W. E. 752, 1). C. ; affd., 53 L. J. Q. B. 430, n., (\ A 
Jniiotdtion FoUd. Anjistoll r. Leb‘-er (1885), 16 Q. B. D. 

187. 

To grant writ of prohibition.] — See Crown 
Practice. 

To set aside writ of prohibition.] — See Crown 
PRAmcF:. 

849. To delegate discretionary jurisdiction.] — 

liAMBTON A Co. r, I'ARKINSON, No. 842, ante, 

850. To set aside agreement between solicitor 
&. client as to costs — Under Attorneys Sc Solicitors 
Act, 1870 (c. 28), s. 8.] — An application under the 
above sect, made in the Q. B. Div., to set aside an 
agreement between a solr. & his client as to costs, 
may be made at chambers upon a summons. 

8. 8 gcxvs on to say that the jurisdiction may bo 
exercised ” by the ct. or a judge thereof.” It is 
llierefoi’c clear that the Act meant that it might 
be exercised by a single judge. It is sfiid that 
after the passing of the Jud. Acts the jurisdiction 
given to a single judge is gone, because there is no 
such thing in the common law cts. as a single 
judge sitting in ct. to hear motions. But I am of 
opinion that the genei*al jurisdiction of a single 
judge to act for the ct. was preserved by Jud. 
Act, 1873 (c. 66), s. 39 (Wiixs, J.).~ Be Thomas, 
[1893] 1 Q. B. 670 ; 62 L. J. Q. B. 474 ; 68 L. T. 
759 ; 41 W. E. 624 ; 37 8ol. Jo. 458 ; 5 E. 387, 
D, C, 

851. To set aside award in form of special 
case.] — ^A motion to set aside an award stated in 
the form of a special case may be heard by a 
judge of the lligh (^t. sitting alone, it not being a 
proceeding on the Crown side of the K. B. Iliv., 
within E. 8. C., Ord. 69, r. 1, A. there being no 
rule requiring such a motion or application to be 
made to a Div. (_4». — Produce Brokers, I/td. v. 
Blyth, Greene, Jourdain Sl Co., Ltd. (1918), 
88 L. J. K. B. 597 ; 119 L. T. 311 ; 34 T. L. R. 
419. 

Annotation Folld. Be Cowan & Kynicr, [1919] W. N. HO. 

852. S, P, Be Cowan Brothers, I/td. & 
Rymer & Co., [1919] W. N. 140, D. C. 

853. Form of order — Necessity for statement 
of grounds on which Jurisdiction exercised.] — 
Craven v, Stubbins, No. 840, aytfe, 

864. Appeal.] — A judge at chambers having 
made an order under the Judgments Act, 1838 
(c. 110), s. 14, & Judgments Act, 1840 (c. 82), 
s. 1, charging an annuity payable out of the 
Huitors’ Fund, by order of the Lord Chancellor, 
in pursuance of the provisions of 46 Geo. 3, 
c. 128, the ct., considering it doubtful whether or 
no the judge’s order was valid, refused to set it 
aside, as, by so doing, they would deprive the 
party of the right of appeal. 

Whenever a jurisdiction is conferred by statute 
on a judge of the superior cts., it is subject to 


I appeal to the ct., unless there is something in the 
context leading to a contrary conclusion (Parke, 
B.). — WiTHAM V, Lynch (1847), 1 Exch. 391 
' 17 L. J. Ex. 13; 10 L. T. O. S. 168; 164 E. R. 166. 
Annotations : — Refd. Graham v. Coauell (1850), 1 L. M. & P* 
438 ; Robinson v. Burbidge (1850), 9 C. B. 289. 

Interpleader proceedings.] — See Inter- 
pleader. 

Sec, also, E. 8. C., Ord. 54, rr. 23, 24. 


Sub-sect. 6.- Jurisdiciton of Masters. 

A. King^s Bench Division, 

I S(e Judges* Ohambeis Despatch of Business 
Act, 1867 (c. 68), ; H. 8. C., Ord. 54, rr. 12, 12 a. 

855. General rule.] — A master has jurisdiction 
under R. 8. C., Ord. 58, r. 16, to stay execution on 
a judgment pending an appeal to the Ct. of Ai)pcal. 

Under E. 8. C., Ord. 54, r. 12, a master has all 
the jurisdiction of a judge at chambers, except 
in certain specified instances of which tliis is not 
one (Bowen, L.J.). — Oppert v, Beaumont (1887), 
18 Q. B. D. 435 ; 50 L. J. Q. B. 216 ; 35 W. R. 
266, C. A. 

856. Meaning of “ court.’*] — N ational 

Pbovjnciai. & Union Bank op England v, 
Beckwith, [1920] W. N. 157, C. A. 

Distinction between King’s Bench Division 

Sc Chancery Division masters.] — Sec No. 868, post, 

857. To make order as to costs.] — Where, in 
consequence of the party interrogated answering 
insufficiently, an order was made by the master 
for his examination vivd voce before a special 
examiner : — Held : there was power under E. 8. C., 
Ord. 31, r. 10, 6c Ord. 55, r. 1, or the general 
practice of the ct., to make it a term of the order 
tiiai the costs of, 6c occasioned by, the application 
should be paid by the party inten*ogated ” in any 
event.” 

Even if the power be not conferred by Ord. 55, 
r. 1 , 1 think that a discretionary power of the same 
character existed at the dat(i of Jud. Act, 1873 
(c. 66), Sc which was not affected by tlie Act or 
the rules made under it, Sc that it would warrant 
the master in making this order (Denman, J.). — 
Vicary V. Great Nowthkrn Ey. Co. (1882), 
9 Q. B. D. 168 ; 51 L. J. Q. B. 462, D. G. 

Annotation : — Mentd. Mitchell v. Darlcy Main Colliery Co. 

(18S3), 10 Q. JJ. D. 457. 

858. .]— Under R. 8. C., Ord. 54, r. 12 (i), 

the master in making an order barring the claimant 
upon an interpleader summons under Ord. 57, 
when appet. is a deft., has no power under r. 16 to 
make it a term of the order that pltf. shall pay the 
costs of deft, in the original action, apart from 
those in the interpleader proceedings, & an order 
to this effect is, notwithstanding Jud. Act, 1873 
(c. 66), s. 49, subject to appeal. — Hansen v, 
Maddox (1883), 12 Q. B. D. 100 ; 53 L. J. Q. B. 
67 ; 50 L. T. 123 ; 32 W. E. 183, D. O. 

See, now, JL 8. (\, Ord. 54, r. 12. 

859 . Delegation of judge’s discretionary 

jurisdiction.] — Lambton Sc Co. v, Parkinson, 
No. 842, ante, 

860. .] — ^Musman V, Boret, No. 843, arUe, 

861. To order sale by private contract — Under 
Bankruptcy Act, 1888 (c. 52), s. 146.] — Hunt v, 
Clifford, [1884] W. N. 86 ; Bitt. rep. in Ch. 136. 

862. To stay execution — Pending appeal.] — 
Oppert v, Beaumont, No. 856, ante, 

863. To Initial interlineation In affidavit — In 
matters coming before Chancery Division.] — ^An 
interlineation in an affidavit, sworn in support of 
an application to the Ch. Div. for the production 
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of a cesiui que vie, was not initialed by tho notary 
before whom the affidavit was sworn. The filing 
officer refused to file the affidavit, & sent it to a 
practice master of tho Q. B. l)iv., who initialed 
the interlineation, & the affidavit was thereupon 
filed. An order was made for the production of 
the cestui que vie, but the registrar refused to draw 
up the order. Upon motion for the direction of 
the ct. : — Held : a practice master of the Q. B. 
i)iv. had no jurisdiction in matters coming before 
the Oh. Div., according to the practice of the 
Oh. Div., the affidavit ought not f>o have been 
filed without an order of the ct. — Re Oloake (1891 ), 
fil L. ,1. Oh. 69 ; 05 L. T. 455 ; 40 W. R. 74 ; 
:16 Sol. .lo. 29. 

864. To discharge order — Charging order on 
shares.] — A master having once granted a charging 
order nisi upon shares in a public co. upon an 
ex 7 ). application under Judgments Act, 18.38 
(c. 110), SH. 14, 15, functus officio &, except by 
consent, has no jurisdiction to discharge it. — 
Mitchell v. De Vesey (1892), 67 D. T. 53, D. 0. 

See, now, R. S. 0., Ord. 51, r. 12. 

865. To make order for payment within 
limited time — & in default for leave to issue writ 
of sequestration — After Judgment for recovery of 
money.] — ITpon a judgment for the recovery of 
money with costs, the master made an order for 
th(' paynient of the amount recovered with taxed 
costs witliin a limited time & in default for a 
writ of sequestralion to issue : — Held : the masU^r 
bad no jurisdiction derived from fhoCh. practice 
to make an order limiting the time for payment 
upon which alone a writ of seqiK^stration could 
issue, on the ground that a judgment at common 
law to recover money is not analogous to a decree 
in Uh. ordering the payment of money. — Hulber-t 
iSo CitowE V , (Jathcart, flSOlj 1 Ci. B. 241; 63 
L. J. Q. B. 121 ; 70 L. T. 558, D. (1. 

An7U)tat ions "Retd* He Ocldv, Major v. HamoHs, flU0(>l 

1 Ch. 93. Mentd. Hood-Harrs i?. Cathcart (1894), 71 

L T. 11. 

866. To order inquiry in High Court — As to 
compensation payable on compulsory acquisition 
of land.] -'A (jui^stion of compensation liaving 
a/d^^en, under the Lands Clauses Consolidation 
Act, 1815 (c. 18), between a claimant a railway 
CO., the co., before issuing their warrant to the 
sherilT to summon a jury, applied under Regula- 
tion of Railways Act, 1868 (c. 119), s. 41, to a 
master for an order for the trial of the question 
in tho High Ct. Tlie master refused tho appUca- 
tion, & the co. appealed to a judge who made tlie 
order. In tho meantime, & before tho judge 
made the order, the co. issued their warrant to 
the sheriff. On an appeal by claimant against 
the order of tho judge : — Held : the Jurisdiction 
conferred by the above sect, is now vested in tlie 
judges of the High Ct. & may, except as to tho 
settling of an issue in case of dilterence, bo exercised 
by a master under R. S. C., Ord. 54, r. 12. 

The material question in this case is whether 
the master had jurisdiction to make the order. 
Before .Tud, Act, 1873 (c. 06), he could not have 
done so, & wo must look at that Act t o see how the 
jurisdiction of the old superior cts. is dealt with, 
& what jurisdiction is transferred to the High Cfc. 
That depends on s. 16 of the Act, & the effect of 
that sect, is, in my judgment, to transfer the 
statutable power given by Regulation of Rail- 
ways Act, 1868, s. 41, to the High Cfc. to be 
exercised by the judges of that cl., or any judge 
of that ct. sitting in chambers. If the case stopped 
there that would be sufficient so far as the jurisdic- 
tion of the judge is concerned; but in dealing with 
the question of the jurisdiction of the master, we 


must look to R. S. C., Ord. 51, r. 12. Having 
regard to this rule, the matter stands thus : 
s. 10 shows that this jurisdiction may b(* exercised 
by a judge of tho High Ct., & Ord. 54, r. 12, 
says that the master shall have the same power 
as a judge in respect of certain matters, including 
this case, but subject to certain exceptions 
(Lopes, L.J.). — Re Donisthorpe & Manchester, 
Sheffield & Lincolnshire Ry. Co., [1897] 1 
Q. B. 671 ; 66 L. J. Q. B. 399 ; 76 L. T. 371 ; 
45 W. R. 386 ; 13 T. L. R. 311 ; 41 Sol. Jo. 403, 
0. A. 

867. To order removal of action — From Inferior 
court to High Court — By certiorari.] — An applica- 
tion was made to a master of the K. B. Div. for 
a writ of certiorari to remove into th(^ High Ot. 
an action which had boon commencM^d in the 
Mayor^s Ot. The master made an order removing 
the action into the High Ct. On appeal from that 
order the judge in chambers held that he was not 
entitled to interfe^re with the exercise by th(^ 
master of liis discretion, A he accordingly dis- 
missed the appeal : —Held : even if the master 
had jurisdiction to make tho order for a certiorari 
the judge had power to exercise, &; ouglit to liave 
exercised, his own discretion with regard to tht‘ 
matter upon the hc^aring of the appeal. 

Qii. : whether an application for a writ of 
certiorari to remove a ease from tho Mayor’s Ct. 
into the High Ct. can b(‘ made to a master of the 
K. B. Div. ^ 

The inclination of my opinion is that that 
application ouglit to be mad(' in the first instance 
to the judge at chambers & not t.o the master 
(Avory, j.). — Direct Photo Rnghavino Co. v, 
Martin, [1921 j 2 K. B. 187 ; 90 J. K. B. 727 ; 
125 L. T. 284, D. C. 

Removal of actions by certiorari generally.) — See 

(V)UNTY Courts, N'ol XfTL, pp. 543 et seq. ; 
Crown IhiAOTiCE pp. 398 ei seq,, />os7. 

B, Chancery Division, 

868 . Distinction between Chancery Division & 
King’s Bench Division masters.]— In applications 
under R. S. (\, Ord. 20, r. 1 , (he master has 
jurisdiction to make an order for the judge ; tlie 
words the ct. or a judge ” do not mean only the 
judge in person. An order made by a master in 
tho Ch. Div. is an ord(T made by the ct. or a 
judge. 

Tlie right of every suitor in tJie Ch. Div. to 
have any question determined by the judge 
Iiersonally is beyond question tho adjournment 
to Hie judge is not in tlie natuiv of an appeal. 
All orders made in cliamb(‘rs are ordei*s of tho 
judge, though taken without the parties actually 
going before him (Byrne, .T.). 

The duties of the masters in the Ch. Div. & tho 
Q. B. Div. are quite dilTerent (Byrne, J.). — 
Lloyd’s Bank v. Princess Royal Colliery Co. 
(1900), 82 L. T. 559 ; 48 W. R. 427 ; 41 Bol. Jo. 
409. 

869. Order of master is order of judge— Right 
of parties to bring matter before Judge personaily.] 

— The chief clerk in chamb(ii*s iievc^r makes any 
order of his own autliority, but all the orders 
made in chambers are ordei*s of the judge, & are, 
in fact, made by him in tho presence of the parties, 
unless they agree for their own convenience to 
take the order without actually goidg before the 
judge in chambers, or unless the order is such an 
order of course as would be made in ct. without 
communication with tlie judge, upon simply 
handing in a brief to tho re^^istrar ; such last- 
mentioned order, when made in chambers, being 
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Sect. 2 . — The High Court of Justice. Svb-sect. 6, B. 
& C.; sub-sects. 7, 8 dS; 9* Sect. 3: Sub-sects. 
(cr).] 


made upon the communication of the chief clerk 
to the registrar without the actual intervention of 
the judge. 

The judge in chambers is always accessible to 
any of the parties who are engaged in proceedings 
there, & any party suggesting that he wishes to 
see the judge personally can at once do so. — 
Uaywaud r. IlAYWAiiD (1854), Kay, App. xxxi ; 
(59 E. It. 329 ; sub nom. Hayward u. Price, 
2 Eq. Rep. 436 ; 23 L. J. Ch. 649 ; 22 L, T. O. S. 
345 ; 2 W. R. 332. 

Jnrtotatimis -Mentd. Re Elect rir Telegraph Co. of Ireland, 
/x p. Bunn (1857), 24 Bcav 137 ; Caskey v. European 
& American Steam Shipping Co. (1866), 14 W. R 614. 

870. .] — Upon proceedings in 

chambers any party has a right at any time to 
have any question brought before the judge 
personally, there being no such thing as an appeal 
from the chief clerk’s decision. — Waditam JiiGG 
(1862), 2 Drew. A 8m. 78 ; 6 L. T. 180 ; 8 Jur. 
N. 8. 206 ; 62 E. R. 551 ; sub nom. He Rigg, 
Wadham V. Rigg, 10 W. 11 . 365. 


871. 


-.] — Any party to a cause, 


matter or vinding-up in chambers has a right at 
any time to require that any matter, however 
trivial, shall be brougljt before the judge personally 
whether there is any dispute or controversy with 
respect to sucli matter, or not. — He Home Counties 
Jake Assurancpj Co., AV p. Garstin (1862), 6 

L. T. 374 ; 10 W. R. 457. 

872. .]— H. & Co., mtgees., sold 

the pioperty eomprised in their nitge. under a 
power of sale, & claimed to retain two sums of 
£1300 A £138. The question was raised on 
sununons in an action for the administration of 
the mtgor.’s estate. The chief clerk was prepared 
to make an order without costs against H. & Co. 
to pay into ct. the balance of purchase-money in 
their 1 lands without deducting the £138; hut 
H. A Co. insisted on having the case heard by the 
judge. The judge having ordered H. A Co. to 
pay in the bnJance without deducting the £138, A 
to pay the costs of the adjournment to him as 
being in the nature of an xmsuccessful appeal, 
H. A Co. appealed: — Held: the adjournment to 
the judge was not in the natuiH) of an appeal, it 
being the right of H. A Co. to have the point heard 
by the judge personally A, even if they had been 
wrong on the merits, they«ought not to have been 
ordered to pay costs, for a mtgee. cannot be 
dc^prived of coste merely because he claims bond fide 
something more than the ct. holds him entitled to. 

The second point is this : the brewers having 
lost the case in the ct. below, were ordered to 
pay a portion of the costs. It appears to me that 
this was an entire mistake. The chief clerk 
decided against them, A they then took the case 
to the judge. That is not an appeal. They were 
entitled to have the opinion of the judge, A 
especially so on such a point as this, a point of 
construction of a serious A arguable kind (Jessel, 

M. R.).—- ife Wati^s, Smith v. Watts (1882), 22 
Ch. D. 6 ; 62 L. J. Ch. 209 ; 48 L. T. 167 ; 31 
W. R. 262, C. A. 

Ar^tcUiona Refd. Lloyd’s Bank v. Princess Royal 
T- Wenn 

873. .] — Where accounts are being 

taken in chambers before the chief clerk, cither 
party has a right to have an item which has been 
found against him adjourned before the judge 


without taking out a summons for that purpose. — 
Upton v. Brown (1882), 20 Oh. D. 731 ; 47 L. T. 
289; 30 W. R. 817, O. A. 

AnnoUduma : — Mentd. Walker v. Bunkell (1883), 52 L. J. Cli. 

696 ; Hewllngs v. Graham (1901), 70 L. J. Ch. 568. 

874. .] — It is the absolute unqualified 

right of the suitor to adjourn a summons in 
chambers from the chief clerk to the judge, at his 
own risk as to costs. The suitor has a right to 
go to the judge at anj^ time before the chief clerk’s 
order becomes operative, A that is, before the order 
is drawn up A passed, or until something has 
been done under it. — Scott v. Homer (1890), 
60 L. J. Oh. 238 ; 63 L. T. 618. 

AnrudaiUm : — Reid. Re Thomas, Bartloy v. Thomas, [1911] 

2 Ch. 389. 

876. .] — Lloyd’s Bank v. Princess 

Royal Colliery Co., No. 868, ante. 

876. Vacation master.] — As to common matters 
which occur in the vacation, the vacation master 
acts, A is considered as acting, for the several 
masters in rotation, to whose oOicos such matters 
respectively may belong ; A therefore, in the 
vacation, the production to the vacation master 
of the writ clerk’s certificate is a sufficient com- 
pliar>oe with the Ord. of Dec. 17, 1833, which 
requires its production to the master in rotation. 
— SupFiELT) (Lord) v. Bond (1846), 10 Beav. 
146 ; 8 L. T. O. S. 290 ; 60 E. R. 638. 

C. Taxing Masters. 

877. Jurisdiction — Taxation of costs of inquiry 
under Lands Clauses Consolidation Act, 1845 
(c. 18).] — The chancery taxing masters, whose 
office is amalganmted with A who are themselves 
transferred to, the central office by virtue of the 
Rules pursuant to Supreme Ct. of Judicature 
(Officers) Act, 1879 (c. 78), which came into 
operation on Jan. 11, 1902, Ijave now jurisdiction 
to tax the costs of ’'an inquiry before a jury under 
the above Act. — Covington v. Metropolitan 
District Ry. Co., [1903] 1 K. B. 231 ; 72 
L. J. K. B. 93 ; 87 L. T. 649 ; 61 W. R. 428 ; 
19 T. L. R. 142 ; 47 Sol. Jo. 160, D. C. 

Anrwiaiion Beld, Re Carxnmgs & Middlesex County 

CouiicU (1906), 6 L. G. R. 442. 


SuB-sECTT. 7 . — Jurisdiction of District 
Registrars. 

See R. S. C., Ord. 36. 

Note. — Having regard to Ord. 35, r. 6, as 
amended by H. S. C., December^ 1885, the names of 
cases decided before that rule have been given but 
their effect has not been set out. 

878. In administration actions.] — Irlam v. 
Irlam (1876), 2 Ch. D. 608 ; Re Smith, Hutchin- 
son V. Ward (1877), 6 Ch. D. 692 ; He Judkins’ 
Trusts, [1880] W. N. 198 ; He Bowen, Bennett 
V. Bowen (1882), 20 Ch. D. 638. 

879. To appoint special examiner — After re- 
moval of actioji to High Court.] — Dyson v. 
Pickles (1879), 27 W. R. 376. 

880. To settle deed — Ordered to be settled by 
Judge.] — Where a judgment directs that a 
deed shall be executed by deft. A settled by the 
judge in case the parties difTer the district registrar 
in whose registry proceedings were commenced, 
other than the district registrars of the Liverpool 
A Manchesi^r District Registries, has no power 
to settle such deed. Such a district registrar has 
no power to act as chief clerk unless the matter is 
sent to him by the judge (Kay, J.). — ^Hodgetts 
V. Baker (1890), 34 Sol. Jo. 684. 

881. To make order lor taxation of costs — On 
originating petition of course — ^Registrar of Liver» 
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pool or Manchester Distriet Registries.] — 

registrar of the District Re^t:^ of Liverpool 
or Manchester has no jurisdiction to make a 
common order for taxation of a solr.’s bUl of 
costs on an originating petition of course. — Re 
PORRKTT, 11891] 2 Ch. 433 ; 60 L. J. Oh. 396 ; 
64 L. T. 762 ; 39 W. R. 631 ; 7 T, L. R. 414, 0. A. 
Annotation : — Consd. lie Stead, [1910] 2 K. B. 713. 

See, nowt R. S. O., Ord. 36, r. 6 A. 

882. Non-contentious business.] — ^Appli- 

cation having been made, by origmating summons 
in the Manchester District Registry, before the 
amendment in July, 1910, of Ord. 35, r. 0 A, to 
a judge of the K. JB. Div. sitting at Manchester 
for an order referring a bill of costs of a solr. for 
non-contentious business to the district registrar 
for taxation ; — Held : ** the proper officer ” to 

iax the bill within Solrs. Act, 1843 (c. 73), s. 37, 
was not the district registrar, but a master of the 
Supreme Ot. — S tead v. Smith, Ll^H] A. O. 688; 
81 L. J. K. B. 08 ; 106 L. T. 120 ; 55 Sol. Jo. 
016, H. L. 

Taxation of costs in district registries generally.] 

— See Solicitous. 

883. To grant interpleader order.] — District 
registrars have no jurisdiction to grant an inter- 
pleader order, & the powers assigned to them by 
R. S. C., Ord. 35, r, 6, are not co-extensive with 
those of a master in chambers. — lIooD & Sons v. 
Yates, [1894] 1 Q. B. 240 ; 03 L. J. Q. B. 218 ; 
70 L. T. 657 ; 42 W. R. 412, D. C. 

Annotation : — Consd. Townead r. KirKliain, [ISObi 1 Q. B. 
51. 

See, now, R. S. 0., Ord. 35, r. 5 ( / ). 

884. To set aside garnishee order absolute.] — 
Burrell & Sons v. Read (1894), 11 T. L. R. 36, 
0. A. 

885. To set aside judgment — Signed In default 
of appearance — Entered for larger sum than due.] 

--Where, in an action proceeding in a district 
registry, pltf. has signed judgment in default of 
appearance, the district registrar has jurisdiction 
to set the judgment aside on the ground that it 
has btjen entered for a larger sum than was in 
fact due. The effect of R. S. 0., Ord. 35, r. 6, is 
that in all matters, other than those in which the 
district registrar has exclusive Jurisdiction under 
rr. 1-6, proceedings may be taken either before 
the district registrar or a master. — T ownend v. 
Kirkham, [1898] 1 Q. B. 51 ; 67 L. J. Q. B. 5 ; 
77 L. T. 419 ; 40 W. R. 65 ; 42 Sol. Jo. 45, C. A. 

Power of High Court over actions In district 
registries.] — See Practice & Procedure. 


Sub-sect. 8. — Examiners. 

Appointment & duties.] — See Evidence. 


Sub-sect. 9. — The Official Solicitor. 

886. Directions to act — Necessity for written 
instructions.] — Where the ct. refers a matter to 
the Official Solr., the instructions, if not inserted 
in the order, ought to be embodied in some docu- 
ment or, at least, be reduced into writing. 

The functions of the Official Solr. with regard 
to instituting legal proceedings considered . — He 
Oaton, Vincent v. Vatcher (1911), 65 Sol. Jo. 
313. 

Duties of — To act as next friend — Of infant.] — 

See Infants & Childben. 

To aet as guardian ad litem — Of infant.] — 

See Infants & CHru>iacN. 


Of lunatic.] — See Lunatics & Pj:u- 

SONS OF Unsound Mind. 

887. To act as solicitor — For party suing 

in form& pauperis.] — It is no jiart of ihe duties of 
the Official Solr., as such, to act as solr. to a 
pltf. suing in formd panperbi wlio does not sugg(*^t 
the name of any other solr. to be assigned to him. 
In the absence of special circumstances the 
Official Solr. will nt)t b(‘ assigned as solr. to a 
pltf. suing in fornul pauperis. --Moutrte v, 
Mitchell, [1901 1 1 K. B. 590 ; 70 L. J. K. H. 
401 ; 84 J.. T. 187 ; 49 W. R. 271 ; 17 T. L. B. 
268 ; mth nom, Montrie v. Mitchell, 45 Sol. Jo. 
276, C. A. 

888. To institute legal proceedings.] — Re 

Caton, Vincent v. Vatcher, No. 880, ante. 

Rights of — Acting as guardian ad litem.] — See 
Infants & Children ; JjUNatics <fe Persons of 
Unsound Mind. 


Sect. 3.— THE COURT OF APPEAL. 

Sub-sect. 1 . —Constitution. 

See Jud. Acts, 1875 (c. 77), s. 1 ; 1870 (c. 59), 
s. 16 ; 1881 (c. 08), ss. 2-4 ; 1891 (c. 53), s. 1. 

889. Judge — Disqualification of —Judge of divi- 
sion from which appeal pending — Nb part taken 
in decision.] — Under Jud. Act, 1875 (c. 77), s. 4, 
a judge of the Ct. of Api)eal is not i)reveuted from 
sitting as a judge on the hearing of an appeal 
merely because ho is also a judge of the division 
from which the appeal is brouglit, but only if ho 
has taken part in the decision appealed from. 

In the above sect. “ divisional court ” does not 
mean “ division.”— Fisher v. Val db Travers 
Asphalte Co. (1875), 1 (\ P. 1). 259 ; 45 L. J. Q. B. 
135 ; 24 W. H. 198, C. A. 

Annotation : — Refd. H. v. Etfiulgo, 11909] 2 K. B. 24. 

See, now, Jud. Act, 1881 (c. 08), s. 11. 

890. Hearing before two judges — On filed 
consent of parties — Parties absent.] — Under Jud. 
Act, 1899 (c. 0), an appeal may bo heard ^ doter- 
mined by two judges of the t!)t. of Appeal upon 
the filed consent of the respective counsel for the 
parties, notwithstanding that tlie parties th('m- 
selves aro not present. — JI awortji v, Bilrrow 
(1911), 28 T. L H 1 13. C. A. 


Sub-sect. 2. — Jurisdiction. 

A, Original Jurisdiction, 

(a) In General, 

See .Tud. Acts, 1873 (c. 60), ss. 4, 19, 23, 21 ; 
1876 (c. 77), s. 22 ; 1894 (c. 10), s. 1 (1) (h), (5). 

891. To hear original petition.]— The Ct. of 
Appeal has no jurisdiction to hear an original 
petition. Accordingly, permission was refused to 
transfer to the Ct. of Appeal a second petition for 

I winding up a co. with a view to a hearing of such 
I petition along with an appeal which had been 
brought against the dismissal of a previous petition 
for winding up the same co. — Re Dunraven 
Adare Coal & Iron Co, (1875), 33 L. T. 371 ; 
24 W. R. 37 ; I Char. Pr. Cas. 2, C. A. 

892. To hear second winding up petition — On 
appeal from order made on first petition.] Re Dun- 
raven Adahe Coal & Iron Co., No. 891 , ante, 

893. Order for protection of property — Receiver 
& manager.] — In an action for specific performance 
of an agreement to accept a lease of a farm, in 
which judgment had been given for deft., pltf. 
having appealed, the Ct. of Appeal, no previous 
application having been made to the Div. Ct. or a 
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Sect. 3. — The Court of Appeal: Sub-sect. 2, A. (a) 
& (b) d B. {a) i.] 

judge, appointed pllf. i*ecoivor & manager of the 
farm without security, on liis undent aking to 
abide by any order wliich the ct. iniglit make in 
the matter. — IfYDL: Wakden (1876), 1 Ex. 1). 
309 ; 25 W. K. (55 ; 3 Cliai'. Pr. Pas. 397, C. A. 

894. Injunction.] — Where an action has 

been altogether dismissed by a Div. Ct. no order 
can be made under K. 8. C., 1875, Ord. 58, r. 16, 
to stay proceedings pending an appeal, but the 
Ot. of Appeal will, in a proper Ciuse, grant an 
injunction to restrain any of the parties from part- 
ing with property till the lu'aring of the appeal. 
Wilson v. Church (1879), 11 Ch. D. 576; 48 
L. J. Ch. 690 ; 27 W. R. 843, C. A. 

AniwiaiUmc : — Consd. Otto v. Lindford (1881), 18 Oh. 1>. 

;H94 ; Croppoi v. Sniitli (1883), 24 Ch. D. 305. 

896. .] — A decree was made in thre^e 

suits for the administration of the personal estate 
of an intestate, directing the usual inquiry as to 
next of kin. A certificate was made finding five 
persons named E., to be the next of kin, & an order 
was made for distribution of the fund in ct. among 
them. S., who had not beem a parly to the pro- 
ceedings, applied to stay distribution of the fund 
alleging hei*self to be next of kin. The Y.-C. 
suspended the giving out of the order, & directed 
his chief clerk to inquire \\hether S. had made 
out a prlmn jade case, & the chief clerk finding 
that she had not, the A’.-(\ directed the order to 
be given out without prejudice to any independent 
pi-oceeding by 8. Four of the five shares weie 
transferred to four of the persons found entitled ; 
the fifth rt'main(*d in ct . ' ''I'wo of the shares which 
had been transh^red wejt* sold out, A the proc(»e(is 
received by the ^cndors. S. then comnumced an 
action, & obtained an order granting an injunction 
to restrain any dealing with the three shar(*.s 
which had not been sold, & an inquti’y who were 
the next of kin, A this order was subsequently 
directed to be taken as made in the tliree suits as 
^^ell as in the action. The chief clerk again found 
the E. family to bo the next of kin. The action A 
a summons to vary the ceiiificate were heard before 
tdie V.-C., who dismi.ssed the summons A action, 
but continued the injunction in the three caus(\s 
until further order. S. appealed, A the Ct. of 
Appeal allirmed the decision of the V.-C. dis- 
missing her bill, but 8. b^ing about to appeal to 
the House of Jxirds : — Held : as, if 8 ultimately 
succeeded in the House of Lords, her success 
would be useless unless the fund was protected in 
the meantime, the injunction ought to be con- 
tinued pending the appeal.— Pcjijni v. Gray, 
8TURLA V. Ereccia (1879), 12 Ch. H. 438 ; 4 1 
L. T. 173 ; 28 W. IL 360, C. A. 

896* Leave to file affidavit — In Chancery action.] 
— Glover v. Greenbank Alkali Co. (1870), 2 
Char. Pr. Cas. 9. 

897. Order to set down action for trial — In 
Chancery Division.] — ^An application to the Ot. of 
Appeal to order the registrar to set down an action 
for trial in the Ch. Div. was refused, the jurisdiction 
of the Ct. of Appeal being purely appellate A not 
of a superintending character. — Garung v. Royds 
(1876), 2 Char. Pr. Cas. 12. 

898. To stay proceedings — Or execution.] — The 
Ct. of Appeal has no original jurisdiction in any 
case to order a stay of proceedings or of execution 
(Brett, L.J.). — Goddard v. Thompson (1878), 
47 L. J. Q. B. 382 ; 38 L. T. 166 ; 26 W. R. 362, 
C. A. 

AnnotatUm : — Mestd. Morton v. Palmer (1882), 9 Q. B. D. 89. 

899. To decide ease in first instance — At request 


of Judge in court below.] — The Ct. of Appeal has 
no jurisdiction to decide a case in the first instance 
at the request of the judge below. — Brown v. 
Collins (1883), 25 Ch. D. 56 ; 49 L. T. 329, C. A. 
AnnotcUion : — Mentd. 10 McGrath, [1892J 2 Uh. 496. 

900. Application to strike solicitor off rolls.] — 
On the hearing of an appeal the attention of the 
Ct. of Appeal was called to the evidence given by 
a solr. in the ct. below, from which it appeared 
he had been guilty of gross misconduct in his 
character of solr. witli regard to a mtge. on which 
a question arose in the action. Thc» Ct. of Appeal 
directed the Ollicial Solr. to take proceedings 
against him. The Official Solr. moved the ct. 

I for an order calling on the solr. to explain his 
I conduct or that he should be struck off the roll. 

I The solr. took no notice of the application i—Hcld : 

, the ct. had JurLsdiclion to entertain the application, 
but, having regard to the circumstances of the 
case, A that the solr. had not taken out a cer- 
tificate for several yeai-s, the ct. would not order 
liim to be struck olT the roll, or suspend liim, but 
would grant an injunction restraining him from 
renewing liis cei‘t iff cate without the leave of the ct. 
—Be Whitehead (1885), 28 Ch. D. 611; 54 

L. .1. Ch. 796 ; 52 L. T. 703 ; 33 W. R. 601, C. A. 

See^ nou\ Solicitoi's Act. 1919 (c. 56). 

901. Leave to bring action in nature of bill of 
review.] — The High Ct. has power to give leave to 
bring an action in the nature of a bill of revie\y. 

Where the judgment sought to be varied is a 
judgment of the Ct. of Appeal, the application for 
leave should made to the High Ct., not to the 
Ot. of Appeal. — E aluke v. ScoiTisu Imperial 
Insuranc e (’o. (1887), 57 L. T. 39 ; 35 W. R. 791. 
Annoiatioiis : — Consd. Bright v. SoHar, 1 1904] 1 K. IJ. 6 

Retd. Ri Scott & Alvarez ’to C’ontrad, Scott v. Alvarez, 

[1895] 1 ('ll. 596. 

902. Rule nisi for habeas corpus — After refusal 
by Divisional Court.] — Where a Div. Ct. has refused 
to grant a rule for a habeas corpus in the case 
of a prisoner who has been committed with a 
view to extradition, the Ct. of Appeal has no 
original jurisdiction to grant/ such a i*ule. — Ex p. 
Le Gros (1914), 78 J. P. .lo. 63; 30 T. L. R. 
249, C. A. 

903. .] — An appeal will not lie to 

the Ct. of Appeal against a refusal of a Div. Ct. 
to issue a writ of habeas corpus in a case of a prisoner 
committed under the b'ugitive Offenders Act, 
1881 (c. 69). 

An order nisi for a habeas corpus was obtained 
in the K. B. Div. on the application of a person 
in custody under the al)ove Act, but was afterwards 
discharged. An application was subsequently 
made to the Ct. of Appeal to exercise the powers 
given by s. 10 of the Act, as having original juris- 
diction in that behalf under the Act concurrently 
with the High Ct. A preliminary objection was 
taken to the hearing of the application on the 
ground that the matter had been previously ad- 
judicated upon by the K. B. Div., A was therefore 
res judicata : — Held : inasmuch as the only 
matter adjudicated upon by the order of the 
K. B. as drawn up, was that the order nisi for a 
habeas corpus shovdd be discharged, the matter 
of the application to the Ct. of Appeal was not res 
judicata, A the Ct. of AppeM had original juris- 
diction to entertain the application. — R. v. Brix- 
TON Prison (Governor), Ex p. Savarkab, [191 OJ 
2 K. B. 1056 ; 80 L. J. K. B. 67 ; 103 L. T. 473 ; 
26 T. L. R. 661 ; 64 Sol. Jo. 636, C. A. 

Annotations .— Refd. Ex p. Le Gros (1914], 30 T. L, R. 249 ; 

R. V. Garrett, Exp. Bharf. [1917] 2 K. B. 99. 

See, further, Crown Praoticb, pp. 249 et aeq., 
post ; Extradition A Fugitive Offenders. 
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To give leave to appeal in f orm& pauperis.] —See 
Sub-sect. 2, A. (6), poaU 

(b) Leave la appeal in formd pauperis. 

See IL S. C., Ord. 10, r. 31 K. 

904. Jurisdiction of court to grant.] — The 

of Appeal has inherent jurisdiction to grant an ex p. 
application for leave to appeal in formd pauperis. 

Application for leave to appeal in formd pauperis 
to the Ct. of Appeal by a party who has not sued 
or defended in formd pauperis in the ct. below, 
must, be made ex p. to the Ct. of Appeal. 

Such an application is not by way of appeal 
but is an original motion (Loht) Esher, M.R.). — 
Ex p. Goldberg, [1893] 1 Q. B. 417 ; 02 T.. J. Q. B. 
127 ; 68 L. T. 142 ; 41 W. R. 210 ; 9 T. L. li. 
102 ; 37 Sol. Jo. 174 ; 4 K. 232, C. A. 

Annotations : — Consd. Merrinian i). Ueaoh, [lOlH] 1 K. B. :17. 

Retd. CJlement^ v. L. & N. W. By. (No. 1 ) Usut), 0 B. 22:1 ; 

Bandford v. Clarke (1906), 76 h. J. K. B. 7G. 

905. Conditions — Special leave — Order obtained 
in lower court.] — When a j)art.y has obtained the 
eoiuraon order to sue ia formd pauperis at any 
stage of the suit, it will carry him through all 
subsequent stages ; & no spc.ndal order is required 
1o i*nable him to ayjpeal without paymcmt of a 
deposit. — D rennan V. Andrew (1866), 1 Ch. App. 
300 ; 14 L. T. 39 ; 14 W. K. 444, L. C. 

Annotations : -FoUd. BiKurs r. Dagiiall, U895J 1 Q. B 207. 

Befd. s^rnlth r. Smitli & Buthurford, |1920] P. 206, 

906. .] — A party who has sikmI 

oi* defended in formd pauperis in the (;t. below is 
entitled to appeal as a pauper without either 
giving security for costs or obtaining special leave 
so to appeal. — Buuis v. Dagnall, [1895] 1 Q. B. 
207 ; 64 L. J. Q. B. 221 ; 15 11. 252, D. 0. 

Refd. Wuiith v. Siiiith & Biitherford, [1920] 

P. 206. 

907. Certificate of counsel — In case of 

respondent.] — Besp. to an appeal will be allowed 
to app(»ar m forma pauperis to i*esist the fippeal 
without producing an opinion of counsel. — 
Handkord V. Clarke (George), I-iTD., [1907] 
1 K. B. 181 ; 76 L. J. K. B. 76 ; 96 L. T. 175 ; 
23 T. L. K. 127 ; 51 Ho\. Jo. 100 ; 9 W. C. C. 
136, C. A. 

Annotation : Refd. Merrimau v. Gcacli, [1013] 1 K. B. 37 

On appeal to Privy Council.] — See 

Nos. 75.5-758, ante. 

908. What rules apply — Party not appearing as 
pauper in lower court.] — Where a party, who has 
not sued or defended as a pauper in the ct. below, 
applies for leave to appeal m formd pauperis, tlie 
ctu will follow by analogy It. 8. C., Ord. 16, 
IT. 22, 23, 24, &< not the old practice as to such 
appeals. — Re Roberts, Kiff v. Roberts (1886), 
33 Ch. I). 265 ; 35 W. R. 176, 0. A. 

polld. Ex in Goldberg, [1893] 1 Q. B 117. 

Refd. Biggs V. Dagnall, [1895] 1 Q. B. 207. 

909. .] — Ex p. Goldberg, No. 904, 

ante. 

910. How appUcation made — By party not 
appearing as pauper In lower court.] — Ex p. Gold- 
berg, No. 904, ante. 

911. Effect of leave — On order to give security 
for costs.] — An order in the usual form requiring 
an applt. to give security for the costs of the 
appeal on the ground of poverty, <& containing a 
stay of proceedings until security is given, ceases 
to operate if, within the time limited for giving 
security, applt. obtains an order for leave to pro- 
secute the appeal in formd pauperis. — Willk v. 
St. John, [1910] 1 Oh. 701 ; 79 L. J. Ch. 409 ; 
102 L. T. 617 ; 26 T. L. R. 406 ; 64 Sol. Jo. 467, 
0. A. 


B. Appellate Jurindiciion. 

(a) When Appeal lies. 
i. In General. 

Admiralty.] — Sec Admiralty, Vol. T., pp. 231, 
235, Nos. 1608-1612. 

Attachment or committal.] — See Contempt of 
Court, Aptachment & Committal, p. 81, ante. 

Bankruptcy.] — See Bankruptcy &; Insolvency, 
Vol. TV., pp. 524, 625, 527, Nos. 4791, 1793, 4791, 
4818 ; Vol. V., pp. 1012, 1045, No. 8510, 8.531. 

Chancery Division.] —Sec Sub-sect. 2, R. {a} 
iii., post. 

912. Commercial list — Order transferring case 
to.] — An appeal will lie to the CL. of Appc^al against 
an order for entry of a cause in the commercial 
list if it be not a commercial cause. —Sea Insur- 
ancb Co. V. Carr, [1901] I Q. B. 7 ; 69 Ij. J. Q. B. 
954 ; 83 1.. T. 517 ; 49 W. R. 55 ; 17 T. b. H. 6 ; 
45 Sol. .To. 29 ; 9 Asp. M. L. C. 138 ; 6 Com. (^as. 
11, C. A. 

Costs.] — See Sub-sect. 2, B. (a) v., pont. 

Criminal causes or matters.] — See Contempt of 
Court, Attachment <fc Committal, p. 81, ante; 
Criminal FjAW & I^rocjedure ; Crown Piiactice 
pp. 270, 317, 396, 155, 476, Nos. 795-797, 1735 
1739, 2102, 3287, 3573 .3577, post; Magistr\tes. 

Custody of infant — Custody of Infants Act, 1873 
(c. 12), s. l.J -Sec Infants Ac Children. 

Discretion of Judge.] — See T^ractjce k 1*ro- 

CEDURE. 

Divisional Court.] —See Sub-sect. 2, B. (a) li., 
post. 

Divorce matters.] — See ILurtBANi> Ac Wife, 

Documents submitted to Judge — By consent of 
parties — Decision on summons for production.] — 

See Aibitration, Vol. II., p. 317, No. 41. 

913. Election to take order —Effect of,] — 
Appeal from order giving leave to amend on 
terms dismissed on the ground tliat plLfs., iiaving 
elected to amend inslcjad of having their action 
dismissed at the trial, there was no order against 
which they could appeal. — Bowden’s (B. M.) 
J^ATENTft Syndicate, Ltd. v. Smith (Herbert) & 
Co., [1901] 2 Ch. 122 ; 73 L. J. Ch. 776, C. A. 

Inferior courts.] — Sec Sub-sect. 2, B. (a) iv . 
post. 

914. Information by Attorney-General for 
penalties.] — (1) An information at the suit of the 
A.-G. to recover penalties under Parliarntmtary 
Oatlis Act, 1866 (c. 12), s. 5, from a irK^rnb^'r of 
Parliament for voting without having taken the 
oath of allegiance required by tliat st/itule, as 
amended by Promissory Oaths Act, IHtJS (c. 72), 
is not a criminal cause or mattes* within the 
meaning of Jud. Act, 1873 (c. 6()), s. 17, Ac an 
apiieal may be brought from any ordcM* or judgment 
therein of the High Ct. to the (^t. of Appeal. 

(2) An appeal lie's to the (’L. of Appeal from any 
order or judgment made or glvem by the Q. B. Div. 
either during, or afte^rwai-els with resi)e'ct to, a 
trial at bar of a civil j)re)eo(*diiig, Ac whether or 
not the appeal is brought from a decision u^ion a 
motion for a new trial on tJwj ground of mis- 
direction or wrongful re(*eptioii of evidence*, but 
the appeal must be brought on by imtice of 
motion, an ex p. application fe>r a rule nisi to the 
Ct. of Appeal being irregular. 

(3) Semble : even if the information could be 
regarded as a criminal proceeding, nevertheless an 
appeal would lie, for by Jud. Act, 1873 (c. 00), 
s. 47, the right of appeal is taken away only in the 
case of indictments, of criminal informations for 
indictable misdemean()Ui*s filed in the Q. B. Div, 
Ac of criminal proceedings before justices. — ^A.-G. 
V. Bradlaugh (1885), 11 Q. B. J). 667 ; 54 
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Courts. 


Sect. 3. — The Court of Appeal; Sub-sect. 2, B. (a) i,, 
ii., uL, iv., V* dhyi,, (6). Sect, 4.J 

L. J. Q. B. 205 ; 62'l. T. 589 ; 49 J. P. 600 ; 33 
W. R. 073, 0. A. 

Annotations: — As to (1) Reid. II. t\ Haiismann (1909), 73 
J. P. .OlC ; Ih nifford & O’Sullivan, [1921) 2 A, C. 570. 


statutory apellate jurisdiction. — II jLINGWORTH v. 
BuiiBiER East Highway Board (1884), 53 
L. J. M. C. 66, C. A. 

Refusal to order county court Judge to hear 

action.] — See County Courts, Vol. XIII., p. 603, 
No. 536. 


Injunction.] — See In.tunction. 

915. Assessment of damages on inquiry before 
under-sheriff.]— Where there has been a trial before 
the under-sheriff & a jury for the assessment of 
damages in an action in the High Ct., an applica- 
tion for a new trial must be made, under .Tud. 
Act, 1890 (c. 44), s. 1 to the Ct. of Appeal, & not 
to a Div. Ct.— R adam’s (Wiijjam) Microbe 
Kiujek Co. V, Leather, [1892] 1 Q. B. 85 ; 61 
L. J. Q. B. 88 ; 65 L. T. 604 ; 40 W. R. 83 ; 8 
T. L. K. 68 ; 36 Sol. Jo. 59, C. A. 

Annotations : — Apld. Dunlop Pneumatic Tyre Co. v. New 

Ga^e & Motor Co. (1913), 108 L. T. .361 . Refd. O’DrisooU 

y, ManchCRter Insce. Committee. [1915] 3 K. B. 499 ; 

Smythe r. Wiles, [19211 2 K. B. 66. 

Interlocutory Judgments & orders.] — See Prac- 
tice & Procedure. 

Interpleader proceedings.] — See Interpleader. 

Lunacy matters.] — See Lunatics & Persons op 
Unsound Mind. 

Midwives Act, 1902 (c. 17), s. 4.] — See Medicine 
& Pharmacy. 

Minutes of Judgments.] — See Judgments & 
Orders. 


Palatine Court of Durham.]— Part XXI., 
Sect. 3, post. 

Palatine Court of Lancaster.]— Part XXI., 
Sect. 2, sub-sect. 3, post. 

Matters of practice & procedure.] — See Practice 

& I^OCEDURE. 


Probate.] — See Executors & Administrators. 
Railway Commissioners.] — See Railways & 

CANAIiJ. 


Registration appeals — Under Representation of 
the People Act, 1918 (c. 64) .J — See Elections. 
Solicitor— Application to strike off rolls.]— 

SOUCITORS. 


916. Stamp— Decision as to sufficiency of.] — 

W^hcre a judge, trying an action without a jury, 
rules that the stamp upon any document is suffi- 
cient, or that the document does not require a 
stamp, the decision is final, & no appeal lies to 
the Ut. of Appeal by way of application for a 
nonsuit , or to enter judgment, or for a new trial. — 
Bijewitt V, Triiton, [1892] 2 Q. B. 327 ; 61 
L. J. Q. B. 773 ; 67 L. T. 72 ; 41 W. R. 36, C. A. 
Annataiions : — Apld. Manderr. Ridgway (1898), 67 L. J. Q. B. 
335 ; Lowe v, Dorliiig (1905), 93 L, T. 398. 

917. Trial at bar In King's Bench Division.]— 
A.-G. V, Bradlaugh, No. 914, ante. 

Wlndlng-up order.] — See Companies. 

Workmen’s Compensation Act, 1906 (c. 58).]— 
See Master & Servant. 


ii. From King's Bench Division, 

918. Without leave — Exercise of original com- 
mon law Jurisdiction — Case stated by quarter 
sessions.] — Where the Q. B. D. in the exercise of 
its original common law jurisdiction affirms or 
quashes an order of sessions, an appeal lies to the 
Ct. of Appeal although no leave be given. — R, v. 
Savin (1880), 6 Q. B. D. 309 ; 29 W. K. 638, 0. A. 

Annotation : — Apld. Illingworth v. Buhner East Highway 
Board (1884), 53 L. J. M. C. 60. 

919. .] — An appeal lies without 

leave from a judgment of the Q. B, D. on a special 
case stated by quarter sessions pursuant to High- 
way Act, 1835 (c. 50), s. 108, as the Q. B. D., in 
giving judgment on such a case, exercises its own 
original common law jurisdiction, & not any new 


With special leave — ^Decision on appeal from 
county court .] — See County Courts, Vol. Xlll., 
p. 534, Nos. 852 851. 

Refusal to give leave to appeal — From Judgment 
of county court.] — See County Courts, Vol. Xlll., 
p. 634, Nos. 865-858. 

920. Jurisdiction not purely consultative — 
Decision as to validity of parochial rates.] — The 

jurisdiction of the Q. B. upon questions relating to 
the validity of parochial rates is not purely con- 
sultative, but judicial, & the decisions of that ct. 
upon such matters aix) therefore open to appeal. 
— Walsall Overseers v. London «fc North 
Western Ry. Co. (1878), 4 App. Cas. 30 ; 48 
L. J. M. C. 65 ; 39 L. T. 463 ; 43 J. P. 108 ; 27 
W. R. 189, H. L. ; revsg, S. 0. avb nom. li. v. 
Walsaix Overseers, 3 Q. B. D. 457, C. A. 
Annotations : — Distd. IL v. Swindon New Town Ii. B. (1880), 
49 L. J. 0. B. 522. Apld. Shubrook v. Tufnell (1882), 30 
W. II. 740 ; Illingworth v. Bnlmer Bast Highway Board 
(1884), 53 L. J. M. 0. 60. Consd. Kydd v. Liverpool 
Watch Committee, [1907] 2 K. B. 591. Reid. 11. v, 
Bridgnorth Qrdns. (18831, 11 Q. B. D. 314 ; Es p. Kent 
County Council & Dover Coimoil, Ex p. Kent County 
Council & Sandwich Council, [1891] 1 Q. B. 725 ; Re 
Knight be the Tabernacle Permanent Bldg. Soc. (1892), 
41 VV. B. 36; Lodge r. lluddersfleld Corpn. (1898), 62 
J. 1». 515 ; R. V. Nat Bell Liquors. [1922] 2 A. C. 128. 
Mentd. Peterborough Corpn. v, Wilsthorpe Parish & Stam 
ford Union Assmt. Com. (1883), 53 L. J. M. C. 33 ; Chert sey 
Union v. Holborn Union (1885), 60 J. P. 36 ; Holbnrn 
Urdus. V. Chcrtscy Urdus. (1885), 15 Q. B. D. 76 ; Cox v. 
Hakes (1890), 15 App. Cas. 606 ; Barnardo v. Ford, 
Gossage’s Case, [1892] A. C. 326 ; R. v. Southampton 
Licensing JJ.. Exp, Cardy, [1906] 1 K. B. 446 ; Rc Car- 
penter & Bristol Corpn. (1907), 71 J. P. 417 ; Re Jude's 
Musical Compositions, [1907] 1 Ch. 651. 

921. — ^ Decision on case stated by arbitrator.] 

— ^An arbitrator to whom an action had been 
ref(»rred stated a case for the opinion of the ct. 
asking whether, upon the facts stated, pit. had a 
cause of action ; if the ct. was of opinion in the 
affirniative, the case to go back to the arbitrator, 
but if t/he ct. was of opinion in the negative, judg- 
ment was to be entered for deft, witti costs. A 
Div. Ct. answered the question in the affirma- 
tive. On appeal from such decision : — Held : the 
opinion expressed by the ct. was a judicial act 
from which an appeal would lie. — Shubrook v, 
Tupnbij:, (1882), 9 Q. B. D. 621 ; 46 L. T. 749 ; 
30 W. R. 740, C. A. 

Annotations : — Mentd. Bozsou r. Altrincham U. C. (1903), 
72 L. J. K. B. 271 ; Isaacs v. Salbstein, [1916] 2 K. B. 
139 ; Cogstad v, Newsum, [1921] 2 A. 0. 528. 

See Arbitration, Vol. II., pp. 459-462. 

922. Jurisdiction purely consultative — Decision 
on question submitted under Local Government 
Act, 1888 (c. 41), s. 29.] — The jurisdiction of the 
High Ot. of Justice upon questions submitted to 
it under the above Act is consultative only, & not 
judicial, & no appeal lies from its decision to the 
Ct. of Appeal . — Ex p, Kent County Council & 
Dover Council, Ex p. Kent County Council & 
Sandwich Council, [1891] I Q. B. 725 ; 66 I.. T. 
213 ; 65 J. P. 647 ; 39 W. R. 466 ; 7 T. L. R. 487 ; 
svb nom, tie Dover Council & Kent County 
Council, Ex p. Dover Council, Re Kent County 
Council & Sandwich Council, Ex p, Kent 
County Council, 60 L. J. Q. B. 435, C. A. 

Anrwialiqna :— Reid. Re Knight & Tabernacle Permanent 
Bldg. Soc., 11892]‘2 Q. B. 613. Mentd. Re Herefordshire 
County Council & Leominster Town Council (1894), 15 
R. 77. 

Decision on special case — Raising questions of 
fact only .] — See Arbitration, Vol. II., p. 317, 
No. 40. 
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Proceedings on Crown tide of King’s Bench 
Division.] — See Cbown Pkaoticb, pp. 270, 346, 347, 
896, 866, 466, 476, 477, Nob. 792-797, 1730-1740, 
2397, 2399-2402, 3287, 3288, 3573-3681, poet. 

iii. From Chancery Division, 

928. General rule.] — Be Sr. Nazaire Co., No. 
809, ante, 

924. Order directing trial of issue before Jury.] — 

An appeal lies from an order of a judge of the Ot. 
of Oh. directing an issue to be tried before a jury, 
the Ct. of Appeal being entitled to see that a 
case for the exercise of the judge’s discretion has 
been raised by the evidence, but if satisfied that 
there is a conflict of evidence, the Ct. of Appeal 
will not interfere with the discretion of the judge 
in directing an issue. — Williams v. Guest (1875), 
30 Ch. App. 467 ; 44 L. J. Ch. 559 ; 33 L. T. 291 ; 
23 W. R. 822, L. JJ, 

Annotation : — Befd. Jenkins v. Morris (1880), 14 Ch. D. 074. 

iv. From Inferior Courts, 

See JTud. Act, 1873 (c. 66), s. 45. 

925. Mayor’s Court, London — Error apparent on 
face of proceedings — Under Judicature Act, 1873, 

s. 18 (4) .] — The Ct. of Appeal from inferior cts. 
has no jurisdiction to hear & determine questions 
of law arising upon the records of the Mayor’s 
Ct., London ; the proper tribunal to entertain 
them is the Ct. of Appeal, under the above Act. — 
Le Blanch v, Reuter’s Telegram Co. (1876), 
1 Ex. D, 408 ; 25 W. R. 115. 

Annotation: — Refd. Darlow t). Shiittleworth, [1902] 1 K. B. 

721. 

926. .] — Pryor v. City Offices 

Co., No. 66, ante. 

Liverpool Court of Passage.] — Sec Part XXIII., 
8ect. 3, sub-sect. 5, post. 

County court.] — See County Courts, Vol. XIII., 
pp. 533, .531. 

SeCf also, Nos. 811 -814, ante, 

V. From Orders as to Costs, 

Generally.] — See Judicature Act, 1873 (c. 66), 
s. 49 ; Practice & Procedure. 

In interpleader proceedings.] — See Inter- 
pleader. 

Costs of mortgagors & mortgagees.] — See Mort- 
gage. 

To House of Lords.] — See Parliament. 

To Privy Council.] — See Part X., Sect. 2, sub- 
sect. 7, ante, 

vi. Effect of Agreement not to appeal, 

927. General rule.] — A cause & other matters 
in difference were referred by consent, by order 
of Nisi Prius, The order contained no clause 
relating to the statement of a special case by the 
arbitrator, but it provided that the parties should 
not bring error against him or each other, respecting 
the matters referred. The arbitrator, at the request 
of the parties, stated his award, as to the cause 
only, in the form of a special case for the opinion 
of the ct. of Q. B., & the ct. gave judgment thereon 
for deft. : — Held : pltf. was precluded by express 
agreement from bringing error. — Gumm v, Fowler 
(I860), 2 B. & B. 890; 29 L. J. Q. B. 189; 2 
L. T. 282 ; 6 Jur. N. S. 1093; 8 W. B. 436 ; 121 
B. R. 332. 

AnnotaiUmB : — Oonsd. Jones v, Victoria Graving Dock Co. 

(1877), 2 Q. B. D. 314. Mentd. Courtauld v. Legh (1869), 

L. R. 4 Exoh. 187. 

928. .] — By an order of reference made by 

consent. Sc before the coming into operation of 
Jud. Acts, it was ordered that neither pltfs. nor 
defts. should bring any writ of error against each 
other concerning the matters referred. The 


arbitrator made an award dependent on the 
opinion of the ct. upon a special case stated by him. 
The ct. gave judgment for pltfs. Defts. appealed : 
— Held : no appeal could be brought. — J ones v, 
Victoria Graving Dock Co, (1877), 2 Q. B. D. 
314 ; 36 L. T. 347 ; 25 W. R. 601, 0. A. 

Annotations : — Mentd. lie Great Northern Salt & Chemical 
Works, Ex p. Fenwick (1891), 36 Sol. Jo. 42 ; Evans v, 
Hoaro, [1892] 1 Q. B. 593 ; Rs QiieeiiBlaud Land & Coal 
Co., Davis V. Martin (1894), 63 L. J. Ch. 810 ; Cirifflths 
Cfcle Corpn. v, Humber, [1899] 2 Q. B 411 ; Daniels r. 
Trefusis, [1914] 1 Ch. 788. 

Compare No. 338, ante, 

929. Agreement not embodied in order of dis- 
missal.] — A claim under a winding-up having been 
refuseci by the Master of the Rolls, counstd for 
the liquidator asked counsel for the claimant 
whether ho intended to carry the case further, & 
on being informed tliat he did not, said that he 
should not ask for costs. An order was drawn up 
dismissing the claim without costs Sc not contain- 
ing any undertaking not to appeal : — Held : as no 
undertaking not to appeal was embodied in the 
order, an appeal would lie . — Re Hull & County 
Bank, Trotter’s Claim (1879), 13 Ch. D. 261 ; 
41 L. T. 537 ; 28 W. R. 125, C. A. 

Annotation : — Refd. Harvey v. Croydon Union il. S. A. 
(1883), 53 L. J. Ch. 335. 

930. Whether binding on infant.] — Pltf., an 
infant, brought an action by her next friend in the 
county ct. to recover damages for personal injuries 
sustained by her through the alleged negligence 
of deft. At the trial a judgment of nonsuit was 
pronounced, & it was suggested that if there was 
no appeal deft, would not ask for costs. Pltf.’s 
counsel agreed to tins, & the judgment was entered 
without costs. Pltf. was without means. On an 
apx>lication on her behalf for a new trial : — Held : 
the agreement was of no benefit to the infant, Sc 
was not binding on her. — Rhodes v, Swithenbank 
(1889), 22 Q. B. D. 677 ; 58 L. J. Q. B. 287 ; 60 
L. T. 856 ; 37 W. R. 457 ; 5 T. L. R. 352, 0. A. 

See, generally. Infants & Children. 

Power of counsel to compromise.] — See Bar- 
risters, Vol. III., pp. 339 et seq, 

(6) Power of Court on Appeal, 

In general.] — See Practice & Procedure, 
Admiralty appeals.] — See Admiralty, Vol. 1.. 
pp. 238 et seq. 


Sect. 4.— RULES AND PROCEDURE. 

931. Rules of Supreme Court — Effect of — Confer 
no new Jurisdiction.] — Re Smith, No. 790, ante. 

932. .] — HAJtRis V, Franconia 

(Owners), No. 37, ante, 

933. .] — Swindell v, Bulke- 

LEY, No. 795, ante. 

934. .] — British South Africa 

Co. V, COMPANHIA DE MO«, AMBiqUE, No. 798, 
ante, 

935. •] — The rules under Jud. 

Acts are rules of procedure only, not intended to 
affect, & not affecting, the riglits of parties 
(Byrne, J.). — Duder v, Amsterdamsch Trustebs 
Kantoor, [1902] 2 Ch. 132 ; 71 L. J. Ch. 618 ; 87 
L. T. 22 ; 50 W. R. 551. 

Annotation : — Mentd. liaiik of Africa v. Cohen, [1909] 2 Ch. 

129. 

930 . Whether earlier statutes as to 

costs repealed.] — Parsons v, Tinung, No. 783, 
ante, 

937 , .] — Garnett v, Bradley, 

No. 784, ante, 

988 . .J— R. S. 0., Ord. 65, r. 1 

does not apply to costs which are given by stat. 
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Sect, 4. — Buies and procedure. Sects, 5 0. Parts 

Z7/.,jrJ7/., XIV, db XV,^ 

as a matter of In an action bought for 

anything done in pursuance of 8 & 1) Viet. c. 100, 
a successful deft, is entitled to double costs as a 
matter of right. — Haskek i\ Wood (1885), 64 
L. J. Q. «. 410 ; 88 W. R. 097 ; 1 T. L. H. 496, 
C, A, 

-Apld. Rce\e v, Gilison, [1891] 1 Q. 13. 652. 

Distd. I3o‘?took r. Haiiiso> U. C., [1900] 2 Q. U. 016. 

939. .] — In an action by land- 

lord against tenant for rent, deft, brought a 
counterclaim against pltf. & third parties for 
illegal distress. The judge, before whom the case 
was tried without a jury, gave judgment for pltf. 
on the claim &> the counterclaim, but for deft, against 
the third parties for £2 6a. “ with such costs as 
deft, would be entitled to by law : — Held : as 
the case had been tried without a jury, the costs 
were by R. S. C., Ord. 06, r. 1, in the discretion of 
the judge, &, there having been no exorcise of 
such discretion in favour of deft, as against the 
lliird parties, deft, was not ** entitled by law ” to 
costs. 

R. 8. C., Ord. 0.5, r. 1 in effect repeals all the 
earlier statutes as to costs inconsistent with it 
(Huddleston, B.). — Lewin v, Tkimming, Trim- 
ming V, Lewin &: Chadwick & Sons (1888), 21 
Q. B. 1). 230 ; 59 L. T. 611 ; 37 W. R. 10. 
Jnnotatiovs : — Mentd. Ainon r. Bohhett (1889), 5S 1 . .1. Q. B. 

219 ; Bitter r. Godfrey, [1920] 2 K. B 47. 

940. .] — Held : the Rules of 

tlie Supreme Court did not operate to repeal the 
provisions of special statutes giving special costs 
in paHicular cases.— Reeve t;. Gibson, [1891] 1 
Q. B. 062 ; 00 L. .T. Q. B. 461 ; 04 L. T. 141 ; 
39 W. R. 420 ; 7 T. L. R. 285, C. A. 

.J — See, also, AD^taiALTy, Vol. 1., 

p. 213, Nos. 1300, 1301, Compulsory Purchase 
OF Land & Compensation, Vol. XI., p. 264, 
Nos. 1597, 1599, 1001-1003. 

941. On practice of Admiralty Court 

— Where inconsistent with rules.] — Pltfs., the 
oivners, master's & crews of four steam tugs, 
issued a wit of summons m rem in the Admit y. 
Iliv. claiming I'cward for alleged salvage services 
r'cndered to a ship, her cargo A freight. The 
owners of the sliip her cargo appeared as defts., 
under protest, & moved to set aside the writ, or, 
in the alternative, to strike out all pltfs., except 
one, on the ground that their* causes of action were 
separate & distinct : — Held : the motion must be 
dismissed, the practice in Admlty. as to parties 
to the suit, & joinder of causes of action, not being 
affected by the proi^ion of R. S. C., Ord. 16, r. 1 
& Ord. 18, r. 1, as interpr*eted by Smurthwaile v. 
Hannay, [1894] A. C. 494. 

1876 Act, s. 21, & also R. S. C., Ord. 72, r. 2, 
leave imtouched the practice of this ct. in those 
respects in which it is inconsistent with the Rules 
made under the Jud. Acts (Gokell Barnes, J.). — 
The Marechal Suchet, [1896] P. 233 ; 65 

L. J. P. 94 ; 74 L. T. 789 ; 46 W. R. 141 ; 12 
T. L. R. 610 ; 8 Asp. M. L. C. 158. 

AnruAaiums : — Reid. The Creteforest, [1920] P. Ill ; Marl- 
borough Hill Hhip V, Cowarj, [J921] 1 A. C. 444. 

.1 — See, also. Admiralty, Vol. I., 
pp. 185, 196, 213, Nos. 979, 1102, 1360, 1361. 

Specific rules.] — See particular Titles 

passim. 

See, further. Statutes. 

942 . Construction of — General rule.] — We 

cannot act upon intention, either in the case of a 
statute or in the case of a mile ; we must have the 
intention carried into effect ; & if the intention 
is stated to have been such that the terms either 


of the mile or of the statute contravene it or are 
in any way inconsistent with it, we cannot have 
regard io that intention ; we can only say, either 
in the case of the judges or in the case of the legis- 
lature, what the judges or the Jx*j4slaturc have 
actually done. It is manifestly impossible to 
enter upon such an inquiry without confusion & 
serious risk of defeating the ends of justice. In 
the case of the judges, it may be more easy to 
find out exactly what they felt & wished than in 
the case of tlie legislature, but still the difficulty 
would be enormous. We cannot act upon inten- 
tion (Lord O’Hagan). 

I agree in what tlie noble & learned Terd (lerd 
O’Hagan) has Just now said, that these rules which 
are contained in the sched. to the Act are to be 
construed so as to discover the intention expressed 
in the rules, A that it is not a legitimate ground of 
constniction for the person or persons who drew 
the rules to say, “ We wished A meant to express 
a particular intention.’* J do not think that that 
would be a legitimate ground, in fact it has long 
been established that that is not a legitimate 
grotmd, upon which to construe any instrument 
I in writing. But I think t hat the way in which we 
I ought to const I'ue these written instmments is by 
ascertaining what is the intention expressed by 
the words used ; wo are to consider what was the 
object which those who used ihe expressions had 
in view, A what was the subject-matter they were 
speaking about, A then to say, const miing the 
words used with reference to such a subject-matter 
A to such an object, what is the intention expressed 
(Lord Blackburn). — Danford v, McAnulty 
(1883), 8 App. Gas. 456 ; 52 I.. J. Q. B. 652 ; 49 
L. T. 207 ; 81 W. R. 817, IT. L. 

943. .J— R. 8. G., Ord. 60, r. 8, 

must be construed according to the ordinary 
meaning of the English language unless there is 
sometliing in the context which shows that it 
ought not to be so construt*d. The words have no 
idiomatic meaning, A they must therefore be con- 
strued according to their grammatical meaning 
(J..ORD Esher, M.R.). — Gebruder Naf v, Ploton 
(1800), 25 Q. B. D. 13 ; 59 L. J, Q. B. 371 ; 63 
L. T, 828 ; 88 W. R. 566, G. A. 

Specific rules.] — See particular Titles 

passim, 

944. Whether having force of statutes.]- - 

Semhie : the rules of ct . arc to be I'egarded as 
having the force of a statute under Jud. Act, 
1875 (c. 77), s. 16, A the similar sects, of later 
Acts. • 8MYTIIE r. Wiles, [1921] 2 K, B. 66 ; 90 
L. J. K. B. 1278 ; 124 L. T. 688 ; 87 T. L. R. 256 ; 
65 8ol. Jo. 258, G. A. 

945. Forms In — Whether binding.] — 

Although the forms given in Jud. Acts are not 
absolutely binding they are still of assistance as 
illustrating the meaning of the Act (Thesiger, 
L.J.). — Turquand a Capital A Counties Bank 
v. Fearon (1879), 48 L. J. Q. B, 703 ; 40 L. T. 
643, C. A. 

Jnvotations : — Mentd. Val de Travers Apphalte Paving Co. 

V. London Tram. Co. (1879). 48 L. .1. Q. B. 312 ; Tryon 

V, National Providont Institution (1886), 16 Q. 13. 1), 678. 

946. .] — A statement of claim 

in a salvage action was drawn in R. 8. C., Form 
No. 0 of Appendix C. On motion by defts. under 
R. 8. C., Ord. 19, r. 7, for a further A better state- 
ment of Claim or particulars : — Held : |)ltfs. must 
deliver a fuller statement of claim, A in salvage 
actions a fuller form than that given in Appendix C., 
Form No. 6, should generally be followed. 

The forms appended to the Rules are only to be 
taken as specimens of the character of the plead- 
ings, A are not to be slavishly adhered to, though 
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the pleader must endeavour to state the case in 
as succinct a form as possible (Sir .Tames Hannen, 
P,).— The Ibis (1883), 8 P. D. 227 ; 63 L. J. P. 
14 ; 49 L. T. 444 ; 32 W. R. 171 ; 6 Asp. M. L. O. , 
166. 

947. Form demurrable.] — A 

^at many forms in the Orders are so short that 
if they were looked at through the old spectacles 
they would be demurrable (Lindlby, O.J.). — 
Dadswell V, Jacobs (1887), 34 Oh. D. 278 ; 50 
L. J. Oh. 233 ; 66 L. T. 857 ; 35 W. R. 261, 0. A. 

Annotation : — Mentd. Bovaii v. Webb, 11901] 2 Ch. 59. 

94 g, Form defective.] — 

Wbthered V. Cox, [1888] W. N. 165. 

See, generally, Pusading. 

949. Annulment of — Effect of.] — In an 

action founded on a tort committed within the 
jurisdiction, pltf. obtained leave to issue a writ 
for service out of the jurisdiction under R. S. C. | 
of Nov. 1893. Shortly afterwards the rule imder j 
wliich this was done was annulled by a new rule, | 
pltf. subsequently obtained _an order for sub- j 

the order to | 
made, must 

stand, but after the rule had been annulled leave 
to effect substituted service ought not to have been 
granted. 

Wliat was the effect of annulling the rule. It 
was only necessary to say this, that by Jud. Act, 


1876 (c. 77), ss. 17, 25, a rule might bo annulled, 
& the rule thenceforward became void & of no 
effect, but without prejudice to the validity of 
any proceedings which might in the meantime 
have been taken under it. Therefore the annul- 
ment did no<^ affect the order for the issue o£ the 
writ for service out of the jurisdiction, Ac the 
validity of that order could not be questioned 
(Lord Esher, M.R.). — Ee Bei^nales v. Benne'it 
(1894), 10 T. L. R. 410, C. A. 

Annotatum Jay r. fiudd (1897), 4G W. U. 31. 

County court rules.] — Sec County Courts, 
Vol. Xlll., p. 550. 

Rules made under specific Acts.] — See particular 
Titles paasim. 


Sect. 5. -OFFICERS AND CENTRAL OFFICE. 

Masters.] — Sec Sect. 2, sub-sect. 6, ante. 

Examiners — Appointment & duties.] — See 

Evidence. 

Official Solicitor.] — See Sect. 2, sub-sect 9, ante* 


Sect. O.^THE CIRCUIT SYSTEM. 

See Criminal Law & Procedure. 


Part XII. — Courts of Criminal Jurisdiction. 


Courts of summary Jurisdiction.] — See Magis- 
trates. 

Juvenile courts.] — Sec Infants Ac Children. 
Quarter & general sessions.] — See Magistrates. 
Special sessions.] — See Magistrates. 

Courts of Gaol Delivery & Oyer & Terminer.] — 

See Criminal Law & T>T?#^rti.^r»TTWT? 


Central Criminal Court.]— Criminal J.aw & 
Procedure. 

Court of the Admiral of England.]— /8ce Ad- 
miralty, Vol. 1., p. 99, Nos. 1-7. 

Special Commissioners.] — See Criminal Law & 

PROCEDUJtE. 

' Court of Criminal Appeal.] — See Criminal Law & 
I PrjrkniT’rkTTRii’ 


Part Xlll. — Courts having Jurisdiction in Lunacy. 

Appeals from.] — See Judicature Act, 1873 See, geyierally. Lunatics & Persons of Unsound 

(c. 66), s. 18 (5) ; Appellate Jurisdiction Act, Mind. 

1876 (c. 69), s. 3. 


Part XIV. — Courts-Martial. 

See Royal Forces. 


Part XV. — Maritime Courts. 

Admiralty courts & Jurisdiction.] — Sec Ad- | Formal investigation of shipping casualties.] — 
miralty, Vol. I., pp. 99 et sen. See Magistrates ; Shipping & Navigation. 

Naval courts.] — See Shipping Navigation. 

Slave trade.] — See Prize Law & Jurisdiction. Prize courts.] — See Prize Law k> Jurisdiction. 
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Part XVI. — Consular Courts. 


960. Jurisdiction generally — Acquisition of.] — 

(1) The effect of Forei^ Jurisdiction Act, 1843 
(c. 94), is to make the jurisdiction of the British 
consular authority in the Ottoman Empire liable 
to be regulated by Ord. in Council ; & the Ord* in 
Council of Aug. 27, 1860, provides for the exorcise 
of such jurisdiction in suits between British sub- 
jects & the subjects of foreign states. 

(2) The nature & extent of the consular juris- 
diction must he solved by reference to usage. 
The Consular Ct. has exercised a customary 
jurisdiction in rent in cases of botton^, whence 
the right to exercise a similar jurisdiction in cases 
of collision may be inferred. — Papayanni v. 
Russian Steam Navigation & Tkading Co., 
The Laconia (1863), 2 Moo. P. C. C. N. S. 161 ; 
Brown. & Lush. 117 ; 3 New Rep. 219 ; 33 
L. J. P. M. & A. 11 ; 9 L. T. 37 ; 9 Jur. N. S. 1160 ; 
12 W. R. 90 ; 1 Mar. L. C. 378 ; 15 E. R. 862, P. C, 
dnnotations : — GeneraUy, Mentd. The Brothers v. The 
Fingal (18GU), 21 L. T. 621 ; Messina v. Petrooocchmo 
(1872), L. 11. 4 P. C 144 ; Tho Vera Cruz (No. 1) (1884), 
9 P. D. 88. 

961. Admissibility of evidence as to.] — 

An alien who has enlisted in a British Indian regi- 
ment stationed in Canton, China, is a pemon who 
enjoys his Majesty’s protection ” by vii*tuo of 
Foreign Juiisdiction Act, 1890 (c. 37), & is there- 
fore subject to the jurisdiction of the Supreme Ct. 
of Cliina & Corea. 

A private in an Indian regiment murdered one 
of the officers. Shortly afterwards, while he was 
m custody, the commanding officer asked him, 
“ Why have you done such a senseless act ? ** & ho 
replied, “ Some three or four days he has been 
abusing me, At without doubt I killed him.” At 
the trial the judge admitted this statement, which 
was objected to by counsel for the defence. The 
prisoner was convicted; — Held: even if the evi- 
dence was inadmissible, which apparently it was 
not, there being ample undisputed evidence 
cUiunde of the guilt of the prisoner, & it being very 
improbable that the statement influenced the 
verdict of the jury, there was no such miscarriage 
of justice as would justify the Judicial Committee 
in advising an interference in the matter, — 
IBKAHIM V, R., [1914] A. C. 699 ; 83 L. J. P. C. 
186 ; 111 L. T. 20 ; 30 T. L. R. 383 ; 24 Cox, C. C. 
174, P. C. 

Annotations : — Mentd. R. v. Colpus & Boorman, U. v. 
White, [1917J 1 K. B. 574 ; U, v. Crowe ffc MyerHcough 
(1017), 81 J. P. 288 ; R. v. Voisin, [1918] 1 K. B. 531 ; 
R. V. Cook (1918), 34 T. L. R. 515. 

Jurisdiction in criminal matters.] — See No. 951, 
ante. No. 958, post. 

Appeals to Privy Council.] — See No. 958, 

post, 

962. In China — Jurisdiction — Allen soldier in 
Indian regiment — Serving in Canton.] — I bkahih v, 

R., No. 951, ante, 

963. Procedure — Joinder of causes of 

action.] — (1) There is nothing in the rules of the 
cts. of China & Japan to warrant the joinder in 
one suit of different & distinct causes of action not 


being causes of action by & against the same 
parties. 

(2) By rules of Her Majesty’s Cts. for China & 
Japan, r. 39, whoie two or more distinct causes 
of suit are joined in one proceeding the ct. may 
order that different records be made up, or dismiss 
the suit : — Held : the language of the rule with 
regard to .the dismissal of such suits could not be 
construed as impliedly authorising their institution. 

(3) R. 339 enacts that in bM matters not ex- 
pressly provided for, the English procedure shall, 
as far as possible, be followed : — Held : a number 
of separate claims for damages arising out of the 
same event could not be joined in one proceeding, 
such a suit never having been maintainable in 
England. — ^Peninsular & Oriental Steam Navi- 
gation Co. V. Tsune Ki.tima, [1895] A. C, 661 ; 
64 L. J. P. C. 146 ; 73 L. T. 37 ; 11 T. L. R. 636 ; 
8 Asp. M. L. C. 23 ; 11 K. 508, P. C. 

dnnotalions : — GeneraUy » Mentd. Carter v, Riifby, [1896] 2 

Q. B. 113 ; SatUer r. G. W. Ry. (1896), 45 W. R. 51 ; 

Oxford & OambridpTO Universltiea v. Gill (1898), 79 L. T. 

338 ; Stroud v. Lawson. [1898] 2 Q. B. 44. 

954. In Egypt — Constitution.] — In answer to 
his wife’s petition for a divorce the husband by an 
act on petition alleged that the spouses were 
domiciled in the British Protectorate of Egypt, & 
that the English ct. had no jurisdiction to dissolve 
the marriage. The husband was born in England 
in 1872, his father being a Britisli subject of Russian 
parentage. Since 1895 he had resided permanently 
m Egypt. The wife was bom in Egypt & had 
always been, & still was, domiciled there. The 
marriage took place at Alexandria, & the matri- 
monial home had always been in Egypt. Tho 
Ottoman Order in Council of 1910 wliich provides 
for the constitution & powers of His Britannic 
Majesty’s Cts. for the dominions of the Sublime 
Porte, excepts from the jurisdiction in matrimonial 
causes conferred on those cts. the jurisdiction 
relative to dissolution or nullity or jactitation of 
marriage. Tho husband’s name was inscribed on 
the register of British subjects resident in Egypt 
to whom certain privileges were conceded by 
treaty. Persons so registei‘ed were amenable only 
to the jurisdiction of the British consular cts. in 
matters civil & criminal, enjoyed immunity from 
territorial rule & taxation, 6c constituted a privi- 
leged society living under English law on Egyptian 
soil & independent of Egyptian Cts. & tax- 
gatherers. Egypt became a British Protectorate 
in 1914, & by a decree of the Sultan of Egypt 
dated Feb. 6, 1915, the then existing exceptional 
jurisdictions were continued : — Held : the English 
ct. had no jurisdiction to entertain a suit by his 
wife for dissolution of marriage. 

Until Dec. 1914, Egypt was, in the contempla- 
tion of law, a part of tl^e Ottoman dominions ; but 
in that month the suzerainty of the Sultan of 
Turkey was terminated, & Egypt became a 
Sultanate under the protection of Great Britain. 
[Egypt became an independent kingdom in Mar. 
1922.] The capitulations between Great Britain & 


PART XVI. 

f. In Uganda — Over persons not rest- 
defni within a British Protectorate .] — 
Two uativcB of a German Protootorate 
were convicted by tho English Consular 
iX, of Uganda of aiding & abetting the 
King of Unyoro In waging war against 
the King of Uganda & the Queen* 
Embress. One of them was also con- 
victsd of slayedealing : — Held : (1) the 
English ConsDlar Ct. had no inris- 


dictlon, inasmuch as the accused, even 
If subjects of a Signatory Power, were 
not resident, ic their oflenoes were not 
committed within a British Pro- 
tectorate ; (2) the alleged fact that tho 
“ locus in qya *• was In British Military 
occupation gave no jurisdiction to the 
Consular Ct. — Qubkn-Emi^kbsb v, Juma 
(1896), 1. L. R. 22 Bom. 54.— IND. 

g. in ZanHbar — Over foreign auh- 
ieau enjoying British preiedion ,] — ^The 


Greek residents at Zanzibar having 
been 1^ Intomatinnal action placed 
under British protection, arc liable to 
the British Criminal law in force in 
Zanzibar. Accused, who was a Greek 
under British protection at Zanzibar, 
was convicted by tho Britisli Consular 
Ct. at Zanzibar of culpable homicide 
not amounting to murder, and sen- 
tenced. He appended to the H. 0. 
of B. i^Held: (1) ft was competent 
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the Sultan of Turkey were confirmed by the Treaty 
of the Dardanelles in 1809, & by s. 16 of that 
treaty it was provided that disputes amongst the 
Engliish themselves should be decided by their 
own magistrate or consul according to their 
customs, without interference by the Turkish 
authorities. Consular cts. were accordingly ostab> 
lished for the decision of such disputes between 
English subjects, not relating to land, such 
cts. are now related in Egypt by the Egypt 
Order in Council of His Majesty dated Feb. 10, 
1916. By that Order the jurisdiction of the 
Consular cts., which had been established by His 
Majesty in Egypt under the Capitulations, was 
continued. These cts. deal with disputes, not 
relating to land, the parties to which are all 
British subjects, & all questions affecting the per- 
sonal status of a British subject must be determined 
in the consular cts. The consular jurisdiction 
over British subjects in Egypt is exercised under 
the Order in Coimcil of Nov. 7, 1910, modified as 
i*egards Egypt by the Egypt Order in Council of 
Feb. 10, 1916, which was made after the renuncia- 
tion of allegiance to Turkey & the constitution of 
Egypt as a separate Sultanate under British pro- 
tection. There is a Supreme Consular Ct. sitting 
at Alexandria, & provincial cts. are provided for 
by art. 17 of the Order in Council. The ct. has 
jurisdiction over British subjects in Egypt, & any 
property there of any British subject, as also in 
respect of British ships within its limits. It 
has also jurisdiction in certain special cases with 
regard to Ottoman subjects & foreigners with 
the consent of their Government. Its jurisdic- 
tion is in matters criminal &> matters civil (Lord 
Finlay, C.). 

In the case of the consular cts. its decrees & 
orders are enforced & carried out, not by consular, 
but by Egyptian ofiftcers (Lord Atkinson). — 
Casdagij: V, Casdagli, [1919] A. C. 145 ; 88 
L. J. P. 49 ; 120 L. T. 52 ; 35 T. L. B. 30 ; 63 
Sol. Jo. 39, H. L. 

965. Jurisdiction.] — Casdagli v. Cas- 

dagli, No. 954, ante, 

956 , Xo issue sequestration — Against 

members of joint stock company.] — A railway co. 
& partnership complete & existing in a foreign 
country is not within the purview of the English 
Joint Stock Cos. Acts, 1856 (c. 47), 1857 (c. 14), 
so as to enable H. B. M. Consular Ct. in Egypt to 
issue sequestration against such of the members 
of the co. as were resident within the jurisdiction 
of that ct. for not complying with an order of the 
ct. to register the co. as one of limited liability 
under the English Acts. — Bltlkeley v, Schutz 
(1871), L. B. 3 P. C. 764 ; 8 Moo. P. C. C. N. S. 
170; 17E. B. 276, P. C. 

AnrwtcUiom : — Refd. Bateman r. Service (1881), 6 App. Caa. 

386. Mentd. Clolquhoim (Siiryeyor of Taxes) v. Heddon 

(1890). 54 J. P, 392 ; Re Syria Ottoman Ry. (1904), 20 

7. L. R. 217. * 

957 , Procedure — Enforcement of decrees 

& orders.] — Casdagli v. Casdagli, No. 954, ante. 

958, In Japan — Constitution — Jury.] — In 
coimtries in which “ by treaty, capitulation, grant, 
usage, sufferance & other lawful means,” the 
Queen has obtained jurisdiction within the meaning 


of the Foreign Jurisdiction Act, 1890 (c. 37), by 
which she is empowered to exercise such juris- 
diction ” in the same & as ample a manner as if 
she had acquired it by the cession or conquest 
of territoiy ” she is by Ord. in Council empowered 
to establish cts. & regulate procedure in tlie 
manner prescribed in such Ord. The .1 apan Ord. 
in Council, 1865, constituted a c(>. with a. jury of 
five, &; in the ct. so established applt. was convicted 
of the murder of her husband : — Held : the Ord. 
was not ultra vires, & applt. was not entitled as a 
British subject to a jury of twelve. — Ej; p. Oauew, 
[1897] A. 0. 719 ; sub nom. Carbw Crown 
Prosecutor in Jai>an, 60 L. J. P. C. 95 ; 77 

L. T. 1 ; 13 T. L. B. 512 ; 18 Cox, C. C. 625, P. C. 

959 . Jurisdiction — Order in Council cannot 

extend terms of treaty.] — The Ord. in Council 
made in pursuance of the treaty witli Japan 
cannot operate to confer a jurisdiction upon the 
British cts. wider than was acquired by treaty. 

In entertaining a claim by a Japanese bubjeot 
or by the Japanese Govt, against a British sub- 
ject the consular cts. have no jurisdiction to 
allow a counterclaim by deft. — Imperial Japanese 
Government v. Peninsular & Oriental Steam 
Navigation Co., [1895] A. C. 011 ; 01 L. J. P. 0. 
107 ; 72 L. T. 881 ; 11 T. L. B. 498 ; 8 Asp. 

M. L. C. 51 ; 11 B. 493, P. C. 

Annotatiom * : — Reid. Casdagli v. CaBda^di, fllMS] P. 89 

Mentd. Skeate v. Slaters (1914), 83 L. .1. K. B. 676 ; Tlio 

Tervaete. [1922] P. 259. 

960. Counterclaim by British de- 

fendant against Japanese plaintiff.] — Impjsiual 
Japanese Government v. Peninsular <Sc 
Oriental Steam Navigation Co., No. 959, ante, 

981. Procedure — Joinder of causes of 

action.] — ^Peninsular & Oriental Steam Naviga- 
tion Co. V. Tsune Kijima, No. 953, ante, 

962. In Morocco — Jurisdiction — Concurrent 
with Supreme Court of Gibraltar.] — The ('onsular 
Ct. of Morocco & the Supreme Ct. of Gibraltar 
having a concurrent jurisdiction in the matter of 
an offence charged against applt. he was arrested 
in Ijondon ordered by the Q. B. Div. to bo tried 
before the Supreme Ct. at Gibraltar :--lIeld : as 
an incident to that order he was entitled to bo 
tried according to the procedure of that ct., that 
is by a jury. — Spilsbury v. B., [1899] A. O. 392 ; 
68 L. J. P. 0. 00 ; 80 L. T. 602 ; 63 J. P. 091 ; 
15 T. L. R. 345 ; 19 Cox, C. C. 303, P. 0. 

963. In Turkey — Jurisdiction — Compulsory only 
over British subjects.] — I^apayannt v. B-ussian 
Steam Navigation & TiiADiNG Co., The Laconia, 
No. 950, ante. 

964. Regulated by Order in Council.] 

— ^Papayanni V. Russian Steam Navigation & 
Trading Co., The Laconia, No. 950, ante. 

965 . Admiralty.] — Papayanni v. 

Russian Steam Navigation & Trading Co., The 
Laconia, No. 950, ante. 

.] — See, also, Admiralty, Vol. I., 
p. 255, No. 1813, ^ ^ 

966. Adjustment of average.] — A 

ship was injured by straining in a storm, & was 
towed into Constantinople when some of the 
wheat was found to be damaged, & the ship herself 
unable to proceed without undergoing thorough 


Inoidout of appellate powers, but, on 
the coutraryf can only be exercised 
where there is no appeal ; & had it 
been liiionded to give such powers to 
the High Ot. at Bombay, it would 
necessarily have been expressly pro- 
vided for. — Khoja Shivji Somji v. 
Hasuam Gulam Hussbntejpah (1895), 
I. L. R. 20 Bom. 480.— IND. 


to H.M. to exorcise Jurlsdlotlon in one 
loreigu state over the subjects of 
another foreign State ; (2) under 

Order In Counoil, 29 Nov., 1884, the 
provisions referring to British subjoots 
were applicable to foreigners enjq; * 

British protection in so far as 1 

had Jimsdiotton at Z. in relation to 
^oh persons ; (8) prisoner, being a 
Biitiw protected person within the 
order, was amenable to the Juriidiction 


of 

V. RJBiGO .iii.v/i.'i \jiww/p Jk, *ji, *w. 

19 Bom. 741.— IND. 

h. WheUier judgments in 

civil cases subject to revision.] — The 
High Ct. at Bombay has no power of 
revision over olvU oases tried hy the 
Consular CJt. at Zanzibar, thougix It is 
authorised to hear appeals from the 
deohdons of that Ct. as a District Ct. 
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I’epaii’. Tlie British Supreme Coiisulai* Ct* w€is 
applied to by petition, & surveyors were appointed, 
who recommended the sale of the diunaged portion 
of the cargo, & the transshipment of the rest, & 
^.n order of the ct. was made in accordance with 
this recommendation. Subsequently the ct. duly 
appointed avciage adjustei-s, who investigated the 
various claims, Ad they, following the decision of 
the judge of the Consular (^t. to whom the question 
was submitted, made up the average adjustment 
according to the law of France, & the average 
adjustment was registered & homologated by a 
decree of the ct. The damage to the wheat was 
treated as general average, & properly so, according 
to the law of France. Upon action brought to 
recover a general averj^e loss : — Held : the 
Consulai* Ct. at Constantinople had jurisdiction 
to make the ordei‘s.- Mavro v. Ocean Marine 
Insurance Co. (1874), L. B. 9 C. P. 595 ; 48 
L. J. i\ P. 339 ; 31 L. T. 189 ; 2 Asp. M. L. C. 
391 ; dbid. (1876), L. li. 10 C. P. 414, Ex. Ch. 
Annotations Mentd. HiU v. Wilfeon (1879), 4 C. P. 1). 329 : 

Afcfeicurttzioni (Jcnerali v. S.S. Bessie Morris Co., |i892J 

1 Q , B. 571. 

967. To order sale of land in Turkey 

— Held by British subject in name of Turkish 
subject.] — Previously to the protocol of .June, 1897, 
peimitting British subjects to liold land in ^rkey 
in their own names, they were pennitted only to 
hold land in the name of some female relative, or 
of some native subject of the Ottoman Empire. 
Two partnei's who owned some land before 1898 
had not availed themselves of the protocol, but 
continued to hold the land in the name of a subject 
of the Sultan. A suit was instituted by one of 
tlie partnei-s in the Supreme Consular Ct. of Con- 
stantinople for the dissolution of the paitnership 

for taking th(‘ accounts. An order was made in 
the suit that the receiver should sell the land by 
auction H( Id : the order was not ulfra vires of 
the ct.- Abbott v. Abbott (1871), li. K. 9 P. C. 
220, P. C. 

90 g, Of person not party to 

suit.] — A suit w’as biought in the Consular (T. of 
Turkey by resp. against tlu‘ wife of applt. for a 
sale of a piece of land in Ihinkipo, with the mill & 
bakery erected thereon, Ac for the payment of 
thi’ee-fourths of the proceeds into ct. Kesp. was 
trustee in liquidation in respect of the three- 
fouiilis share only in the benelicial interest in the 
said property, winch share was subject to a mtge., 
applt. who was no party to the suit, being entitled 
to the remaining one-fourth share unincumbered : 
— Held : the ct. could not compel a sale nor put 
a purchaser into possession of more tlxan the 
three-fourth’s share, subjt^cl to the mtge., which 
was vested in resp.- Pitts v. La Fontaine (1880), 

5 App. Cas. 594 ; subsequent proceedings^ 9 App. 
Cas. 482, P. C. 

'.J — See , also ^ Conflict of Laws, 
\ol. XL, p. 398, No. 481. 


909 . Prooedure.l^—Bv the Ord. in Council 

creating the Consular Ct. at Constantinople, it is 
provided that the procedure is to be so framed as 
to insure substanti^ justice on the merits, without 
regard to strict technicalities of pleading. — B lack 
v. Ott'OMAN Bank (1802), 15 Moo. P. C. 0. 472 ; 
6 L. T. 793 ; 8 Jur. N. 8. 801 ; 10 W. B. 871 ; 
16 E. li. 673, P. C. 

Annotations: — Mentd. WulU r. Jay (1872), 41 L. J. Q. B. 
322 ; Mansfield Ordns. v. Wrig:ht (1882), 9 Q. B. D 983 ; 
Carter v. White (188;J), 25 Ch. D. 666 ; Durham Cori)i). 
V. Fowler (1889), 22 Q. B. D. 394 ; Klngston-upon-Hull 
Corpii. n. Harding (1892), 41 W. K. 19. 

Judgment in consular court — Validity of — Foreign 
consular court.] — See Conflict of Laws, Vol. XI., 

р. 466, No. 1130. 

970. As defence to action.] — A charter 

party contained a clause, that freight should be 
paid “ on unloading Ac right delivery of the cargo, 
less advances in cash at current rate of exchange ; 
one half of the freight to be advanced by freighter’s 
acceptance at tliree months on signing bills of 
lading.” The charterer gave his acceptance 
accordingly, Ac received from the purchascT of the 
cargo the agreed price of the cargo less the amount 
of freight remaimng to be paid to the captain on 
delivery at Alexandria, the port of discharge. 
Before the acceptance became due, Ac before th(‘ 
vessel arrived at Alexandiia, the charterer became 
insolvent, & executed an inspectorship deed. Tlie 
captain, having heard of the insolvency, refust*d 
to give up the cargo without payment of the whole 
freight, which was ultimately guaranteed by 
persons at Alexandria, at the request of the pur- 
chaser of the cargo. The captain sued thesii 
persons in the Consular Ct. of Alexandiia, Ac they, 
by tlu‘ authority of the jjurchaser of the cargo, 
paid liim the whole amount of th(^ freight. Tiu* 
charterer’s acceptance came to maturity after tiie 
captain had obtained the guarantee for payment 
of the whole freight, Ac was dishonoured : — Held : 
(1) the purchaser of the cargo was entitled to 
receive it, on payment of half the freight ; (2) the 
proceedings in the consular ct. did not debar him 
from recovering in this ct. the amount paid to 
the captain in excess of what he was entitled to 
demand. 

The second question is, whether the iiroceedings 
in the Consular Ct. at Alexandria bar the pltf.’s 
right to recover in this ct. 1 think that they do 
not (WiLLES, J.). — Tamvaco V, Simpson (1895), 
19 C. B. N. 8. 453 ; 31 L. J. C. P. 298 ; 13 L. T. 
1()0 ; 11 Jur. N. 8. 929 ; 13 W. K. 1109 ; 2 Mar. 
L. C. 249 ; 144 E. li, 893 ; affd, (1899), L. li. 1 
C. P. 393, Ex. Ch. 

Annotation: — Generally, Mentd. Coultliurhl v. S^^ool (1666), 

L. K. 1 C. P. 649. 

.] — See , also . Conflict of Laws, 

Vol. XI., pp. 496, 497, Nos. 1209, 1233. 

Protection of judges.] — See Public Authohitiks 

с. Public Officers. 



Part XX. — CIourts held by Sheriff. 
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971. Jurisdiotion — Subject to common law.] — 

J. DE W.’s Case (1371), Y. B. 45 Bdw. 3, fo. 7, pi. 8. 
AnnotaJtUms : — Retd. Crowley’s Case (1818), 2 Swan, 1. 
Mentd. Wood's Case (1771), 2 Wm. Bl. 745. 

972. Not exercised by common law courts.] 

—Anon. (1606), Keil. 160 b, pi. 43 ; 72 E. R. 324. 

973. Concurrent with common law courts.] 

— Judgment before justices in eyre will not bar 
the right of the party, but he can bring an action 
at common law. — Norfolk (Duke) v. Newcastle 
(Duke) (1066), 1 Sid. 290 ; 82 E. R. 1116. 

Annotaiion Mentd. Layton’s Case (1705), 11 Mod. Rep. 50. 

974. Rights of common over wastes of 

forest — Jurisdiction of Court of Chancery.] — A bill 
was filed on behalf of all the owners & occupiers of 
land within a forest, other than the waste lands of 
the forest, except such of them as were defts. or 
were alleged to be sufficiently represented by 
defts. or some of them, to e^jtablish a right of 
common over all the wastes of the forest : —Held : 
the Cl. of Ch. had jurisdiction in the matter. 


It is alleged in the bill that the forest cts. had 
jurisdiction to do certain things, but there is no 
allegation in which it is said, or from wliich it 
can be inferred, that the forest cts. had any ex- 
clusive jurisdiction or that there is any law of the 
forest preventing Diis ct. from having juiisdiction 
to entertain a bill in relation to a right of this 
kind (Jaaoss, L.J.). — Hewers Comhs. op I.»oni)on 
V. Glasse (1872), 7 Oh. App. 456 ; 41 L. J. Oh. 
409 ; 26 L. T. 647 ; 20 W. R. 515, D. JJ. 
Anruiiatwm : — Mentd. Allgood i\ (iibsoo (1876), 34 L. T. 
883 ; London SowerH Comrs. v Cellatly (1870), 24 W. R. 
1059 ; JiascellcF V Onnlow (1877), 2 Q. 14. D. 133 ; 

V. Lewis (1882), 52 L. J. Ch. 16; Howard r. Maitland 
(1883), 11 Q. 14. U. 605 ; Temporfon v. Ru'Sholl (1803), 
9 T. L. II. 298. 

Right of subject to hold forest courts.]— See Con- 
stitutionai. Law, Vol. XL, p. 586, No. 871. 

Royal forests.] — See Constitutional Law, 

Vol. XI., p. 586, No. 871 ct seq. 

Removal of proceedings in by certiorari.] — See 
Crown Practk’e, p. 401, No. 2451, jwst. 


Part XVIII. — Court of Chivalry. 

975. Jurisdiction — Over armorial ensigns & 979. Governed by civil law— Right of appeal.]— 

bearings.] — The Ct. of Chivalry takes cognisance The Ct. of (^/hivalry proceeds according to the 
of questions relating to the right to use armorial rules of tlio civil law, except in cases omitted, A 
ensigns & bearings. — Scroop v. Grosvenor (1389), there they go according to th(" course A custom 
Calendar of Close Rolls, Richard II., Vol. III., of chivalry & arms. By the canon law an appeal 
p. 586. I is admitted from all gi*i(*vances in general, but as 

976. Criminal Jurisdiction.] — Rea (TjORd) the Ct. of Chivalry is governed by the civil law, 

r. Ramsey (1631), 3 State Tr. 483. | tliis ct. will not grant a commission of delegates 

977. Whether prohibition lies.] — Oldts v, upon an appeal from any interlocutory order of that 

Donmillb (1695), Show. Pari. Cas. 58 ; IE. R. 40. ct. except only where tlu^re is a definitive sentence, 
Aimotafions Clerk v, Lee (1714), 10 Mod. Hep. 258. or such an one as is termed in the civil law, f/mpd- 

Mentd. sturia v. Freccla (1880), 5 App. Can. 623. irreparolnle, — Blount’s Case (1737), 1 Atk. 

978. .] — Chambers v. Jennings (1702), 7 295 ; 26 E. K. 189 ; sxd) nom. Ex p. Blunt, 

Mod. Rep. 125 ; 2 Salk. 553 ; Holt, K. B. 597 ; 87 Ex p. Henchman, West temp. Hard. 25, L. C. 

E. R. 1139. Amwtfitinns The Dlclaioi, 1 1892] P. 301; He 

Annotations : — Reid. Lockey v. Hanprorfield (1738), Audr. Clifford & O’Sullivan, [1921 j 2 A. C. .) 70. 

286 ; Re CJlfford & O'HulUvaii, 11921] 2 A, C. 570. See^ aLso, PEERAGES & DIGNITIES. 


Part XIX. — Court of Claims. 


, 980. How far conclusive.]— Although the deci- 
sion^ of the (Jt. of Claims cannot be treated as 
res judicata so as to bar further litigation, it pro- 
ceeded fi'om a very high authority which it is not 
safe to call in question unless there is a very clear 


case (Lord Loreburn, C.).--S(utyM(}EouR Wed- 
DERBURN V, LAUDERDALE (EARL), 11910] A. C. 
342 ; Sid) nom. Weddbrburn v, Lauderd^vle 
(Earl), 26 T. L. R. 389, H. L. 


Part XX. — Courts held by Sheriff. 

See Sheriffs & Bailiffs. 


J. — VOL. XVI. 



194 


Courts, 


Part XXI. — Palatine Courts. 


Sect. 1, —COURT OF DUCHY CHAMBER OF 
LANCASTER. 

981. Extent of Jurisdiction— In general.] — 

Deft 8. inform, that the bill is exhibited for certain 
lands, parcel of the Duchy of Lancaster ; & there- 
fore ordered, that for so much it shall bo dis- 
missed. — ^IhiicE V Lloyd (1579), Cary, 97 ; 21 
E K. 52. 

982. .] — Owen v. Holt (1614), Hob. 

77 ; 80 E. K. 227. 

983 . ,] — Pi’ohibition granted to the 

CJt. of the Duchy of Lancaster because they 
questioned there the validity of letters patent 
granted to W.— Warner v. Suckerman & Coates 
(1015), 8 Bulst. 119; 81 E. R. 101; s^ib nom. 
Coats & Suckerman v. W^vrner, 1 Roll. Rep. 252. 
Jnnoiation: — Mentd. Forster t?. Forster Berridgo 

(1863), 4 B. & S. 187. 

984. .] — llULSE r. Daniel (1629), 

Toth. 82 ; 21 E. R. 130. 

985. Not exclusive of superior courts.] — Wlior. 
lands in the Duchy of Lancaster had boon granted 
under the seal of the Duchy or tlie Crown pro- 
ceedings in i*e.spoct of them in ct. of the Duchy 
are liable to be restrained by injunction in Ch. 
since the Ct. of (li. has priority of jurisdiction. — 
Levington r. Wooton (1681), 1 Rep. Cli. 52; 
21 E. R. 505. 

986. .] — Fleetwood v. Pool (1000), Hard. 

171 ; 145 E. R. 480. 

987. ,] — Prohibition refused to the Duchy 

Ct, at Westminster for holding plea by English 
bill of lands in the County Palatint*.— Fisher v. 
Patten (1071), 2 Keb. 820 ; 2 lx3V. 24 ; 81 E. R. 
522. 

988. .] — The Ct. of Exch. has jurisdiction 

over matt el's in equity aiising within the county 
palatine of Lancast/er. 

A demurrer to a bill for want of jurisdiction, 
because the subject-matter of the suit, which was 
transitory, arose & the parties resided within 
that county palatine, & the jurisdiction of its 
Ct. of Ch., was overruled. — Cheei'HAM v. Crook 
0825), M‘Cle. & Yo. 307. 

989. Court of revenue only.] — The Duchy Ct. 
is a ct. of revenue only, & is not jiriviloged to bring 
up a prisoner by haheaft corptift. — R. v, 8mith 
(1759), 2 Keny. 578 ; 96 E. R. 1285. 


SEcrr. 2.— CHANCERY COURT OF LANCASTER. 

Sub-sect. 1. — Jurisdiction. 

990. Whether co-ordinate with Court of Chan- 
cery.] — Bill for discovery of title to lands in the 
County of Tiancaster : — Held : the jurisdiction of 
the County Palatine of Lancaster excluded that 
of the High Ct. of Ch. — Gerrard v, Stanley 
(1667), 1 Rep. Ch. 278 ; 21 E. R. 672. 

991. .] — In 1874, a petition was presented 

in the Cyt. of the County Palatine of Lancaster for 
a guardian & maintenance to two infants, who 
were entitled for life to a veiy large property 
imder their great-grandfather’s will. Their mother 
& another person wfere appointed guardians, & 
an allowance for maintenance was fixed, & was 
afterwards varied from time to time by the ct. 
In 1877, the mother, as next friend of the infants, 
obtained in the High Ct. a judgment for admini- 
stration of testator’s estate, & then took out a 
summons in the action for the appointment of 


guardians & an allowance for maintenance. 
This summons was not served on the other 
guardian, but he heard of it, & by the direction 
of the V.-O. of the County Palatine took out a 
summons for direct ions in the Palatine Ot. On 
the summons being attended, the V.-O. expressed 
strong disapprobation of the conduct of the 
mother in taking out the summons in the High Ot., 
took an undertaking, which she voluntarily 
offered, not to proceed further with the summons 
in the High (^1., & made a reference to the registrar 
as to revising the allowances for mwntenance. 
Soon afterwards, the mother, as next friend of the 
infants, ay)plied to the V.-C. of the County Palatine 
to discharge the undertaking & to stay proceedings 
in the Palatine Ct. This application having been 
refused, the mother, as next friend of the infants, 
appealed : — Held : U) although tlie High Ct. had 
full jiudsdiction to appoint guardians & order 
maintenance, noi witlistanding tlie previous orders 
made by the Palatine Ct., such jurisdiction ought 
not. to be exercised unless some special ground was 
shown, inasmuch as it wavS better for the infants 
that tli(4r maintenance education should remain 
undej* the direction of the judge who had directed 
them for three years, & was fulJy acquainted with 
the case, Ac tlie pi*oceedings in the Palatine Ct. 
ought not to be stayed; (2) as the V.-C. of the 
County Palatine had no jurisdiction to grant an 
injunction to restrain proceedings in the High Ct., 
ho ought not to have taken an undertaking to 
discontinue them, & the undertaking would be 
discharged . — Re Alison’s Trusts, Re Johnsons, 
Infants (1878), 8 Ch. D. 1 ; 47 L. J. (hi. 755 ; 
38 L. T. 304 ; 20 W. R. 450, 0. A. 

Annotations : — Refd. lie Swire, Mellor v. Swiro (1882), 46 

L. T. 437 ; lie Couuolly, Wood v. Ooimolly, [1911] 1 Ch, 

731. 

992. In lunacy — Cannot appoint new trustee — 
In place of trustee of unsound mind — Trustee Act, 
1850 (c. 28) .J — The appointment, under Trustee 
Act, 1850 (c. 28), of a new trustee in the place of 
on(; of unsound mind not so found by inquisition, 
belongs to the jurisdiction in lunacy, & not to 
that of the Ct. of Ch. It cannot therefore be 
exercised by the Ct. of Ch. of Lancaster . — Re 
Ormerod (1858), 3 De G. & J. 249 ; 28 L. J. Oh. 
55 ; 32 L. T. O. S. 153 ; d Jur. N. S. 1289 ; 7 
W. R. 71 ; 44 E. R. 1204, L. JJ. 

Annutaiion : — Mentd. lie M., L1899] 1 Ch. 79. 

993. Land partly situate out of Jurisdiction — 
Sale by court.] — A sale by the ct. of land not 
within its jurisdiction cannot take effect in the 
-Duchy (>;. of Lancaster. Part of the real estate 
in question is situate in the county of 0., So out 
of the jurisdiction of the Duchy Ct. of Lancaster, 
&; 1 am of opinion that 1 cannot in that state of 
circumstances, stay the suit in this ct, though, if 
the Duchy Ct. of Lancaster had complete So entire 
jurisdiction over the whole matter, I should not 
hesitate to do so (Romilly, M.R.). — ^Wynnb v. 
Hughes (1869), 20 Beav. 377 ; 28 L. J. Oh. 283 ; 
32 L. T. O. S. 329 ; 5 Jur. N. 8. 105 ; 63 B. R. 
943 ; Order varied^ 28 L, J. Ch. 485, L. JJ. 
A^inotaiions : — ^Refd. lie Yates (1863), 3 De G. J. & Sm. 

402 ; lie Alison’s Trusts, Be Johnsons (1878), 38 L. T. 

304 ; Be LongdondoJe Cotton Spinning Co. (1878), 8 

Ch. D. 150. 

994. In personam — ^Extends to property wherever 
situate.] — The principle under which the jurls- 
^ction in personam of the old Ot. of Oh. extends, 
in effect, to property wherever situate, applies to 
the Ch. Ot. of the County Palatine of Lancaster. 
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Defte. in an action in the Ch, Ot. of the County 
Palatine of Lancaster were within but their 
property was beyond the boundary of the local 
jurisdiction : — Held : the jurisdiction of that ct. 
was the jurisdiction in personam of the old Ct. of 
Ch. within the boundary, & therefore the Palatine 
Ct. could exercise jurisdiction over the property, 
& could enforce any order in the action by applying 
to the Supreme Ot. under Ot. of Oh. of Lancaster 
Act, 1854 (c. 82), s. 7, & Jud. Act, 1873 (c. 66), 
s. 18 (2), & a motion by defts. to stay the action 
for want of jurisdiction would be refused with 
costs. — Re Longdendalb Ootton Spinning Oo. 
(1878), 8 Oh. D. 150 ; 48 L. J. Oh. 54 ; 38 L. T. 
776 ; 26 W. R. 491. 

^innotcUvni : — Mentd. Andrt'w v. Swansoa Cambrian Benefit 

Bldg. Hoc. (1880), 50 B. J. Q. B. 428. 

995. In regard to infants.] — Re Atjlson’s 
Trusts, Re Johnsons, Infants, No. 991, ante. 

996. Not ousted by insanity during in- 

fancy.] — The jurisdiction of the Lancaster Palatine 
(yt. &; of the High Ot. of Justice over its infant 
wards is not ousted by the fact that the wards 
during their infancy may become of unsound mind, 
in such cases, therefore, such cts. have Jurisdiction 
to entertain applications respecting the custody 
& education of the infants, although they may be 
of unsound mind & although the question of their 
sanit/y may be the principal point in dispute.- - 
Re Edwards (1879), 10 Oh. D. 005 ; 48 L. J. Oh. 
233 ; 40 L. T. 113 ; 27 W. R. 611, O. A. 

997. Patents Designs & Trade Marks Act, 
1883 (c. 57], s. 31 — Vice-Chancellor not ** court ’’ 
or “ judge.^’] — Proctor v. 8uiton Lodge Ohemi- 
cal Oo. (1888), 5 R. P. 0. 181. 

See, nowy Patents & Designs Act, 1907 (c. 29), 
s. 35. 

998. Power to direct trial of issue of fact by 
Jury — Before court itself- -Chancery Amendment 
Act, 1858 (c. 27), s. 3.] — Yates v , Kypfin-Taylor 
At Ware, [1899] W. N. 141. 

Annoiaiion : — Memd. In lh( Ksiah of Crippeu, HUH] P. 

108. 

999 . At assizes — Chancery Regulation 

Act, 1862 (c. 42), s. 2.] — Yates v , Kypfin-Taylor 
Ac Wakk, [1899] W. N. 141. 

Amwtation : — Menid. In ihc Eslaic of Crippen, [1911] P. 

108. 

See Chancery of Lancaster Act, 1890 (c. 23), s. 3. 

Power to stay proceedings.] — See No. 991, ante. 


Sub-sect. 2. — Practice and Procedure. 

See Chancery of Lancaster Ac^t, 1890 (c. 23). 

1000. Service on parties out of jurisdiction — 
Order of Court of Appeal — Court of Chancery of 
Lancaster Act, 1854 (c. 82), s. 8.]— (1) A suit was 
instituted by claim in the Ct. of Ch. of the County 
Palatine of Lancaster, & pltf. applied to the Lords 
Justices under the above Act, ss. 6 & 8. Their 
liordships ordered that service of the claim in 
the suit should be effected out of the jurisdiction 
of the Palatine Ot. & directed, under s. 6, that 
the order should be drawn up by a i*egistrar of the 
High Ot. of Ch. 

(2) The mere allegation that points of legal 
difficulty arose in this suit instituted in the Oh. 
Palatine Ot. did not induce the High Ct. of Oh. to 
order the transfer under s. 8 to its own jurisdiction. 
— Waltham v. Goodyear (1855), 7 De G. M. & G. 
76 ; 24 L. J. Ch. 587 ; 1 Jur. N. S. 197 ; 3 W. R. 
352 ; 44 B. R. 30, L. JJ. 

1001. J — Re Johnson (1892), 

86 Sol. Jo. 411, O. A. 

1002. Winding up of company.] 


— Under sect. 8 of the above Act, the Ot. of Appeal 
has jurisdiction to give leave to serve notices of 
orders & other proceedings in the winding up of 
a CO. which is being wound up by the Ct. of Oh. 
of the County Palatine of Lancaster, on persons 
residing in England outside the county of Ijancaster. 
— Re State Banking Corpn., Ltd. (1907), 51 
Sol. Jo. 265, C. A. ^ 

1003. Service of writ on sole defendant.] — 

Where the solo deft, to an action commenced in 
the Oh. Ct. of the County Palatine of Lancaster is 
resident out of the jurisdiction of that ct. leave 
to serve the writ of summons upon him out of 
the jurisdiction, if it will bo granted at all, will 
only be granted imder very special circumstances. 
— Re Watmough, Sergenson v. Beloe (1883), 
24 Ch. D. 280 ; 49 L. T. 220 ; 32 W. R. 101, C. A. 

1004. Leave of Vice-Chancellor or court 

required — For application to Court of Appeal.] — 
Ord. 2, r. 4, of the Chancery of Lancaster Rules, 
which provides that “ no writ of summons for 
service out of the jurisdiction . . . shall bo issued 
without the leave of the ct. or V.-C.,*’ aj) plies to all 
writs for service out of the jurisdiction of the 
Palatine Ot. whether the person to be served is 
or is not within the jurisdiction of the High Ct. 
Leave of the V.-C. or Ct. of the County Palatine 
for issue of the writ out of the jurisdiction must be 
obtained before making application to the Ct. of 
Appeal under Ct. of Ch. of Lancaster Act, 1854 
(c. 82), s. 8, for leave to servo the writ upon a 
pei*son out of the jurisdiction of the Palatine Ct. 
but witliin the jurisdiction of tlio High Ct.~- 
Walker V. Dodds (1887), 37 Ch. D. 188 ; 67 
L. J. Ch. 206 ; 58 L. T. 291 ; 36 W. R. 133, C. A. 

1005. Enforcement of order — Party out of Juris- 
diction — Submission to jurisdiction — Court of Chan- 
cery of Lancaster Act, 1850 (c. 43), s. 15.] — In 
order to enforce against deft, an order for leave to 
issue a writ of attachment made by the ct. of the 
County Palatine of Lancaster, deft, having sub- 
mitted to the jurisdiction, but being out of the 
jurisdiction of that ct. application should bo made 
to the High Ct. under the above Act. — Dunmorb 
V. Wharam (1898), 67 L. J. Ch. 221 ; 78 L. T. 
38 ; 46 W. R. 366 ; 42 Sol. Jo. 270. 

1006. When transfer to High Court ordered — 
Not on mere allegation of points of legal difficulty.] 
— Waltham v, Goodyear, No. 1000, ante. 

1007. Principal defendant out of juris- 

diction.] — Persons who had assigned properiy in 
trust for their creditors brought an action in the 
Ct. of the County Palatine against the trustees & 
a purchaser from them, for accounts, A to impeach 
the sale, alleging fraudulent dealings by the 
trustees & a collusive sale at an imder value. The 
property was witlxin the jurisdiction of the Pala- 
tine Ct. & all the parties resided within it at the 
time of the sale, but one of the trustees, whose 
conduct was especially impeached, had since gone 
to reside out of the jurisdiction of that ct. By 
leave of the Ct. of Appeal, service on him out of 
the jurisfficiion of the Palatine Ct. was effected. 
He then applied to transfer the action to the 
High OU The other defts. except a deft, having 
a very small interest concurrent with that of 
pltf. supported the application : — Held : without 
laying down any general loile, appet. being the 
principal deft, no sufficient reason was shown in 
this case for obliging him to defend the action in 
the County Palatine, & it ought to be transferred 
to the High Ot.— Cooke v. Smith (1890), 44 
Ch. D. 72; 62 L. T. 712, 0. A. 

1008. Joinder of causes of action — Application 
of R. S. C. & Palatine Court rules.] — Under 
R. S. 0., Ord. 16, r. 1, before Oct* 1896, separate 

o 2 
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Courts. 


Sect 2, — Chancery Court of Lancaster : Svib-sects, 2 
<6: 3. Sect. 3. Parts XXII. & XXIII. Sects. 
1 d: 2 : Sub-sects. 1 & 2.] 

causes of action against different defts. could not 
be joined, but at that date the rule was altered 
so as to permit, under certain restrictions, such 
a joinder. Ord. 10, r. 1, of the Kules of the 
I^ancaster PaJatine Ct. which was identical with 
11. S. C., Ord. 16, r. 1, as it originally stood, was 
not so amended ; but Ord. 67, r. 2, of the Palatine 
Ct. inles provides for following ** the course of 
piocedure 6: practice for the time being adopted 
in the Ch. Div. of the High Ct. of Justice,** if “ in 
any case it shall be found that the procedure & 
jiractice in respect of actions, or of other matters 
in the ct. is not in any particulars fully & ade- 
quately proi^ided for by the rules for the time 
being in force in the ct.’* In an action in the 
Palatine Ct. where separate causes of action 
against several defts. were joined, one of the 
defts. applied to have his name struck out for 
misjoinder : — Held : Ord. 67, r. 2, did not auto- 
matically alter Ord. 16, r. 1, of the Palatine Ct. 
Eules, .so as to introduce the practice of the High 
Ct., & appct. was therefore entitled to have his 
name struck out as a deft^. to the action. — Hare 
Spinning Co. v. Leigh, [1919] 1 Ch. 260; 88 
L. J. Ch. 124 ; 120 L. T. 647, C. 

1009. Stay of proceedings — In High Court — 
Land partly out of Jurisdiction.] — Wynne v. 
Hughes, No. 993, ante. 

1010. Property wholly out of Juris- 

diction.] — Be Longdendale Cotton Spinning 
Co., No. 994, ante. 

1011. Refused to stranger to pro- 

ceedings.] — A creditor who has obtained an 
administration decree in the I^ncaster Palatine 
Ct. lias no loctis standi to move to stay proceedings 
under another decree subsequently obtained in a 
suit in the High Ct. of Ch., to which he is not a 
party, & in which he has not proved his debt. — 
Re Yates (1863), 3 De G. J. & Sm. 402 ; sub now. 
Bradley v. Stelfox, Be Yates, 1 New Eep. 221 ; 
46 E. E. 690, L. C. 

Anrudation : — Mentd. lie Ijoiigdondale C’ot Ion Spiiiuiiigr Co. 

(1878), 8 Ch. D. 150, 

1012. Party out of Jurisdiction.] — 

An injunction was granted by the Lords Justices, 
as the Ct. of Appeal from the Chancery Ct. of 
Lancaster, to restrain a person out of the juris- 
diction of tliat Ch. Ct. from prosecuting an action 
which he had commenced in the Ct, of Q. 13. — 
Downes v. Jackson (1866), 14 W. E. 907, L. JJ. 

j[ 013 , No Jurisdiction in Vice- 

Chancellor of County Palatine to grant.] — Be Ali- 
son’s Trusts, Re Johnsons, Infants, No. 991, 
ante. 

1014 , In Palatine Court — Concurrent action 

in High Court.] — Where a debentmxj holder in a 
CO. carrying on business in the County Palatine of 
Lcmcaster commenced a representative action in 
the Ch. Div. of the High Ct. to enforce the deben- 


tures & gave notice of motion for the appointment 
of a receiver, &, before the motion came on for 
hearing, the owner of an equitable charge granted 
by the co. after the issue of the debentures on 
land acquired by it in Manchester conun enced an 
action in the liancaster Palatine Ct. with full 
knowledge of the High Ct. action, to enforce his 
security & obtained ex p. the appointment of a 
i*eceiver, wlio was subsequently continued on 
notice, notwitlistanding that in the meantime, to 
the knowledge of the I^alatine Ct. a different 
person had been appointed receiver in the High 
Ct. action. Upon a motion in the Ch. Div. by 
pltf. in the High Ct-. action for an injunction to 
restrain pltf. in the Palatine action, who had since 
been added as a deft, to the High Ct. action, 
from further proceeding with the Palatine action : 
— Held : t he ct. had jurisdiction to grant the 
injimction, A that jurisdiction ought to be exercised 
on the ground that the Palatine action was 
vexatious . — Be Connoli.y Brothers, Ltd., Wood 
V. CoNNOTj.Y Brothers, Ltd., [1911] 1 Ch. 731 ; 
80 L. .T. Ch. 409; sub nom. Be Conolly Brothers, 
IjTd., Wood v. Conolly Brothers, Ltd., 104 L. T, 
693, C. A. 

Annotalums : — Mentd. Guaranty Truat ('o. of New York v. 

Hannay» [1915] 2 K. B. 530 ; Coheo r. Rothfleld. (lUlUJ 

1 K. B. 410. 


Sub-sect. 3. — ^Appeals. 

1015. Time for bringing — Subject to R. S. C., 
Ord. 58, r. 15.] — All ap])eals from orders of the 
Lancaster Palatine Ct, whether interlocutory or 
final, are now governed by the rules in the Jud. 
Act, 1875 (c. 77), sched. 1, A not by Lancaster 
Palatine Court Act, 1850 (c. 43). Such appeals, 
therefore, as to time, are subject to Ord. 68, r. 16. 
-Lee V. Nuttall (1879), 12 Ch. 1). 61 ; 41 L. T. 
4 ; 27 W. E. 806 ; sub nom. Be Neville, JjEE v. 
Nuttaid, 48 L. J. Ch. 616, C. A. 

Anmitatiotis -Mentd. Ue Hopkins, Williams v. ilopkiii^? 
(1881), 18 Ch. D. 370 ; Re MaKy:i» Winehouse v. Wiuehouse, 
(1882), 20 Ch. D. 545 ; D’Epiiiouil, Tadman v. D’Epineuil 
(1882), 30 W. R. 423 ; Re Jones, Calver v. Laxton (1885), 
31 Oh. 1). 440 ; Rc Baker, Nichols v. Baker (1890), 44 
C’h. D. 262 ; Re Mi y, (Jrawford v. May (1890), 45 Ch. D. 
499‘; Re Louj?, Tarn v. Einmerson, [1895J 1 Ch. 652 ; 
Davies v. Parry, [1899J 1 Ch. 602 ; Re Rhoades, Ex p. 
Rhoades, [1899] 2 Q. B. 347 ; Re WhiUker, Whitaker v. 
Palmer, [1900] 2 Ch. 076 ; Re Ambler, Woodhead v. 
Ambler, [1905] 1 Ch. 697 ; Re Sutherland, Micholl v. 
Bulma, I1914J 2 Ch. 720. 

1016. Leave to appeal — Judicature Act, 1894 (c. 
16), s. 1 (1).] — Dowsgn, Taylor A Co. v. Droso- 
PHORE A Co., Ltd. (1895), 39 Sol. Jo. 262; 12 
E. 138 ; 12 E. P. C. 95, C. A. 

See Jud. Act, 1873 (c. 66), s. 18 ; Chancery of 
Lancaster Act, 1890 (c. 23). 


Sect. 3.— CHANCERY COURT OF DURHAM. 

Sec Palatine Court of Durham Act, 1889 (c. 47) ; 
Chancery of Durham Eules, 1889. 
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Part XXII. — Courts 

1017. Plea of privilege — ^Must show defendant 
commorant there.] — Plea of privilege of the Cinque 
Ports must aver that deft, was commorant there. 
— Thomson v. Pokes (1671), Preem. K. B. 12; 
89 E. R. 11. 

Court of Admiralty .] — See Admiralty, Vol. T., 
pp. 249, 250, Nos. 1774-1776. 


of the Cinque Ports. 

Cinque Ports Salvage Commissioners.] — See 
Admiralty, Vol. I., p. 250, Nos. 1777-1782. 

Jurisdiction not lost by non-user.] No. 253, 
ante. 

Whether writ of habeas corpus runs to Cinque 
Ports .] — See Crown Practice, p. 249, Nos. 477- 
479, poaU 


Part XXIII. — Borough and Local Courts of Record. 


Sect. 1.— IN GENERAL. 

1018. Remedy for failure to hold — According to 
charter — Whether by information against mayor.] — 

An information against the mayor of a boi'ough for 
not holding the chs. weekly according to tlie cliaiior, 
refused, because the neglect did not appear to be 
wilful, in delay of justice, or oppression of the 
subject. — R. i?. Halford (1733), Ridg. temp, 
11. 81 ; 7 Mod. Rep. 193 ; 27 E. R. 748. 

1019. Default of appearance — Process not served 

personally — Whether attachment lies by custom.] — 
Upon error from an inferior ct. it appeared by 
tlie record that in an action of debt, a sununons 
& attachment issued at the same time, k> were 
returnable at the same time, <fc neither of them 
was served personally on deft. At the return of 
these writs pltf. declared, & at a subsequent ct. 
had judgment by default, deft, never having 
aj)pearcd, & no appearance having been entered 
for him. The recorder of the inferior ct. certified 
this to be the practice of the ct. according to | 
immemorial custom : — Held : the custom to ' 

declare against a deft, before entry of appearance 
by him or by some person for him, was bad in 
law. Serrible : the custom to issue a summons & 
attachment at the same time was also bad. — 
Williams v, Bagot (Lord) (1825), 3 B. <fc C. 772 ; 

5 Dow. & Ry. K. B. 719 ; 107 E. R. 920. 

Anrwtalions : — Refd. Douglas v, Forrewt (18*28), 4 Ring. 

086. Mentd. Geils v. Dickenson (185*2), 17 .Tur. 4*23; 

Kx p. Story (1852), 8 Exch. 195 ; Barber u. Lamb (1860), 

8 C. B. N. S. 95. 

1020. Concurrent issue of summons & attach- 
ment — Whether custom good.] — Wd^liams r. 
Bagot (Lord), No. 1019, ante. 

Appeals.]— aSVc Nos. 816, 817, ante. Nos. 1059- 
1061, 1122, post. 

See, generally. Practice & Procedure. 


Sect. 2.— COURTS OF PIE POUDRE. 

Sub-sect. 1. — Constitution. 

1021. May be held without fair or market — By 
custom.]— Anon. (1473), Y. B. 13 Edw. 4, fo. 8, 
pi. 2. 

AnrwtcUions HaJman v. Colllnfl (1596), Cro. Eliz. 

489 ; Johnson v, Underwood (1618), Cro. Jao. 493 ; 

Hodges V, Moyse (1626), Cro. Car. 46 ; Newcastle v, 

Worksop U. C., [1902] 2 Ch. 145. 

1022. ,] — ct. of pie powder may by 

custom be incident to a market as well as a fair, 
& can by custom belong to a city or place where 
there is no fair or market at the time. 

The plea should be entered at the ct. held on the 
days on which the cause of action arises. 

An action for slander will not lie in such a ct., 
unless it be an action for slandering a man’s 
wares. — Hall v, Jones (1600), Moore, K, B. 


623 ; 72 E. R. 799 ; atib nom. Uowel v, Johns, 
Cro. Eliz. 773. 

1023. Incident to fair or market — Without 
special grant.] — Anon. (1497), Y. B. 12 Hen. 7, 
fo. 15, 17 pi. 1. 

Annotaiiona : — Mentd. Jontleman's Case (1583), 6 Co. Rep. 
11 a : Richards & Bartlot’s Case (1584), 1 Leon. 19 ; 
Griesley's Case (1588), 8 Co. R.ep. 38 a ; Thome v. Tyler 
(1642), March, 161. 

1024. May be founded on prescription.] — (1) 

Act. of pie powders can be founded on prescription. 

(2) A ct. of pie powders whicli is incident to a 
fair or market can only decide cases which aiuso 
during the fair ; but one founded on prescription 
can decide cases which arose before. 

An action for slanderous words does not lie in a 
ct. of pie powders unless they were spoken witliin 
the market or fair. 

(3) A ct. of pie poudre has, properly, juris- 
diction only over matters arising in markets &; 
fairs, but by special custom it may take cognisance 
for any cases transitory & personal. — G godson v, 
Duffield (1612), Cro. Jac. 313; Mooi*e, K. B. 
830 ; 79 E. R. 268. 

Aniuyiatvm : — GeneraXLy, Mentd. R. v, Larwood (1694), 1 
Ld. llaym. 29. 

1025. Not Intended to be a court — Unless held 
by charter or prescription.] — The ct. being styled 
“ a ct. of pypowdei’s,” which is a ct. incident to 
fairs & markets, k for causes only arising within 
them, shall not be intended a ct. unless it be sliown 
to bo held by charter or prescription. — JJodgp^s 
V. Moyse & Scriven (1626), Cro. Car. 46 ; 79 
E. R. 644. 

AnnotatMns : — Reid. Evans v. Roberta (1703), 6 Mod. Rep. 
01. Mentd. Miclielsou v, Cawsey (1703), 6 Mod. Rep. 7*2. 


Sub-sect. 2. — ^Jurisdiction. 

1026. General rule.] — Goodson v, Duffield, 
I No. 1024, ante. 

1027. Court Incident to market or fair — Only 
' cases arising during fair,] — Goodson v, Duffield, 
, No. 1024, ante. 

1028. Court founded on prescription — Cases 

arising before fair.] — Goodson v. Duffield, No, 
1024, ante. ^ ^ 

1029. Only over matters arising on day of sitting 
— Not over contract made at precedent fair.] — 
Hall v. Pyndar (1555), 2 Dyer, 132 b, pi. 79 ; 
73 B R 289. 

Annotation Reid. Marsholsea Case (1612), 10 Co. Rop. 
68 b. 

1030. .] — Hall v. Jones, No. 1022, ante, 

1031. Penal Information will not He — Effect of 
Judgment.] — penal information will not lie in 
a ct. of pie powders, but judgment given on 
it is not void, but voidable by writ of error.— 
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COUBTS. 


Sect. 2. — Courts of pie poudre : Sub-sect. 2. Sect. 3 : 
Sub-sects. 1, 2 3, -4., i?. (a) <fe (h) / sub-sects. 

4 c£:6.] 

Wilkinson v. Nethersol (1596), Oro. Eliz. 630 ; 
78 E. R. 777. 

1032. Action for slander — Slander of goods.] — 

Hall v. Jones, No. 1022, ante. 

1033. Words spoken within market or 

fair.]— Goodson v. Duppield, No. 1024, ante. 


Sect. 3 .— PARTICULAR COURTS. 

Sub -SECT. 1. — Barmote Courts op High 
Peak. 

1034. Small Barmote Court — Jurisdiction — What 
miners included — High Peak Mining Customs & 
Mineral Courts Act, 1861 (c. 94).] — A lessee from 
a landowner in the High Peak district in the 
course of working barytes under his lease, inter- 
fered with a vein of lead ore belonging, under the 
Act, to another person. In an action for damages 
for trespass brought in the Small Barmote Ct-. by 
the owner of the lead ore against the lessee, it was 
contended that the lessee was not a “ miner ** 
within the meaning of sched. 1, art. 16 of the 
above Act consequently, that that ct. had no 
jurisdiction to try the action, but the jury found 
that he was a “ miner,” & awarded the owner of 
the lead ore damages. On an application for a 
certiorari : — Held : the mere working of the 
barytes would not, but the interference with the 
vein of lead ore would, make the lessee a “ miner ” 
within the meaning of the art. & consequently the 
ct. had jurisdiction. — R. v . Sanders, [1917] 
2 K. B. 390; 86 L. J. K. B. 1316; 117 L. T. 
410, D. C. 

Sub-sect. 2. — Bristol Tolzey Court. 

Effect of attachment In.J — See BANKRUpq^cy, 
Vol. IV., p. 358, No. 3345. 


Sub-sect. 3. — Cambridge University 
Chancellor’s Court. 

A, In General. 

1086. Court of record.] — Pltf. residing in Cam- 
bridge, was apprehended by the proctors & 
conveyed by them to the Spinning-house, which 
is the gaol used by the university authorities for 
confining women suspected of evil ” found 
within its precincts. Upon arriving at the gaol 
the V.-C. was sent for, & he heard the statements 
of the proctors & examined pltf., but not on oath, 
finally committed her for fourteen days* im- 
prisonment, but no warrant in writing was made 
out. An action of trespass was brought against 
the V.-C. & a verdict was found for pltf. for 40«. 
with leave for deft, to move to set it aside ; — 
Held : (1) as the charter in express terms invested 
the V.-C. with authority to punish by impiison- 
ment or otherwise as ho should think fit, he 
thereby became invested with judicial authority as 
a judge of record, & entitled to all the protection 
attached by law to the judicial office ; (2) as all 
judges , of a ct. of record have power to commit 
to the custody of their officer, sederUe curid, by 
oral command, without any warrant made at the 
time, & as the V.-C. was a judge of a ct. of record, 
a warrant was not neceasary, & a committal in the 
exercise of this peculiar jurisdiction, where no 
special method is oirected by the statute, although 
it was not shown to be niade under a warrant, 


gave no cause of action ; (3) the hearing was 
legal, as there was no express provision in the 
cluster which enabled him to administer an 
oath, & it was not essential for the purpose that 
he should do so ; (4) the place of confinement 
appeared to be the accustomed place used for that 
purpose by the university, & therefore the usage 
must be piesumed to be lawful till the contrary 
was shown, wliich had not been done. — Kemp v. 
NEVlLiiE (1861), 10 C. B. N. S. 523 ; 31 L. J. 0. P. 
158 ; 4 L. T. 640 ; 7 Jur. N. 8. 913 ; 142 B. R. 656. 
J unotatiofis : — As to (1) Reid. W^des v. IluHseU (1800), 

L. K. 1 C. P. 722 ; Hajfgard v. P61icier. [1892 J A. C. 01 ; 

Everett v. UriffiUis. [1920J 3 K. B. 103. As to (2) Retd. 

R. i>. Maidenhead Corpn. (1882), 8 Q. JL D. .^39 

Hopkliifl (1891), 01 L. J. Q. B. 240. Generally, Mentd. 

11. V. WiUiams (1866), 15 L. T. 290. 

Uability of Vice-Ch'anceUor for Judicial acts.]-— 
See Public Authorities & Public Officers. 

B. Jurisdiction. 

(a) In General. 

1036. Extent of Jurisdiction — Exclusive.]— 

PiiAWNcE V. lloDiLoW (1581), Ch. Cas. in Ch. 
166 ; 21 E. R. 91. , . . ^ . 

1037. Not to he infringed by CoiHt of 

Chancery.] — The privil^K® ^h.e University of 
Cambridge should be ^ should not 

be infringed by the Ot. of Pickering 

(1634), 1 Rep. Ch. 86 ; 21 ^ ^ 

1038. Action brought in High Comt— Goods 

sold & delivered — To president & senotors oi 
college.] — The Chancellor of the Universities of 
Oxford or Cambridge shall be allowed cognisance 
of an action brought in the superior ct. against 
the president scholars of a college for goods 
sold ^ delivered to their use. — 

lege’s Case (1673), 1 Mod. Rep. 1^^ » 

803. ^ X i.,, ^ 

1039. Publication of pamphlet agalns^ established 
religion.] — Tlie publication of a pampffiet against 
the established religion in the CJni verity of 
Cambridge is an offence within one of the statutes 
of the university, & punishable by banish^RGnt by 
the V.-O., assisted by the heads of college^ yhe 
V.-C.’s ct., & though the statute, inflicting >hat 
punishment, adds thal the party shall be banished 
from his college, this cl/, will not grant a mand^'nius 
to restore a person, against whom only banishment 
from the university is pronounced in the above 
ct. — R. V. Cambridge University (1794), 6 
Term Rep. 89 ; 101 E. R. 451. 

JnnoUUio/i^ ; — Mentd. Ex p. Doatb (18.52), 21 L. J. Q B. 

337 ; Pusey v. Jowett (1863), 1 Now Kop. 488. 

1040. Servants of university appointed constables 
under 6 Geo. 4, c. 97 — No Jurisdiction in respect of 
acts done In Joint character.] — Where servants of 
the university authorities arc also appointed 
constables under 6 Geo. 4, c. 97, & are sued in 
respect of anything done in their joint character, 
the university is not entitled to claim conusance 
of the suit. — Turner v. Bates (1817), 10 Q. B. 
292 ; 8 L. T. O. S. 616 ; 110 E. R. 118. 

1041. Distinguished from Jurisdiction of Vice- 
Chancellor & heads of colleges.] — The governing 
body of a university may lawfully issue a decree 
that every tradesman with whom a person in 
statu puptllari within the university contracts a 
debt exceeding £6 shall make the same known to 
the tutor of such person’s college, on pain of being 
discoimnuned if he omits doing so, in case of 
disobedience, they may enforce such dec^ by 
ordering that no person in statu pupillari shall 
deal with the tro^man for a given period. If 
the Vice-Chancellor, attended, on summons, by 
the heads of colleges, makes an order to dis- 
commune, in pursuance of such decree, this is 



199 


Part XXIII. — ^Borough and Local Courts of Record. 


not a judicial proceeding which the superior cts. 
can restrain by prohibition. 

Discommumng is only giving a caution to 
persons in stain pupillari not to deal witli certain 
tradesmen. There is no proceeding in the ct. of 
the V.-O. (Lord Campbell, — hJx p. Death 

(1852), 18 Q. B. 647 ; 21 L. J. Q. B. 337 ; 17 Jur. 
112; 118 B, B. 244 ; s^ib nom. Re (Cambridge i 
(Vice-Chancellor, etc.). Ex p. Death, 19 1 
L. T. O. S. 165 ; 16 J. P, 615. 

1042. Woman walking with member of university 
— Omission of words “ for immoral purposes. — 
A conviction is bad where the chai*ge does not in 
terms show a legal oiTence, although the meaning 
of the charge was understood by the party cliarged, 
and was in a form used time out of mind in the ct. 
before which the party was so charged. 

On a motion for a rule nisi for a writ of habeas 
corpus & also for a writ of certiorari on behalf of | 
one H.j who had been arrested at Cambridge by , 
the university constables, & charged before the 
V.-C. of the university with “ walking witlx a 
member of the univei'sity.** This charge was read 
over to her, & she pleaded “ not guilty.” Evidence 
was given as to her being seen walking with a 
member of the university, <fc also as to her being a 
woman of bad character. The V.-C. comirdited 
her for fourteen days to the Spinning-house, <fe the ( 
warrant of commitment stated that she had been 
charged with, & convicted of, “ walking with a i 
member of the univemty.” It appeared that Die 
above was a common form adopted in the V.-C.*s 
Ct. when it was intended to charge a woman with j 
walking with such a member ” for immoral I 
purposes,” &: tliat for a long time, it had been 
taken to mean such a charge, & that it was intended 
in this ca^e so to charge A convict H., & so to enter 
the conviction on the warrant of commitment : — 
Held : ( 1 ) the rule should bo made absolute ; | 

(2 ) the proceedings in the V.-(J.’s Ct. were iri*egular ; ' 

(3) applt. had not been charged within the words ' 
of the chai'ler as “ susiiected of evil ” ; (4) she 
had been charged with an otlenco not within the 
jurisdiction of the V.-C. ; (5) she had not been 
charged wdth any other oll’ence, nor had the i 
charge been altered or amended, & consequently ' 
the conviction was bad . — Ex p. Hopkins (1891), i 
61 L. J. Q. B. 240 ; 06 L. T. 53 ; 56 J. P. 262 ; 

17 Cox, C. C. 444. 

Annotaiion : — Oenerally, Mentd. Bingrlcy v. Quest (1907), 

6 L, O. R. 938. 

1043. Committal to prison — When Jurisdiction 
attaches.1 — Kemp v. Neville, No. 1035, ante. 

1044. Without examination on oath.] — 

Kemp v. Nevh^le, No. 1 035, ante, 

1045. Without written warrant.] — Kemp v, | 

Neville, No. 1 035, ante. i 

1046. For offence not within Jurisdiction.] ' 

— Ex p. Hopkins, No. 1042, ante. j 

(6) Manner of claiming. i 

1047. Time for claiming — Not after imparlance I 
— In High Court.] — The University of Cambridge i 
had a charter granted to them by Elizabeth, I 
whereby cognitio placitommy with exclusive words 
non alibiy etc., was given to the ct. of the V.-C., 
to proceed secundum legem et consueiudinem of 
the university, in all cases where any of the body 
are defts. wMch charter was confirmed by Parlia- 
ment ; — Held : after imparlance it was too late | 
to make that claim. — Pern v. Manners (1713), 
Fortes. Hep. 166 ; 92 E. R, 800 ; sub nom. Cam- 
bridge University Case, 10 Mod. Rep. 126. 

AnTwtedion : — Consd. Welles e. Trahern (1740), WUlos, 233. 

1048. .] — ^When either of the universi- 

ties claims conusance of a cause, it must be claimed 


before imparlance. Qu. : where an attorney is 
pltf . whether the university is entitled to conusance 
of the cause. — ^Welles v. Trahern (1740), Willes, 
233; 125B. R. 1147. 

Annotation .‘—Mentd. JetTerles v. Boart (1848), 12 .lur. 1003. 

1049. Not before legal notice that franchise 

entrenched upon.] — Two propositions may be laid 
down. First, before any person is bound to 
claim conusance, ho is intended by law to have 
had some legal notice of Ixis francliise being 
entrenched upon. Secondly, in order to bar him 
from making the claim, there ought to be some 
laches or default in him, &; a time shown, when he 
might have claimed it sooner, after such legal 
notice (Lord Mansfield, C..!.). — R. v. Agar 
(1772), 5 Buit. 2820 ; 98 E. R. 480. 

1050. How claimed — Production of charter not 
required.] — On a claim of conusance for the 
University of Cambridge a warrant of attorney 
from the university to claim conusance was 
produced. First the warrant of attorney was read, 
then the claim, then the charter was put in & the 
exemplification of the statute which confirmed 
their privileges. 

For the future you need not be at the charge 
to bring up the charter (Parker, C.J.). — Newton 
V. Martin (1714), Fortes. Rep. 280 ; 92 E. R. 
852. 

1051. Certificate of Chancellor.] — The 

University of Cambridge claimed conusance, & 
produced the certificate of (he chancellor, that 
the parties were of the university. Upon the rule 
to show cause : — Held : (1) the claim ought to be 
entered on a roll &; an affidavit to verify the 
certificate should be produced ; (2) the rule 

would be discharged & it was too late to make a 
new claim. — Paternoster v. Graham (1729), 2 
Stra. 810 ; 1 Ld. Raym. 428 ; 93 E. R. 864. 
Annotaiions : —'As to (1) Refd. Hayos v. Loiipr (1706), 2 Wlls. 

310 : Tumor v. Bates (1847), 10 Q. B. 292. As to (2) 

Refd. Hayos v. Long (1706), 2 Wils. 310. 

1052. Claim of Vice-Chancellor entered on 

roll.] — claim by the V.-C. of Cambridge Univer- 
si< y on behalf of the Chancellor, Masters & Scholars 
of the university, entered on the roll in due fortu 
setting out their jurisdiction under charters con- 
firmed by Act of Parliament, & averring the cause 
of action arose within the jurisdiction of the 
universitv ct. was allowed, — Browne v. Renouard 
(1810), 12 East, 12 ; 104 E. R. 5. 

Annotation : —Reid. R. V. Loudon Oorpu. (1829), 9 B. & C. 1. 


Sun -SECT. 4. — Derby Couirr op Record. 
Jurisdiction.] — See County Courts, Vol. XIII., 
p. 481, No. 311. 


Sub-sect. 5. — Liverpool Court op Passage. 
See Liverpool Court of Passage Acts, 1893 
(c. 37) & 1896 (c. 21) & Rules 1903 & 1909. 

1053. Nature — Inferior court.]— .The Borough 
Ct. of Liverpool is an inferior, ^ not a superior ct., 
& therefore the pendency of an action in that ct. 
is no answer to an action for the same cause in 
one of the superior cts. — Laughton v. Taylor 
(1840), 0 M. & W. 695 ; 8 Dowl. 776 ; 10 L. J. Ex. 
67 ; 161 B. R. 592. 

Annotation : — ^Reld. London Oorpn. v, Cox (1867), L. R. 
2 H. L. 239. 

I 1054. .] — ^A copy of the notes taken Iw the 

I judge at the trial of a cause in the Passage Ot. of 
* Liverpool is not needed in order to support a 
motion in a superior ct. for a new trial, & such 
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Sect, 3 . — Particular courts : S^ih-seris, 6 dt 0, A,, B,, 

C. &!),; sub-^se ct,!. A, (a) (b), B. (a)d'(h) .] 

motion may, according to the established practice, 
be made by counsel who did not ai)pear in the 
ct. below. 

Although the Passage Ct. of liverpool is un- 
doubtedly an inferior ct., motions have, by the 
practice & usage of the ct., been constantly 
allowed to be made from it to these cts. without 
the judge’s notes (Keatinu, J.). — BiiinciE r, 
Daine (1873), 29 L. T. 477. 

1055. Jurisdiction — Power to make rules of 
practice — Whether rule ordering security for costs 
valid.] — The assessor of the Uverpool Ct. of Passage 
made a rule that in frivolous & vexatious actions 
the registrar should have power to order pltf. to 
give security for deft.’s costs: — Held: Liverpool 
Ct. of Passage Act, 1836 (c. cxxxv.), s. 4, did not 
give power to make sucl) a rule, & the rule was 
invalid. — K. r. Livkrpoot. Corpn. (1887), 18 
Q. B. D. 510 ; 56 L. J. Q. B. 413 ; 56 L. T. 314 ; 
35 W. B. 475. 

1056. Has not powers under R. S. C., Ord. 14.J 

- — The Liverpool Ct. of l*assage has not the powers 
which arc given to tlie High (’ourt by B. 8. C., 
Ord. 14.— p. Spelman, [1895] 2 Q. B. 174 ; 
73 L. T. 165 ; 13 W. B. 609 ; 39 Sol. Jo. 581 ; 
14 B. 499 ; sub now. Speijman v. The Empire, 
Liverpool, Ltd., 64 L. J. Q. B. 640 ; 11 T. Tj. B. 
460, C. A. 

See, now. 1903 Buies. 

In admiralty.] — See Admiralty, Vol. I., 

p. 250, Nos. 1784, 1785. 

1057. Practice — Application of rules of law — 
Judicature Act, 1873 (c. 66), s. 91.] — By s. 91 of the 
above Act, B. S. C., Ord. 55 is applied to proceedings 
in the C't. of Passage of the Borough of Liverpool, 
Sc a pltf. who recovei's a shilling damages in an 
action for slander tried by a jury in that ct. is 
entitled to his costs, unless the judge before whom 
the action was tried has ordered otherwise. — 
Xing v. Hawkesworth (1879), 4 Q. B. J). 371 ; 
48 L. J. Q. B. 484 ; 41 L. T. 411 ; 27 W. R. 
660. 

Annotations: — Consd. p, Spelman, [1895] 2 Q. B. 174* 

Befd. Poyscr v. Minors (1881), 50 L. J. Q. B. 555. 

1058. Costs — Action for slander — Damages 

under 40s.] — King v. Hawkesworth, No. 1057, 
ante. 

In admiralty causes.] — See Admiralty, 

Vol. I., p. 250, No. 1786. 

1059. Appeal — Lies to Court of Appeal.] — Under 
JJverpool €4). of Passage Act, 1893 (c 37), s. 10, 
an appeal from the judgment in an action in the 
Ct. of Passage lies to the Ct. of Appeal. — ^Anderson 
V. Dean, [1894] 2 Q. B. 222 ; 63 L. J. Q. B. 668 ; 
70 I.. T. 830 ; 42 W. B. 472 ; 10 T. L. R. 452 ; 
38 Sol. Jo. 436 ; 9 B. 418, C. A. 

Annolaiion : — Con^. The Wild Rose, The J. M. Stubbs 
(1915), 85 L. J. P. 17. 

1060. From Interlocutory order — By 

leave.] — Under liverpool Ct. of Passage Act, 
1893 (c. 37), ss. 6 & 10, the presiding judge has 
power to give leave to appeal to the Ct. of Appeal 
from an interlocutory order made by him, & that 
power is not cut down by s. 9 of the Act. — H unter 
V. Jacobson (1899), 80 L. T. 641 ; 43 Sol. Jo. 
552, C. A. 

Except In admiralty causes.j—^sree 

Admiralty, Vol. I., p. 251, Nos. 1788, 1789. 

1061. What points may be raised.] — It is 

not competent for a party moving in a superior 
ct. Irom the Ct. of Passage at liveraool to raise 
any point on which the assessor did not reserve 
leave at the trial. — D’A ro v. I^ndon & North 


Western By. Co. (1874), as reported in 30 L. T. 

Procedure — Admiralty appeals.] — See 

Admiralty, Vol. 1., p. 250, 251, No. 1787, 1790. 

1062. Application for new trial— Lies to Court 
of Appeal.] — An application lies to the Ot. of Appeal 
for a new trial of an intei'pleader issue tried in 
the lAverpool Ct . of Passage as in the case of any 
other issut‘ tliere tried. — Coates r. Moore, [1903] 
2 K. B. 110 ; 72 L. J. K. B. 539 ; 89 L. T. 8 ; 51 
W. B. 648 ; 10 Mans. 271, C. A. 

1063. Procedure.] — Bridge v. Daine, 

No. 1054, ante. 

See, now, B. S. C., Ord. 39, r. 3, & generally, 
Practice & Procedure. 

1064. Removal of action — Certiorari.] At 
common law a writ of certiorari issues as of right 
to remove an action from an inferior ct. to the 
High Ct. 5 Viet. c. lii. s. 2, & Liverpool Ct. of 
Passage Act, 1893 (c. 37), s. 5, do not take away 
tills right, but the former Act merely imposes on 
its exercise the condition that recognisances shall 
be given unless the judge dispenses with them. 
The application for the writ is in time, within 
s. 3 of the former Act, if it be made within one 
month of the delivery of the statement of claim. — 
Edwards v. Liverpool Corpn. (1902), 86 L. T. 
627 ; 18 T. L. B. 529 ; 46 Sol. Jo. 451, D. C. 


Sub-sect. 6. — London. 

A. Court of Common Council. 

1065. Not a court of record.] — The ('t. of Com- 
mon Council in the (’ity of Ijondon is not a ct. of 
record. — London (Jorpn. v. Estwick (1647), Sty. 
35 ; 82 E. R. 509. 

B. Court of Hustings. 

1066. Constitution — May be held by six aldermen 
— In absence of Lord Mayor.] — The Ct. of Hust- 
ings in London, is the only ct. where a writ of 
error of a judgment given in the Hheriffs* Ct. lies. 
The Lord Mayor of l-<ondon is not the sole Judge 
of the Ct. of Hustings, for by the constitution of 
that ct. it may be held by six Aldermen in lus 
absence. — ^Markwick v. London Corpn. (1707), 
2 Bro. Pari. Cas. 409 ; 1 E. B. 1030, H. L. 

1067. Jurisdiction — Writ of error lies from 
sheriff’s court.] — Markwick v. London Corpn., 
No. 1066, ante. 

C. Mayor's and City of London Court. 

See Mayor’s Court, London. 

D. City of London Small Debts Court. 

1068. Jurisdiction — Appeal in matter of equity.] 

— Harper v. Pole, No. 817, ante. 


Sub-sect. 7. — Oxford University Vice- 
Chancellor’s Court. 

A. Jurisdiction. 

(a) In General. 

1069. Limited to matters of common law.] — 

Prat v. Taylor (1674), 1 Cas. in Ch. 237 ; 22 

E. R. 778. 

1070. .] — Draper v. Orowthbr (1684), 2 

Vent. 362 ; 86 E. R. 487. 

Annotation Glnnett v. Whittlngham (1886), 10 

Q. B. I). 701. 

1071. To stay proceedings — Plaintiff not having 
appeared.] — Held : where a party had brought an 
action at common law against a resident member 
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of the university, &, when cited to answer in the , 
Chancellor’s Ct. for having done so, neglected to 
appear, the Chancellor’s Ct. could not, of its own 
authority, adjudge that he should stop all 

E roceedings &> pay costs, &, on his default, arrest 
im. — /te O xford University (Chancellor, etc.) 
& Taylor (1841), 1 Q. B. 952 ; 113 E. R. 1390 ; 
8itb nom, R. v. Oxford University, 1 Cal. & Dav. 
537 ; 11 L. J. a B. 37 ; 0 Jur. 319. 

Annotation: — Mentd. Worthington v. JeltrieH (1875), L. R. 
10 C. P. 379. 

1072, Over townsmen.] — Dodwell v. Oxford 
University, No. 18, ante, 

1073. Whether allowed when plaintiff attorney.] 

— Welles v, Traiiern, No. 1048, aw/e. 

1074. Warrant for arrest — Whether valid beyond 
precincts.] — Perrin v. West, No. 190, ante, 

1075. Defendant not resident member of 

university.] — Perrin v. West, No. 190, ante, 

1076. Over graduates.] — (1 ) Semhle : a power 
conferred by the university statutes upon the 
Vice-Chancellor to inflict a poena upon a graduate, 
is primd fade a judicial power, & one to be exer- 
cised judicially in the (’hanccUor’s Ct. 

(2) The Church Discipline Act, 1840 (c. 80), 
does not debar a university judge from trying a 
resident clergyman for a breach of university law, 
notwithstanding such breach may also constitute 
an ecclesiastical offence. But the ct. will use its 
discretion as to trying offences over which it 
possesses, under ancient statutes, a discretionary 
criminal jurisdiction, when such offences are of a 
vague character & do not amount to overt acts. 

(3) A Regius Professor is subject to the juris- 
diction of the Vic(‘-(’hancellor.- Pusky v, .Fowett 
(1803), 1 New Kep. 488, 

1077. Over Regius Professor.] — Pusey v, 
JowBTT, No. 1070, ayite, 

1078. Only one advocate practising — Jurisdiction 
not affected.] — (1) A claim of conusance by the 
University of Oxford must be made at the earliest 
reasonable opportunity, but need not be bc'fore 
appearance in the action. 

(2) A rightful claim of conusance over an action 
made by the C^hancellor of the University of 
Oxford will not be refused merely because only 
one advocate practises in the (’hancellor’s Ct. — 
Parsons v, Bagnall (1805), 5 New Kep. 271 ; 
6ft*6 nom. Parsons v, Willoughby de Brook, 
Re Oxford University Claim of Conusance, 
1 1 L. T. 028 ; sub nom. Parsons v, Wili.oughby 
DE Broke, Same v, Bagnall, Same v, Kideout, 
Same v, Birch, 13 W. K. 315. 

(h) Manner and Time of claiming, 

1079. How privilege proved — Whether by cer- 
tificate.] — Thomas v, Mounson (1577), ("ary, 00; 
21 E. K. 35. 

1080. Question for Jury — If member- 

ship disputed.] — In an action if deft, claims liis 
privilege, because he is a scholar of the University 
of Oxford, of such college or hall, & the parties 
are at issue whether he be of the college or hall, 
tl^ shall not be tried by the certifleate of the 
Vice-Chancellor & the principal of the college or 
hall, but it shall be tried per pais , — Munday v, 
Vaughan (1594), 21 Vin. Abr. 37. 

,] — See , also, Nos. 1101, 1102, post, 

1081. Time for claiming — Before imparlance.] — 

WEI.LES V , Trahern, No. 1048, ante , 

1082. Not necessarily before appearance — 

Habeas corpus — After arrest.] — Perrin v. West, 
No. 190, ante, 

1088. At earliest opportunity.] — 

Parsons v. Bagnall, No. 1078, ante , 

1084. Procedure when privilege allowed.] — 


Edwards v, Dennison (1749), Dick. 139; 21 
E. K. 221, L. C. 

B, Ouster of ,7urisdiciion of High Court, 

(a) In what Actions, 

1085. Exchequer cases.] — Castle v, Lichfield 
(1069), Hard. 505 ; 145 E. K. 570. 

Annotations : — -Reid. Cli(‘i‘thain v. CJrook (18‘J5), M‘CJle. & Yo. 
307. Mentd. Hint(»u v. Horn (1698), 12 Mo<l. Rep. 165 ; 
Leaslugby v. Smith (1769), 2 Wils. 406. 

1086. Frank tenement — Under 40s. per annum.] 

— Deft, to a bill in ("h. being cook of Corpus 
' Christi College, Oxford, claimed the privilege of 
the University which extended to all matters 
except felony, mayhem Sc frank tenement. It 
appeared that the bill was for frank tenement 
but was under 40s. per annum : — Held : the bill 
must be dismissed. — Yate v, Alleter (1583), 
Ch. Cas. in Ch. 167 ; 21 B. R. 97. 

1087. In ejectment— To recover possession of 
I term.] — The University of Oxford cannot claim 

conusance of an ejectment brought to recover 
possession of a term. — Halley’s Case (1627), 
Cro. Car. 87 ; 79 E. K. 677. 

1088. Not matters of freehold.]— The Cliancellor’s 
Ct. in Oxford has no jurisdiction of matters of 
freehold. — Stephens r. Berry (1683), 1 Vern. 
212 ; 1 Eq. Cas. Abr. 136, pi. 7 ; 23 B. R. 420. 

1089. Action brought in High Court — For goods 
sold & delivered— To president & scholars of 
college.] — Magdalen College’s Case, No. 1038, 
ante, 

, 1090. Action for trespass— Where scholar party.] 

— ^Before 14 Hen. 8, the University had the 
jurisdiction of a leet A exorcised it in the Vice- 
Chancellor’s Ct. ; but the cliart<T of the 14 Hen. 8 
grants them power of trespasses & that over all 
persons whatsoever, if a scholar be pai*ty (Holt, 
V. OXFORD (Chancellor & Scholars) 
(1702), 1 Salk. 343 ; 91 E. R. 300. 

1091. ,] — A claim of conusance made by 

the Vice-(Jhancellor of the University of Oxford, 
in the vacanev of the office of Chancellor by death, 
on behalf of the University, was allowed in a plea 
of trespass. — Williams v, Brickenden (1809), 11 
East, 543 ; 103 E. R. 1113. ^ 

Annotation .’—netd, Gmnctt v. Whittingham (1886), 16 
Q. B. 1). 761. 

1092. Ecclesiastical offence— -By resident clergy- 
man— Effect of Church DlscipUne Act, 1840 (c. 86).] 

— ^PusEY V, JowETT, No. 1076, ante, 

{h) As regards What Persons, 

1093. Defendant member of university.]-— 
Temple v, Foster (1577), Cary, 05 ; 21 E. R* 35. 

1094. J— Thomas v, Mounson (1577), 

Cary, 66; 21 E. R* 35. 

i 595, 1— Deft, to a bill m equity was a 

graduate of ihe University of Oxford if eZd ; 
the bill should be dismissed as against him & pitfs. 
referred to the jurisdiction of t^ Umversity.-— 
Pawlinge V, Homprey (1579), Ch. Cas. in Oh. 
131 * 21 E R« 79* 

' 1096 — !_.] — Deft, a Master of Arts in Oxford, 
pleaded lus privilege of the Umversity under 
the seal there, & demanded judgment whether 
he should be driven to answer contrary to the 
privilege ■—Held : the privUego would be ^owed, 
& the attachment discharged. — Cotton v. Manb®- 

"'*^1097.^— *P«sldent^oI OTUege.]— A bffl agmnst 

UMvfmit? of Oxford, & pltf. left to take ^ 
remedy thei-e.— Wise v, Wili.i:^ (lo82), Ch. Cas. 
in Ch. 157 ; 21 E. R. 92. 
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1098. Fellow of college.] — In a suit in 

Oh., the privileges of Oxford University were 
allowed to deft, who was a fellow of New College. — 
Lydyarp V, Bayly (1583), Ch. Cas. in Ch. 168 ; 
21 E. K. 98. 

1099. .] — Kendrick v, Kynaston 

(1704), 1 Wm. 131. 454 ; 96 E. 11. 261. 

Aniiotation : — Reid. Leaslngby v. Smith (1769), 2 Wlls. 406. 

1100. Scholar & resident.] — Bill to be 

relieved against a bond given by pltf.’s father to 
deft. Deft, pleaded he was a Doctor of Divinity, 
scholar & resident student in the University of 
Oxford & that he ought not to be sued but before 
the chancellor of the University or his deputy : — 
Held : the plea would be overruled. — Williams 
V, Bobekts (1673), Cas. temp. Pinch, 46; 23 E. 11, 
24. 

1101. ;♦.] — Bill to have a bond of £100 

penalty delivered up, the money being paid. 
Deft, pleaded he was a privileged person of the 
University of Oxford, being Doctor of Laws & 
a resident there, which the Chancellor certified, 
& demanded conusance of the matter in question, 
as examinable & to be determined in the ct. held 
before him, or before the V.-C. his deputy or 
commissary, 6c not elsewhere : — Held : the plea 
would be allowed. — Busby v, Crosse (1674), 
Cas. temp. Finch, 162 ; 23 E. li. 89. 

1102. .J — Pltf. as administrator of D. sued 

to have an account of lus estate which defts. had 
got into their possession. Defts. pleaded they 
were privileged pei*sons 6c members of the Univer* 
sity of Oxford & resident there, which was certified 
by the Chancellor of the University who demanded 
conusance of the matter in question : — Held : the 
plea would bo allowed. — PowEix v. Mine (1677), 
Cas. temp. Finch, 292 ; 23 E. R. 160. 

1103. Plaintiff beyond limits of university.] 

— Pltf., who was the proprietor of a circus, & in no 
way connected with tlie University of Oxford or 
resident in the town of Oxford, brought an action 
against deft, for libels published in several Ijondon 
papers. Deft, was an undergraduate member of 
Worcester College, Oxford, 6c resided within the 
university. The Chancellor of the Univeiwity of 
Oxford claimed conusance of the action in the 
Ct. of the University based upon a charter of 
Henry Vlll. confirmed by Act of Parliament in 
the reign of Queen Elizabeth .• the claim 

must be allowed, inasmuch as the terms of the 
charter included deft, even where pltf. lived beyond 
the limits of the university. — Oinneit v. Whit- 
tingham (1886), 16 Q. B. D. 761 ; 55 L. J. Q. B. 
409 ; 34 W. R. 565 ; 2 T. L. R. 243. 

1104. Only when one party resident scholar — At 
time of action.]~(l) To give the Ct. of the Chan- 
cellor of the University of Oxford jurisdiction, one 
of the parties must be a scholar resident in the 
university at the time when action brought. 

(2) He ought to be a sole party, & if another be 
joined with him he cannot have the privilege or 
benefit of the Charter. 

(3) It is not a privilege which may be waived. — 
WiLCOCKS’ Case (1628), Het. 27 ; 124 E. R. 314 ; 
sub nom, Wilcocks v, Bradell, Cro. Oar. 73. 

1105. One defendant servant of university — 
Remalnlhg defendants members.] — Claim of conu- 
sance by the University of Oxford was allowed in 
an action of trespass against a Proctor, a 
proctor, & the Marshal of the university, though 
the affidavit of the latter, describing him as of a 
parish in the suburbs of Oxford, only verified 
that he then was Sc had been for the last fourteen 


years a common servant of the university called 
marshal of the university, & that he was sued for 
an act done by him in discharge of his duty & in 
obedience to the orders of the other two defts. 
without stating that» he resided within the univer- 
sity, or was matriculated. — Thornton v. Ford 
(1812), 15 East, 631 ; 104 E. R. 983. 

Annotation Refd. Turner ». Bates (1847), 10 Q. B. 292. 

1106. Co-defendant not resident.] — A plea that 
the case was within the jurisdiction of the Oxford 
University Ct. was rejected as one of the defts. 
was not resident there. — White v, Lowgher 
(1576), Cary, 55 ; 21 E. R. 30. 

1107. .] — Wn.cocKS’ Case, No. 1104, ante, 

1108. Party not resident— Although member.] — 
A claim of conusance was refused to the University 
of Oxford, as the party, though a member, was 
not in residence there. — Hayes v, Ix)ng (1766), 2 
Wils. 310 ; 95 E. B. 828. 

Annotaiions : — ^Befd. LeasiiUfby v. Smith (1769), 2 Wlls. 406 ; 

Perrin v. West (1835), 3 Acl. & El. 405 : Turner v. Bates 

(1847), 10 Q. B. 292 ; Giuuett v, Whlttin^rham (1886), 16 

Q. B. D. 761. 

1109. Privilege cannot be waived.] — W ilcocks’ 
Case, No. 1104, ante. 


Sub-sect. 8. — ^Plymouth Borough Court. 

1110. Jurisdiction — Not over debts less than 40s.] 
— The borough ct. of Plymouth has not juris- 
diction over debts to a less amount than forty 
shillings, &; the county ct. process does not run 
into iJiat borough. The inhabitants may there- 
fore sue in the Ct. of K. B. for debts amounting 
to a less sum than forty shillings. — Nile v, Riley 
(1824), 2 L. J. O. S. K. B. 154. 


Sub-sect. 9. — Preston Court op Record. 
Appeal to King’s Bench .] — See No. 816, ante. 


SuB-SEcrr. 10. — Salford Hundred Court. 

1111. Jurisdiction — Cause of action arising out- 
side hundred.] — Action to recover expenses in- 
curred by pltf. residing in Manchester in attending 
Central Cnminal Ct. in London to give evidence 
for deft, on a Crown Office subpoena served in 
Manchester. On an application for a prohibition to 
the Salford Hundred Ct. ; — Held : it had no 
jurisdiction to try the action, as the cause of 
action did not arise within the hundred. — White- 
head V, Butt (1891), 7 T. L. R. 609. 

1112. “ Cause of action ” — Salford Hundred 

Court of Record Act, 1868 (c. exxx.), s. 6.1 — “ The 
cause of action ” in the above sect, means the whole 
cause of action, & not merely the act or default 
which gives pltf. his cause of complaint. 

The effect of sect. 7 of the above Act being to give 
jurisdiction to the Salford Hundred Ct. in oases 
where the want of jurisdiction is not pleaded, 
deft, against whom judgment has been recovered 
in that ct. in default of appearance Sc who has 
consequently not pleaded to the jurisdiction, is 
not entitled to a writ of prohibition on the ground 
of want of jurisdiction. — ^Paynb v, Hogg, [1900] 
2 Q. B. 43 ; 69 L. J. Q. B. 679 ; 82 L. T. 684 ; 
48 W. R. 417 ; 16 T. L. R. 298 ; 44 Sol. Jo. 346, 
0. A. 

See^ now, Salford Hundred Ct. Act, 1911 
(c. clxxii.). 

1118. Objeotton to Jurisdiction — Special plea — 
Ouster of Jurisdiction of superior courts — Salford 



Part XXIV. — Manorial Courts. 


203 


Hundred Court of Record Act, 1868 (c. cxxx.)t s. 7.] 

— Held: the above sect, did not oust the juris- 
diction of the superior cts. to restrain by pro- 
liibition, & deft, who was sued in the Salford Ct. 
for a matter over which that ct. had no jurisdic- 
tion, might himself apply to a superior ct. for a 
writ of prohibition. — Oram v. Breabey (1877), 
2 Ex. D. 340 ; 40 L. J. Q. B. 481 ; 30 L. T. 475 ; 
41 J. P. 005 ; 25 W. R. 095. 

' AnnotaHons : — Clonsd. Chadwick r. Ball (1885), 14 Q. B. D. 

855. Bdd. Payne v. Hogrer, [1900] 2 Q. B. 43. 

1114. Loss of right to prohibition — 

Salford Hundred Court of Record Act, 1868 (c. cxxx.), 
s. 7.] — Held : deft., against whom judgment had 
been recovered in the Salford Hundred Ct., he not 
having pleaded to the jurisdiction, could not have 
a writ of prohibition on the ground of want of 
jurisdiction, inasmuch as the above section imder the 
circumstances conferred jurisdiction on the Salford 
Hundred Ct. — Oram v. Brearey (No. 1113, ante) 
overd. — Chadwick v. Baix (1885), 14 Q. B. D. 
865 ; 64 L. J. Q. B. 390 ; 52 L. T. 949, C. A. 
Annotation: — Consd. Payne w. Hofirs:, [1900] 2 Q. B. 43. 

1115. .] — Payne v. Hogg, 

No. 1112, ante. 


SUB-8ECT. 11.— Stannaries Court. 

See, now, Stannaries Court (Abolition) Act, 
1890 (c. 45). 

1116. Court of law — Not of equity.) — Trew- 
lAWNY V. WiLUAMS (1704), 2 Vem. 483 ; 22 E. B. 
910. 

1117. Jurisdiction — Only matters concerning tin 
— One party must be tinner.] — The jurisdiction of 
the Si annaries is only for tin matters & where the 
persons wliich sue, or one of them, be a tinner. — 
Adams v. Stannerieh (Lord Warden) (1033), 
Cro. Car. 333 ; 79 E. R, 891. 

1118 . In equity — Principles of Court of 

Chancery.] — The equitable jurisdiction of the 
Vice- Warden of the Stannaries of Cornwall depends 
upon the principles of equity, as administered in 
the High Ct. of Ch. In a case where ejectment 
lay for a mine; — Held: (1) a petition to the 
Vice-Warden for delivery of possession to pltf., ! 
without alle^ng any impediment to the recovery I 
of the premises in a court of law was bad on I 
demurrer. (2) A petition would not lie simply 
for an account of mesne profits of a mine, where 
it was not shown that any dilhculty existed in 
taking the account, or that such account could 
not be taken as conveniently at law as in equity. — 
Vice r. Thomas (1842), 4 Y. & C. Ex. 538 ; 2 
Coop, tem^p, Cott. 122 ; Smirke’s Rep. 1 ; 47 
E. R. 1084. 

Annotations : — As (1) Re!d. Rogers v. Brenton (1847), 10 


Q. B. 26. Oenercdlv, Mentd. Haigh v. Jaggar (1845), 2 

Coll. 231 ; Talbot v. Hop© Scott (1858), 4 K. & J. 96 ; 

Gavrod v. Martyn (1865), 19 C. B. N. S. 732. 

1119. Concurrent with county court.] — 

Under County Courts Act, 1840 (c. 95), ss. 58, 111, 
the county ct. has so far concurrent jurisdiction 
with the Vice Warden’s Ct., established for the 
Stannaries by charter & by 0 7 W. 4, c. 100, that 

a tinner sued in the county ct. cannot object to 
the jurisdiction on the ground that the cause is 
one cog^able by the ct. of the Vice Warden, the 
exemption of the tinner from the county ct. juris- 
diction by reason of mere personal priviJego being 
taken away by the above County Cts. Act. — 
Newton v. Nancarrow (1850), 15 Q. B. 141; 
Rob. L. & W. 287 ; 19 L. J. Q. B. 314 ; 14J. P. 
070; 14Jur.9ll; 117 B. R. 413. 

1120. Not over mine in Devon — On cost- 

book principle— Jurisdiction of Court of Chancery.] — 
Where a mine was established in Devon on 
the cost-book principle, & therefore was not 
within the Stannary Ct., the Ct. of Oh. assumed 
jurisdiction over the affairs of the mine. — 
Arundell V. Atwell (1853), Tapping on the Cost 
Book, 2nd Ed. p. 7. 

Winding up of companies .] — See Com- 
panies. 

1121. Practice — Declaring must allege plaintiff 
a tinner.] — Reignol v. Taylor, No. 83, ante. 

1122. Appeal — Requirement as to deposit.] — 
Notwithstanding that the appella^ jurisdiction of 
the Lord Warden of the Stannaries has, by Jud. 
Act, 1873 (c. 60), been transferred to th(‘ Ct. of 
Appeal, the requirements of Stannaries Act, 1S09 
(c. 19), s. 32, as to the deposit by applt. of £20 
in the liands of the registrar of the Stannaries Ct. 
prior to appealing, are still in force. — Jie West 
Devon Great Consols Mine (1888), 38 Ch. D. 
51 ; 57 L. J. Ch. 850 ; 58 L. T. 01 ; 30 W. H. 
342; 4 T. L. R. 297, C. A. 

Annotations: — Mentd Morgan v. Bowles, [1891] I Q. B. 

236; Hickman v. Berens (1895), 12 K. 602 ; Kiiby 

North British & Mercantile Insco., [1S96] 2 Q. H. 99 ; 

Darlow V. Shuttleworth, [1902] 1 K. B. 721. 

1123. To Court of Appeal.]— Rc West 

Devon Great Consols Mine, No. 1122, ante. 

See, generally. Mines, Minerals & Quarries. 


Sub-sect. 12. — Thetford Court op Record. 
See, 152 L. T. Jo. 281. 


Sub-sect. 13. — Wells Court of Record. 

1124. Corporation compelled to hold — Notwith- 
standing 200 years disuse — & want of funds.] — 

R. V, Wells Corpn., No. 255, ante. 


Part XXIV. — Manorial Courts. 

See Copyholds, Vol. X 111., pp. 32-30. 
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Part XXV. — Judicial Commissioners. 

Sect. 1.— RAILWAY AND CANAL COMMISSION | & other purposes ; the fact that the 

AND RAILWAY RATES TRIBUNAL. , lands had been bi*ought within the extended city 

See Railways & Canals. did not upon the construction of tlie Acts referred 


Sect. 2.~~LAND TAX COMMISSION. 

See Land Tax. 


Sect. 3.-^INC0ME TAX COMMISSIONERS. 

See Income Tax. 


Sect. 4.— COMMISSIONERS OF SEWERS. 

1125. Status — Court of record.] — Comrs. of 
St*wers, being a ct. of record, can order imprison- 
ment for a contempt committed in their presence. 
— Oldbery (Inhabitants) v, Stafford (1663), 1 
Sid. 145 ; 82 E. R. 1022. 

1126. The price [for timber taken 

for purpose of constructing & repairing works] is 
not given by the comrs. individually but is given 
before them as a ct. of record in which they are 
bound to act (Dallas, C.J.). 

The commis.sion constitutes the comrs. a ct. 
& gives them every power incident to a ct. of 
oyer & terminer. They may compel obedience 
to their orders ; they may command the sheriffs, 
by their mandatory writ«, to summon a jury of 
twelve men for the purpose of inquiry ; they are 
enabled to appoint minis! erial officers ; they may 
nominate a collector for the purpose of collecting 
money &; proper officers for hearing & taking an 
account of the receipts & payments. So that the 
comrs. themselves do not act ministerially but 
the officers whom they appoint (Park, ,1.). — 
Newcastle (Duke) v, Clark (1818), 8 Taunt. 
602 ; 2 Moore, C, P, 666 ; 120 E. R. 618. 

Annoiaiions : — ^Refd. ( ’rossman v. Bristol & South Wales 

Union Ry. (1863), 1 Hem. & M. 631. Hentd. Hyson 

Collick (1822), 5 B. & Aid. 600 ; Hollis v, Goldflnch (1823), 

1 B. & C. 205 ; Stracey v. Nelson (1844), 13 L. ,1. Ex. 97 ; 

Reedie v. L. & N. W. lly.. Hobbit v. L. & N. W, Ky. 

(1849), 4 Exch. 244 ; RoIIb v . 8t. Georgo, Southwark 

Vestry (1880), 49 L. J. Ch. 691. 

1127. Jurisdiction — Powers conferred by com- 
mission.] — Newcastle (Duke) v, Clark, No. 
1126, ante, 

1128. Area — New Romney Commission.] — 

The Guildhall & Assembly Rooms in the town of 
New Romney are not within the area of the juris- 
diction of the Comrs. of Sewers of New Romney, 
— New Romney Corpn. v. New Romney Sewers’ 
Comrs., [1892] 1 Q. B. 840 ; 61 L. J. Q. B. 568 ; 
66 J. P. 756, O. A. 

1129. Part of area incorporated into 

county borough — Power to levy rate.] — By a 

commission dated Apr, 19, 1858, comrs. were 
appointed for the lower level of the county of 
Gloucester, to repair certain defences by the sea 
coast which were in a bad state of repair, & power 
was given to them to tax, assess, charge, distrain 
& punish persons within the area after the quantity 
of their lands as to the comrs. might seem most 
convenient. By Bristol Corpn. Acts, 1895 (c. clvii.), 
1901 (c. cclxiv.), 1902 (c. cxjii.), & 1904 (c. ccxxiii.), 
the city of Bristol was extended so as to include 
certain parts of county parishes which were in- 
cluded in the area of the comrs. & over which 
the comrs. had power to levy rates for drainage 


I to, take them i»ut of the jurisdiction of the comrs. 
‘ or exempt them from a tax or rate assessed by 
I the comrs. — Bristol Corpn. v. Canning (Clerk 
I TO THE Comrs. of Sewers for the T^ower I^evel 
OF County of Gloucester) (1906), 95 L. T. 183 ; 

' 70 J. P. 528. 

1130. Adjudication— Validity of— Disqualification 
of commissioner by reason of interest.] — A. was a 

I frontager in a level on the Essex shore of the 
Thames under the jiu’isdiction of comrs. of 
' sewers. An ancient sea wall protected the level 
against' incursions of the sea. There was evidence 
' proving a proscriptive liability on the frontagers 
I in the level to maintain & repair the portions of 
this wall respectively fronting their lands. Part 
' of the wall in front of A.’s land was destroyed by 
an extraordinary storm & high tide. This part 
of the wall was previously in good repair Sc in a, 
proper condition to rf*sist the flow of ordinary 
tides Sc the force of ordinary storms. The pre- 
sentment of a jury at a ci. of sewers in 1861 
found that the then owner of A.’s land was bound 
by reason of his tenure to repair a portion of the 
sea wall fronting tlie land so as to prevent the 
influx of the waters. In 1881-82 the comrs. of 
sewers made orders upon A. as the owner of the 
land to repair tliis portion of the wall. One of the 
comi*s. who made the orders was personally 
interested as an owner of lands within the lev<‘l 
Held: (1) if the comrs. had made the orders 
under the powers of I-.and Drainage Act, 1801 
(c. 133), s. 83, they must* themselves have found 
as a fact A.’s liability ; (2) if they had exercised 
such a jurisdiction they would have been acting 
judicially. Sc in that case the orders would have 
been invalidated by the fact that one of the comrs. 
was disqualified by reason of interest. — Fobbing 
Sewers Comrs v. R. (1886), 11 App. Cas. 419 ; 
56 L. J. M. C. 1 ; 31 AV. R. 721 ; 2 T. L. R. 750 ; 
sub nom. Fobbing Sewers Comrs. v. Abbott, 
55 L. T. 493 ; 51 .1. P. 227, H. L. ; affg. S. C. sub 
nom, R. V, Essex Sewers Comrs. (1885), 14 
Q. B. D. 661, C. A. 

Annotations : — Generally, Mentd. North v. Waltliaiustow 
U. C. (1898), 67 L. J. g. B. 972 ; Bakoi v. Harry (1905), 
3 L. G. 11. 684. 

1131. When final.] — Where comrs. of 

sewers, acting under the provisions of 67 Geo. 3, 
c. xxix., formally adjudicate that the acquisition 
of a particular property is necessary for the per- 
formance of any of the duties imposed upon them 
by the Act, that adjudication is final, if made in 
the honest exercise of their powers, that is, if the 
circumstances of the case fairly warrant the 
adjudication, even though it be to a certain extent 
mistaken. — Gard v. Sewers Comrs. of London 
(1885), 28 Ch. D. 486 ; 64 L. J. Ch. 698 ; 52 L. T. 
827 ; 1 T. L. R. 208, 0. A. 

AnnoiationB Refd. Donman v. WeHtmbistor Coi*pn., 
Cording v, Westminster Corpn., LI 906] 1 Ch. 464. Mentd. 
Teuliere v, St. Mfitry Abbott>s, Kensington Vestry (1886), 
30 Ch. D. 642 : Lynch v, London City Sewers Comrs. 
(1886), 32 Ch. D. 72 ; Gordon v. St. Mary Abbotts, Ken- 
sington Vestry, [1894] 2 Q. B. 742 ; A.-G. v. London 
Parochial Charities Trustees, [1896] 1 Ch. 641 : Femloy v, 
Limehouse Board of Works (1899), 68 L. J. Ch. 344 ; 
Femley v, Limehouse Board of Works (1900), 82 L. T. 
624 ; Davies v, London City Corpn., [19131 1 Ch. 416 ; 
Clanrioarde v, Ireland Congested Districts Board (1914), 
79 J. P. 481 ; Conron v. L. O. O., [1922] 2 Ch. 283. 

1182. Procedure — Presenting Jury — Inquiry dc 
evidence.] — (1) By 23 Hen. 8, c. 6, the jury, by 
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whom a presentment is made to comrs. of sewers not upon information collected in pais, witliou t 
conceminjiT what lands are within a level subject oath. — R. r. Somerset Sewers’ Oomrs. (1805), 
to a certain rate, ought to be summoned by the 7 East, 71 ; 3 Smith, K. B. 105 ; 103 E. U. 28. 
sheriff from the body of the county in pursuance Annotations .—As to (i) Distd. a. «. aoUfroy (isso). ii 
of a precept directed to him from the comrs. J. V. 690. Generally, Mentd. H. v, Wartou (1862), 3i 
for that purpose, & a presentment made by a 

standing jury, constituted according to ancient 1133. .] — After a precept had issued 

usage, originally returned by the sheriff, at the to the sheriff to return a sewers presentment jury 
commencement of every new commission of sewers, under Sewers Act, 1833 (c. 22), s. 11, & the sheriff 
from certain parishes or districts composed of had returned a panel of eighteen, of whom sixteen 
land owners there, interested in disclaiming the only attended, the comrs. called on two bystanders, 
general charges of the level, which jurymen acted who were eligible but had not been returned, to 
for life, unless removed for cause, & only the form part of the jury, k the presentment was 
foreman of whom was summoned by the sheriff actually made by a jury composed of sixteen 
on the particular occasion, which foreman there- persons returned by the sheriff, & the two put in 
upon convened the other jurymen, is illegal & by the judge. SubseqiKmtly the presentment was 
void. tried, & a verdict of guilty returned : — Held : the 

(2) The want of jurisdiction of such presenting proceedings of the coral’s, in naming the supple- 

jury cannot be waived by travcjrsing their pre- mental jurors was an irregularity that amounted 
sentment, k going to trial before another jury to no more than a ground for pleading an abate- 
proxierly returned from the body of the coimty, ment, & on such a ground the ct. could not quash 
by whom such presentment was confirmed. the presentment after verdict. — H. v. Gui>i?rey 

(3) The presenting jury, after being sworn k (1850), 14 J. P. 590. 

charged, must also prosecute their inquiry upon 1134. Power to commit for contempt of court.] — 
hearing evidence on oath before the comrs. Oldbery (Inhabitants) r. Stafford, No. 1125, 
in curia, k make their presentment thereon, k ante. 
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Law. 
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Corporations. 

„ County Courts ; 
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Crown Lands 

Crown Rights 

King's Bench Division 
Outlawry . 

Royal Prerogallve 

Writs of Summons 


See Constitutional 
Law. 

,, Constitutional 
Law. 

,, Courts. 
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Constitutional 

Law. 

,, Practice and Pro- 
cedure. 


Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


Sect. 1.— LATIN INFORMATIONS. 

Sub-sect. 1. — ^In General. 

1. To recover Crown debt of record.] — 
Arrears of assessed taxes cannot be recovered by 
information in the nature of a popular action of 
debt, inasmuch as 5 & 6 Will. 4, c. 20, s. 13, pro- 
vides that the amount shall be recoverable “ as a 
debt upon record to the King^s Majesty.’ ' The 
proceedings ought to be by sci. fa, or extent, or 
information upon the record itself. — ^A.-G. v. 
Sewell (1838), 4 M. & W. 77 ; 1 Horn & H. 
262 ; 7 L. J. Ex. 246 ; 160 E. R. 1360. 

2. Can only be filed by the Attorney-General.] 
— It is not competent to the A.-G. of the Duchy 
of Lancaster to exhibit an information in the 


High Ct. of Justice, & the ct. will order an informa- 
tion exhibited by him to be taken off the file on 
the application of deft, even after answer put in 
by deft. 

Such an information as this can only be filed 
by the A.-G. of the realm (Mathew, J.). — ^A.-G. 
OP Duchy op Lancaster v. Devonshire (Duke) 
(1884), 14 Q. B. D. 196 ; 64 L. J. Q. B. 271 ; 33 
W. R. 367 ; 1 T. L. R. 186, D. 0. 

Annotation : — Mentd. A.-G. of Duchy of Lancaster c. 
L. & N. W. Ky.. [1892] 3 Ch. 274. 

Right of Attorney-General, see, generally, Part X., 
Sect. 3, post 

Ab to criminal informations, see Criminal Law 
& Procedure. 
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SuB-sBCT. 2 . — Informations in rem. 

A, In General, 

3. Information of seizure — Form of — Allega- 

tion of forfeiture.] — ^An information in rem stated 
that certain officers of customs, after July 9, 1842, 
the date of the passing of Customs Act, 1842 
(c. 47), & before Nov. 2, 1842, the day of filing 
the information, to wit, on Aug. 30, 1842, at, etc., 
did seize & arrest to the use of Her Majesty, as 
forfeited, a large quantity of foreign wines, for 
that, before Nov. 2, & before Aug. 30, to wit, on 
Aug. 20, one 8., at etc., entered for exportation 
from Great Britain the large quantity of foreign 
wines, & entered the same for drawback, with 
intent to obtain the amount of the drawback 
payable & allowable by law in respect of goods, 
etc., of the denomination under which the wines 
were entered for exportation & drawback ; & 

that after the entry of the wines, & before Nov. 2, 
& before Aug. 30, to wit, on the day & year last 
aforesaid, R. C., being the proper officers of cus- 
toms in that behalf, examined the wines, to see 
if they were of the value by law required for the 
drawback ; & the officers found, on such examina- 
tion, that the wines were of less value than the 
amoimt of the drawback playable & allowable by 
law, contrary to the form of the statute, whereby 
they became & were forfeited. At the trial, it 
appeared that the entry of the wines for expoHa- 
tion, & the seizure by the officers, in consequence 
of the entry, took place on Aug. 30. On motion 
to enter a verdicts for deft, on the ground of 
variance between the proof & the information : — 
Held : there was no variance, for it was not | 
necessary to make a direct allegation in the infor- i 
mat ion that the cause of forfeiture took x)lace , 
before the^ seizui’e, & if the allegation that the I 
cause of seizui*e was before Aug. 30 were omitted, ' 
the information would be sufficient. — A.-G. v. 
Clerc (1814), 12 M. & W. 040 ; 14 L. J. Ex. 82 ; ' 
2 L. T. O. 8. 371 ; 8 .1. P. 097 ; 152 E. R. 1355. 1 

Practice & procediu’e on.]— Sub-sect. 4, i 

1)., post, 

B, Informations of Devenerunt, 

4. Nature of.]--~Information on a devenerunt 
for a parcel of wine expressed the value but not 
the quantity or land : — Held : the information 
was bad, though it would be otherwise upon a 
seizure. 

This information is in the nature of a tort. — 
Nat V, Bartle^pt (1710), Park. 278 ; 145 E. R. 779. 

5* .] — Upon an information by way of 

devenerunt for treble value on 8 Anne, c. 7 for 
goods that came to the hands of deft., knowing 
they had not paid the duties: — Held: (1) if 
several persons were concerned either in partner- 
ship or otherwise, yet the Crown might come 
agaiiwt any one of them for the whole penalty, 
it being in nature of a tort & not a contract, as 
in cases of tort a subject might come upon any one 
concerned in the tort ; (2) on such an information 
there was no necessity that the goods should be 
proved to come actu^y into his hands, if they 
came into his power, or into the custody of any 
agent of his, or to any person by his direction. — 
A.-G. V. Burges (1726), Bunb. 223 ; 146 E. R, 654. 
Annotation .--Aa to (1) Conad. R. v, Manningr ( 1 7 3 9 ), 2 Com. 616. 


6. Against whom proceedings may be taken 
— Joint act — Several liability.] — A.-G. v. Burges, 
No. 5, ante. 

7 . j — Though upon a devene- 

runt, which is a criminal prosecution, every person 
to whose hands the goods come may be charged, 
yet on a debt, the person to be charged as importer 
must have such an interest in the goods as to be 
liable to pay the duties & it will not extend to 
a mere agent or servant ; but if he is jointly 
interested with another, the Crown may recover 
the whole against one ; as in case of several 
obligors in a bond the obligee may sue one or all 
though he can have but one satisfaction. A 
factor for a person abroad is in this case un- 
doubtedly liable because the Crown cannot get 
at the principal {per CuR.). — ^A.-G. v. Weeks 
( 1726), Bunb. 223 ; 145 E. R. 654. 

Annotaiums .— Refd. A.-0. V. Thomtou (1821), 600. 

Mentd. A.-G. v. Lambirth (1818), 6 Price, 386. 

8. .] — A.-G. V, Calver (1720), 

cited in 2 Com. at p. 622 ; 92 E. R. 1239. 
Annotation: — Refd. R. v. Mannlm? (1739), 2 Com. 616. 

9. .] — ^A.-G. V. Palmer (1727), 

cited in 2 Com. 620 ; 92 E. R. 1238. 

Annotation : — Consd. R. v. Mannlui; (1739), 2 Com. 616. 

10. .] — ^A.-G. V. Carbkld 

I (1732), cited in 2 Com. 621 ; 92 E. R. 1239. 

I Annataiion : — Refd. R. v. Mantling (1739), 2 Com. 616. 

11. Persons aiding & assisting.] — ^A.-G. 

I V. 8WBETING (1738), cited in 2 Com. 622 ; 92 

E. R. 1236. 

Annotation: — Refd. R. v. Manning (1730), 2 Com. 616. 

12. ,] — In smuggling goods, all 

present & aiding are principals & equally liable 
to the whole penalty, — R. v. Manning (1739), 
2 Com. 616 ; 92 E. R. 1236. 

Annotation : — Mentd. Burnell v Hunt (1841), 5 Jur. 650. 

13 . Agents.] — ^A.-G. v. Palmer (1727), 

cited in 2 Com. 620 ; 92 E. R. 1238. 

Annotation : — Consd. R. r. Manning (1739), 2 Com. 616. 

14. Allegations In — Must be certain & specific 
— As distinguished from Information of seizure.] — 
Nat V, Bartlett, No. 4, ante, 

15. ,] — Kennet V, Lloyd 

(1719), Bunb. 58 ; 145 E. R. 595. 

16. Defence to — Goods not In possession of 
defendant — Plea of not guilty insufficient.] — R. v, 
Jordan (1587), 2 Leon. 34 ; 74 E. R. 336. 

17. .]— R. V. Waller (1067), Trem. 

P. C. 078. 

18. Possession of defendant — What constitutes 
— Goods in power of defendant — Or in custody of 
servant or agent.] — ^A.-G. v, Burges, No. 5, 
ante, 

19. Form of information.] — R. v, Maunsbll 
( 1695), Co. Ent. 390. 


Sub-sect. 3. — Informations in personam. 

A, Intrusion, 

See Exchequer Rules, 1860, rr. 21-38 ; Limita- 
tion Act, 1623 (c. 16). 

20. General rule.] — An information of intru- 
sion is to prove title for the Crown & is in the nature 
of an inquisition & not to try the right. — Norris 
V. Butler (1581), Sav. 4, pi. 10 ; 123 E. R. 980. 

21. .] — .Judgment in an information of 


PART I. SECT, 1, SUB«SE0T. 2.— A. 

sdsnare — Form 
of’--Alleqatton of forfeUure,}--The first 
co'^t 01 an Information oharged the 
^lad^ of goods before due entry, 
wbeTOby they became forfeited ■ 
aeld : an avennent that the iiTiiAHitig 


was to avoid the duties, or a negation of 
sulferanoo, were unnecessary. — ^A.-G. v. 
Bbunskill (1852), 8 U. 0. R. 546.— 

CAN. 

Whether barred by atatnte 
peciai procedure by cwdqtM 
-R. V , Macdonbll (1883), 


1 Exoh. C. R. 99.— CAN. 

PART I. SECT. 1, sub-sect. 3.— A. 

20 i. General rale ,] — The informa- 
tion of Intrusion is a proceeding directly 
against the lauds. — ^A.-Q. v, Walsu 
( 1832), Hayes, 550. — IR. 
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Sect. 1. — Latin informations: Svb-aect 3, JL., B. 
(a) <fe (h ); sub -sect. 4, A,, B, (a), (h) & (c).] 

intrusion pro Bege is only quod cornmittantur et 
capiantur pro fine, & thereupon goes an injunction 
for the possession, but there is no judgment quod 
recuperet seisinam, nor does an h&ere facias 
possessionem issue in such case. — Friend v. Rich- 
mond (Duke) (1C67), Hard. 460; 145 E. R. 
547. 

22. In respect of what hereditaments— Land & 
wood.] — Information of intrusion was exlubited 
by S. against A. for intruding on 100 acres of 
land & 40 acres of wood. A. pleaded not guilty, 
but a ver^ct was returned of guilty as to some 
& not guilty as to remainder. A motion was 
made in arrt»st of judgment that the jury’s finding 
was uncertain as to the land on which A. had 
intruded so that the ct. could not put the Crown 
in possession : — Held : the motion would be 
refused. — ^A.-G. v, Aydeworth (1582), Sav. 28. 
pi. 67 ; 123 E. R. 993. 

23. Timber & wood.]— The A.-G. ex- 

hibited an information against 8., extrix. of H., 
for testator cutting timber & wood belonging to 
the Crown i—Held : the extrix. could be charged. 
— Sherrington’s Case (1582), Sav. 40 ; 123 

E. R. 1000. 


;--Cons^ Hambly r. Trott (1770), 1 Cowp. 

24 Ch. 1). 439. Refd. 
Daily v. Billies (1G62), T. Raym. 71; Monypeiiiiy v. 
Bristow (1832), 2 Russ. 6c M. 117. 

24. Seashore.] — A.-G. v, Jones (1862), 

2 H. & C. 347 ; 33 L. J. Ex. 249 ; 6 L. T. 655 ; 26 
J. P. 518 ; 159 E. R. 144. 

25. Minerals — In Isle of Man.]— A.-G. 

FOR Isle op Man v. Mylchreest (1879), 4 Ann. 
Cas. 294 ; 48 L. . 1 . P. C. 36 ; 40 L. T. 764, P. C. 

— Consd. Tucker t>. Linger (1882). 21 Cb. D. 18. 
Refd. A.-G. V. Wcleh Granite Co. (1887), 35 W. K. «17, 

TTT palaces,] — See Constitutional Law, 

Vol. XI., pp. 519, 520, Nos. 242, 247. 

Practice & procedure.] — See Sub-sect. 4, C., 
post 


B. Debt 


{a) In General, 

26. Information for duties — To Crown.) — 

Now an information for the duties is nothing 
more than the King’s action of debt, & therefore 
there was notliing properly of prerogative in that, 
except merely the form of suing by information 
instead of the common action of debt (Eyre, C.B.). 

(1790), 1 Anst. 205, n. ; 


.Imwio/iu/w Mentd. Wall r. A.-G. (182.3), 11 Prk-o. 643 • 

Adams v. Fremantle (1848), 2 

Kxch. 453; bpooner v. Jiiddow (1848), 6 Moo. P. C. C\ 

27. Information for penalty — In nature of 
cii^ proceedings.]— I think that the A.-G. is 
perfectly nght when he says that these proceedings 
for penalties here, are, although partly of a criminal 
nature, for many purposes to be considered as in 
the nature of civil actions (Graham, B.). — ^A.-G. 

(1822), 11 Price, 183 ; 147 E. R. 441. 

28. - .] — information for the 

recove^ of penalties is not a criminal, but a penal 
proceeding, in the nature of a civil action. — 
R. V . Hiddon (1830). 0 L. J. O. S. Ex. 7. 

— r;, r of appeal.]— An infor- 

mation at the smt of the A.-G. to recover penalties 
under Parhamentary Oaths Act, 1866 (c. 19), s. 5, 


from a member of Parliament for voting without 
having taken the oath of allegiance required by 
that statute, as amended by Promissory Oaths 
Act, 1868 (c. 72), is not a “ criminal cause or 
matter ” within the meaning of Jud. Act, 1873 
(c. 66), s. 47, & an appeal may bo brought from 
any order or judgment therein of the High Ot. to 
the Ct. of Appeal. — ^A.-G. v, Buadlaugh (1885), 
14 Q. B. D. 667 ; 51 L. J. Q. B. 205 ; 52 L. T. 

! 589 ; 49 J. P. 500 ; 33 W. R. 673, O. A. 

Annotations : — Refd. R. Hausmami (1909), 73 J. I\ 516. 
Be Clifford & O’SulUvan, [1921] 2 A. C. 570. 

30. Not to Court of Criminal 

Appeal.] — An appeal does not lie to the Ot. of 
Criminal Appeal from a conviction on an informa- 
tion by the A.-G. on the revenue side of the K. B. 
Div.— R. V. Hausmann (1909), 73 J. P. 516; 26 
T. L. R. 3 ; 3 Cr. App. Rep. 3, 0. C. A. 

Practice & procedure.] — See Sub-sect. 4, B., 

post, 

(b) In respect of What Obligations, 

31. Statutory penalties.] — A.-G. v, Jewers (1726), 
Bunb. 225 ; 145 E, R. 655. 

Annotatum ;--Refd. A.-G. v. Key (1831), 2 Or. & .T. 2. 

32. .] — Where there is no appropriation 

of a statute penalty it is a debt to the Crown & 
suable for in a ct. of revenue &; not by indictment. 
— R. V. Malland (1728), 2 Stra. 828 ; 1 Barn. K. B. 
108 ; 93 E. R. 877. 

Anmdaiions : — Consd. Clarke v. Bradlangh (1881), 7 Q. B. I). 
38. Refd. Bradlaugh v. Clarke (1883), 8 App. Com. 354. 

33. .]— Anon. (1733), 2 Barn. K. B. 

279 ; 94 E. R. 499. 

34 . Divisible between Crown & informer 

— Crown may sue for whole — In absence of qui 
tarn suit by informer.] — When a statute creates a 
penalty Ac says that one moiet^y sliall be to the use 
of the King & tlie other to a common informer, the 
King may sue for the whole unless a common 
informer has commenced a qui tarn suit for the 
penalty. In such a cjise the King may recover 
the penalty by an information filed by the A.-G. 
in tills ct. — R. V, Hymen (1798), 7 Term Rep. 536 ; 
101 E. R. 1118. 

Amwtaiiov ; — CODSd. Bradlaugh v, Clarke (1883), 8 App. Cass. 
354. 

35 . Parliamentary Oaths Act, 1866 (c. 19) 

— Action not maintainable by common informer.] — 

A penalty incurred under Parliamentary Oatks 
Act, 1866 (c*. 19), s. 5, cannot bo recovered in an 
action by a common informer, but only in a pro- 
ceeding a</ the suit of the Grown. — Bradlaugh v. 
Clarke (1883), 8 App. Cas. 354 ; 52 L. J. Q. B. 
505 ; 48 L, T. 681 ; 47 J. P. 405 ; 31 W. R. 677, 
IT. L. ; revsg, 8. C. sub mm, Clarke v, Bradlaugh 
(1881), 7 Q. B. D. 38, 61, n., C. A. 

Annotations: — Consd. Bradlaugh v. New degate (1883), 11 

§ . B. D. 1 ; A.-G. V. Bradlaugh (1885). 14 Q. B. 1). 667. 

efd. Dixon V. Farrer (1886), 17 Q. B. D. 658. Mentd. 
Bradlaugh v. GoHsett (1884), 12 Q. B. D. 271 ; Charrlngton 
Sells Dale v. Mid. Uy. (1901), 11 Ry. & Can. Tr. Cas7222 ; 
Banbury v. Bank of Montreal, [1918] A. C. 626 ; Novlilo 
V, London Express Newspaper (1918), 88 L, J. K. B. 282. 

.] — See Nos. 27-30, ante, 

36. Arrears of taxes.] — A.-G. v, Sewell, No. 
1, ante. 


Sub-sect. 4. — ^Practice and Procedure. 

A, In General, 

37. Affidavit necessary.] — If an information 
be filed without affidavit, the ct. may stay pro- 
ceedings, or order it to be taken off the file. 


metUs—^hore of foAe.}— Deft. 
eucroMhed on a portion of Lak< 
near his land, by constnioting 


work & piers, upon which he had built 
a warehouse ; — H€id : these, being 
^Ificial impediments to the waters of 
the lake or Uarboor, were upon the 


soil of the Crown, & liable to be 
removed on an Information ot Intrusion. 
— A.-Q. V. PbRRY (1866), 16 C. 1’. 
329.— 0AM. 
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In prosecutions under penal statutes the person ' 
who appears to be informer upon record cannot | 
be a witness. — ^Whitbhajm: v. Jokeham (1733), i 
Kel. W. 143 ; 26 E. 11. 63(5. ; 

38. Copy of information — Whether defendant 
entitled to — Defence in form& pauperis.] — The ct. | 
has no authority to direct that deft, in an informa- | 
tion on the revenue side shall have a copy of the 
information, unless he defends in formd pauperis, — 
Anon. (1834), 3 Ju J. Ex. 281. 

39. Postponement of trial — ^Absence of material 
witness.] — The trial of a revenue information was 
further postponed on the motion of deft, founded 
on the absence of a material witness, although he 
had not complied with the terms of a former 
postponement by paying the costs of the day. 
Such axiplications arc not ex gratid, — ^A.-G. v, 
Gatclipt^^ (1823), 12 Price, 367 ; 147 E. K. 719. 

40. Sufficiency of affidavit in sup- 

port.]~The affidavit made by deft, in an informa- 
tion by the A.-G. for penalties to ground a motion 
for postponing the trial on the absence of a witness, 
must be most minutely & circumstantially par- 
ticular as to all the matters stated, or it will be 
considered insulHcient to support a rule to show 
cause granted for that purpose. — A.-G. v, Tyson 
(1822), 11 Price, 229 ; 147 E. R. 456. 

41. — j .] — In the case of a revenue 

information, if the affidavit in supi^ort of a motion 
on the part of the deft., for postponing the trial 
on the ground of the absence of a material witness, 
docs not state cither that the witness is abroad & 
out of the jurisdiction of the ct., or where he is, or 
that deponent does not know where the witness 
is to be found, the ct. will not entertain the 
application. Rut the rule will be enlarged to 
give deft, an opportunity of renewing the applica- 
tion upon an amended affidavit, which snould 
supply the (miission of the necessary averments. — 
A.-G. V. Phillips (1821), 13 Price, 522 ; M‘Cle. 
261 ; 147 E. R. 1068. 

42. .] — Deft, in an information 

may apply by motion to the ct. in term time, after 
notice of trial given, to postpone the trial, on the 
ground of the absence of a material witness, upon 
a proper affidavit containing the necessary state- 
ments.— A.-G. V, Moss (1824), 13 Price, 258 ; 1 17 
E. R. 984. 

B, Informations of Debt or for Penalties, 

(a) Commencement of Proceedings — Writ of Capias, 

43. Dates from issuing of process — Informers 
(Umitation of Actions) Act, 1588-1589 (c. 5).J— 
The commencement of a suit by information by 
the A.-Q. on the part of the Crown, for the recovery 
of forfeitures under a penal Act of Parliament, 
must, with reference to the above Act, be taken 
to be the issuing of process, & not the actual 
filing of the information. — ^A.-G. v, IIall (1823), 
11 Price, 760 ; 147 E. R. 629. 

44. Issue of writ.] — A capias issues imme- 
diately where oath is first made of the debt. — 
R. V. PxxLBY (1725), Bunb. 202 ; 145 E. R. 617. 
AnnotaiUm : — Mentd. R. v, Bingham (1831), 2 Tyr. 16. 

45. Before filing of information.] — Deft. 

arrested by a capias^ as the first process under 
3 & 4 Will. 4, c. 63, s. 95, for an ofiConce against 
the customs laws, is not entitled to be discharged 
therefrom, although no information has, at the 
time of the application, been placed upon the files 
of the ct. — ^A.-G. V, Reilly (1843), 12 M. & W. 


217 ; 13 L. J. Ex. 82 ; 8 J. P. 643 ; 152 E. R. 
1177 ; sub nom, A.-G. v, Riley, 1 Dow. & L. 399. 

46. After filing of information — Before 

entry in book.] — ^A.-G. v, Randall (1725), Bunb. 
209 ; 145 E. R. 650. 

(b) Against Whom Proceedings may be taken, 

47. Joint Sc joint Sc several debtors — Several 
liability.] — ^A.-G. v. Weeks, No. 7, ante, 

48. .]— By the practice of the Ot, 

' of Exch., the A.-G. had not the privilege of suing 
I any one or more persons, jointly, or jointly & 
i severally, indebted to the Crown, at his discretion. 

I The same rule as to parties must be applied in a 
I creditors" suit, between the Crown & persons 
I jointly, & jointly & severally, indebted to the 
Crown, as between subject & subject. 

Qu, : whether, in an i^ormation for the payment 
I of legacy duty, all the exors. living, & the repre- 
i sentatives of such as may be dead, are necessary 
parties. — ^A.-G. v. Hughes (1842), 11 L. J. Ch. 

I 329. 

j 49 , ,j — information for offences 

I under the Prevention of Smuggling Act, 1845 
(c. 87), in unsliipping & assisting to unship un- 
customed goods was filed against several defts. 
after Customs Consolidation Act, 1853 (c. 107), 
came into operation, the offence having been com- 
mitted before that time. All defts. were found 
guilty, but the Crown subsequently entered a 
' nolle prosequi upon all the counts except one, 
which charged the offence against eight defts. & 
upon that count entei*ed up judgment against 
I six of the defts. for treble the value of the goods, 
the judgment being entered against each severally : 
— Held : the judgment must be sustained ; it 
was competent to the A.-G. to enter the nolle 
prosequi ; the acquittal of two did not operate as 
a discharge of all ; unshipping & assisting meant 
one offence ; & it was no objection that the judg- 
ment was for treble value against each of the six 
defts. severally. — Ruck v, A.-G. (1858), 3 H. & N. 
208 ; 4 .lur. N. S. 167 ; 157 E. R. 447 ; sub nom. 
A.-G. r. Ruck, 30 L. T. O. S. 335 ; 22 J. P. 241 ; 
6 W. R. 283, Ex. Ch. ; affg. S. C. sub nom. A.-G. v. 
Ruck (1856), 11 Exch. 763. 

50. Not servant or agent— For person abroad.] 
— ^A.-G. V, Weeks, No. 7, ante, 

51. Principal — ^Though act of evasion com- 
mitted by agent.] — ^A.-G. v. Woodmass (1727), 
Bunb. 247 ; 146 B. R. 662. 

Annotation : — Befd. A.-(i. v. Farr (1817), 4 Price, 122. 

52. Coiiusion between officers of Crown 

Sc agent.] — Where goods are obtained from the 
custom house without payment of duty, owing to 
collusion between the officers of the Crown Sc the 
agent employed by the importer, the latter will 
be liable to an i^ormation at the suit of the 
Crown to recover the duty thereon, notwithstand- 
ing he has paid the amount to the agent & was 
ignorant of the fraud.— A.-G. v. Ansted (1844), 
12 M. Sc W. 520 ; 13 L. J. Ex. 101 ; 2 L. T. O. S. 
349 ; 152 E. R. 1304. 

AnnotatUnm : — Reid. Dean v, R. (1840), 13 ^1* W. 476. 

Hentd. Logg v, Boyd (1815), 14 L. J. C. P. 138. 

(c) Pleading. 

Defences available against Crown.]— C on- 
stitutional Law, Vol. XI., pp. 529, 530, Nos. 
337-340. 

53. Pleading double.] — On hearmg of a rule 
to show cause why deft, should not have leave to 


PART I. SECT. 1, SUB-SECT. 4.— 
B. (0). 

b. Form of inforrnaiion,\’--lri an 
information for a penally under 


Custonia Acte, for knowingly harbouring 
smuggled goods, the particular iUegm 
act, as that the goods wei*o imported 
without the payment of duty, should 
be speoifled, cc the information should 


show tiiat the offence was contrary 
to the term of statute. — R. v. Aumond, 
R. 0, Easton (1«45), 2 U. C. R. 166.— 

CAN. 
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Sect, 1. — Latin infonnationa : Sub-aeci. 4, B. (c), 
(dh {eh (/), (g), (h) & (t), C. (a ).] 
plead doubly : — Held : the rule must be discharged, 

4 Ann e, c. 16, s. 24, not extending to suits where the 
King was a party unless for debt immediately 
owing, or revenue. — B. v, York (Archbp.) (X744), 
Barnes, 363 : Willes, 633 ; 94 B. R. 961. 
Annotation : — Consd. R. v, Caldwell (1801), For. 67. 

54. .] — ^Pleading double to information 

of debt allowed under 4 & 6 Ann. c. 16. — ^A.-G. 
r. Snow (1721), Bunb. 96 ; 146 E. B. 608. 

Annotaiions : — A.-G. v. AUgood (1743), Park. 1 ; 

A.-G. t?. Donaldson (1841), 7 M. & W. 422. Meiltd. 11. v. 

CaldwoU (1801). For. 67. 

66. .] — 4 & 6 Ann. c. 16, s. 4, giving 

power to plead several matters, does not extend 
to actions at the suit of the King. — ^R. v. Caldwell 
(1801), For. 67 ; 146 E. B. 1112. 

See, generally, Pleading. 

(d) Evidence, 

66 . Admissibility of — Copies of entries in 
eustom-housd book — Information to recover 
penalties.] — In an information against the master 
of an American vessel, on 48 Geo. 3, c. 56, s. 11, 
to recover penalties under that statute, copy of 
entries in custom-house book may be admitted as 
evidence. — Tomkins v, A.-G. (1813), 1 Dow. 404 ; 

3 E. B. 744, H. L. 

57. Examination of witnesses — Before 

Queen’s remembrancer.] — In an information by 
the A.-G. for a breach of the revenue laws, the 
ct. granted a rule to examine witnesses for the 
Crown before the Queen's Remembrancer ; but 
refused to order that the examination should be 
received in evidence at the trial. — ^A.-G. v, Reilly 
(1845), 13 M. & W, 676 ; 2 Dow. & L. 090 ; 14 
L. J. Ex. 150 ; 153 E. R. 283. 

Annotations: — ^Expld. A.-G. v. Bovot (1846), 3 Dow. & L. 

492 ; ll. V. Upton St. Leonard’s (1847), 10 Q. B. 827. 

(e) Computation of Penalties, 

See, generally. Revenue. 

68* Assessment of value by jury — Judgment 
for treble value by judge.] — ^A.-G. v, Goldstein i 
(1906), Times, July 26. I 


omitted in the concluding averment, that the 
comrs. had elected to sue for the treble value ; 
Held: in a revenue information, where upon the 
whole record the offence A; statute were so plai^y 
set out that the ct. might see that an offence h^ 
been committed with reference to the particular 
statute, the objections did not afford ground for 
arresting the judgment. — ^A.-G. v, Rattbnbury 
(1821), 9 Price, 397 ; 147 E. R- 130. 

61. Adding fresh charges — Offences committed 

after original information — Name of succee^ng 
Attorney-General substituted.]— The ct. refused to 
discharge a rule, allowing the A.-G. to amend an 
information for peiuJties incurred imder the 
excise laws, on payment of costs, as to ten 
counts which had been added, charging other 
offences laid on days long subsequent to th^e 
in the original information, & the filing of th^ 
proceeding & the issuing of process thereon, & 
although the name of a succeeding A.-G. ^d been 
introduced. — A.-G. v. King (1818), 5 Price, 363 ; 
146 E. R. 634. ^ ^ 

62. Error in date.] — On trial of an information 
for importing brandy by deft.’s testator, there was 
a special verdict which found that the importation 
was upon Apr. 10, 1725, but by the minutes it 
was in 1719 & 1720 : — Held : it would be per- 
mitted to be amended. — ^A.-G. v. White (1730), 
Bimb. 283 ; 145 E. B. 676. 

63. Misjoinder of defendants — Cured by judg- 

ment.] — An information under 8 & 9 Viet., c. 
charged, in the three first counts, five defts. with 
several offences on different days, & in the four 
following counts, it charged four of those defts. 
together with four others, with similar offences on 
other days. A verdict having been foimd for the 
Crown -Reid ; no ground for arresting the 
judgment, for the defect, if any, might be cured 
by the mode in which the judgment was entered 
up.— A.-G. v. Ruck (1856), 11 Exch. 763 ; 25 
D. J. Ex. 206 ; 26 L. T. O. S. 274 ; 20 J. P. 422 ; 
156 E. R. 1039 ; affd, sub nom. Ruck v. A.-G. 
(1858), 3 H. & N. 208, Ex. Oh. ^ ^ ^ ^ ^ 

Right of Attorney-General.] — See Part X., Sect-. 3, 
sub-sect. 1, post. 


(/) Defective Informations — Amendment, 

69. General rule.] — ^An information at common 
law may be amended by the ct. Qu,: as to an 
information on a penal statute. — Turner's Case 
(1677), 1 Freem. K. B. 221 ; 2 Mod. Rep. 144 ; ' 
89 E. B. 158. 

eo. When offence & statute plainly set 

out — Informalities immaterial.] — ^An i^ormation 
founded on a particular statute, stated the offence i 
so as to bring it within the Act, & alleged that by 
reason thereof, having illegally on board foreign j 
spirits, deft.'s boat was forfeited, according to the 
statute, &, deft, being found on the vessel, charged 
that thereby he had forfeited the sum of £2133 16s. 
the Comrs. of Customs having, by virtue of the 
statute, elected to sue for treble the value of the 
goods, instead of the penalty. It was objected 
that it did not state the offence to be ** against 
the form," etc. ; that it omitted, in stating deft, 
had forfeited the sum of money, to allege “ accord- 
ing to the form," etc. ; that it did not aver that 
the sum sought to be recovered was the treble 
value of the goods ; &; that deft.’s name was 


{g) Discharge of Defendant, 

64. Delay in prosecution — ^Lapse of three 
terms.] — Deft, who has been arrested on a revenue 
information filed against him & has entered into 
a recognisance of bail to appear & answer, cannot 
move to discharge such recognisance on the 
ground of the A.-G. not having proceeded to trial 
according to notice till after three clear ten^, 
exclusively, have elapsed after the time for which 
notice of trial had been given — ^not a^r issue 
joined. Thus a deft, arrested in Michaelm^ 
term having given bail in Dec. So pleaded in 
Hilary term, & received notice of trial for the sub- 
sequent sittings cannot move after Tnnity nor 
until after Michaelmas term. — A.-G. v. Bear 
(1818), 6 Price, 83 ; 146 B. R. 748. 

05/ Without effectual proceed- 

ings ” being taken.] — ^Where notice of trial of 
information had been given froih time to time 
from the sittings after Easter term, 1818, till the 
sittings after Michaelmas, when it was given for 
the sittings after the next Hilary term, the trial 
having been postponed for defect of special 


PART I. SECT. 1. SUB-SECT. 4.— 
B. (t), 

0 . Assessment of value by regis- 
trar ,] — Upon motion for Judgment In 
default of pleading to an Information 
by the Grown it appeared that the 
information, whlie showing that the 


Crown was entitled to Judgment, did 
not show the amount for which Judg- 
ment should be entered, & a reference 
was made to the re^trar to ascertain 
the amount of the claim. — R. v. 
Connolly (1897), 6 Exch. C. R. 397. — 
CAN. 


PART I. SECT. 


. 1. t 
B. (t). 


SUB-SECT. 4.— 


d. General ruU — No amendment when 
yo late to fOs a new informoHoii!}-- 
l.-G. V , Mathews (1828), 2 Ir. L. Reo. 
St ser., 897. — IR. 



Paet I. — ^Pboceedings on the Kevenue Side oe the King’s Bench Division. 219 


jurymen, & the cause was not tried on the last 
occasion, on account of the absence of a material 
witness for the Crown, who being expected till 
the last moment, the notice was not then counter- 
manded ; — Held : this was a sufficient proceeding 
effectually to prevent the recognisance of bail 
being vacated, as it might be where the A.-G. 
had not taken any effectual proceedings for three 
successive terms. — ^A.-G. v, French (1819), 7 
Price, 667 ; 146 B. R. 1060. 

66. Illegal arrest.] — The ct. will discharge a 
prisoner detained in custody under legal process, 
capias on an information for offences against the 
revenue laws, issued whilst deft, was in gaol 
under an arrest which was originally illegal & 
without authority, & they will not impose any 
terms on deft, on ordering his discharge. 

The question really seems to me to be whether 
we shall permit a man illegally arrested, to be 
detained imder a legal process issued during his 
detention. It is clear that deft, was originally 
illegally detained. It would be very dangerous 
to allow the process of the ct. to be so grossly 
abused (Graham, B.). — ^A.-Q. v, Cass (1822), 11 
Price, 346 ; 147 E. R. 494. 

Annotfjtions : — Refd. Ex p. Scott (1829), 4 Man. & Ry. K. B. 

B6l ; Hooper v Lane (1857), 6 H. L. Caa. 443. 

67. .] — ^Where deft, remainod in custody 

under a capias on an information by the A.-G., 
executed whilst he was in prison on an arrest 
made without legal authority, & was therefore 
illegally detained, the ct. discharged him from 
such custody. — ^A.-G. v, Dorkings (1822), 11 
Price, 160 ; 117 E. R. 433. 

Annotations: -Refd. A.-G. u. Casa (1822), 11 l*rice, 345: 

lie Van Boven (1816), 16 L. J. M. C. 4 ; lloopor v. Lane 

(1857), 6 H. L. C^as. 443. 

68 . .] — Where a seaman had been taken 

from a lugger at sea by the crew of a revenue 
cutter, & delivered into civil custody, without 
legal warrant or authority, & wliilst in such custody 
was charged with a capias on an information 
under which he was I'emoved to Newgate by 
habeas cor pus , at the instance of the Oown, & 
committed thence to the Fleet, on motion ; — Reid : 
he would be discharged unconditionally. — A.-G. 
V. Colder (1823), 12 Price, 336 ; 147 E. R. 739. 
Anmtation : — Rofd. Hooper r. Lane (1857), 6 H. L. Caa. 443. 

{h) Appeals and New Trial, 

69. Right of appeal — To Court of Appeal — 
Information for penalties in nature of civil pro- 
ceedings.] — ^A.-G. V. Bradlaugh, No. 29, ante. 

70. .] — R. V. IIausmann, No. 

30, ante. 

71. Right of Crown to new trial — Verdict of 
Jury in wilful contravention of law — Facts ad- 
mitted.] — The ct. has full power to grant a new 
trial at the instance of the Crown when the verdict 
has passed for deft., in an information, for penalties 
or in a penal action, if it appears that the jury 
have acted in wilful contravention of the law, as 
laid down therein by the judge at nisi prius, on 
admitted facts, in the same way that it would 
have if the judge had erroneously directed them. — 
A.-G. V. Rogers (1843), 11 M. & W. 670 ; 2 Dowl. 
N. S. 1037 ; 12 L. J. Ex. 395 ; 8 J. P. 249 ; 162 
E. R. 974. 

AnruMions : — ^Refd. Gough v. Hardman (1860), 6 Jur. N. S. 

402 ; A..a. V. SlUom (1863), 2 H. & C. 431. 

(i) Other Cases, 

72. Necessary parties — Information for pay- 


I ment of legacy duty — Some executors dead.] — 

I A.-G. V. IIUGHES, No. 48, ante, 

73. Qui tarn information — ^Declaration of statu- 
tory qualification of defendant — Sufficiency of.] — 

In an action qui tarn on a statute, it is sufficient to 
say that a person is not qualified, witliout showing 
tliab ho had not £100 a year, or any other estate 
which makes a qualification. — ^B luet v. Needs 
( 1736), 2 Com. 522 ; 92 E. R. 1189. 

Annotation 11. v. Jarvis (1756), 1 Burr. 148. 

74. Prosecuted merely for issue money — 

Payment of money into court ordered — To abide 
event of suit.] — If the ct. sec reason to suspc'ct 
that a qui tarn action is prosecuted merely for the 
issue money, they will on motion permit it to bo 
paid into ct. to abide the event of the suit. — 

I Parker v. Macfarlan (1789), 3 Term Rep. 137 ; 
100 E. R. 496. 

76. Several counts — Whether Crown must 
elect.] — In an information for penalties under the 
excise acts with various counts charging lliat 
deft, had liarboured, secreted, & concealed spirits ; 
— Held : it was not incumbent on counsel for the 
Crown at the close of the case to elect on wliich 
count he would rely. — A.-G. v, Warren (1818), 
10 L , T. O. S. 445 ; sul) nom, A.-O. v . Vernon, 12 
I J. P. 251. 

C, Tnfiyrmatiotis of Tnirusion. 

(a) In General, 

See Exchequer Rules, 1800, rr. 21-38; 21 

Jac. 1, c. 14. 

76. 21 Jac. 1, c. 14 — Object of.] — The object 
of the above Act is to put deft, litigating with the 
Crown in the same situation as any other deft., but 
this statute does not apx)ly in equity, where, in 
the matter of discovery, the Crown &; a subject 
litigating together are precisely on the same 
footing as ordinary parties. — ^A.-G. v, London 
CORPN. (1850), 2 Mac. & G. 217 ; 2 H. Tw. 1 ; 
10 L. J. Ch. 311 ; 11 L. T. O. S. 501 ; 14 .lur. 205 ; 
42 E. R. 95, L. C. ; affg. (1849), 12 Beav. 8. 
Annotations: — Consd. EmmerHOii v. Maddijsoii, [19061 A. (J. 

569. Refd. A.-O. r. Nowcastle-ou-Tyno Corpn., 11897] 

2 Q. B. 384 ; A.-G. v, SUirey (1912), 107 L. T. 430. Mentd. 

Smith V. Stair (1849), 2 II. L. Cas. 807 ; Flitcroft v. 

Flot/chor (1856), 25 L. J. Ex. 94 ; Horton v. Bott (1857), 

2 H. & N. 249 ; A.-G. v. Hanmor (1858), 27 L. J. Ch. 837 ; 

Loudon Gaw Light Co, v. Chelsea Vestry (1859), 6 C. B. N. S. 

411 ; Ingilby \\ Shafto (1863), 33 Beav. 31 ; Stoato v. 

Rew (1863), 14 C. B. N. S. 209 ; Goodman p. Holroyd 

(1S64), 15 C. B. N. S. 839 ; Towne v. Cocks (1874), L. Tl. 

9 Exeh. 45 ; Saunders v. Jones (1877), 7 Ch. D. 435 ; 

Bewicko v. (Iraham (1880), 60 L. J. Q. B. 390 ; Marriott 

V. Chamberlain (1886), 54 L. T. 714. 

77 . Scope of.] — The above Act only 

regulates procedure, & its effect is that if an in- 
foiTnation of intrusion is filed & the Crown h^ 
been out of possession for twenty yearn deft, is 
allowed to retain possession till the Crown has 
established its title. Where no information has 
been filed there is nothing to prevent the Crown 
or its grantee from making a peaceable entry & 
then holding possession by virtue of title. — 
Emmerson V. Maddison, [1906] A. C. 669 ; 75 
L, J. P. C. 109 ; 95 L. T. 568 ; 22 T. L. R. 748, P. C. 

78. Not appUcable to suits in equity— 

Discovery.] — A.-G. v, London Corpn., No. 76, 

ante , ^ _ 

See , generally . Discovery, Inspection & In- 
terrogatories. ^ . 

79. Liability of executrix— Intrusion by testa- 
torj — Hherrington’s Case, No. 23, ayite. 


PART I. SECT. 1. SUB-SECT. 4.— I Terdiot offainst weight of 

B. (h); A-Q.v, HAIG (1833), Hayes, & Jo. 197. 

I — IR. 

•. Right of Cfrown to new trial — 


PARTI. SECT.l, SUB-SECT. 4.— B. (i). 

f. All parties interested must be 
r€presentea,y^A,"U. v, Waiah (1832), 
Hayes, 650. — IR. 
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Sed, !• — Latin hiformaiiom : Stib-seci. 4, C. (6), 

(c), {d) (e), i>., E. cfe* F, Sect. 2: Snb- 

sect . 1.] 

(6) Choice of Forum and Venue . 

80. Right of Crown.] — In an information of 
intrusion, the Crown may of right lay the venue 
in any county or have the inquisition taken in a 
different county from that in w'liich the venue is 
laid. 

The title of the Crown to lands of which it has 
been out of possession for 20 years may be tried in 
tlie information of intrusion itself, & need not be 
first found by inquest of office, the only effect of 
21 Jac. 1, c. 14, being, to throw the onus of proving 
title in the first instance, in such a case, on the 
Crown.~-A.-a. r. Parsons (1836), 2 M. & W. 23 ; 
6 Dowl. 165 ; 2 Gale, 227 ; Tyr. & Qr. 980 ; 5 
L. J. Ex. 243 ; 6 L. J. Ex. 9 ; 150 E. R. 652. 
AnncdaHoiia : — Overd. A.-G. v. Churc'liill (1841), 9 Oowl. 

772. Reid. Hilton v. Qrauvlllo (1847), 2 Now Pracit. Cas. 

262. 

81. .] — In an information of intrusion, 

the Crown has not the right as of its prerogative 
to lay the venue in any county or to issue the 
venire facias juratores into a different county 
from that in which the venue is laid. — ^A.-G. v. 
CHURcmiJ. (Loud) (1841), 8 M. & W. 171 ; 9 
Dowl. 772 ; 10 L. J. Ex. 314 ; 5 Jur. 803 ; 161 
E. R. 997. 

Annotations : — Consd. Hilton v. Granville (1847), 9 L. T. O. S. 

171. Refd. Dixon v. Parror (1886), 17 Q. B. D. 658. 

Mentd. A.-G. to Prince of Wales v. Crossman (1866), 

L. R. 1 Exch. 381. 

.] — See , generally , Constitutional Law, 

Vol. XI., pp. 525-527, Nos. 294-309a. 


(c) Pleading. 

82. Crown should demur — Plea of que estate.] 

— Deft, having pleaded a qvic estate of a term, the 
A.-G. for the King in the Exchequer traversed the 
original lease ; — Held : after verdict against the 
King upon this issue it was too late to tfdte ad- 
vantage of this bad plea. — IjEIgh v. Hudson 
(1565), 2 Dyer, 238 b ; 73 E. R. 527. 

83. Defendant may not plead double.] — Deft, 
cannot plead several matters to an infoimation of 
intrusion, by 4 & 5 Ann., c. 10. — ^A.-G. v. Allgood 
(1743), Park. 1 ; 145 E. R. 696. 

Annataiions : — Apld. A.-G. w. Donaldson (1841), 7 M. & W. 
422. Refd. A.-G. V, Donaldson (1842), 10 M. & W. 117. 
Mentd. de Bode v. R. (1848), 13 Q. B. 361. 

84. .] — The ct. has no authority under 

4 & 5 Ann., c. 16, s. 4, to allow deft, to plead several 
matters in an information of intrusion by the 
A.-G. — A.-G. V. Donaldson (1841), 7 M. & W. 
422; 9 Dowl. 319; 10 L. J. Ex. 139; 6 Jur. 
56 ; 151 E. R. 830. 

Annotation: — Mentd. Cooper v. Haw'kins (1903), 73 

L. J. K. B. 113. 

See, generally. Pleading. 


(d) Proof of Title. 

85. Onus of proof — On Crown — When out of 
possession for twenty years.] — A.-G. v. Parsons, 
No. 80, anU. 

86. Retention of possession by 

defendant till title established.] — E mmerson v. Mad- 
DisoN, No. 77, ante. 

(e) Judgment. 

87. Form of.]— Anon. (1583), 8av. 49 ; 123 
B. R. 1005. 

Annotation : — Mentd. Doe d. Watt v. Morrih (1835), 2 Bing. 

N. C. 189. 

88. .] — Friend v. Richmond (Duke), 

No. 21, a7ite. 

89. Nature & effect of — Judgment pro Rege.] — 

Friend v. Richmond (Duke), No. 21, atite. 

D. Informaiiotui of Seizure — Writ of Appraisement. 

See Exchequer Rules, 1860, rr. 51-63, 106, 107, 
& 1861 Rule ; Customs Consolidation Act, 1876 
(c. 36), ss. 218 c/ seq. ; Inland Revenue Regulation 
Act, 1800 (c. 21), 8s. 21 ei seq. 

90. General rule.] — ^After a seizure of goods, 
the regular steps are to file an information, &> 
then take out a writ of appraisement, upon the 

I return of which deft, is to enter liis claim, & then 
may move for a writ of delivery. If prosecutor 
delays filing an information, oi‘ does not sue out 
a writ of appraisement, deft, upon entering his 
claim in the book in the office may move for a 
' writ of delivery. Where a seizure is in vacation 
time, & there is no information filed the term 
following, if they could have tried it that term, 
this would be delay to ground a writ of delivery 
upon. — Johnson v. Sowers (1718), Bunb. 30 ; 
145 E. R. 584. 

91. Writ of appraisement — Necessity for — 
Seizure of British & foreign coins.] — Upon an in- 
formation of seizure of British & foreign coins, 
there is no occasion for a writ of appraisement or 
a second proclamation, & judgment may be for 
the coins themselves. — A.-G. v. Lade (1745), 
Park. 57 ; 145 E. R. 712. 

92. Must specify goods seized.] — By the 

Order of Nov. 1, 1715, in a writ of appraisement 
the species of goods seized should be particularly 
described. — Harwood v. Faulke (1721), Bunb. 
89; 145 E. R. 605. 

93. Issue of new writ — Prior valuation 

incorrect.] — T^pon a seizure of a parcel of snuff 
there issued a writ of appraisement. The ap- 
praisers appraised it at 2s. 6d. per poimd, wliich 
was 1.^. per pound more than it was worth, there- 
fore the officer now moved for a new writ of 
appraisement, for if it was not really worth so 
much as appraised at the officer must pay the 
King’s moiety according to the appraised value : — 
Held : the ct. would order the appraisers to show 


PART I. SECT. 1, SUB-SECT. 4.— i 
C. (b) 

80 i. RigtU of Crown .] — In an in- 
formation for an intrusion, the venue 
may be laid in any district. — A.-G. v. 
Dockstadbb (1837), 6 O. S. 341. — 

CAN. 

SOU. To trial at bar.] — ^A.-G. 

V. Walsh (1832), Hayes, & Jo. 65.— 


PART I. SECT. 1, SUB-SECT. 4.— 
C. (0). 

g. General issue.] — Deft., in an 
information of intrusion, may plead 
the general issue, when the Crown 
hM been out of possession for more 
than twenty years. — A.-G. v. D’Abcy 
( 1830), Hayes. 86.— IR. 


h. .] — The general issue may 

be pleaded to an information of intru- 
sion, although it contain an averment 
of the C'rown being in possession within 
twenty years. — ^A.-G. v. Mitchell 
(1832), Hayes, 561.— IR. 

k. Defendant iustifying under third 
person — Must snow title — -d: traverse 
Crown title .] — Whore deft. Justifies 
under a third person, he must show 
ills own title sc that of the person 
under whom he justlfles, £r also 
traverse the title in the C’rown. — R. v. 
Gould (1840), 1 Unt. Dig. 1766. — 


PART I. SECT. 1, SUB-SECT. 4.— 
C. (d). 

85 i. Onus of proof — On Crovmr-^ 


When out of possession for twenty years ] 
— R. V. SINNOIT (1868), 27 if. C. R. 
639.— CAN. 


I, wnere prior ffran*9 

by Crown.] — -R. v. Coopeb (1886), 
7 N. 8. W. L. R. 16 ; 2 N. 8. W. W. N. 
69.— AUS. 


PART I. SECT. 1, SUB-SECT. 4.— 
C. (e). 

89 i. Nature effect of — Judgnisni 
pro Rege— Conclusive against defen^nt.] 
— Fabwbll V. R. (1894), 22 8. 0. R. 
663.— CAN. 

m. Whether judgment for vrit of 
amoveas manus.] — ^A.-G. v. Stanley 
(1862), 9 U. C. R. 84.— CAN. 



Pakt I.— Proceedings on the Revenue Side of the King’s Bench Division. 221 


cause. — Evans v, (1719), Bunb. 49 ; 145 

B. R. 591. 

94. Amendment of information — Error in 

date]. — Baldwin v, (1719), Bunb. 19; 145 

E. R. 691. 

95 . Description of goods seized —Not to 

make fresh charge.] — Edoell v. Decker (1728), 
Bunb. 252 ; 145 E. R. 004. 

96. Adding additional counts— After plea.J 

— An information in rem may be amended by the 
Crown, after plea pleaded, by adding additional 
counts, although a recognisance has been entered 
into by the bail to pay the costs occasioned by the 
claim, such recognisance having been entered into 
before the information filed. — ^A.-O. u. Smith 
(1839), 5 M. & W. 372. 

E. Information of Devenerunf* 

See Sect. 1, sub-sect. 2, B., ante. 

F. Coftfs. 

97. Follow the event — Unless otherwise 
ordered.] — A.-G. v. Blucher Db Wahlstatt 
(Countess) (1864), 3 H. & C. 374, 390. 

Annotations : — Mentd. Haldane v. Eckford (1869), L. R, 

8 Eq. 631 ; DoTiRlaH v. DouKlaH, Douglas v. Webster 

(1871), L. R. 12 Eq. 617 ; Edinburgh Life Assce. Co. u. 

Lord Advocate, 11910] A. C. 143. 

98. Discretion of taxing master — R. S. C., 
Ord. 65, r. 27 (29).] — The above order is applicable 
to the costs of settling a special case for the 
opinion of the ct. in an appeal on the revenue 
side of the K. B. Div. incurred before the filing of 
the case. — ^Manchester C^orpn. v. Sugden, Gres- 
ham Life Assurance Society v. Bishop, [1903] 
2 K. B. 171 ; 72 L. .T. K. B. 716 ; 88 L. T. 679 ; 
07 J. P. 317 ; 51 W. R. 027 ; 19 T. L. R. 473 ; 
4 Tax Cas. 595, C. A. 

Right of the Crown to receive costs.] — See Con- 
stitutional Law, Vol. XI., pp. 531-533, Nos. 
349-363. 

Liability of the Crown to pay costs.] — See Con- 
stitutional Law, Vol. XI., pp. 633-534, Nos. 
364-373. 

Taxation & recovery of costs by Crown.] — See 

Constitutional Law, Vol. XI., pp. 534-535, 
Nos. 374-377. 


Sect. 2.— EXTENTS. 

Sub-sect. 1. — In General. 

99. General rule.] — The process of extent 
issues of common right if well founded. 

The surety in a bond to the CroMm by a maltster 
for securing the payment of duties on malt made 
by him, is not such a debtor to the Crown as is 
entitled to prosecute an extent in aid ; because 
by the special conditions of such bonds, the duties 
are not payable till four months after the maltster 
shall have made entry according to 48 Geo. 3, 
c. 74, s. 23. It is not necessary that the bond on 
which the inquisition proceeds should be actually 


produced. — R. v. Sly (1816), 2 Price, 157; 146 
E. R. 63. 

100. Nature of — Proceedings at la.vr.]Semble : 

the proceedings by writ of extent, & all proceedings 
thereon, interlocutory & final, are proceedings at 
law. — W all v. A.-G. (1823), 11 Price, (513; 7 

Cl. & Fin. 81, n. ; 147 E. H. .-iOl, JI. C. 

101. Distinguished from ft. fa.j — Tho distinc- 
tion between an extent <fc a fi. fa. is, that on the 
fi. fa. the sheriff cannot deliver the goods, but 
must levy, i.e, sell them. On an extent they may 
be delivered. — Moore v. Anderson (1735), Lee 
temp. Hard. 103 ; Cunn. 108 ; 95 E. R. 64. 

102. Creates an estate in lands — Not mere 
charge.] — An extent makes an (\stat.e in tlie land 
& has all the properties & incidents of & to an 
estate & does not resemble an interest which is 
only a charge upon the land. — Digiiton v. Green- 
VIL (1693), 2 Vent. 321 ; 86 E. R. 461, Ex. Ch. ; 
affd- (1698), OoUes, 64, H. L. 

Annotation : — Mentd. Johns r. Pink, 11900] 1 Ch. 296. 

103. Whether assets bound from teste.] — R. v. 
Wynn & Parry (1719), Bunb. 39 ; 145 E. 11. 587. 

104. .J --A writ of extent binds from the 

teste. 

A parcel made up by a banking house, sealed 
& addressed to anotlier banking house, containing 
cash-notes &- cheques of tlie latter & bills of ex- 
change specially endorsed by the former to make 
up a balance duo from them on their general 
account deposited on July 3, after Die bank was 
shut, with a woman servant left in the care of 
the banking house, to be given to the x^ostman in 
the morning of July 1, who was in the habit of 
calling for such parcels before banking hours. On 
a special demurrer to a plea stating these facts & 
tendering issue on the i)rop(Tty : —livid : the 
property was seizable under an extent in aid, 
tested July 2, returnable Nov. 6, although the 
inquisition finding the debt due to the debtor of 
the Crown debtor was not taken till Nov. 4 
following, because such circumstances did not 
amount to a delivery of the parcel of the pei-sons 
to whom it was addressed or their agent & there- 
fore conferred no right of property. Alitcr if 
delivered to the postman. — R. v. Lambton (1818), 
5 Price, 428 ; 146 E. R. 654. 

Annotation: — Mentd. Bromugo r. Lloyd (1847), 1 Exch. 32. 

105. Debts.] — A.-G. v. Elwell, No. 416, 

pOfit. 

106. .] — Debts are not bound by 

the t(iste of the extent, but only from the caption 
of the inquisition. 

M. was bound as one of Die sui‘eties for W. the 
Receiver General for the county of X., A; W. 
becoming indebted to the Crown an extent issued 
against M. dated Feb. An inquisition, which was 
taken thereuiion in May following, found G. 
indebted to M. in Feb. scilicet die enianationis 
brevis de extent., upon wliich the ct. was moved to 
quash the inquisition, because debts were not 
bound by the teste of the extent, but only a die 
captionis inquisition. : — Held : the rule to quash 


PART I. SECT. 1, SUB-SECT. 4.— F. 

n. Postponing trial — At request of 
defendant. h-On putting off the trial 
of an information for penalties, on the 
application of deft., costs will be 
imposed in the same manner as in 
oivll oases. — R. v. Ives (1831), Dra. 
440.— -CAN. 

PART 1. SECT. 2, SUB-SECT. 1. 

991. Oeneral rule .} — ^A debt whereon 
to found a writ of extent may be found 
on inquisition without viva voce 
testimony. — R. v. Heiftenstsin (1869), 
6 P. R. 1T5.— CAN. 

o. Purpose of writ — Enforcement of 


Crown's riuhis .} — The writ of extent 
is a proper A effectual proceeding for 
enforcing the rights of the Crown on a 
bond given by a public official for the 
proper performance of his duties. — 
R. V. SiVEWRlUHT (1896), 34 N, B. R. 
144.— CAN. 


p. — Crown not estopped by 

Post Omoe Act, 1867. J— Post Office 
Act, 1867, does not take away from 
the Crown the remedy by extent upon 
a bond given by a postmaster. — R. v. 
MoNabb (1870), 30 U. C. R. 479.— 
CAN. 


108 i. Whether assets bound from 


teste.}— X writ of extent was issued on 
Deo. 18, & deU\ored to sheriff Dec. 19, 
&; notice given by him to 13. a debtor 
of the Crowns* debtor directed him 
not to pay over any moneys to Ids 
oi'oditor. The inquisition began Deo. 23. 
On that day. before the prooeodiugs 
oommenoed, B. paid what he owed to 
agents of his creditor : — Held: although 
the money had been paid before the 
inquisition began, still the writ would 
prevail, for the inquisition as a Judioial 
act would take effect from the earliest 
moment of the day on which it began. — 
H. V. HU8T0\ (i863), 13 O. P. 488.— 
CAN. 
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Sect, 2. — Extents: Svib^sects, 1, 2 <& 3, J.., B., C.* 2). 

the inquisition would be made absolute. — R. v. 
Green (1729), Bunb. 265 ; 145 E. R. 608. 

107. .] — K. V, Gi^enny, No. 158, post, 

108. .] — Lakeman V, McAdam, No. 

220, post. 

Priority of Immediate extents according to teste.] 

— See Sub-sect. 2, post, 

109. Numerous small debts — Receiver ap- 
pointed.] — If, upon an extent to find debts, a great 
number of small ones are found a receiver is 
appointed to save expense of a great number of 
extents. — R. v. Allen (1730), Bimb. 293 ; 145 
E. R. 678. 

110. Issue of process on dormant extent — ^Must 
be moved for.] — ^When an extent has been long 
dormant, process upon it must be moved for. — 
R. V. Robinson (1720), Bunb. 62 ; 145 E. R. 596. 

111. Production of writ on motion.] — R. v. 
Mallet, No. 130, post, 

112. Amendment of writ — Blank for day of 
month — Omission supplied after return.] — The ct. 

on motion ordered an amendment of a wiit of 
extent issued to find debts, to be made by insert- 
ing therein the word “ second,” being the day of | 
the month on wliich the extent in fact issued, & 
on which the fiat bore date, a blank having been 
left in the process for the day of the month, which 
was not supplied, nor was the omission observed 
till after the inquisition taken thereon had been 
returned into ct. — R. v, Attwood (1821), 9 Price, 
483 ; 147 E. R. 158. 

113. Discharge of Crown debt by surety — Order 
to put surety In Crown’s place — Not absolute In 
first instance.] -Where the surety of a Crown 
debtor has paid the debt of his principal, an order i 
that he shall bo placed in the situation of the 
Crown, & a writ of extent be put in force in his 
behalf, is not absolute in the first instance. — R. v, 
Robinson (1855), 1 H. & N. 275, n. ; 156 E. R. 
1207. 

114 . Though notice of motion 

served on principal & Crown.] — Where the surety 
of a Crown debtor lias paid the debt of his principal, 
an order that he shall be placed in the situation of 
the Crown, & a writ of extent be put in force in 
his belialf, is not absolute in the first instance, 
though notice of motion has been served on the 
principal & the Crown, & no one appears to oppose 
the application. — R. v, Salter (1856), 1 H. & N. 
274 ; 156 E. R. 1207. 


Sub-sect. 2. — Prioritibs. 

116. Immediate extents — Inter se — Preferred 
according to teste.] — Immediate extents for the 
Grown, finding the same goods found upon a 
former extent in aid, shall be preferred according 
to the teste & before extents in aid. — R. v. Quash 
(1713), Park. 281 ; 146 E. R. 780. 

AmuAidUm : — ^Refd. R. V, Blaichford (1704), 1 Aiwt. 162. 

116. Preferred to extent in aid.] — R. v. 

Quash, No. 115, ante, 

117. .] — R. V, Bowdagb, No. 118, 

post, 

118. Second Immediate extent — When preferred 
to prior extent.] — An immediate extent shall be 
preferred to an extent in aid, & a second immediate 
extent, upon which evidence was offered to find 
the goods seized in aid, shall be preferred to a 
prior immediate extent, not offering such evidence. 
— R. V. Bowdaoe (1717), Park. 282 ; 146 E. R. 780. 

119. Judgment recovered by subject — Partly 


executed — ^Preferred to extent sued out after 
Judgment.] — ^A judgment recovered by a subject, 
though not completely executed, shall be pre- 
ferred to the King’s extent, sued out posterior to 
the judgment. — Uppom v, Sumner (1779), 2 Wm. 
Bl. 1204 ; 96 E. R. 758. 

AnnotatUma : — Consd. Rorke v, Dayrell (1791), 4 Term Rep. 
402. Dbtd. R. V, WeUs (1807), 16 East, 278. Apprvd. 
R. V, Gilee (1820), 8 Price, 293. Consd. Qlloe v, Grover 
(1832), 9 BIzu?. 128. Befd. Thurston v. Mills (1812), 16 
East, 254 ; R. v. Sloper & Allen (1818), 6 Price, 114. 
Mentd. Re Henley (1878), 9 Ch. D. 469. 


Priority of Crown debts generally, see Con- 
stitutional Law, Vol. XI., pp. 681, 582, Nos. 
830-836 ; Bankruptcy & Insolvency, Vol. V., 
p. 828, Nos. 7029, 7030, 7032. 

Right of Crown to seize goods — ^Already seized 
by subject under fi. fa. or as distress .] — See Sub- 
sect. 3, H. (e), post, 

Subject to lien .] — See Sub-sect. 3, H. (/), 


post. 

Crown seizing assigned stock under writ of 
extent.] — BecCnosEs in Action, Vol. VIII., p. 473, 
No. 438. 


Sub-sect. 3. — Extents in Chief in First 
Degree. 

A, Against Whom issued, 

120. Bankers — Crown moneys paid into private 
account — ^Privity of banker.] — A tax collector was 
accustomed to pay moneys received on account of 

I taxes to R. who paid them into his banker’s to his 
private accoxmt, with knowledge of the banker 
that they were blended with the moneys of R. 
The banker having become insolvent : — Held : an 
extent in chief might issue against him for the 
recovery of the Crown moneys, the amount being 
a question for a jury. — R. v. Ward (1836), 2 
Exch. 301, n. ; 164 E. R. 507. 

Annotation : — FoUd. Re West Loudon Commercial Bank 

(1888), 38 Ch. D. 364. 

121. .] — Letter receivers were 

in the habit, with the sanction of the Postmaster- 
General, of paying money received on account of 
the Post Office into a bank to their private account, 
together with their own money, & of drawing 
cheques both for their own purposes & for payment 
to the Post Office. The bank had notice that 
their customers were letter receivers, & drew 
cheques for Post Office purposes. The bank 
having gone into liquidation : — Held : the Post- 
master-General, on behalf of the Crown, was en- 
titled to payment in priority over other creditors 
of the bank of the balance due upon the letter 
receivers* accounts in respect of Post Office 
money . — Re West London Commercial Bank 
( 1888), 38 Oh. D. 364 ; 67 L. J. Oh. 925 ; 69 L. T. 
296 ; 4 T. L. R. 446. 

122. Interest due.] — ^An extent in 

cliief may issue against a banker for the recovery 
of interest allowed by him on the half-yearly 
balance of a tax collector’s account, in which his 
own & the Crown moneys are blended together. 
Also to recover the amount of a banker’s promis- 
sory note in the hands of a tax collector, & re- 
ceived by him in payment of taxes. — R. v, Adams 
( 1848), 2 Exch. 299 ; 154 E. R. 600. 

Annotation Be West London Commercial Bank 

(1888). 38 Oh. D. 364. 

128. On promissory note in hands of tax 

collector — ^Received in payment of taxes.] — R. v. 

Adams, No. 122, ante, 

124. Agent of company collecting duties — 
Though company also liable to Grown.] — ^An extent 
lies against the msolvent agent of an insurance co. 
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where it is f otind on inquisition that he has received 
a sum due to the (^wn for insurance duties 
though the co. be idso liable to the Grown. — v. 
Wranqham (1831), 1 Or. & J. 408 ; 1 Tyr. 383 ; 
9 L. J. O. S. Bx. 124 ; 148 E. R. 1481. 

AnnotatfUm .'---Coiuid. Re West London Commorolal Bank 

(1888), 38 Gh. D. 364. 

Priority of Crown debtsj — See^ generally^ Con- 
stitutional Law, Vol. Xl., pp. 681, 682, Nos. 
830-836. 

Right of Crown to seize goods taken in execu- 
tion, 866 Sub-sect. 3, H. (6), post, 

B, Affidavit of DM and Danger, 

125. Necessity for — Bond conditioned to do 
collateral thing.] — R. v, Moseley (1667), West’s 
Law of Extents, 326. 

126. Contents of — ^Must state facts — ^Mere allega- 
tion of insolvency insufllcient.] — R, v. Rippon, 
No. 232, post, 

127. Positive allegation — Breach of bond.] 

— An affidavit for an immediate extent in chief 
against a bond debtor to the Crown, should contain 
a distinct, positive unequivocal allegation of a 
breach of the bond. 

Where the allegation of the breach in the 
affidavit was ambiguous, an extent issued against 
one of the obligors in a bond to the Crown was 
set aside. — R. v, Maush (1824), M‘Cle. 688 ; 13 
Price, 826; 148 E. R. 289. 

128. Must allege that debtor insolvent — 

Facts upon which allegations based.] — The affi- 
davit upon which a writ of extent is obtained must 
not only allege that the debtor to the Crown is 
insolvent, but must set out the facts upon which 
that allegation is based. 

A writ of extent was obtained upon an affidavit 
which did not contain those essential allegations : — 
Held : the ct. would set the writ aside. — R. v, 
Pridgeon, [1910] 2 K. B. 643 ; 79 L. J. K. B. 
806 ; 103 L. T. 639 ; 26 T. L. R. 670 ; 64 Sol. Jo. 
617. 

129. Extent against surety.] — R. v. 

Marsh, No. 127, ante. 

Insufficiency of — As ground for setting aside.] — 

Bee Sub-sect. 3, K. (6), post, 

C, Fiat, 

See Crown Suits, etc. Act, 1866 (c. 104), s. 47. 

Z>. Issue of Writ, 

See, now, Exchequer Rides 1860, rr. 1, 48. 

130. Inquisition & flat eight years old.] — The 
ct. will not entertain a motion on a case of extent, 
without having the writ before them. 

If two writs of extent are issued, one for a joint 
debt the other for a separate debt, in the same 
sum, on inquisitions flnding a joint debt & a 
separate debt, in different sums, the ct. will not 
set them both aside, on the ground of the irregu- 
larity of one of them, though, confessedly, a mistake, 
but they will support that which can be shown to 
be correct. 

An extent may be issued on an inquisition & 
flat eight years old, & no new affidavit or fiat 
is requisite, nor any proceeding, by soi, fa, or 
othermse, necessary to revive such extent. — 
R. V. Mallet (1816), 1 Price, 396 ; 146 B. R. 1441. 


181. Cannot be antedated.] — An extent cannot 
be antedated but must bear teste at the day it 
issues. — ^R. V, Mann (1727), 2 Stra. 749 ; Bunb. 
164 ; 93 E. R. 826. 

Annoiatiom : — Mentd. A.-G. v. Allgood (1743), Park. 1 ; 

R. V, Cotton (1751), Park. 112; A.-G. v, Hines (1758), 

Park. 182 ; Johnson tj. Smith (1760), 2 Burr. 950 ; Magralh 

V, Hardy (1838), 4 Bing. N. C. 782. 

182. .] — A first extent is not allowed to be 

tested of the date of a fiat issued two years pre- 
viously. — ^R. V, Maberley (1831), 2 Cr. &; M. 
637 ; 2 Dowl. 383 ; 4 Tyr. 345 ; 3 L. J. Ex. 154 ; 
149 B. R. 874. 

133. Whether second writ will issue — Bearing 
I teste of former writ.] — A second extent test(»d 

after an assignment under a commission of bkpcy., 
& all proceedings thereon, were quashed & set 
aside, but liberty given to move for a now extent; 
of the same teste as the first, which was antecedent 
to the assignment, upon notice of motion. — R. v. 
Gibson (1743), Park. 34 ; 145 B. R. 706. 

134. On ground of further indebted- 

ness — & subsequent discovery of property.] — The 
ct. will not grant a new writ of extent of the date 
of a former tested several years before on the 
ground that deft, has been since found to have 
been further indebted to the Oi’own, & to have 
had, at the time of issuing the first extent, property 
not then known to belong to him, & though his 
goods & chattels seized & sold under that writ 
produced only so much as would satisfy but a 
very small part of the C’rown’s original debt, but 
a new writ of present teste should be issued, which 
may be done at any time on application to a baron, 
where, while the Crown debt be unsatisfied, deft, 
becomes possessed of newly acquired property. — 
R. V, Harvey (1819), 7 Price, 238 ; 140 E. R. 959. 

135. To obtain payment of bill of 

exchange — Omission in inquisition under first 
writ.] — R. V, Bruce (1819), Manning’s Exchequer 
Practice 27, n. 

Annotation: — Distd. R. v, Maberley (1834), 2 Cr. & M. 537. 

Arrest under writ — Whether Crown bound by 
statutes .] — See Bankr-uptcy & Insoi.vency, Vol. 
IV., p. 34, Nos. 280-286 ; Statutes. 

E, The Inquisition, 

136. Necessity for.] — In debt for rent on a 
lease taken by extent upon a statute, the declara- 
tion must state the inquisition returned by the 
sheriff. — G arbaway v, Harrington (1620), Cro. 
Jac. 569 ; 79 B. R. 487, Ex. Oh. ; revsg, S. C. 
sub nom, Harrington v, Garraway (1618), Cro. 
Jac. 477. 

137. Not ex parte proceeding.] — The in- 
quisition to find debts etc. on an extent, is not 
wholly B,n ex p, proceeding ; & a claimant of pro- 
perty in the goods inquired of, may assert his 
claim before tlie sheriff, & put material questions 
to \/itnesses examined by him on the part of 
prosecutor, in the way of cross-examination to 
show that the goods belong to him, & if the 
sheriff refuse to permit such interrogatories to be 
put the ct. will set; aside the extent & inquisition. — 
R. V, Bickley (1817), 3 Price, 454 ; 146 B. R. 319. 

Anmialion R. v. Rawlingn (1823), 12 Price. 834. 

See Extent Procedure Rules 1888, r. 18. 

138. Right of third party— To show title to 
goods.] — Upon taking an inquisition upon an 


PART I. SECT 8, SUB-8E0T. 8.— B. 

q. Suffldenoy of — Must aattsfv judge 
of danger .] — An ailldaylt of danger 
1 b Buffloient If It satisfy the Judge, to 
whom the application for a flat for a 
writ of extent is made, that there is 
danger that the debt will he lost if 
immediate remedy Is not granted. — 


R. V, Rbiffbnstbin (1869), 5 P. R. 
176.— CAN. 

PART I. SECT. 2, SUB-SECT. 3.— D. 

184 1. Whether second writ wilt issue — 
Bearing teste of former writ — Subsequent 
discovery of property .] — R. v. Merbtoold 
(1861), 7 tJ. 0. L. J. O. S. 18.— CAN. 


, Former writ set aside,] 

— A writ of extent was set aside, 
& it was ordered that another writ 
might issue, tested as of the date 
of the former writ IfcW .* the order 
was unobjectionable. — R. v. MoNabb 
(1870), 30 U. 0. R. 479.— CAN. 
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Sect 2. — 'Extents: Sub-sect 3, E*, i^., G. d: JET. (a), 
( b), (c), (d) d: ( e).3 

extent, a stranger has a right to prove his property 
in goods. — R. v. Buixey & Blowtmaht (1727), 
Bunb. 233 ; 146 B. R. 667. 

Annotations: — Consd. R. r. BIckloy (1817), 3 Price, 454. 
Refd. R. V. Rawliiyrs (1823), 12 Price, 834. 

139. Examination of witnesses.] — 

R. V, Bickley, No. 137, ante» 

140. Third party claimant — Must show title in 
himself.] — Parties claiming goods which have been 
found by inquisition to be the property of a deft, 
under an extent, must show title in themselves, 
& cannot, unless that title be admitted on the 
record, object on demurrer to the proceedings upon 
the extent.— R. r. Soulby (1827), 1 Y. & J. 249 ; 
148 E. R. 664. 

141. Witnesses — ^Enforcement of attendance.] — 

An attachment granted against a person refusing 
to be examined for the Crown upon an execution of 
an extent. — R. v. Newel (1707), Park. 209 ; 145 

E. R. 777. 

142. .] — Witnesses not attending the 

execution of an extent, a new one was ordered & 
they were ordered to attend the execution of it. — 
R. V. Wood (1708), Park. 271 ; 145 E. R. 777. 

148. Sufficiency of evidence — Affidavit.] — An 
inquisition, taken at the suit of the Crown for the 
purpose of issuing a writ of immediate extent, is 
not invalid on the ground that the only evidence 
before the jury consisted of an affidavit. — R. v. 
Ryle (1841), 9 M. & W. 227 ; 1 Dowl. N. S. 431 ; 
11 L. J. Ex. 234 ; 6 Jur. 238 ; 152 E. R. 96. 
Annotations: — Mentd. A.-Q. v. Briant (1846), 15 M. & W. 
169 ; Beaufort r. C^rawshay (1866), L. R. 1 C. P. 690. 

144. Finding of — Must state conclusion arrived 
at — Not be merely argumentative.] — R. v, Sher- 
wood, No. 207, post. 

Setting aside defective extents .] — See Sub-scct. 5, 

F. , post 

F, The Return, 

145. Whether amendable.] — R. v. Ward (1732), 
Bunb. 323 ; 146 E. R. 688. 

146. Can be made in vacation.] — Writs of 
extent are returnable in vacation under Exchequer 
Ct. Act, 1842 (c. 86), s. 8. — R. v, Renton (1848), 
2 Exch. 216 ; 17 L. J. Ex. 204 ; 11 L. T. O. S. 130 ; 
13 J. P.697; 154E. R.216. 

G, Melius Inquirendum, 

147. When ordered — ^Assignment to creditors 
before teste of extent — Return of nulla bona.] — 

A Crown debtor, before the teste of a writ of 
extent, assigned his property to trustees for the 
benefit of creditors, & upon that a fiat in bkpey. 
issued against him. An inquisition having been 
taken, in which the sheriff returned that the debtor 
had no goods : — Held : a writ of melius inquirendum 
would be directed in order that the facts of the 
assignment & bkpey. might be foimd by the 
inquisition. — R. v, Jobling (1849), 4 Exch. 483 ; 
19 L. J. Ex. 14 ; 14 L. T. O. S. 205 ; 13 J. P. Jo. 
764; 154 E. R. 1303. 

As to Inquisitions of escheat .] — See No. 

459, post. 

H, What may he seized under, 

(a) In General. 

148. Defendant’s body — Land dc goods.] — ^At 

the common law, the body, the land, & the goods 


of the accountant or the King's debtor are liable 
to the King's execution, for thesaurus regis est pads 
vinculum et hellorum nervi, & therefore, tlie law 
gives the King full remedy for it. — H arbert’s 
Case (1684), 3 Co. Rep. 11b; 76 E. R. 647. 
Annotations: — Consd. Giles v. Grover (1832), 9 Bing. 128. 

Coke's Case (1623), Gudb. 289 ; Galtun v, Hancock 
(1743), 2 Aik. 427 ; R. v, Cuitis (1750), Park. 95. Mentd. 
OeeiJ’s Case (1597), 7 Co. Rep. 18 b; Garnon's Case (1598), 
5 Co. Rep. 88 a ; Hooke’s Case (1598), 5 Co. Hep. 99 b ; 
Drury*a (^ase (1610), 8 Co. Rep. 141 b ; Waldron v. Vicars 
(1622), Pabii. 283 ; R. v. Hampden (1637), 3 State Tr. 
825 ; Fowlc v, Doglo (1674), Freem. K. B. 157 ; R. v, 
Baden (1694), Show. 74 ; Bankers Case (1695), Skin. 601 ; 
Lane v. Cotton (1700), 1 Com. 100 ; Kent v. Kent (1734), 
Kol. W. 196; SUleinau v, Ashdown (1743), Amb. 13; 
Dyke v. Sweeting (1745), Willes, 685 ; R. v. Cotton (1761), 
Park. 112 ; Dooring v. Winchelsea (1800), 2 Bos. & P. 
270 ; Cassidy v, Stouart (1841), 2 Scott. N. R. 432; 
Hunter v. Hunt (1846), 1 C. B. 300 ; Wolmcrshansen v. 
Oulllck, [1893] 2 Ch. 514 ; Ruabon S.S. Co. v, London 
Assoe., [1900] A. C. 6 ; JRc Darby’s Estate, Kendall r. 
Darby, [1907] 2 Ch. 465. 

149. .] — R. V, Cowing (1877), Robertson's 

Civil Proceedings by & against the Crown, 194, 
398. 

Seizure under extents in chief in second & sub- 
sequent degrees.] — See Sub-sect. 4, post 
Seizure under extents In aid.] — See Sub-sect. 5, 
E., post, 

(h) Lands, 

160. General rule.] — The lands of every person 
who has received money belonging to the Crown, 
or for which he is an accountant to the Ci'own, are 
liable to an extent under 13 Eliz., c. 4 (Mans- 
field, C.J.), & at common law also (Heath, .1.). — 
Wilde v, Fort (1812), 4 Taunt. 334 ; 128 B. R. 
359. 

Annotations: — Mentd. Barrymore v. Ellis (1836), 8 Sim. 1 ; 
Howe V. Smith (1884), 27 Ch. D. 89 ; Stiokney r. Keoblo, 
[1915] A. C. 386. 

151. .] — ^A person employed in the service 

of the Crown, as Deputy Commissary General to 
the forces abroad, & Assistant Commissary in the 
islands of Guernsey & Alderney, & employed in 
the negotiation of Bank of England notes, received 
from the Paymaster-General of the forces, &; of 
bills of exchange received from the treasury on 
account of the public service, having also received 
specie on the same account, is accountable with the 
Crown, is, as such accountant, within 13 Bliz., 
c. 4, s. 1 ; & his lands, of which he was seized 
at any time during the period of his account- 
ability, are bound by his engagement with the 
public, & subjected to the prerogative process for 
security & payment of the balance ultimately 
declared against him. 

An extent to find debts had been issued against 
such a person, & an inquisition taken thereon : — 
Held : such proceedings were no objection to a 
second extent & inquisition against the same 
property, on a prior claim. — R. v, Rawlings 
( 1823), 12 Price, 834 ; 147 E. R. 891. 

162. .] — When a man has a substantial 

estate per cursum scaccariif the Crown has a right 
of taking it under an extent. — R. v, Ellis (1851 ), 
as reported in 18 L. T. O. S. 7 ; 16 Jur. 91 7, Ex. Ch. 

158. Under agreement for sale — Part of pur- 
chase-money paid — Conveyance not executed.] — 
Deft, had entered into an agreement for sale of his 
estate, & had received part of his purchase-money. 
Afterwards an extent issued : — Held : as deft, 
had not executed any conveyance the fee was in 
him, & therefore the agreement had no operation 
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f. Only property of ddftor at time 
of issue of tvrit,]r^*LABKaos v, A.-Q. 


OF Canada (1888), 16 O. R. 632 ; 16 
A. R. 202.— CAN. 

t —— Not property aseioned he- 
fore that, y— -11 debtor has assigned 
his property before issue of the wtlt. 


the Crown oan realise nothing under 
it in rospeot of the res, — R. v. The 
City of Windsor, Symes v. The 
CITY OF Windsor (1896), 6 Exch. 0. R. 
223.— OAN. 



Paet I. — ^Proceedings on the Revenue 

against the extent. — R. v. Snow {circa 1804), 1 
Price, 220, n ; 145 E. R. 1382« 

164. Subject to mortgage term — Voluntary 
settlement after bond to Crown.] — D., by articles, 
in consideration of his intended marriage, bearing 
date in 1796, covenanted to settle certain lands, 
to be purchased with a certain sum of money, to 
uses, in strict settlement. In 1808 he entered 
into bonds to the Crown. In 1812 he purchased 
lands in fee, & a mortgage term was assigned to a 
trustee to attend the inheritance. The estate was 
then settled, in strict settlement, to the uses 
declared by the articles under which D. himself 
took only a life interest : — Held : the term did 
not protect the inheritance of the fee against the 
Crown’s debt due from D. on the bonds, the settle- 
ment being voluntary, & the particular estate not 
being specifically bound by the deed of 1796. — 
R. V. St. John (1816), 2 Price, 317 ; 146 E, R. 109. 

155. Not copyholds.] — R. v. Lisle (Loud) 
(1625), cited Park. 195 ; 145 E. R. 754. 

AniwUUion : — Re£d. II. v. Budd (1758). Park. 190. 

(c) Chosea in Actioyi. 

156. BoncL.] — R. v. Chapman (1632), cited in 
Uughes’ Report of R. v, Bebb at p. 188. 

157. Debts — Due to wife.] — In case of for- 
feiture, as by outlawry, the debts of the wife are 
always extended & seized. — Myles v. Williams 
(1714), Gilb. 318 ; 93 E. R. 341 ; sub nom. Miles 
V. Williams, 10 Mod. Rep. 243 ; 1 P. Wms. 249. 

Annotations: — Mentd. BosvU v. Brander (1718), 1 P. Widh. 
458 ; Inosou y. Moulston (1742), 9 Mod. liop. 373 ; Stafford 
V. Biiokloy (1750), 2 Vch. Son. 170 ; Ex p. Coyseffamo 
(1753). 1 Atk. 192 ; Qaynor v. Wilkinson (1773), Dick. 
491 ; Mitford v. Mitford (1803), 9 Vos. 87 ; Sparkoa v. Boll 
(1828), 2 Man & By. K. B. 124 ; Mlchell v. Hughes (1830), 

() Bing. 689 ; Sheen u. Garrett (1830), 6 Bing. 680 ; Lockwood 
V. Halter (1833), 5 B. & Ad. 303 ; Sherrington v. Yatos (1844), 

I How. Sc L. 1032 ; Smith v. Marsack (1848), 12 L. T. O. S. 
217 ; He Butler (1803), 1 New Rep. 538 ; Chubb v. Stretch 
(1870). L. 11. 9 Eq. 555. 

15 g, Due to bankrupt at teste of writ — 

Paid to assignees after issue of writ.] — On motion 
for an arnoveas inanus^ where the sherift’ had seized 
debts due to the bkpt. at the teste of the writ, & 
paid to liib assignees under a commission of hkpcy., 
i.ssued after the writ of extent, &c before the taking 
of the inquisition : — Held : that was not regularly 
a subject for summary interference, but ought to 
be put on the record. — K. v. Glenny (1816), 2 
Price, 390 ; 146 E. R. 135. 

159. Subject-matter of pending action.] — 

Pending an action in the Ct. of C. P. an immediate 
extent in chief at the suit of the Crown was issued 
against pltf., & the debt which formed the subject- 
matter of the action was seized to the use of the 
Crown. Notice was subsequently given to deft, 
by the Boai'd of Customs requiring Mm to pay the 
debt to the Crown : — Held : the ct. would refuse 
to grant an interpleader rule calling upon the Board 
of Customs & pltfs. to interplead, or to grant deft, 
summary relief at coinmon law, but would leave 
him to his plea in the action. — Candy v. Maugham 
(1843), 6 Man. & G. 710 ; 1 Dow. & L. 745 ; 7 
Scott, N. R. 401 ; 13 L. J. 0. P. 17 ; 2 L. T. O. S. 
99 ; 7 Jur. 1040 ; 134 E. R. 1078. 

Annotation The MogUeff (No. 2), [1922] P. 122. 

160. Separate Interest of partner — Subject to 

partnership debts — Extent issued against one 
partner.] — R. v, Sanderson (1810), Wight. 50; | 
146 E. R. 1171. 1 

Annotation: — ^Refd. Spears v. Lord Advocate (1839), 6 CL & i 
Fin. 180. 

SeCy alaOf Ohosbs in Action, Vol. VIII., p. 473, I 
No. 438. j 

161. Not trust term — Reserved by vendor by 
way of mortgage — Vendee selling reversion to third ! 
party — Before completion.] — trust term re- | 

J. — VOL. XVI. 
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served by the vendor by way of mtge. for securing 
part of the purchase-money on the sale o£ a fee 
simple, is not liable to seizure under an extent 
against the vendee for a debt due from him to the 
Crown, where the vendee had, in the meantime, 
before he had paid the remainder of the purchase- 
nioney, or taken an assignment of the term, sold 
his reversion to a purchaser, who, on paying th(i 
money due to the original vendor afterwards, took 
an assignment of tlie term to a trustee for liimself 
to attend the inheritance, etc., tlie term, in that 
case, never having been in the Crown debtor, & 
therefore never, for an instant, subject to the 
Crown’s debt. — R. v. Lamb (1824), 13 Price, 049 ; 
M’Cle. 402 ; 147 E. R. 1111. 

(d) Goods found under Extents in Aid. 

Extents in aid generally, see Sub-sect. 5, post. 

Priorities of extents, see Sub-sect. 2, UNte. 

162. General rule.] — R. v. Quash, No. 115, 
ante. 

168. .] — R. V. Bow^dage, No. 117, ante. 

(e) Goods seized under Fieri Facias or as Distress 
for Rent. 

See^ generally. Distress ; Execution. 

Priority of Crown debts generally, see CoN- 
stitutional Law, Vol. XI., pp. 581, 682, Nos. 

’ 830-836. 

j 164. Before sale — Under fl. fa. — Extent tested 
after delivery of fl. fa. lo sheriff.] — R. v. Peck 
( 1710), Bunb. 8 ; 145 E. R. 576. 

Annotation : — Consd. OlleH r. Grover (1832), 9 Bing. 128. 

I 165. ,] — If goods are taken in 

execution on a fi. fa. against the King’s debtor, & 

' before they are sold an extent comes at the King’s 
suit grounded on a bond debt tested after the 
delivery of the fi. fa. to the sheriff, these goods 
cannot be taken upon the extent. — Rorke v. 
Daykell (1791), 4 Term Rep. 402 ; 100 E. R. 

, 1087. 

I Annotaiims: — Consd. R. v. Wells (1807), 16 East, 278 ; 

R. V. Giles (1820), 8 Price, 293 ; Giles v. Grover (1832), 2 
, Moo. &S. 197. Reid. Paine o. Drew (1801), 1 Smith K. B. 

170 ; R. y. Sloper (1818), 0 Price, 114 ; Garland v. Carlisle 

(1833), 2 Cr. &M. 31. 

166. .] — Goods seized under a 

fi. fa. at the suit of a subject are before sale liable 
to be taken by virtue of the King’s extent, tested 
after the delivery of the fi. fa. to the sheriff. — 
R. V. Wells (1807), 16 East, 278 ; 104 E. R. 1094. 
Annotations: — CODSd. R. ■». Sloper (1818), 6 Price, 111. 

Expld. Swain v, Morland (1819), 1 Brod. & Bmg. 370. 

, Consd. R. V. Giles (1820), 8 Price, 293 ; Giles v. Grover 

(1832), 9 Bing. 128; A.-G. v. Leonard (1888), 38 Ch. D. 

' 622 ; Now South Wales Taxation Conirs. v. Palmer, 

[1907] A. C. 179. Reid. Thurston y. Mills (1812), 16 East, 

I 254. 

I 167. .] — It is the sheriff’s duty 

I on an immediate extent to seize goods which have 
been already taken in execution under a fi. fa. at 
the suit of a subject if not actually sold, Mthough 
the judgment on which the fi. fa. issued was not 
only obtained, but the goods had been seized 
under it before the Crown process was sued out. — 
B. V. Sloper & Allen (1818), 0 Price, 114 ; 146 
B R 758 

Annotluion8\—Iietd. R. v. GUoa (1820), 8 Price, 293; GUes 

V. Grover (1832), 2 Moo. Sc S. 197. 

;I68. Liability of sheriff.] — 

Goods were taken in execution by the sheriff on a 
fi. fa. Sc whilst they remained in liis hands unsold, 
an extent came at the King’s suit, tested ai!tor the 
entry of the sheriff under the fi. fa. The sheriff 
seized the goods subject to the former seizure. Sc 
afterwards sold them under a venditioni eoeponas 
issued upon such extent, Sc paid over the proceeds 
of such sale by order of the Ct, of Exch. : — Held : 
pltf. could not maintain an action for money had 

Q 
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& received a»gainst the sheriff for the proceeds of 
the sale. — Thurston v. Mills (1812), 16 East, 
264 ; 104 E, R. 1085. 

Annotatiotis : — Distd. v. Morland (1819), 1 Drod. & 

Binff. 370. Consd. R. v GUes (1820), 8 Price, 293 ; Giles 
V, Grover (1832), 9 Bing. 128. 

169. .1 — Where goods have been 

seized under a fi, fa.^ but remain unsold in the 
hands of the sheriff, he shall sell them under a writ 
of extent in chief or in aid, tested after the seizure 
under the fi, fa,^ & shall satisfy the Crown’s debt 
without regaM to the previous execution. — Giles 
V. Grover (1832), 0 Bing. 128 ; 6 Bli. N. S. 277 ; 
1 a. & Fin. 72 ; 2 Moo. & S. 197; 131 E. K. 563, 
H. L, ; previous proceedings ^ sub nom, R. v, Giles 
(1820), 8 Price, 293. 

AnnnlaHonft : — Consd. Grove o. Aldridge (1832), 9 Blog. 
428. Refd. Balme v, Hutton (1833), 9 Bing. 471 : Wet- 
land V. Fuller (1840), 11 Ad. & El. 859 ; Doe d. Hughes v. 
Jones (1842), 9 M. & W. 372 ; Playfair v. Musgrove (1845), 
14 M. & W. 239 ; Re Johnson, Er p. Rayner (1872), 41 
L. J. Bey. 2(i; Re Clarke, (1898] 1 Ch. 336. Meotd. 
Godson V, Sanctuary (1832), 4 B. & Ad. 255 ; R. i\ 
Maberley (1834), 4 Tyr. 345 : Garland v. Carlisle (1837), 
11 Bli. 421 ; Grainger v. Hill (1838), 5 Scott, 561 ; R. v. 
Archdad (1838). 2 J. P. 486 ; Whitworth v. Gaugain (1846), 
1 Ph. 728 ; Bothamloy v. Heyward (1862), 8 Jur. N. S. 
1156. 

170. Warrant to levy statutory 

penalty.] — The sheriff entered & t-ook possession of 
deft.’s goods imder a fi, fa. Before the sale, the 
ofiScers of the customs entered, to levy for a penalty 
recovered against deft, for an offence against the 
revenue. The sheriff permitted the goods to be 
taken for the penalty, & returned nulla bona to the 
fi. fa, : — Held : he was justified in so doing, as 
there was no distinction between a warrant to levy 
a penalty given to the Crown by statute & an 
execution under an extent. — Grove v. Aldiudgb 
( 1832), 9 Bing, 428 ; 2 Moo, & S. 568 ; 2 L. J. C. P. 
44 ; 131 E. R. 077. 

171. Of goods distrained.] — An im- 

mediate exigent issued against the King's debtor, 
tested after a distress for rent justly due t.o the 
landlord, with notice to the tenant being the King’s 
debtor, appraisement of the goods & chattels, 
but before s^o, sliall prevail against the distress. — 
R. V. Cotton (1751), Park, 112 ; 2 Ves. Sen. 288 ; 
145 E. R. 729. 

Annotatiom : — Cozud. Rorke v. Dayrcll (1791), 4 Term Rep. 
402: El^d. R. V. Wells (1807h 16 East, 278. Consd. 
Swain V, Morland (1819), 1 Broci. & Bing. 370 ; R. r, Giles 
(1820), 8 Price, 293 ; Whitley v. Roberts (1825), M‘CTe. & 
Yo. 107 ; Giles v. Grover (1832), 2 Moo. & S. 197. Be!d. 
Cooper r. Chitty (1756), 1 Burr 20 ; Upjiora v. Sumner 
0 779), 2 Wm. B*. 1294 ; Bradyll v. Ball (1785), 1 Bro. C. C. 
427 ; Fan v. Newman (1792), 4 Term Rep. 621 ; Lcliain v. 
Philpott (1875), L. R. 10 Exch. 242 ; Moore, Nettlefold v. 
Singer Manufacturing Co. (1904), 20 T. L. II. 366; 
Secretary of State forWar v, Wynne (1905), 75 L. J. K. B. 
25. Mentd. R. v. Lee (1819), 6 Price, 369 ; R. v. Edwards 
(1853), 9 Exch. 32; CJarlisle v. Whaley (1867), L. R. 2 
H. L. 391. 

172. After sale of property — & delivery to pur- 
chaser — Before writ of extent issued.] — Where 
goods had been seized under a fi. fa., part of them 
sold on Saturday, & the remainder on Monday, an 
extent, tested on the Monday, was put into the 
sheriff’s hand at six o’clock, after the goods had 
been delivered to the purchasers, & the money 
received by the sheriff : — Held : the execution was 
executed, & the painty who issued the fi. fa. might 
recover of the sheriff, in an action for money had 
^ received, the money levied under the sale. — 
Swain v. Moriand (1819), 1 Brod. & Bing. 370 ; 

3 Moore, C. P. 740 ; 120 E. R. 766. 

AnmtcUiona : — Ckttsd. Edwards v. R. (1854), Q Exch. 628 


Reid. Hlffgins v. MAdam (182^, 3 Y. A J. 1 ; Giles v. 

Grover (1832), 9 Bing. 128 ; Disoount Bankl^ Co. of 

England v. Lambarde (1893), 42 W. R. 50. Mentd. 

Clarke v. Bradlaugh (1881), 44 L. T. 779. 

173. After sale of part of property under ff. fa. — 
Distress by landlord for rent — Before writ of extent 
Issued— Subsequent assignment to creditors.] — 
R. V. Evans (1821), 9 Price, 366 ; 147 B. R. 120. 

if) Goods subject to Lien. 

See, generally. Lien. 

Priority of Crown debts generally, see Con- 
stitutional Law, VoL XI., pp. 681, 582, Nos. 830- 
836. 

174. Whether liable to seizure — Lien of factor — 
Accepted bills drawn by principal — For value of 
goods received for sale.] — factor to whom goods 
have boon sent for sale, dc who has accepted bills 
of exchange drawn on him by liis principal to the 
amount of their value, has a lien on such goods, 
A the purchase-money, available against the Crown 
where the goods or money have been seized by the 
sheriff under an extent against the principal for 
a debt due to the Crown. — R. v. Lee (1819), 6 
Price, 369 ; 146 E. R. 837. 

Atifwtalinns : — Apld. R. M. llumphery (1825), M'Cle. A Yo. 

173. Apprvd. Spears v. Lord Advocate (1839), 6 Cl & Fiu. 

180. Consd. A.-G. r. Trueman 0843), 11 M. & W. 694. 

Reid. Giles v. Grover (1832), 9 Bing. 128. 

176. ‘‘ Goods in custody of 

person in trust.”] — A writ of extent having issued 
against A., a maltster, for a debt due to the Crown 
from him for duties on malt, a cargo of malt was 
seized under it in the hands of deft. Deft, being 
allowed 1 o plead t-o the extent, in order to state his 
interest in the goods, alleged by his plea that the 
malt in question, after being manufactured, had 
had the duty charged upon it, Sc that such duty 
was paid, that it was then deposited by A., the 
maker, with deft., upon a contract with liim, that 
he was to accept certain bills of exchange drawn 
by A., & that the malt was to be held by liim as a 
pledge for the payment of them, Sc in case the bills 
were not paid, he was then to be at liberty to sell 
the malt, that the bills first accepted were renewed, 
but before the renewed bills became due the malt 
was seized : — Held : the malt was seizable in the 
hands of deft,, under 28 Geo. 3, c. 37, s. 21, as 
“ goods in the custody or possession of a person 
in trust ” for the maker, chargeable with duties 
of excise in arrear Sc owing from such maker, such 
goods having been, whilst in the hands of A., 
liable not only for the specific duties chargeable 
upon them, wliich had been paid, but for other 
duties for which A. was responsible at that time. Sc 
remaining so at the time of the seizure. — ^A.-G. v. 
Trueman (1843), 11 M. & W. 694 ; 13 L. J. Ex. 
70 ; 8 J. P. 443 ; 162 B. R. 983. 

Annotation : — Reid. A.-G. v. Walmbley (1843), 18 L. J. Ex. 

66 . 

178. Wharfingers lien — For freight & 

wharfage due before teste of extent — Claim for 
warehouse room.] — (1) A wharfinger’s general lien 
on the goods of fiiis customer in his possession for 
his balance, in respect of freight & wharfage, due 
before tho teste of an immediate extent, i^ued 
against such customer being the Crown’s debtor, 
shall prevail against the extent. Qu. : whether 
a wharfinger’s lien for warehouse room, stands 
on the same footing. 

A wharfinger detained goods on his premises, 
seized there under an immediate extent, in respect 
of a lien for wharfage, which was afterwards 
established : — Held : his claim for warehouse 


PART I. SECT. 2, SUBJECT. 3.— 
H. (f). 

m. Whether liable to HiMure — 


MaMer*e lien — For wages db disburet- Tax Cirr of WiimsoB (1696), 5 
menu — Before teste of extent) — R. v, Exch. C. K. 223. — OAK. ' *^‘^4 

Tax OlTT OF WlNUBOR, BYHES V. 



Part I. — ^Proceedings on the Eevenue Side of the King’s Bench Division. 227 


room from the teste of the extent till the foscible 
removal of the goods would be allowed. 

(2) Leave will be given under special circum- 
st«mces» vended by adidavit, to appear & claim 
property seized under an immediate extent, the 
usual rule for that purpose having expired upwards 
of five months before without any claim being made 
by the party. — R. v. Humphbry (1825), M‘Cle. & 
173; USE. B. 371. 

Annotations : — As to (1) Befd. Giles v. Qrovor (1832), S Biner. 

128. Oenerally Menid. Scarfe v. Morgan (1838). 2 Jur. 

609 ; British Kmplre Shipping Co. v, Somes (1868), 27 

3j. J. Q. B. 397. 

/, Claims by Third Parties to Goods seized. 

177* Leave to appear & claim after expiry of 
time — Granted in special circumstances.] — B. 
V. IlUMPHfiHY, No. 170, ante. 

Rights of third parties — To show title to goods 
during inquisition.] — See Nos. 137, 138, 140, ante. 

J, Realisation of Property seized. 

See Exchequer Buies, 1860, r. 48 ; Crown 
Debtors Act, 1785 (c. 35) ; Crown Suits, etc. Act, 
1865 (c. 104), s. 50, 

178. Mode of — Private contract or public 
auction — Reference to Remembrancer.] — Under 
Crown Debtors Act, 1785 (c. 35), s. 1, which directs 
that the “ right, title, estate & interest ” of a Crown 
debtor may be disposed of to satisfy the debt, lease- 
holds renewable on lives, may be sold, but the ct. 
refused, at the instance of the Crown, to direct a 
sale by private contract, & referred it to the 
Remembrancer to certify which was the most 
advantageous mode of selling the property.- -R. v. 
Lane (1840), 6 M. & W. 489 ; 151 E. R. 505 ; svh 
nom. lie Lane, 9 L. J. Ex. 175 ; 4 Jur. 464. 

179. Sale of land — Application for — Need not be 
made by Attorney-General in person.] — An appli- 
cation for the sale of lands by writ of estate under 
Crown Debtors Act, 1785 (c. 35), need not bo 
made personally by the A.-G. — R. v, Bcjlkeley 
(1827), iY. 6c 3. 250 ; 148 E. R. 607. 

180. Not ordered — On seizure of goods 

sufficient to pay debts.] — On an extent in aid, or 
even on an immediate extent, where goods A 
chattels of the debtor have been seized to an 
amount, according to the appraisement, beyond 
what is sufficient to satisfy tlie debt due to the 
Crown, the debtor’s lands cannot be sold. Under 
such circumstances tlio ct. will on motion, grant 
an amoveas nianus, by an order to show cause, 
on defts. paying into the receipt of the Exchequer 
the debt without the costs. 

Costs arc not recoverable where goods & lands 
are seized, the goods alone being more than suffi- 
cient to pay the debt levied, not even in the case 
of an immediate extent. The Crown Debtors 
Act, 1785 (c. 36), docs not give the Crown a 
right to costs, in cases where it is not necessary 
to resort to a sale of the lands. Qu. : whether 
in the case of lauds being actually sold under an 
extent in aid, prosecutor would be entitled to costs. 
— R. V. Hopper (1810), 3 Price, 40; 140 E. R. 
186. 

181. Subject to mortgage — Notice of 

motion for order — Mortgagee entitled to.] — If an 
estate, subject to a mtge., be sold absolutely under 
an extent, & the purchase-money paid into ct. 
the Crown will not be allowed, on a motion, to 
satisfy the mtgee., but the ct. will order a reference 
to the Deputy Remembrancer to ascertain what is 
due on the mtge. 

Notice of motion for an order of side of Crown 
debtor's mortgaged lands, under an extent, should 
be given to the mtgee, before the motion can be 


made. — R. v. Ooombbs (1814), 1 Price, 207 ; 145 
E. R. 1378. 

182. Proceeds of sale paid into court 

— Reference to ascertain amount due.] — R. v. 
CooMBES, No. 181, ante. 

183. Sale previous to order of court — 

Whether court will confirm — & order conveyance 
by Remembrancer .]-~R. v. Boyd (1801), 2 Y. & J. 
122, n. ; 148 E. R. 858. 

Annotation : — Distfl. K. v. Blunt (1828), 2 Y. & J. 120, 

184*. .] — Where an interest 

in premises leased for lives & for a further term 
of years after 'the decease of the survivor, had been 
extended sold by the sheiifi under a writ of 
vc'nditioni exponas, but no order of tlie ct.. had 
been obtained for the sale under Crown D(?btors 
Act, 1785 (c. 35), the ct. refused to confirm the 
sale & order the Remembrancer to execute a 
conveyance to the purchaser. — R. v. Blunt (1828), 
2 Y. & J. 120 ; 148 E. R. 857. 

186. Proceeds paid into court — Whether 

Crown entitled to Interest on whole sum liquidated.] 
— The Crown is not entitled to interest on the whole 
sum liquidated by the Deputy Remembrancer’s 
rcpoi't, made on reference to him, to ascertain 
what is due to the Crown for principal & interest 
on a forfeited bond, where the funds in ct. out of 
which it is be ultimately y>aid, are the produce 
of the sale of real estates, seized under an extent 
at the instance of the Crown : 

A debt due to the Crown although originally 
merely a simple contract debt, if it have been 
brought into ct. in the shape of the produce of a 
sale under an extent, carries interest, from the time 
when the debt shall have been ascertained by the 
Deputy Remembrancer’s report, notwithstanding 
there should be no specific appropriation in the 
report, the money being appropriated by law on 
the confirmation of the rey^ort, 6c thc'reforo bc»ars 
interest, as being from that moment the proptir 
money of the Crown. — R. v. Mainwaiuno (1815), 
2 Price, 07 ; 140 E. K. 23. 

Anru)tations Wall v. A.-O. (1823), 11 I'lici', G13. 

Mentd. A.-G. v. Norbtedt (181 G), 3 Vrice, 97. 

186. Right of Crown to Interest on 

simple contract debt — From time when debt ascer- 
tained by Remembrancer’s report.] — R. v. Main- 
WARiNO, No. 185, ante. 

187. Re-sale by purchaser at loss — Name 

of sub-purchaser substituted in conveyance — With 
statement of original consideration.! — Lands 
having been purchased at a sale by auction under 
an extent, & the purchaser liaviug resold t hem for 
a less sum than that wliich he h^ coiitractod to 
give, the ct. with the consent of the A.-G. made 
an order that the name of the second purchaser 
should be substituted in the contra.ct, & that the 
conveyances should bo made to him, the original 
consideration being oxpi*essed in the d(Hid. — It. v. 
Rawtjngs (1835), 2 Cr. M. R. 471 ; 4 Dowl. 407 ; 
5 Tyr. 895 ; 4 L. J, Ex. 295 ; 150 E. R. 203. 

Sal© of land generally, see Sale of Land. 

188. Leasehold renewable on lives — Right, 
title, estate & interest."] — R. v. Lane, No. 178, 
ante. 

189. Payment of proceeds to Crown — Ordered 
though appeal pending.] — On a judgment for the 
Crown, in an action for penalties, an extent was 
issued, & a levy made by tlie sheriff, & whilst the 
money levied was in the sheriff’s hands, deft, 
brought a writ of error : — Held : the money would 
be ordered to be paid by the sheriff to the officer 
of the Crown, notwithstanding it was objected that 
if the judgment were reversed, the party would not 
be able to obtain a wiit of restitution, but would 
be driven to a petition of right, for the Crown 
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could not be placed in a woi’bo situation than a 
subject under similar circumstances, & the ct. 
could not lake notice' that j^reat er difficulties existed 
in obtaining restitution from the Crown than from 
the subject. — R. t\ JluiiNS (1827), 1 Y. & J. 579 ; 
148 E. H. 803, 

190. Surplus on realisation — Disposal ol.] — The 

ct. will order the rt'sidue of the pi*oceeds arising 
out of an extent after the demands of the Crown 
have been satisfied to be x>idd into ct. to the credit 
of the cause, the Crown & sheriff consenting, & 
in jiarticular cases they will order that the amount 
be laid out in the purchase of Exchequer bills. — 
R. r. Fkeame (1815), 1 Price, 299 ; 145 E. R. 
1409. 

191. Crown only entitled to principal^ 

interest & costs.] — The lands of debtor to the 
Crown having been extended 6c sold under Crown 
Debtors Act, 1785 (c. 35), the purchaser in 1802 
obtained an order for payment of the money to the 
Deputy Remembrancer, subject to the order of 
the (^t. of Exch. The money was invested in the 
funds, & the dividends wvre from time to time 
rcin\ested. The money remained in ct. till 1857, 
when the fund had increased to an amount moi*e 
than sufficient to satisfy the debt of the Cro^vn : — 
Held : the Crown was not entitled to a share of the 
buridus arising from the investment, but only to i 
the principal, interest & costs. — R. r. De liA ' 
Motte (1857), 2 H. & N. 589; 157 E. R. 242 ; 
svb nom. lie Delamotte, 27 L. J. Ex. 110. 

192. Bon& fide bid by agent of Crown — Sale not 
vitiated by,] — A sale under an extent is not vitiated 
as against a ijurohaber by the agent of the CVown 
making a bond fide bid for himself. — R. r. Marsh 
( 1831), 1 Cr. k J. 400 ; 148 E. R. 1481. 

K, Setting aside Proceedings, j 

(a) In General, 1 

193. Time for — Before entering appearance & , 
claim.]— R. v, Collinouidge (1816), West’s Law 
of Extents, 181. 

194 . I^ot after extension of time to plead.] i 

— R. V, Rippon, No 236, post. 

195. Utmost promptitude.] — IIodcje v, 

Boruoden (1818), Manning’s Exchequer Practice, 
2nd ed. 114. 

196. Mode of — Not by motion founded on 
affidavit — '[^a verse of inquisition.] — On an appli- 
cation to discharge deft, in prison under an extent 
for duties in liis hands, being a part of money 
received for premiums 6c duties on policies as agent 
of an insurance co., on the ground of his having 
been arrested by the office for the whole balance | 
due from him to them, including such duties, 
before the extent issued, as to which debt he was 
afterwards discliarged under the Insolvent Act ; — 
Held : such a ground raised a question of merits 
which coidd not properly be brought before the 
ct., but by traveling the inquisition, & they coffid 
not set aside an extent quia improvlde emanaviU 
on motion, on a statement of such facts by affidavit 
as would amount to a defence. — R, v, Seton (1820), 

8 Price, 671 ; 146 E. R, 1331. 

Anrwtftiinn : — Mentd. lie Beimisou (1841), 8 J. V. 23:{. 

197. Amoveas manus — Whether granted in 
first instance — Seizure of partnership property — 


Extent against one partner.] — The ct. will not 
grant an amoveas manuSf to remove the King’s 
hands from partnership property seized imder on 
extent against one of the fimi, in the first instance. 
The course is, to apply for a reference to the 
Deputy Remembrancer, & that ho may report an 
account of the joint & separate property, when an 
amoveas manus may be obtained by consent, on 
giving security. — R. v. Rock (1810), 2 Price, 198 ; 
146 E. R. 68. 

198. Seizure of goods & lands beyond 

amount of debt — Payment of amount of debt into 
court.] — R. V. Hopper, No. 180, ante, 

199. When proceedings set aside — On ground 
of insufficiency of affidavit — Whether action of 
trespass maintainable — ^Against Treasury Solicitor.] 

— ^Iffif.’s goods were seized under a writ of extent 
which was subsequently set aside on the ground 
that the afiidavit upon which the fiat of the judge 
was obtained for the issue of the writ was defective 
in not alleging that pltf. was insolvent. In an 
action against defts., the Treasury Solicitor & 
lus assistants, for the trespass to pltf.’s goods by 
their seizure under the writ : — Held : as there was 
a judicial determination interposed between the 
filing of the affidavit upon wliich the writ was 
obtained & the issue of the writ, & as such issue 
was in consequence of that interposition, defts. 
wore protected from liability. — Pridgeon v, 
MELI.OR (1912), 28 T. L. R. 261. 


(6) Grounds for, 

200. Insufficiency of affidavit of debt & danger.] 
— R. r. Rippon, No. 232, post, 

201. .] — R. V, Marsh, No. 127, ante, 

202. .] — R. V, Pridgeon, No. 128, ante, 

203. Not denials & explanations in counter- 
affidavits —Facts expressly stated in affidavit of 
debt & danger.] — R. v, Lawton (1817), West’s 
Law of Extents, 180. 

204. Omission in teste -Name of month — 
Amendable.] — R. v, Powell (1721), Bunb. 83; 
145 E. R. 603. 

205. Refusal to permit examination of witnesses 
— At inquisition — By third party claimant.] — R. v, 

Bickley, No. 137, ante. 

206. Defective finding of inquisition.] — R. v. 

Green, No. 106, ante, 

207. .] — (1) An inquisition returned under 

an extent finding special matter, without drawing 

stating some conclusion as a fact, is bad k will 
be quashed on motion. 

(2) An inquisition should not be argumentative 
but should state distinct facts.— -R. v, Sherwood 
(1816), 3 Price, 269 ; 140 E. R. 258. 

Inquisition generally, see Sub-sect. 3, E., ante, 

208. Crown no longer entitled to prerogative 
remedy — Writ of extent Issued for costs of petition 
of right.] — R. v. Cowing (1877), Robertson’s Civil 
Proceedings by & against the Crown, 398. 

209. Irregularity in one of two writs — Not 
ground for setting aside both — Writ not irregular 
supported.] — R. v. Mallet, No. 130, ante, 

210. Discharge in bankruptcy.] — R. v. Seton, 
No. 196, ante, 

211. .]—Re Billison (1844), 2 L. T. O. S. 

313 ; euh nom, lie Bbnnison, 8 J. P. 233. 

.] — See, generally. Bankruptcy & Insol- 
vency, Vol. IV., pp. 579 ct seq. 


PART J. SECT. 2, SUB-SECT. 8.— 
K. [V). 

b. insdlveiicv of ddttorA — A writ of 
oxtout issued on beLidf of the 


Crown, on affidavits not distinctly 
statinff that the debt was in danger, 
but showing the exact state of the 
affairs ef debtor. On motion to set 
aside tlie writ : — Held : the insolvency 


of debtor was plainly inferable from 
the facts stated in the affidavits, & 
the motion was not allowed. — R. v. 
Port Whitby, etc. Road Co. <1868), 
13 C. P. 237.— CAN. 
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L, Coats, 

212. Whether Crown entitled to — Seizure of 
goods & lands — Goods alone sufficient to pay debt 
levied.] — R. v. Hopper, No. 180, ante. 

Bight of crown to receive, or liability to pay, 
costs, see Constitutional Law, Vol. XT., pp. 531- 
634. 


Sub-sect. 4. — Extents in Chief in Second and 
Subsequent Degrees. 

218. General rule — Extents in Aid Act, 1817 
(c. 117) not applicable.] — (1) The above Act does 
not apply to extents in chief in the second degree. 
Therefore the Crown may proceed by extent to 
recover a debt due from a person indebted to the 
Crown debtor, a collector of taxes, who had 
received & misapplied the Crown’s money, although 
he be not a debtor to the Crown witliin sect. 4 
of that statute. 

(2) Neither does the Rule of Ct. of June 22, 
1822, respecting extents in aid, apply to extents 
in chief in the second degree. 

(3) It is not necessary in the affidavit made for 
obtaining a baron’s flat for such an extent, in 
such a case, that there should be any averment 
of the insolvency of the Crown debtor, or any fact 
stated from which it may be inferred. 

(4) The protection of parishes from reassessment 
is an object of the care of the ct., & the necessity 
of process of exttmt in the second degree for that 
purpose, where a collector is become defaulter, is 
a strong groxmd for granting the fiat, & the existing 
liability of the parish is consequently no answ^er 
to the objection of the Crown debt not being in 
danger. — R. v. Bell, R. v. Shackle (182.1), 11 
Price, 772 ; 147 E. R. (332. 

214. Distinguished from extents in aid.] — 

R. V, Bell, R. v. Siiacktj3, No. 213, ante. 

Extents in aid, scg Sub-sect. 5, post, 

215. When issuable — Indebtedness to Crown 
debtor found under extent In first degree — Affidavit 
of debt & danger.]— R. v, CJibbons (1718), Bunb. 
24 ; 145 E. R. .581. 

216. Before satisfying debt out of Crown 

debtor’s property.] — (1) An immediate extent, A 
an extent in chief in the second, or any, degree 
are to be satisfied before an extent in aid of a 
prior teste, where the same goods were seized 
under both extents although the inquisition on 
the latter were taken before t.hat on the former & 
the same day as the inquisition on the immediate 
extent ; & the venditioni exponas^ on the extent 
in aid was tested befoi*e that wliich issued on the 
extent in chief in the particular degree. 

(2) It is not necessary that the Crowm, proceed- 
ing to recover the debts of its debtor by extent 
within the degrees, should first apply the immediate 
debtor’s proper effects in discharge of its debt, 
before it resorts to debtor’s debts. — R. v, liARKiNa 
(1820), 8 Price, 683 ; 146 E. B. 1335. 

217. On default of collector of taxes — 

Though Crown debt not In Immediate danger — 
Existing UabiUty of parish.]— R. v. Bell, It. v. 
Shackle, No. 213, ante, 

218. Affidavit of debt & danger — Need not aver 
*®®f^Yency of Crown debtor — Or state facts from 
which such inference drawn.] — R. v. Bell, R. v. 
Shackle, No. 213, ante, 

219. What may be seized — Goods already seized 


under fi. fa. — Before sale.] — Giles c. Grover, No. 
1 69, ante, 

Under extents in chief in first degree.] — See 

Sub-sect. 3, II., arde, 

220. Effect of issue — Crown debtor still entitled 
to sue debtor or receive debt — Before inquisition 
taken.] — An ext ent at. the suit of t Ik? Crown against 
debtoi*s of its debtor has not, before inquisition 
taken, the effect of divesting the Crown debtor’s 
right to sue his debtor or to receive the debt. 

An action was commenced after an ('xtent issued 
against the debtor of a (k’own debtor but before 
the taking of an inquisition under it, proceeded 
after inquisition taken. The debt so sued for had 
been seized under it into the hands of I lie Cre? wn 
an amoveas man us issued on the ax)plication of 
pltf. after issue joined : -Held : it was well pro- 
ceeded in, A tlie ct. would discharge a rule for 
setting aside the verdict obtained Si entering a 
nonsuit which had been granted on the ground 
that pltf. had no right to continue the suit under 
such circumstances. --Lakeman v, McAdam (1820), 
8 Price, 576 ; 146 E. R. 1300. 

221. Payment by surety after disputing liability 
— ^Proof in bankruptcy of principal.] — Where an 
extent of the Oown Avas taken out against ca surety 
of a bkpt. who paid the debt, after disputing it 
some time, <Sc being put to an expense thereby : — 
Held: he should, notwitlistanding he disputed the 
l>ayment of a just debt, be admitted to prove the 
expenses of such suit- under the commission .against 
the principal. — Re Gar way, Ex p, Marshall 
(1751), 1 Atk. 262 ; 26 E. R. 107, L. V, 


Sub-sect. 5. — Extents in Aid. 

A, In General, 

, 222. Nature of proceedings.] — An extent in aid 

was taken out by tlK? King’s recc'iver against his 
own debtor, against whom a commission of bkpey. 
was before awarded, A the assignees under the 
commission brought their bill in Ch. to set .aside 
the exigent in aid. After 15 y(‘.ars pendency of the 
suit, at the hearing, the bill w.as dismissed, for 
the Ct-. of Ch. had no jurisdiction in cases of this 
nature, which were only proper for the Exchequer, 
being the ct. of the King’s riivenue, & from which 
the extent in aid issued, therefore only examin- 
able there, & if set aside here, yet the Exchequer 
might c.aiTy on the process, till the debt cleared, 
according to tlie course of the ct. — Brown v, 
Bradshaw (1701), Prec. Ch. 153; 1 Eq. Cas. 

Abr. 135; 21 E. R. 73; avh nom. Brown v, 
Thant, 2 Vern. 420. 

Annotation .— Reid. Phillips v, Shaw 8 Vf‘s. 241. 

Distinguished from extent in chief in second 
degree.] — See No. 213, ante. 

Priority of immediate extents over extents In 
aid.] — See Sub-sect. 2, ante, 

B, At Whose Insta)ice issued. 

See, now. Extents in Aid Act, 1817 (c. 117). 

223. Crown debtor — Debt originally due to.] — 
An extent in aid shall not issue but for a debt 
originally due to the Crown’s debtor. — H. v. 
Bowling (1726), Bunb. 225 ; 1 45 E. R. 665. 

224. Excise duties.] — R. v, Rippon, No. 

232, post, 

225. Not when sufficient means to pay — 

Effect of issue — Order to refund with costs.] — A 
farmer of the excise having estate of his own 
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TT Crovm entitled to ,} — Poundage & other expenses may bo recovered Trom cleft. H. r. Pati'On (1852), 0 

u. u. K, 307. — CAN 
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sufficient to satisfy what ho owed tlie King, took 
out an extent in aid against* a person who owed 
him money, & failed : — Held : ho would be ordered 
to refund with costs. — Capell v, Biiewer (1087), 

1 Vem. 469 ; 23 E. li, 595, L, C. 

Ann)tation ^: — Consd. Phillips r. Shaw (18011), 8 Vor. 241. i 

Refd. Brown i\ Bradshaw (1701), Prcc. Ch. 153; R. r. 

Blatchford (1704), 1 AnHt. 1C2. 

226. No equity to be re- 

imbursed by person prosecuting.] — There is no | 
equity for a person, against whom an extent in 
aid has issued, to be reimbursed by his creditor | 
on the ground that he has property sufficient to | 
satisfy liis debt to the Crown without having | 
recourse to the extent in aid. — ^Phillips v, Shaw i 
(1803), 8 Vos. 241 ; 32 E. R. 347. I 

227. Not surety in bond to Crown — For pay- ' 

ment of duties — Duties not payable till four months | 
alter entry.] — R. v. Sly, No. 99, ante, i 

228. Obligor of bond to Crown — Not in absence , 
ol literal breach of condition.] — An immediate , 
debtor to the Crown, indebted by reason of his 
receipt of tlie Crown’s money, as a country banker, 
to whom it had been paid by the district collector 
of excise, for the purpose of being remitted by liim 
to London, is not eniitled, although he shall have | 
entered into the usual bond to the Crown given i 
by persons in such situation to pay over the money, ! 
or remit good bills for the amount within 21 days 
after the receipt of it, to sue out an extent in his | 
own aid, unless there have been in point of fact a i 
literal bivach of the condition of the bond. Such * 
breach must be stated in the affidavit made to | 
obtain the liat for the extent. If there liave been 
no breach of the bond, the obligor can only obtain I 
an extent upon a commission inquisition to 1 
find a debt due to the Oown, as in the ordinary 
course of proce(‘ding with respect to simple 
contract debtors of the Crown. — R. v, Tarleton 
(1821), 9 Price, 647 ; 147 E. R. 210. 

Anrwtaiion: — Retd. R. v. Marsh (1824), M*Clc. 688. 

229. Bond not forfeited.] — Bond to the 

Crown, though not forfeited, is sufficient to entitle 
the obligor to an extent in aid. — R. v, Mainwaring 
(1814), 1 Price, 202 ; 145 E. R. 1377. 

Annotation R. v. Sly (1810), 2 Price, 157. 

230. Conditioned to sell goods & account 

for payment — Balance received between appoint- 
ment as agent & issue of bond.] — An obligor to the i 
Crown by bond, conditioned to soil all such sugars j 
as shall bo delivered to him as agent for the sale 
& disposal of certain sugars, & to account for & i 
pay over the produce of the sale of the said sugars, j 
to etc. may sue out a writ of extent in aid, under 
the proviso in the Extents in Aid Act, 1817 
(c. 117), as upon a debt due from him to the ' 
Crown, being the balance of moneys received by j 
him between the date of his appointment & the 
time of issmng the extent arising from the sale 
of sugars delivered to him after his appointment, 

& previous to the date of the bond. — R. v, Kynas- 
TON (1823), 11 Price, 598 ; 147 E. R. 676. 

231. Bankers receiving deposits of taxes.] 

— R. V, Gibbs, No. 234, post, 

C, Affidavits in Support, 

232. Contents of — Defendant’s insolvency.] — 

A brewer indebted to the Crown for excise duties, 
entitled to an extent in aid. Qu, : whether the 
affidavit should not state some aot from whence the 
fact of deft.’s insolvency might be made to appear. 
—R. V. Rippon (1810), 2 Price, 398 ; 146 E. B. 
186 ; sub nom, R. v. ScoTT| West’s Law of Extents, 


63, 180 ; subsequent proceedings^ sub nom, R. v. 
Rippon, 3 Price, 38. 

AnnotaJtinn : — Refd. U. v, Pridgoon (1910). 103 L. T. 539. 

233. That debt not sued for in any other 

court.] — (1) The allegation required to be made 
in the affidavit to found an extent in aid ** that 
the debt has not been sued for in any other ct.” 
cannot be dispensed with, nor can the Crown’s 
accountant be permitted to abandon anot*her 
mode of proceeding, previou-sly elected by him 
for the recovery of his debt, for the purpose of 
enabling him to make that allegation. 

(2) The Crown’s debtor cannot have a diem 
clausit extremum in aid after the death of his 
debtor against the estate, unless the debt have 
been found in the lifetime of deceased. — Ex p, 
Hippeslev (1816), 2 Price, 379 ; 140 E. R. 129. 

234. Bankers suing out extent in aid — 

General allegation of having received Crown 
moneys sufficient.] — Bankers having money in 
their house, arising from the assessed taxes paid 
in for the purpose of being paid over to the Ex- 
chequer on account of a receiver general, for the 
due payment of which by liim they have given 
bond to the Crov^m, are still entitled to sue out an 
extent in aid, & that upon affidavit stating generally 
their liavi ng received tlie money for that purpose ; 
nor is it necessary tliat they should show, by 
allegations in the affidavit made to obtain the 
fiat, that they are not precluded by the Extents 
in Aid Act, 1817 (c. 117), from using the Crown 
process, or that, being sureties, they have been 
called upon by the Crown on account of the 
default* of their principal, or in any other respect. — 
R. V, Gibbs (1819), 7 Price, 633 ; 146 E. R. 1081. 

235. Affidavit as to existence of debt — Whether 
sufficient to support inquisition.] — (1 ) A fiat 
quashed qtiia improvide emanaviif & the extent in 
aid, issued thereon, set aside upon summary 
motion, on these grounds of objection founded ou 
affidavits, that the inquisition upon which the 
fiat was obtained & the extent sued out, was made 
without vivd voce testimony having been given 
to the jury of the existence of the debt : & that 
they found the debt to be due, solely on the usual 
affidavit on wliich the judge’s fiat is obtained, 
made for that purpose, by or on the part of the 
prosecutors of the extent. (2) Such an affidavit 
IS not legal evidence in such a case to support an 
inquisition. — R. v, Hornblovter (1822), 11 Price, 
29 ; 147 E. R. 391. 

Annotations: — As to (I) Sc (2) Dbtd. R. t?. Ryle (1S41), 9 
M & W. 227. Jt, V. Hornblower oanaot be considered as 
any authority, when wo hud that the evidence which was 
there considered as inaduiissible clearly was admissible, 
as being the statement of the party himself made against 
himself (Gurney, B.). Refd. Beaufort v. Crawshay 
(1866), 35 L. J. C. P. 342. 

Under immediate extent.] — See No. 

143, ante, 

236. Objection to — Cannot be taken on motion 
— After extension of time for pleading.] — ^After 
deft, has obtained time to plead to an extent, he 
cannot take any objection to the affidavit on 
which it is founded by motion. The proper course 
is to crave oyer demur. — R. v, Rippon (1816), 
3 Price, 38 ; 146 B. B. 184 ; sub nom, B. v. Scott, 
West’s Law of Extents, 184. 

Annotation : — Mentd. R. v, Pridgeon, (19101 2 K, B. 543. 

D, The Inquisition* 

237. Evidence — Whether affidavit as to existence 
of debt sufficient — Necessity of viv& voce testimony*] 
— B. V. Hornblower, No. 235, ante* 

Compare No. 143, ante* 

288. Inquisition on bond — ^Bond need not 

be produced.] — ^B. v* Sly, No. 09, ante* 
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239. Finding — Sufficient It prosecutor found 
Indebted to Crown at time of Inquisition — Amount 
of debt & time & manner of account not necessary.] 

— In an inquisition on an extent in aid, it is suffi- 
cient that prosecutor of the extent be found to be 
indebted to the Crown, generally, at the time of 
taking the inquisition, without stating the amount 
of the debt or the time & manner of its accrual. — 
B. V. Franklin (1818), 5 Price, 614 ; 146 E. R. 711. 

E, Seizure and Realisation, 

240. What may be seized — Defendant’s body.] — 

Creditors of deft, in extent in aid have not such 
an int^erest in the proper^ as to entitle them to 
sot it aside for their benefit, though joined in the 
application by deft. 

An extent in aid against the body of a ^eft. may 
be issued, although not applied for in open ct. 

A rule obtained to set aside an extent in aid 
should, in all cases, bo served on the Crown 
officers of the department of the Revenue, to 
wliich prosecutor of the extent is indebted, to 
give them an opportunity of coming before the ct. 
If a party, proceeding by extent in aid, on such a 
debt due to the Crown as does not authorise that 
process, be at the same time really a debtor by 
iDond also, that does not operate to remove the 
objection. An extent will not be set aside for 
irregularity unless the person objecting apply 
before the sale, under a venditioni exponas of the 
cfTccts which have been hwicnl. The rule to 
claim is not, per ac, notice of the intended sale. — 
K. V. Mares (1810), 2 Price, 151 ; 140 E. R. 51. 

241. Notes & cheques left with bank’s 

caretaker— After closing hours.] — It. v. Lambton, 
No. 104, ante, 

242. Goods already seized under fl. fa.— 

Not yet sold.] — The doctrine of the ('rown process 
having priority where it bears teste on a day 
subsequent to a subject's execution on fl, fa, 
under which the sheriff has seized, applies to cases 
of extents in aid. The Extents in Aid Act, 1817 
(c. 117), enacting that extents in aid shall not be 
sued out & prosecuted in certain cases does not 
extend to the prosecution of such extents where 
they have been commenced before the passing 
of the Act. — R. V, Slopeu & Allen (1818), 6 
Price, 144 ; 146 E. R. 707. 

243. ,] — Giles v, Grover, No. 

109, ante, 

244. Not goods of bankrupt — Previously 

assigned.] — ^An extent in aid is barred by a previous 
assignment of debtor's goods, under a commission 
of bkpt., but not by the issuing of the commission 
only. — ^A.-G. v, Capbll (1687), 2 Show. 480 ; 89 
E. R. 1053. 

Annotations Consd. R. v, Giles (1820), 8 Prico, 293 ; 

Giles V. Grover (1832), 9 Bing. 128. Refd. Brosscy r. 
Dawson (1733), Rldg. temp, H. 12 ; R. v. Cotton (1751), 

--V. ^ ... (1853), 9 Exob. 32. 


Park. 112 ; R. v, EdwaL_ 

A.-G. V, Allgood (1743), Park. 1; 
Park. 85. 


Mentd. 

V. WiUes (174b;. 


Under extents In chief In the first degree.] — 

See Sub-sect. 3, U., ante, 

245. Surplus on realisation — Refunded to defen- 
dant on application — With costs of proceedings & 
application.] — If a greater sum than is actually due 
& costs have been levied under an extent in aid 
out of personal effects, the ct. will, on motion, 
order the surplus & costs of the proceeding which 
have been so levied to be refunded to deft, together 
with the costs of such an application. — R. v, 
Edwards (1816), 1 Price, 448 ; 145 E. R. 1468. 

ulnnote«on .— Pdlld. R. v, Tidraarsh (1817), 6 Prico 189. 

246. S, P. R. V. Tidmarsh (1817), 6 Price, 189 ’ 
146 B. R. 678. 


F, Setting aside and Stay of Proceedings, 

247. Who may move to set aside — Not creditors 
of defendant — Though Joined in application by 
defendant.] — R. v, Mares, No. 240, ante, 

248. Grounds for — Debt to Crown discharged.] 

Extent in aid set aside, the Crown’s debt being 
paid. — R. V. Clarke (1726), Bunb. 221 ; 1 Com. 
388; 146 E. 11. 054. 

Refd. U. v. Bennott (1810), WDht. 1 ; Tl. v. 

Blnifhain (1833), 3 Tyr. 93S. 

249. .] — A Crown debtor had issued 

an extent in aid against his debtor, who was after- 
wards discharged under an insolvent Act. The 
Crown debtor subsequently satisfied the Crown its 

I debt, & sued out a sci, fa, against the insolvent 
on the extent in aid : — Held : as no debt to the 
' Crown existed, he could not pui’sue his pmoeedings 
I on the extent in aid. — R. v, Bingham (1833), 
1 Cr. M. 862 ; 2 Dowl. 128 ; 3 Tyr. 938 ; 2 
i L. J. Ex. 200 ; 149 E. R. 648. 

250. Not when bills of exchange 

deposited in satisfaction — Bills not bon& fide 
property of depositor.] — The ct. will not, in exercise 
of its equitable jurisdiction oyer extents, grant a 

I writ of amoveas mantis, to release property seized 
j under an extent in aid against a debtor in a more 
I remote degree, on the ground that the debt which 
had been found on the original commission to bo 
I due to the King’s debtor has been subsequently 
satisfied, by the payment of bills of exchange 
deposited with him for securing that debt, if it 
appear that these bills were not the bond flde 
property of the person depositing them who thereby 
committed a breach of trust, because the ct. will 
consid(‘r that the real proprietors of the bills have 
a paramount claim on the pei*son with whom they 
had been deposited, if ho has been satisfied his 
debt by other means. — R. v, Blackeit? (1814), 
1 Price, 96 n ; U5 E. 11. 1312. 

251 . Not irregularity — Long acquiescence 

— Collusion.] — An immediate extent in aid against 
E. was granted to L. on Mar. 1, 1721 ; on Nov. 12, 
1723, it was moved to discharge this extent : — 
Held: the motion would bo denied for that the 
extent was regularly sued out, but if not it would 
not have been set aside in tliis case because B. 
had come to an agreement with L., & also by 
reason of the long acquiescence after the extent.— 
R. V, Enderupf (1723), Bunb. 134 ; 146 B. R. 
622. 

252. Unless application made before 

sale of effects.]— R. v, Mares, No. 240, ante, 

253 . Not that debts levied of greater 

amount— Than debt due from original debtor to 
Crown.] — The ct. will not set aside an extent in 
aid on the ground that the debt levied under it 
is of greater amount than the debt sworn to be 
due from the original debtor of the Crown, although 
the party move it on the condition of paying the 
Crown's debt. — R. v, Bunnby (1815), 1 Pnee, 
394 ; 145 E. R. 1440. . ^ 

254. Service of rule to set aside — On Crown 
officers of revenue department — To which prosecutor 
indebted.] — R. v. Mares, No. 240, ante. 

O, Costs, 

Right of the Crown to receive costs, see, generally, 
Oonstittjtional Law, Vol. XI., pp. 631-633, 
Nos. 349-363. ^ , „ 

Liability of the Crown to pay costs, see, genertUly, 
Constitutional IjAW, Vol. XI., pp. 633, 634, 

^^66? Whether prosecutor entitled to — When 
goods & lands seized — Goods alone sufficient to 
pay debts levied.]— B. v. Hopper, No. 180, ante. 
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Seci. 2. — Extents : Snb-sect. 6, G, Sects, 3, 4, 6 d: 

6; Svb-scct I, A, {a) d- jh).] 

256. Lands actually sold under extent.] — 

— R. V. Hopper, No. 180, ante, 

257. Whether Crown entitled to — Where un- 
necessary to resort to sale of lands — Crown Debtors 
Act, 1786 (c. 35).] — R. v. Hopper, No. 180, ante. 

258. Whether equitable mortgagee entitled to 
— Costs of defending extent in aid.] — An equitable 
mtgee. is not entitled to the costs of defending an 
extent in aid, or to be excused from paying a 
deposit. — Be Stephens, Ex p. Stephens (1834), 
2 Mont. & A. 31, Ct. of R. 

Annotation : —‘Retd. lie Hofnioiin, Ejt p. Carr (1S79), 11 

Ch. 1). 62. 


Sect. 3.--^DIEM CLAUSIT EXTREMUM. 

259. When available — Whenever extent might 
have issued — Dmlng lifetime of deceased .] — Diem 
clansii extremum not set aside on motion, for deft, 
may plead to the inquisition. 

Wherever an extent might have issued against 
a man in Ins lifetime, a diem clausit extremum may 
issue against Ids estate aft-er his death. — R. i>. 
Michener (1722), Bunb. 118 ; 145 E. R. 610. 

260. Simple contract debt due to Crown — 

Found upon commission.] — Where a person is in- 
debted by simple contract to the King at his death, 
& that debt is found upon a commission, a diem 
clausit eortremtim may issue against Ids estate, 
though he was not debtor to the King by record 
at his death. — R. v. Curtis (1760), Park. 95 ; 1 
Ves. Sen. 483 ; 145 E. R. 724. 

Annotations: — Consd. H. r. Smith (1810), Wight. 31. Retd. 

R. V. Hodge (1823), 12 Price, 537. 

See^ now, Crown Suits, etc. Act, 1865 (c. 104), 
s. 47. 

261. In aid of Crown debtor — ^Debt so 

found In lifetime of deceased.] — No diem clausit 
extremum can issue regularly against the estate 
of a person, who was not debtor to the King, or 
found in his lifetime to be debtor to the King’s 
debtor.— R. v. Boon (1743), Park. 16 ; 143 B. R. 
701. 

Annotalionn : — Apld. Ex p. Hippesley (1816), 2 Price, 379 

Refd. K. V. Curtis (175()). Park. 95. 

262. .] — Ex p. Hippesley, No. 

233, ante. 

263. Immediate issue against terre tenants.] — 
R. V. Hassell (1824), 13 Price, 279 ; M‘Cle. 106 ; 
147 E. R. 990. 

264. Rule absolute in first Instance — Crown 
debtor dying Insolvent.] — Where a Crown debtor 
has ^ed insolvent a motion for a writ of diem 
clausit extremum is absolute in the first instance. — 
Ri V. Crewe (Lord) (1836), 5 Dowl. 158. 

265. Affidavit of debt 6c danger — Necessity 
for.]— R. V. Hassell (1824), 13 Price, 279 ; M‘Cle. 
105 ; 147 E. R. 990. 

See, now. Crown Suits Act, 1866 (c. 104), s. 117. 

For extents In chief In first degree .] — See 

Sect. 2, sub-sect. 3, B., ante. 

266. What may be seized — ^Lands descended on 
heir — 6c lands demised by testator — Successively 
or at once.]— R. v. Hassell (1824), 13 Price, 279 ; 
M‘Cle. 105 ; 147 E. R. 990. 

267. Application for amoveas manus — Admis- 
sion of debt due to Crown — ^Necessary preliminary.] 
— R. V. Hodge (1823), 12 Price, 637 ; 147 E. R. 801. 

268. Involving several claims 6c points of 

law — Not disposed of summarily by court — With- 
out consent of Crown.]— B. v. Hodge (1823), 12 
Price, 637; 147 E. R. 801. 

269. Re^sation of lands.] — A Crown debt was 


contracted in 1817 6c deft, died in 1823. In 1824, 
deft.’s devisees or exors., after an inquisition on a 
writ of diem clausit extremum, entered into a con- 
tract for the sale of certain premises by private 
contract. In 1826 the A.-C. moved to confirm the 
sale, & that the Remembrancer might be ordered 
to convey the premises, which was ordered. — R. v. 
Adam (1826), 2 Y. & J. 122, n. ; 148 E. R. 858. 

Under extents in chief in first degree.] — See 

Sect. 2, sub-sect. 3, H. (6), ante. 

270. Whether second writ will Issue — Inquisition 
finding against Crown— Melius inquirendum.]— If 
on a writ of melius inquirendum it bo again found 
against the King, the King shall not have a new 
writ of melius inquirendum {per CuR.). 

True it is that after a diem clausit extremum 
awarded & found against tlie King, no new writ 
of diem clausit extremum shall issue. But in 
such casd a writ of melius hufuirendum shall issue 
{per CuR.). — Stoughter’s Case (1610), 8 Co. Rep. 
168 a ; 77 E. R. 728. 

Annotations : — Reid. Ex p. DnpleHsis (17.54), 2 V»*h. Sou 

538, 555. Mentd. Ex p. Roberts (1743), 3 Atk. 5 ; Dean 

V. R. (1840. 16 L. J. Ex. 236. 

271. Setting aside writ — Not granted on motion 
— Where defendant may plead to inquisition.] — 

R. V. Michener, No. 269, a7ite. 


Sect. 4.— SCIRE FACIAS. 

See Part III., post. 


Sect. 5.— SUMMARY PROCEEDINGS FOR THE 
RECOVERY OF DUTIES. 

See Crown Suits, etc. Act, 1865 (c. 104), ss. 55-58. 

Corporation duty, excise duty 6c stamp duties.] — 

See Revenue. 

Estate & succession duty.] — See Estate & Other 
Death Duties. 

Income tax.] — See Income Tax. 

Inhabited house duty.] — See Inhabited House 
Duty. 

Land tax.] — See Land Tax. 

Compensation under Licensing (Consolidation) 
Act, 1910 (c. 24).] — See Intoxicating Liquors. 

Form of writ.] — See Crown Suits, etc. Act, 1865 
(c. 104), Sched. 4 6c Exchequer Rules 1800, 
Sched. A as amended by Exchequer Rules 1861. 

Whether writ renewable.] — See Exchequer Rules 
1860, r. 127 ; Rule of Nov. 26, 1861. 

Power of court to refer for report 6c statement 
of special case.] — See Crown Suits, etc. Act, 1865 
(c. 104), s. 68 ; R. S. C., Ord. 34, applied by 
Ord. 68, r. 2. 

Power of Court to order production of docu- 
ments.] — See Crown Suits, etc. Act, 1866 (c. 104), 
s. 68 ; R. S. C., Ord. 34, applied by Ord. 68, r. 2. 

Power of Court to direct any issue to be tried by 
Jury.] — See Crown Suits, etc. Act, 1866 (c. 104), 
8. 68 ; R. S. C., Ord. 34, applied by Ord. 68, r. 2. 

Power of court to attach.] — See Contempt op 
Court, Attachment & Committal, p. 41, Nos. 
422-420, ante. 

Appeals.] — See Crown Suits, etc. Act, 1806 
(c. 304), ss. 69, 61 ; & R. S. C., Ord. 58, applied by 
Ord. 68, r. 2. 

Procedure generally, see Sect. 1, sub-sect. 4, 
ante. 
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Sect. 6.>~ENGLISH INFORMATIONS. 

Sub-sect. 1. — Objects and Purposes of. 

A, Assertion of Croton's or Duke of Cornwall's Right 
to Hereditaments, 

(a) Land, 

Royal grants.] — See Constitutional Law, Vol. 
XI., pp. 657--681, Nos. 672-829. 

272. Manor — Passed out of Crown — By Royal 
grant.] — L. exhibited an English bill against P. in 
respect of lands situate in the county of D., which 
formed pai't of a Crown grant of a manor out of 
Crown lands. The bill was dismissed on the 
ground that the land, being matter of inlieritance, 
had passed out of the Crown, & could not properly 
bo sued for by English bill. — L eeke v. Erechvyt^ 
(1606), cited in Wight, at p. 201 ; 145 E. R. 1228. 
Anvnfatwii : — Consd. A.-G. to Prince of Wales v. St. Anbyii 

(1811), Wight. JG7. 

273. Crown lands — Grant fraudulently ob- 
tained.] — The honour of T. & forest of N. were 
granted by letters patent of the Duchy of Lan- 
caster at a great undervalue &> under circumstances 
of fraud, surprise, & deceit against the Crown : — 
Held : the proceeding to set it aside was by 
English information in equity, & not by scL fa, or 
otherwise at common law. — ^A.-G. v, Vernon (1686), 

2 Rep. Ch. 353 ; 21 E. R. 685 ; sub nom. Sawyer 
V. Vernon, 1 Vem. 370. 

274. .] — The Crown recovered certain lands 

& manorial rights by an English information 
in the Ct. of Exch. against private persons who 
claimed to be sole owners. — ^A.-G. v, Reveley 
( 1869), Karslake’s Special Rep. 

Annolatinns : — Consd. A.-G. v. Barker (1872), L. R. 7 Exch. 

177. Refd. A.-G. V. Coustable (1879), 27 W. R. 061. 

Mentd. Evans v. Merthyr TydvU U. D. C. (1808), 79 L. T. 

578 ; Sitwell v. Worrall (1808), 79 L. T. 80 ; Scott i*. 

Towyu R. D. C. (1907), 5 L. G. R. 1050. 

275. Parcel of Duchy of Cornwall.] — The Prince 
of Wales may file an English information of in- 
trusion by his A.-G. for lands parcel of the Duchy 
of Cornwall. — A.-G. to Prince op Wales v, St. 
Aubyn (1811), Wight. 167 ; 145 E. R. 1215. 
Annotatiom : — Mentd. Bennett v. Neale (1811), Wight. 

324 ; A.-G. v. London Corpn. (1845). 8 Beav. 270 ; A.-G. 

to Prince of Wales v. Grossman (1866), L. R. 1 Exon. 381 ; 

A.-G. V. Barker (1872), 26 L. T. 34 ; A.-G. v. Constable 

(1879), 27 W. R. 661 ; Stanley v. Wild, 11900] 1 Q. B. 256. | 

276. Copyholds.] — On an English information to i 
discover copyhold lands A; what timber had been 
cut down & what waste committed, deft, demurred | 
because it involved forfeiture of the place where 
the waste was committed & a penalty : — Held : 
the demurrer must bo allowed. — ^A.-G. v, Vincent 
( 1724), Bunb. 192 ; 145 E. R. 644. 

Anmitation :—’Reld, U.S.A. v. McRae (1867), L. R. 4 Eq. | 

327. I 

277. ForeshoreJ — ^A.-G. v, Farmen (1676), 2 

I.<ev. 171 ; 83 B. R. 603 ; sub nom, A.-O. v. 

Turner, 2 Mod. Rep. 106, Ex. Ch. 

278. Purpresture — Protection of Jus priva- 

tum of King.] — ^A.-G. V, Plymouth Corpn. (1754), 
Wight. 134 ; 146 B. R. 1202. 

Annotation: — Mentd. A.-G. to Prince of Wales v. Grossman 

(1866), L. R. 1 Exch. 381. 

279. .] — Where a nuisance & 

purpresture in a harbour are committed, an infor- 
mation in equity lies to abate it. — ^A.-G. v, 
Richards (1705), 2 Anst. 603 ; 145 E. R. 980. 
Am^^iona : — Szpld. A.-G. to I’rluoe of Wales v. St. Aubyn 

(1811), Wight. 167. PoUd. A.-G. V, Parmoter (1822), 10 

Price, 378. Mentd. Hammorton v, Dysart (1915), 85 

L. J. Ch. 33. 

280. Or Jus publicum of sub- 

ject.] — A.-G. V, Parmbter, lie Portsmouth Har- 
bour, No. 299, post. 

281. .1 — A.-G. V, Burridge, 

Portsmouth Harbour Case, No. 300, post. 


282. .] — A.-G. V, Constable (1879), 4 

Ex. D. 172 ; 27 W. R. 001. 

Annotation : - -Reid. Dixon v. Board of Trade Secretary 

(1886), 3 T. L. R. 35. ^ 

283. ,J — A.-G. V, Emerson, No. 308, post, 

284. ,] — A.-G. V, Newcastle-upon-Tyne 

Corpn., No. 309, post, 

See^ also. Sect. 1, sub-sect. 3, A., ante. 

Right to discovery of documents .] — See Nos. 288, 
308, 309, post, 

285. Bed of tidal river — Purpresture — Jus priva- 
tum Regis — Jus publicum.] — An information <Sc bill 

I was filed by pltf., a riparian proprietor on a tidal 
navigable river, to restrain deft., an opposite 
riparian proprietor, from constructing a jetty in 
the alveus of the river so as to injure pltf.’s property 
& interfere with the navigation: — Held: U) a 
I riparian proprietor had no gi'eat.er right to use the 
I alveus of a tidal than a non-tidal river, &; alt hougli 
I pltf. had proved no serious injury to liis property, 
he was entitled to an injunction ; (2) the suit being 
I by information bill was properly framed in 
respect of th(‘ private A; public wrong complained 
of. — ^A.-0. V. Lonsdale (Eaul) (1868), L. R. 7 Eq. 
377 ; 38 L. J. Ch. 335 ; 20 L. T. (U ; 17 VV. R. 219. 
Annotatums : — As to (1) Consd. A.-G. v. Terry (IS73), 9 

Gh. App. 425, n. Refd. Orr Ewing v (’olqulioim (1S77), 

2 App. Cus. 8.19 ; Lawes r. Turner tS: Erero (1892), 8 

T. L. Jt. .584. 

(ft) Manorial Rights, 

286. General rule,] — A.-G. v, Reveley, No. 
274, ante, 

287. Advowson.] — A.-G. v, Sitwell (1835), 1 
y. A, C. Ex. 559 ; 5 T.. J. Ex. Eq. 80 ; 160 E. R. 228. 

A mutation s . — Mentd. Steele v, ITaddoek (185 >), 10 Exch. 

61,1 ; Wliiirrani i\ \\ liarrnm (1861), 3 Sw. 6c Tr. 301. 

288. Waste.] — Deft, being seised in fee of an 
ancient freehold tenement within a manor of 
which the Duke of Cornwall Ac T, were tenants in 
common, took a conveyance, by indenture from 
T., of all the (luit rents payable to liim in respect 
of messuages A: hereditaments within the ancient 
tenement ; T. reserving to lumself his interest in 
the tin, & his right of shooting over the premises. 
Both b(‘fore At after the execution of the indenture, 
deft, exercised various acts of ownership on the 
wastes adjoining the ancient tenement, alleging 
that they were not manorial wastes, but belonged 
to the ancient tenem(mt, & that since the execution 
of the indenture by which he acquired the quit 
rents, he had an absolute right to the freehold 
thereof, subject to the reservations in the inden- 
ture, & the customary tolls of tin. The information 
stated that the Duke of Cornwall & T . were entitled 
to all wastes within the manor, in equal moieties, 
as tenants in common, & it charg'id, that the 
indenture contained general words, purporting to 
convey the waste lands, & also that it conveyed 
T.’s interest in the waste lands generally, without 
stating that they formed any part of the ancient 
tenement, & without stating the boundaries of the 
ancient tenement, & that deft, ought to set forth 
the boundaries ; & that by the custom of Cornwall 
all tin bound lands must have been wastes, & 
that it would appear by the indenture, if produced, 
that one moiety of the tin under the lands in 
question, except what was strictly the ancient 
tenement, was reserved to T. Deft, by his 
answer, denied that it would appear from the 
indenture *is was stated in the information, & he 
submitted whether ho ought to be compelled to 
produce the same, but in his first answer he set 
forth a considerable portion of the deed, and in 
hia second answer he stated that the boundaries 
were matters of notoriety, that, as to them, the 
effect of the conveyances must be det»ermined by 
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Sect, 6 . — English informations: Suh-sect, 1, A. (6) 
ctr (c), B,, C, & D,; sub-sect 2.] 

themselves : — Held : deft, must produce the in- 
denture executed to him by T. 

I think the documents ought to be produced on 
two grounds : (1 ) it is partially set forth in the 
answer & the Crown ought to see it, to ascertain 
the correctness of the answer; (2) I think it is 
part of tlie Crown’s title, for the Crown is jointly 
interested in the manor with the party granting, 
& any act done by that person would bo an act of 
ownership, of which the Crown may take advantage 
(Alderson, B.). — A,-G, V. I^ARfBE (1838), 3 
y. & C. Kx. 162 ; 8 L. J. Ex. Eq. 23 ; 2 Jur. 698 ; 
160 E. R. 056. 

Annotation : — Oenerally, Hentd. Smith v. Beaufort (1842), 

1 Hare, 507. 

289. To search & carry away minerals.] — Tne 

Queen, as lady of a manor, granted to two licensees, 
in pursuance of certain alleged manorial rights, 
power to enter the lands comprised in the manor 
& search for & carry away minerals, making to the 
copyliolder & terre tenant respectively a customary 
compensation foi* surface damage*. The licensees 
entered without the consent of either copyholder 
or terre tenant A; began mining operations ; where- 
upon the terre t-enant commenced an action of 
trespass against them. The A.-C., on behalf of 
the Queen A the licensees, then filed an information 
A bill on the equity side of the Exchequer against 
copyholder A ierrv tenant, praying that the rights 
of the Crown witliin the manor should be declared, 
A that the action of trespass should be restrained. 
On an application for an injunction in accordance 
with the prayer of the information A bill : — Held : 
the rights of the Sovereign being involved in the 
proceedings in the action, the Sovereign was 
entitled jure coronae to be actor in any litigation 
ati’ecting tho.se rights, A an injunction would issue. 
— A.-G. V. B.UiKEU (1872), L. K. 7 Exch. 177 ; 41 
L. J. Ex. 57 ; 26 L. T. 34 ; 20 W. K. 509. 

Annotations : — Consd. A.-G. & Hiimbt^r Conservancy Comrs. 
V. Constable (187‘J). 4 Kx. D. 172 ; Stanley r. Wild. [1900] 
1 Q. 13. 250. Beid. Dixon v, Farrer (1886), 17 Q. B. D. 
6.58 : A.-Q. V. Newport Corpn., lie Ullman u. Cowes 
Harbour Corars. (1909), 100 L. T. 436. 


(c) Other Cases. 

290. Waste In royal forest — Trees felled for 
King — Branches cut by King’s ranger.] — By a 
grant to a ranger of a forest of all wood, blown 
or thrown down by the wind, A all deadwood A 
boughs A branches of trees, A wood in the forest 
cut off or thrown down, branches cut from trees 
felled for His Majesty’s use do not pass. — ^A.-G. v. 
Stawell (Lord) (1795), 2 Anst. 692 ; 145 B. R. 
976. 

291. Incorporeal right of forest — Injury by 
interference with game.] — ^An information by the 

A.-G. stated that the Queen was seised in her 
demesne as of fee, in right of her Crown, of W. j 
Forest, A that she A her ancestors had continually 
held the forest, A the game of the forest, A aU 
rights appertaining thereto, that deft, unlawfully 
inclosed 100 acres of the forest, whereby the 
Queen could not have and enjoy the forest A game. 
Deft, pleaded that the place inclosed was not 
within the forest, modo et forma. On demurrer : — 
Held : the plea was good, since this was not an 
information of intrusion into lands of the Crown, 
but an information, in the nature of an action of 
trespass on the case, for the injury to the incor- 
por^ right of forest, by interfering with the game. 
— A.-G. V. BAUJsmr (1847), 1 Exch. 211 ; 6 Dow. A 
L. 87 ; 16 L. J. Ex. 262 ; 164 E. R. 89. 


B. Discovery. 

292. On outlawry — Real A personal estate of 
outlaw — Whether fraudulent gifts or conveyances 
made.] — ^A bill was exhibited against deft, by 
A.-G. to discover his real A personal estate, k, 
what secret A fraudulent gifts A conveyances he 
had made, for that ho was outlawed, whereby his 
goods A the profits of his lands were forfeited. 
Deft, demurred, quia nemo tenciur prodcre seipsum, 
A to discover his estate upon a forfeiture : — Held : 
deft, ought to make answer to this bill, because the 
Protector was entitled to liis estate by course of 
law, A the outlawry was in the nature of a gift to 
the King, or a judgment for him. — Protector v. 
Lumley (Lord) (1655), Hard. 22 ; 145 E. R. 360. 

Amioiation : — Befd. A.-Q. v. Dupleaels (1752), Park. 144. 

293. Consideration of mortgage by outlaw 

— A amount due.] — S. having made a mtgo. of his 
estate, was afterwards indicted A outlawed for 
high treason ; the A.-O. thereupon exhibited a 
bill in the Ct. of Exch. to discover the consideration 
of the mtge., A what was due upon it, A that the 
Crown might redeem, if any thing was due : — 
Held : the A.-G. on behalf of the (/’rown would bo 
admitted to redeem. — A.-G. v, Ckofts (1708), 4 
Bro. Pari. Cas. 136 ; 2 E. R. 91, H. L. 

294. Stock liable to duties.] — ^A.-G. v, Cresneu, 
No. 304, post 

295. Copyhold lands — Amount of timber felled 
— A waste committed.] — A.-G. v. Vincent, No. 
276, ante. 

Discovery of documents — Crown’s right to.] — 

See No. 288, ante, Nos. 308, 309, post. 

C. Accounts and Payments. 

296. Fee farm rents.] — The original equity juris- 
diction of the Ct. of Exch. in matters of revenue 
still exists, notwithstanding Ct. of Chancery 
Act, 1841 (c. 6), A the ct., on the application of 
counsel for the A.-G., appointed clerk examiners 
to take evidence in a revenue suit instituted on the 
equity side of the ct., on an information to recover 
arrears of fee farm rents allegod to be due from 
deft, to the Crown, although the office of clerk 
examiner is in terms abolished by s. 15 of the above 
Act.— A.-G. r. Evans (1862), 6 L. T. 760. 

297. Rentcharges.] — An information claiming 
payment of a rentcharge instituted on behalf of a 
charity against the owners of some of the lands 
charged, may bo sustained without making the 
owners of the residue of the lands defts. though 
the rule is otherwise in the case of a bill filed for 
the same purpose by a private person. — ^A.-G. v. 
Naylor (1863), 1 Hem. A M. 809 ; 3 New Rep. 
191 ; 33 L. J. Ch. 151 ; 10 L. T. 406 ; 10 Jur. N. S. 
231 ; 12 W. R. 192 ; 71 E. R. 354. 

Annotation : — Hentd. Rc Herbage Rents, Greenwich, Charity 

C^mra. v. Green, [1896] 2 Ch. 811. 

298. Public money received by Clerk of Patents 
— Interest A profits on.] — Deft, was, in 1833, 
appointed Clerk of the Patents under 3 A 4 Will. 4, 
c. 84 : — Held : the position A liability of deft, 
under the statute were those of a paid agent for 
the purpose of receiving A paying over money, A 
in the absence of any enactment expressly ex- 
cluding the jurisdiction, the Crown was entitled 
to file an information against deft, for an account 
of the public moneys received by him. 

It having been the practice in the Inland Revenue 
Dept, for purchasers of stamps to be allowed a 
reduction on payment in cash, the Clerk of the 
Patents had been accustomed to purchase stamps 
for the accommodation of patentees, he paying the 
redluced amount for the stamps, A rec^ving the 
amount in full from the patentees : — Held : he 
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was liable to account for any profit that might 
have been made on the purchase of stamps pur- 
chased with public money. — v. Edbiunds 
(18(58), L. K. 6 Eq. 381 ; 37 L. J. Oh. 706 ; 18 
L. T. 605. 

Annotation : — Mentd. Edmunds v, A.-Q. (1878), 47 L. J. Ch. 
345. 


D. Other Cases, 

299. Abatement of nuisance — Jus publicum.] — 

A nuisance, consisting of buildings, erections k> 
inclosures between the high & low water marks 
in the harbour of P., interrupting the flux & reflux 
of the tide, was abated by decree of the Ct. of 
Exch., where made under the sanction authority 
of the corpn. having a grant from the Crown by 
charter. 

The King’s A.-G., on the part of the Crown, 
may proceed in such cases for the purpose of 
protecting either the jus privatum of the King 
from the purpresturo, or the jus publicum of the 
subject from nuisance, by information on the 
King’s Remembrancer’s side of the Exch. by 
English bill, praying a personal decree against 
dcfts. in the suit. — A.-G. v, Parmeter, Re Ports- 
mouth Harbour (1811), 10 Price, 378 ; 147 E. R. 
345 ; affd, S. C. suh nom, Parmeter v, A.-G. (1813), 
1 Dow, 310, H. L. 

Annoiationa .•—Reid. A.-G. v. LoiiH<lalc (1808). L. R. 7 Eq. 

377. Mentd. A -O. to Prince of Wales v. si. Aubyn (1811). 

Wljcbt. 167 ; Jewison v Dyson (1842). 6 Slate Tr. N. S. 1 ; 

A.-Q. V. Chambers (1854), 4 Do Q. M. & G. 206 ; 11. r. 

Cimoingham, Brown & Sumners (1859), 28 L. J. M. C. 66 ; 

A.-Q. V. Simpson, L1901] 2 Ch. 671. 

300. .] — The Crown may grant, by 

letters patent, to a corpn., a town & borough, 
being caput portus^ Sc all the lands between the 
high Sc low water marks, but this subject-matter 
of grant, as being jus privatum in the King, must 
be subject to the jus p{dMcum or ijublic right of the 
King Sc people, (o the easement of p«assing Sc re- 
passing both over the water Sc the land. 

Obstructions to such a right may bo a nuisance, 
& the Ct. of Exch. has jurisdiction to entertain a 
suit for abatement of such nuisance. The mode 
of proceeding in such suit may be by information 
by English bill, Sc the ct. may determine the 
question on evidence, or may direct an issue. — 
A.-G. V, Burridge, Portsmouth Harbour Case 
(1822), 10 Price, 350 ; 147 E. R. 335. 

Annotations: — Befd. A.-G. v. Lonsdale (1868), L. R. 7 Eq. 

|77. Mentd. A.-G. Chambers (1854), 4 De G. M. & G. 

Proceedings under Marriage Acts.] — See 

Husband Sc Wife. 

In respect of railway passenger duty due to 
Crown.] — See Raii^ways & Canals ; Revenue. 


Sub-sect. 2. —Procedure. 

See R. S. 0., Ord. 08, rr. 1, 2, 2a ; Crown 
Suits, etc. Act, 1805 (c. 104), Part II. ; Exchequer 
Hules, 1805 Sc 1866. 

Choice of forum Sc venue .] — See Constitutional 
Law, Vol. XI., pp. 625-527, Nos. 294-309a. 

301. Parties — ^Rentcharge issuing out of land 
belonging to several owners — All owners need not 
be Joined.]— A.-G. v. Naylor, No. 297, ante, 

Plaintiffs members of same corporation as 


defendants.]— fifee Corporations, Vol. XIII., p. 
417, No. 1376. * 

302. Whether defendant must answer — Where 
neither penalty nor forfeiture Involved.] — Pro- 
tector V, Lumt^ey (Lord), No. 292, ante, 

303. .] — By the law of the land, no 

alien bom can take by grant, devise, or other 
purchase, any freehold or chattels real for his own 
benefit, but can Sc does, in such cases, take for the 
benefit of the Crown. Yet Uiis disability being 
neither a penalty nor forfeiture, the alien cannot 
demur to an information filed for discovering the 
place of his birth, in order to establish the fact of 
alienage. — Duplessis v. A.-G. (1753), 1 Bro. Pari. 
Cas. 415; 1 E. R. 658; sub nom. A.-G. v. Du- 
PLESSIS, Park. 144, H. L.; affj. S. C. sub norn. 
A.-G. V. Duplessis (1751), 2 Ves. S 311 . 2S(). 
Annotations : — Refd. Finch v. Finch (1752), 2 Vos. Son. 191 ; 

Muokleston v. Brown (1801), 6 Vos. 52 ; Slicklaud v. 

Aldridge (1801). 9 Vcs. 516. Mentd. Poduiorc y. Gunning 

(1836), 7 Sira. 614 ; Rittson v. Stordv (lcS55), 3 Sm. & G. 

230 ; Waligravo v. Tobbs (1855), 2 K. & .1. 313 ; Barrow 

V. Wadkin (1857), 24 Boav. 1; Davies y. Lynch (1868), 

16 W. R. 1207. 


304. 


Penalties involved.] — An information 


to discover deft.’s stock of pepper, deft, demurred 
because it would subject liirn to a pcmalty, tlie year 
not being past : — Held : the demurrer would bo 
, allowed. — A.-C. v. Cresner (1710), Park. 279 ; 

I 145 E. R. 779. 

305. .] — A.-G. V. Vincent, No. 270, ante. 

1 306. Interrogatories — Relator allowed to exhibit 

I — To adduce additional evidence.] — An informa- 
I tion was filed under Marriage Act, 1823 (c. 76), Sc 
some eviden(‘e adduced in support of it, which, 
at the hearing, was deemed insufficient by the 
ct. : — Hold : liberty would be given to the relator 
to exliibit interrogatori<)s for the purpose of 
ad<lucing additional evidence. — A.-Q. v. Severne 
( 1841), I Coll. 313 ; 13 L. J. Ch. 399 ; 3 L. T. O. H. 
279 ; 8 Jur. 595 ; 63 E. R. 135 ; subsequent pro- 
ceedings (1815), 14 L. .T. Ch. 104. 

3071 Production of documents — Necessity for — 
Where partially set forth in answer — Sc part of 
title of Crown.] — A.-G. v. Lambb, No. 288, arite. 

308. Where defendant misrepresents 

— Or misconceives nature of document.] — By an 
information filed by A.-G. on behalf of tno Crown 
it was prayed that it might be declared that the 
Crown was seuzed in fee of the foreshore of the sea 
opposite to the County of E., Sc that a commission 
might issue to ascertain the seaward boundaries of 
the manors of G. & L. W. 

In revenue proceedings to which, by R. S. C., 
Ord. 62, the rules under the Jud. Acts do not apply, 
where deft, distinctly & positively si^ates that a 
document forms or supports liis title, Sc does not 
contain anything impeaching liis defence or forming 
or sux)porting the title or case of the other side, if the 
ct. is satisfied, on consideration of the whole case, 
that deft, on’oncously represent^s or misconceives 
the nature of the document, such document is not 
protected from production. — ^A.-G. v. Emerson 
(1882), 10 Q. B. D. 191 ; 52 L. J. Q. B. 67 ; 48 
L. T. 18 ; 31 W. R. 191, C. A. 

Annoiationa : — Consd. Bulinan & Dixon v. Your^, Ehlera 
(1883). 49 L. T. 736 ; Hoborts v. Opponhclm (1884), 26 
Ch. D. 724 ; Frankenstein v. Gavin’s Cycle Cleaning & 
Insoe. Co., [1897 J 2 Q. B. 62. Apld. A.-G. v. New^tle- 
upou-Tyno Corpii., [18971 2 Q. 33. 384. Consd. Brit^h 
Assooii. of Glad’S Bottle Manufacturers v. Nottlofold, 


PART I. SECT. 6, SUB-SECT. 2. 
0 . WhOher defendant must anwh 
PenoWies forfeitfurea waived- 
When discovery migM incriminate,y- 
A^informatioa ohar^ dlstillvn wit 
uifttiUing spirits on wmoh duty had nc 
heou p^d ; they havtng evaded pay 
xnent by oonoealing the dtetiUauox 


& pretending that their distillery had 
been ^ontduring the time when the 
spirits were distilled. The information 
required them to discover the aoti^ 
oiiontlties of wort formentod in the 
an account of the 
spirits distilled, 
all penalties & 


distillery, Sc prayed 
duties payable on 
The A.-G. waived 


forfeitures ; — If eld : defts. were bound 
to answer the charges fully : Sc could 
not protect thenisolves on the ground 
that the facts charged would, if coupled 
with other facts, show that they nad 
been guilty of a conspiracy to defraud 
the Crown. -A. G. v. CONROT (1838), 
2 Jo. Ex. Ir. 791.— IR. 
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Sect. 6. — English informatiom : Sub-sect. 2. Pari 
11. SecUt. 1 cC'2: Sub-sect. 1.] 

ri»121 1 K. B. 3C9. Refd. Morris v. Edwards (1890). 15 

App. (’as. 309 ; Biidden r. Wilkinson, 1)893] 2 Q. B. 432 ; 

Yorkshire l*rovident Life Assce. v. Gilbert & lllvington 

(1895), 14 B. 411 ; A.-Q. r. Newcastlf-upon-Tyno Corpn., 

[1899] 2 g B. 478 ; Milbonk v. Milbank, [1900] 1 Cli. 376 ; 

Ilritish Assoon. of (ila'^a Bottle Manufacturers v. NotUcfold^ 

[1912] A. C 709. 

809. Discovery — Crown’s right same as subject’s 
— Omission to except within time— Does not bar 
Crown.] — The Crown has the same right of dis- 
covery against a subject as one subject has against 
another, but cannot be compelled to give discovery 
to a subject. The fact ihat on an information 
defts.’ answer has not been excepted to within six 
weeks does not preclude the Crowm from obtaining 
discovery in the usual way. 

Where an informant has made out liis right to 
discovery in respect of part of the foreshore of a 
port the whole of which is claimed by defts. under 
one consolidated title, he is entitled to discovery 
in respect of the whole foreshore of everytliing 
which may rt^pel defts.* title, & acts of ownei'sliip 
by defts. on other part« of the property are ad- 
missible as evidence & are subject-matter of dis- 
covery. — A.-G. r. Newcastle-upon-Tyne Corpn., 
[1897] 2 Q. B. 384 ; 86 L. J. Q. B. 593 ; 77 L. T. 
203, C. A. ; subsequent proceedings, [1899] 2 Q. B. 
478, C. A. 

Annnint on : — Consd. lie Soci6t6 log Affr<?tour8 B6imis fit 

SbippiiiK Controller, [1921] 3 K. B. 1. 

310. Crown cannot be compelled to give 

discovery to subject.] — A.-G. v. Newcastle-upon- 
Tyne Corpn., No. 309, ante. 

See, generally. Discovery, Inspection & In- 
TERHOGATOniES. 

311. Evidence — Whether oral or by affidavit.] 

— Under the Buies of 1800, r. 10, s. 4, for regu- 
lating the procedure Ac practice of the revenue side 
of the Ct. of Exch. in suits by English information, 
e^idenco is to be taken vivA voce, not only where 
there is an actual conflict of evidences but also in 
those cases where the judge may require, not 
merely a veiification of statements, but an explana- 
tion of them, so as to enable liim properly to 
understand what it is on which either party 
relies. — ^A.-G. v. Metropolitan District By. Co. 
(1880), 6 Ex. D. 218 ; 42 L. T. 312 ; 28 W. R. 
370, C. A. 

312. Pleadings— Demurrable where multifarious.] 

— ^An information stated bequests, for young men 
of a particular corpn., & also divers other bequests 
for young men, without alleging that these other 
bequests were of an homogeneous character with 
the former : — Held : it was demurrable for multi- 


Practice. 

fariousness.— A.-G. v. Goldsmitiis’ Co. (1834), 
6 Sim. 670 ; 4 L. J. Oh. 22 ; 68 E. R. 491. 

Annotations : — Refd. Campbell v Mackay (1836), 1 My. & Cr. 

603 ; Handers v Kelsey (1846), 10 Jiir. 833. 

313. Amendment — Irregularly made — Remedy 
for.] — Where irregular amendments have been 
made in an information, the pi*oper course is to 
move that the record be restored to its original 
state, & not that the information be taken oft* the 
file. — ^A.-G. V. Cooper (1837), 3 My. & Cr. 258 ; 
1 Jur. 790 ; 40 E. R. 923. L. C. 

Anm^atwns : — Consd. He Mathens, Oates v. Mooney, [1905] 

2 Ch. 460. Refd. Bro\Nn v. Sawor (1841), 3 Beav. 598. 

314. Information & bill — Affidavit In 

support by plaintiff’s solicitor sufficient — Where 
Attorney-General approves.] — An affidavit in 
support of a special application for leave to amend 
an information & bill, the amendments of which 
had been approved by the A.-G. was made by the 
solr. alone, pltf. not joining : — Held : the rule that 
pltf. must join in the case of a bill did not apply to 
an information & bill, At that the affidavit was 
sufficient. — A.-G. v. Castleford Local Board op 
Dealtii (1871 ), 0 Ch. App. 853 ; 40 L. J. Ch. 030 ; 
25 L. T. 371 ; 10 W. R. 1074, L.JJ. 

315. Application for dismissal of action — 
Discontinuance by Crown — Want of prosecution — 
R. S. C., Ord. 68, not applicable.] — An English 
information was filed in the name of the A.-G. on 
behalf of Her Majesty against deft, in respect of 
certain foreshore rights, Ac after t^he proceedings 
had been continued for some time, & considerable 
expense incurred by deft., the solr. acting on behalf 
of A.-G. informed deft.*s solr. that the A.-O. did 
not propose to proceed further with the information. 
Deft, applied to the ct. for an order dii*ecting that 
the information should be dismissed, or judgment 
entered for deft. & that the Crown should pay deft, 
his cast/S of & incidental to the information & 
suit : — Held : (1) the ct. Ixad no power to dismiss 
the information for want of prosecution, as by 
R. S. C., Ord. 08, r. 2, the rules providing for the 
dismissal of an action for want of iirosccution w(*re 
not applied to proceedings on the revenue side ; 
(2) as the suit had not been determined the Crown 
could not be ordered to pay deft.*s costs. — A.-G. 
V. Williamson (1889), 60 L. T. 930, D. C. 

316. Costs — Crown not liable for defendant’s 
costs — Suit not determined.] — A.-G. v. Williamson, 
No. 31 5, ante. 

Liability of Crown to pay costs.] — See Con- 
stitutional Law, Vol. XI., pp. 533, 534, Nos. 
364-373. 

Right of Crown to receive costs.] — See Con- 
stitutional Law, Vol. XI., pp. 531-534, 535, 
Nos. 349-363, 376, 377. 


Part II. — Petition of Right. 


Sect. 1.— IN GENERAL. 

Liability of the Crown & Oown servants to be 
sued, sec, generally. Constitutional Law, Vol. XI., 
pp. 523-526, Nos. 284-293. 

317. Purposes.} — (1) The proceeding by peti- 
tion of right exists only for the purpose of re- 
conciling the dignity of the Crown & the rights 
of the subject, & to protect the latter against any 
injury arising from the acts of the former, but it 
is no part of its object to enlarge or alter those 
rights (Lord Cottenham, 0.). 

(2) \^en a petition of right is referred to the 
Lord Chancellor with the indorsement “ let right 
be done ’* if such right be subject to certain nfles 


of proceeding for its ascertainment & enforcement, 
those rules must still be followed & the rights of 
the parties will be bound by all equities to which 
they are properly subject. — ^Monckton v. A.-G. 
(1850), 2 Mac. & G. 402 ; 42 E. R. 166, L. 0. 

Annotation : — As to (1) Refd. Dyson v, A.-G., [1911] 1 K. B. 
410. 

81 8. .] — Tobin v. R., No. 352, post. 

319. .j — The Crown is not responsible by 

way of petition of right, for an infringement of a 
patent by the Lords of the Admlty., but the remedy 
IS ^ action against the wrongdoers. 

The only cases in which the petition of right is 
open to the subject are, where the land or goods 
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or money of a subject have found their way into 
the pjossession of the Crown, & the purpose of the 
petition is to obtain restitution, or, if restitution 
cannot be given, compensation in money, or where 
the claim arises out of a contract, as for goods 
supplied to the Crown or for the public service. 
It is in such cases only that instances of petitions 
of right having been entertained are to be found in 
our books (Cockburn, C.J.). — Feather v. R. 
(1866), 6 B. & S. 267 ; 35 L. J. Q. B. 200 ; 12 L. T. 
114 ; 29 J, P. 709 ; 122 E. R. 1191. 

Annotations : — Refd. Thomas v. R. (1874), L. R. 10 Q. B. HI. 
Mentd. Dixon v. London Small Arms Co. (1876), 1 App. Cas. 
632 ; Rodon v. London Small Arms Co. (1876', 46 L. J. Q. B. 
213 : Windsor & Annapolis Ry. w. U & Western Counties 
Ry. (1880), 11 App. Cas. 607 ; Income Tax Special Pur- 
poses (Jomrs. V. Pemsel, 11891] A G 531 ; Goldsmiths* Co. 
V, Wyatt, [1907] 1 K. B. 95 ; Johnstone v. Pedlar, [1921] 
2 A. C. 262 ; Rhondda’s (Jlaiin, [1922] 2 A. 339. 

320. ,] — A petition of right, presented by a 

subject to the Crown, under Petitions of Right 
Act, 1860 (c. 34), is not confined to claims in respect 
of specific chattels or land, but may bo in respect 
of a breach of contract resulting in unliquidated 
damages. — Thomas v, R. (1874), L. R. 10 Q. B. 
31 ; 44 L. J. Q. B. 9 ; 31 L. T. 439 ; 39 J. P. 21 ; 
23 W. R. 176. 

Annotations : — Consd. Windsor & Annapolis Ry. v. 11. & 
Western C’ouiitich lly. (1886), 11 App. ('as. 607 ; Itc Do 
Keyser’s Hoyal Hotel, De Kcjser’s Royal Hotel v. R., 
[1919] 2 Ch. 197. 

321. .] — ^A petition of right is merely an 

amicable litigation taken by the consent of the 
Crown against the Crown itself (Lord Atkinson). — 
Hollinshead V, Hazleton, [1916] 1 A. 0. 428; 
85 L. J. P. C. 60 ; 114 L. T. 292 ; 32 T. L. R. 177 ; 
60 Sol. Jo. 139 ; [1916] H. B. R. 85, H. L. 

.^lr?7io(«4iorj Mentd. Hamilton v. Caldwell (1919), t8 
L. J. P. 173. 

322. Whether necessary to proceed by — Contract 
with Government department — Breach of contract.] 

— A builder who has eat ered into a contract under 
seal with the Comrs. of Ilis Majesty’s Works & 
Public Buildings to build a post office is entitled 
to maintain an action against them for breach of 
the contract, & is not obliged to proceed by petition 
of right. — Graham v. Public Works & Buildings 
Comrs., [1901] 2 K. B. 781 ; 70 L. J. K. B. 860 ; 
85 L. T. 96 ; 65 J. P. 677 ; 60 W. R. 122 ; 17 
T. L. R. 540 ; 46 Sol. Jo. 538, D. C. 

Annotations: — Apld. Roper v. Public Works Comrs., [1915] 
1 K. B. 45. Refd. Public Works Couirs. e. Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 

323. Claim under deceased Sovereign’s will.] — 

(1) The Ct. of Ch. has nothing to do with the 
probate of a will of personal estate. The will of a 
deceased Sovereign of this realm is no exception 
to this general rule, & though probate has been 


refused or cannot bo granted of such a will, yet the 
Ct. of Ch. will not interfere. Serrible : a petition 
of right is the proper remedy in such a case. 

(2) It is not competent to the King, or rather 
to his responsible advisors, to refuse capriciously 
to put into a due course of investigation any proper 
question raised on a petition of right. — Ryves v. 
Wellington (Duke) (1846), 9 Beav. 579 ; 15 
L. J. Ch. 461 ; 8 L. T. O. S. 66 ; 10 Jur. 697 ; 50 
E. R. 467. 

Annotations: — As to (1) Refd. Esqiumalt & Nanaimo ll\. 

V. Wllhon, [1920] A. C. 358. As to (2) Refd. Dyboii i\ A.-G., 

[1911] 1 K. B. 410. 

324. Declaration as to contract — Made with 
servant of Crown.] — An action by a subject against 
a servant of the Crown for a declaration as to the 
meaning of a contract made by him on behalf 
of the Crown is not maintainable, any more than 
an action on the contract itself would be maintain- 
able, the subject’s remedy being by petition of 
right. — Hosier Brothers v. Derby (Earl), 
[1918] 2 K. B. 671 ; 87 L. J. K. B. 1009 ; 119 
L. T. 351 ; 34 T. L. R. 477, C. A. 

Declaratory judgment against Crown, sre Con- 
stitutional Law, Vol. XI., p. 524, No. 292. 

325. Rights subject to equities.] — Monckton 
V, A.-G., No. 317, a)ite» 

Right of subject to petition Sovereign, see 
Constitutional Law, Vol. XI., p. 515, Nos. 168, 
169. 

Recovery of compensation on entry on land by 
Crown, see Constitutionaj. Law, Vol. XI., p. 546 , 
Nos. 498 et seq. 


Sect. 2.- FOR WHAT PURPOSES AVAILABLE. 

Sub-sect. 1. — Recovery of Realty. 

326. Land — General rule.] —Feather v, R., 
No. 319, a7iie. 

327. .] — Thomas v. R., No. 320, 

mde, 

328. Crown legally in possession of.] — 

Anon. (1616), Keil. 178 ; 72 E. R. 354. 

Annotations : — Refd. Honibcc, Petitioner (1691 ), Frcem. K. B. 
331 Bankers’ Case (1695), Skin. 601. 

329. Ancient possessions of Crown — 

Occupied by Board of Ordnance.] — 1 &; 2 Geo. 4, 
c. 69, vesting certain lands in the olficors of the 
ordnance, & enabling them to bring ^ defend 
actions in respect of such lands, does not include 
lands which are part of the ancient possessions of 
the Crown though in the occupation of Die Board 
of Ordnance. The title to such lands, therefore, 
cannot be tried in ejectment, but must be the 
subject of a petition of right. — Doe d. Leoh v. 


part II. sect. 1. 

322 i. Whether necessary to proceed 
by — Contract with Oovemment depart’ 
ment — Breach of contract,] — Palmicu v, 
Hutchinson (1881), 6 App. Cas. 619. — 

S. AP. 

322 ii, — .] — Dodson v, 

Whitb (1909), 6 E. L. R. 144.— CAN. 

d. To obtain equitable relief,] 

— Roqeiis V, SnoBTis (1863), 10 Gr. 
243.— CAN. 

e. .] — Pltfs. sought to en- 

join delta, from soiling the roadbed. 
Sc franchises connected with a line of 
railway Sc to set aside a conveyance 
in trust made for that purpose. The 
Crown was the principal party inte- 
rested in the conveyance, Sc the Injunc- 
tion was virtually against the Crown : — 
Held : the Crown was not liable to be 
sued, or restrained by injunction. Sc 

S ltfs. remedy was by petition of right. — 
lONl'REAL Sc ECBOPBAN SHOBT LINB 
Ry. Go. v, Stbwabt (1887), 20 N. S. R. 
116.— CAN. 


f. Whether an ** action,**] — A peti- 
tion of right Is not an ** action." — 
Millar v, R., [1921] 49 O. L. R. 93 ; 
19 O. W. N. 468 ; 68 D. L. R. 585.— 

CAN. 

g. Whether barred by Canada 
Petition of Right Act^ 1876, 8, 19. j — 
R. V. Doutre (1884), 9 App. Cas. 746. — 

CAN. 

h. Where declaratory judgment 
sought,] — A petition of right is nut 
open to objection on the ground that a 
merely declaratory Judgment or order 
is sought thereby. — Qu’Appellk, Lonu 
Lake Sc Saskatchewan Railroad Sc 
Steamboat Co. v, R. (1901), 7 Kxch. 
C. R. 105 ; 21 C. L. T. 283.— CAN. 

k, Not against Crown — Crown 

affected by resuU^Procedure by petition 
of right inapplicable ,] — Esquimalt Sc 
Nanaimo Ry. Co. v, Wilson, Esqui- 
malt Sc Nanaimo Ry. Co. v, Dunlop, 
[1919] 3 W. W. R. 961 ; 46 D. L. R. 
541.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

828 i. Land — Crown legally in posses- 
sicn of — Occupied by Board of Ordnance. ] 
— Templemouk (Loud) v, U, M. 
Ordnance (Prtncti’al Officers) 
(1833), 1 Xr. L. Rec. N. S. 73.— IR. 

l. Whether to compel grant of 

patent for .] — Canada Central Ry. 
CO. V. R. (1874), 20 Gr. 273.— CAN. 

m. .] — A petition of right 

will not lie to compel the Crovm to 
grant a patent of lands. — Clabke v. 
K. (1886), 1 Exch. C. R. 182.— CAN. 

n. Mandamus inappro’ 

priate,] — Mandamus does not lie to 
compel a minister of the Crown to 
issue a Crown grant ; the remedy is 
by petition of right. — O labke v. 
Lands Sc Works Chief Comb. (1886), 
1 B. C. R. pt. 11, 328.— CAN, 
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Crown Praoticb. 


Sect 2. — Fct what purposes available: Sub-sects, 1, 
2 <£: 8, A., B. <fe C.] 

Boe (1841), 8 M. & W. 679 ; H. & W. 169 ; 11 
L. J. Ex. 67 ; 151 E. R. 1169. 

Annotaiiim : — ]Md. Taylor v. Best (1854), 14 C. B. 487. 

830. Situated abroad — Vested In Crown 

by a colonial statute.] — The fiction that the Queen 
is at all times present in all parts of her dominions 
does not give jurisdiction to the cts. in this country, 
acting in personam^ to entertain a petition of right 
in respect of lands situate in a colony, & vested in 
Her Majesty for the purposes of the province by 
an act of the provincial I^egislature. — Re Holmes 
(1801), 2 John. & H. 627 ; 70 E. B. 1167 ; sub 
nom. Holmes v, B., 31 L. J. Ch. 68 ; 6 L. T. 648 ; 
8Jur. N. S. 76; 10 W. R. 39. 

Annotations :■ — Consd. Doss v. Secretary of State for India 

In Council (1875), L. R. 19 Eq. 509 ; lielner v, StUlsbury 

(18711), 2 (IJh. D. 378 ; Compaiihia do Moeambiqiio v 

BiitiBh South Africa Co., De Sousa v. British South Africa 

Co., 11892] 2 Q. B. 358. 

331. After office found.] — Horner v. R. 

(1886), Robertson’s (Jivil Proceedings by & against 
the Crown, 333. 

332. Rentcharge.] — Wicks v, Dennis (1589), 
Leon. 190; 74 E. B. 175. 

An7wiaiion Refd. K r. Hornby (1G95). 5 Mod. Rep. L9. 

333. Held by Crown on intestacy — Subse- 

quent claim by next of kin.] — Tlie tinistees & 
exors. of a wall administered the estate, & upon its 
being decided in a suit instituted for the purpose 
that there was an intestacy, & no heir or next of 
kin Ix'ing discovered, the trustees assigned the 
leasehold propei4.y to t/he Solr. for the Tre.asury, 
to be held for th(‘ benefit of the Crown. Pltfs., 
six yeaw afterw^ai*ds, established their claim as 
next of kin of testator, & the ct. declared them 
entitled : — Held : the Crown was not chargeable 
with interest on the rents 8c profits received from 
the properl v while* in its possession. — Re 0 OSMAN 
(1881), 17 Ch. D. 771 ; 50 L. J. Ch. 624 ; 45 L. T. 
207 ; 29 W. R. 793, C. A. 

334. Gales — Relief against forfeiture.] — The 
gaveller of the Forest of Dean granted a gale or 
colliery to B., a free miner, lie paying for all coal 
brought out 2d. per ton, & so working the colliery 
as to gain 24,000 tons a year, provided that if the 
coal gotten should not amount to that quantity, 
a minimum rent of £200 should be paid. The gale 
not being worked, the galee paid the minimum 
rent for several years, but upon arrears of rent 
becoming due, the gaveller declared the gale 
forfeited, & entered into possession thereof. Ten 
months after the declaration of forfeiture the 
galee tendered the anvars of rent, which were 
refused. Upon a petition of right by the repre- 
sentatives of the galee to be i*cinstated in the gale : 


— Held : upon breach of that condition by non- 
payment there had been a legid forfeiture & a 
right of the Crown to re-enter, the arrears not 
having been tendered, nor any proceedings taken 
wdthin six months, there was no power in the ct. 
to relieve against the forfeiture. Qu. ; whether 
the ct. could have relieved if the petition of right 
had been presented vrithin six months of the 
forfeiture. — Re Brain (1874), L. R. 18 Eq. 889 ; 
44 L. J. Ch. 103 ; 31 L. T. 17 ; 38 J. P. 773 ; 22 
W. R. 867. 

Annotations .•—Reid. A.-G. of Victoria v. Ettershank (1875), 

L. R. 6 P. C. 354. Mentd. Davis v. Adams, Davis v. 

Howard, James v. R. (1876), 24 W. R. 944. 

335. Grant of— Applicant dying before 

grant made.] — Under Dean Forest (Mines) Act, 
1838 (c. 43), ss. 23 & 38, gales can be granted only 
to free miners of the Forest of Dean. A free minor 
died after an application for a gale, but before the 
gale has been actually panted : — Held : the gale 
cannot bo granted to his devisees not being free 
miners. — ^J ames v. R. (1877), 5 Ch. D, 163 ; 46 
L. J. Ch. 616 ; 36 L. T. 903 ; 25 W. R. 615, C. A. 


Sub-sect. 2. — ^Recovery of Chattels. 

336. General rule.] — T obin v. R., No. 352, 
post 

337. ,] — Feather v, R., No. 319, ante, 

83g. .] — Thomas v. B., No. 320, ante. 

339. Ship & cargo.] — CoimADUs of Colon’s 

Case (1275), Y. B. 4 Edw. 1, fo. 6. 

Annotations: — CoDSd. Tobin v. R. (1864), 4 Now Rop. 274 ; 
Feather v. R. (1865), 6 B. & S. 257. 


Sub-sect. 3. — ^Money Claims. 

A. Under ContracL 

340. General rule.] — Feather v, R., No. 319, 

ante, 

341. Contract limiting future action.] — 

During the war neutral shipowners, being aware 
of the liability of neutral ships to be detained in 
British ports, obtained an underiaking from the 
British Government that if they sent a particular 
ship to this country with a particular class of 
cargo she should not bo detained. On the faith of 
that undertaking the owners sent the ship to a 
British port with a cargo of the stipulated kind. 
The British Government subsequently withdrew 
their imdertaking & refused her clearance. On a 
petition of right for damages for breach of con- 
tract ; — Held : the Government’s imdertaking 
was not enforceable in a ct. of law, it not being 
within the competence of the Crown to make a 


PART li. SECT. 2, SUB-SECT. 3.— A. 

p. lAguidaied sum dm — Work 

done for Government — Contract not 
conforming to Th© Crown 

cannot bo beld rcBponsible under a 
petition of riglit on 8kn executory 
contract entered into by tlio Depart- 
ment of Public Works for the per- 
formance of works placed by law under 
tho control of the depeutment. when 
tbo agreement was not made in con- 
formity with 31 Viet. o. 12, s. 7. — Wood 
V. R. (1877), 7 S. C. R. 634.— CAN. 

q. Vnavitwrised expendi- 

iure ,] — Wood v, R. (1877), 7 S. 0. R. 
634.— CAN. 

r. Creation of debt — Effect of 

Order in CounciL ] — Prior to ooMedora- 
tion T. was cutting timber on territory 
in dlsrrute between the old Provlnco of 
C. & the Pmvlnoe of N. B., the former 
having granted him a lioenoe for the 
purpose. To uUliao timber out, he 


had to send it down the 8t. J. river, 
6c it was seized by the authorities of 
N. B., & only released upon payment of 
fines. T. continued business for some 
yeckrs, paying fines to N. B. each year, 
until he was compelled to abandon it. 
The two provinoee subsequently estab- 
lished a boundary line, 6c a oommlasion 
was appointed to determine the state 
of accounts between them in respect 
to such territory. Their report was 
verified by the Dominion auditor. 
Both before & after confederation T. 
urged the ooUection of the amount so 
found from N. B. for the indemnity 
of the persons who had suffered by the 
dispute. By an Order in Council 
of the Dominion Government (to 
whom it was alleged the indebtedness 
of N. B. was transferred by the 
B. N. A. Act), it was declared that a 
snm was due to T., which would be 

8 aid on his obtaixdng the consent of 
tie govts, of 0. 6c Q. therefor. Consent 
was obtained 6c payments on account 


itiado by the Dominion Government 
first to T. & afterwards to the suppliant, 
to whom T. had assigned the claim. 
The suppliant, not being able to obtain 

g aymeni of the balance due, proceeded 
> recover it by petition of right, to 
which petition deft, demurred, on the 
ground that the claim was not founded 
upon contract 6c was not properly 
a subject for petition of right ; — Jffeld : 
there beii^ no previous indebtedness 
shown to T. either from the Province 
of N. B., the Provinoe of C., or the 
Dominion Govt., the order in oounoU 
did not create any debt between T. 
6c the Dominion Govt, which could be 
enforced by petition of right. — R. v. 
Dunn (1886), 11 8. C. R. 386.— CAN. 

s. Saltfoge of government ship,} 

— A petition of right will not lie 
for salvage services rendered to a 
steamship belonging to the Dominion 

g ovt. — COUKTTB 0 . R. (1892), 3 Exoh. 
I. R. 82.— CAN. 



Part II.— Petition of Right. 
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contract which would have the eftect of limiting 
its power of executive action in the future. — 
Bedrriaktiebolagbt Amphitritb V. B., [1921] 

3 K. B. 600 ; 91 L. J. K. B. 76 ; 126 L. T. 63 ; 
37 T. L. B. 986. 

342. Liquidated sum due — Extra work & 
materiaL] — Thames Iron Works & Ship Building 
C o., JjTD. V. B. (1809h 10 B. & S. 33 ; 20 L. T. 318. i 

343. Demurrage under charterpartyJ — 

A charterparty provided that the cargo should be | 
discharged at an average rate per working day, 
etc., demurrage to be paid at a certain rate per 
day & pro raia, employed beyond the time allowed 
for discharging. The charterers were the Lords 
Comrs. of the Admlty. On appeal from a judg- 
ment in the trial of a petition of right ; — Held : 
the owners were entitled to demurrage. — Y eoman 

V. B., [1904] 2 K. B. 429 ; 73 L. J. K. B. 904 ; 62 

W. B. 627 ; 20 T. L. B. 624 ; 48 Sol. Jo. 491 ; 

9 Com. Cas. 269, C. A. 

Annotations : — Mentd. Houlder v. Weir, [1905] 2 K. B. 207 ; 

Nelson r. Nelson Line (Liverpool) (No. 3) (1907), 76 

L. J. K. B. 531. 

344. Goods supplied to the Government.] — 

Kynoch, Ltd. v. R. (1909), Times, March 30, C. A. 

346. Unliquidated damages for breach.] — 
Thomas v. R., No. 320, ante, 

346. Acts or omissions of Grown officials.] 

— It is settled law that a petition of right will lie 
for damages resulting from a breach of contract 
by the Crown, & it is immaterial whether the 
breach is occasioned by the acts or by the omissions 
of the Crown officials. — W indsor & Annapolis 
R y. Co. V, R. & Western Counties By. Co. 
(1886), 11 App. Cas. 607 ; 65 L. J. P. C. 41 ; 65 
L, T. 271 ; 61 J. P. 260 ; 2 T. L. B. 743, P. C. 
Annotation : — Refd. A.-G. v. Do Kcyscr’s Royal Hotel, 

[1920] A. C. 508. 

347. Indemnity Act, 1920 (c. 48), s. 2 (1).] 

— ^A ship belonging to resp. co. was, during the 
war, requisitioned on behalf of the Admlty., So 
was taken under a charterparty in the form of a 
demise of the vessel to the Admlty. on behalf of 
the Crown. While in the service of the Admlty. 
under the charterparty, she was sunk by an 
enemy ship, & resps. took proceedings by petition 
of right to recover damages for the loss. On 
demurrer to the petition of right : — Held : the 
circumstance that the user of the ship was regu- ' 
lated by the terms of a chai*terparty did not alter 
the fact that she had been requisitioned during 
the war on behalf of the Crown, So therefore the 
claim for compensation fell within sect. 2 of the 
above Act, So must be assessed in the manner 
provided by that sect.. So a petition of right would 
not lie. — ^A.-G. v. Royal Mail Steam Packet Co., 


[1922] 2 A. C. 279 ; 91 L. J. K. B. 635 ; 127 L. T. 
633 ; 38 T. L. R. 658, H. L. ; revsg. S. C. suh nom. 
Royal Mail Steam Packet Co. v. R. (1921), 37 
T. L. B. 897, C. A. 

Annotations : — Menfd. Reader v. 8. K. & C. Ry. & L. & N. W. 
Ry., Van don Bcrgrhs v. G. W. Ry. (1921), 38 T. L. il. 14 ; 
Rulfy-Aruell So Baumarin Aviation Co. v. R., [1922] 1 
K. B. 599. 

348. .] — In 1918 two vessels belong- 

ing to the suppliant were requisitioned for the 
French coal trade on the terms that the owner 
would be paid market rates So not Blue Book 
rates. By Limitation of Freights (French Ports) 
Ord., 1918, no vessel in the French coal trade 
could take more than the limitation rate. The 
suppliant, having been paid the limitation rate, 
brought a petition of right to recover the ditference 
between that rate So the free market rate apart 
from restriction. The Crown contended that the 
Ord. fixed the market rate, So that the effect of 
the above Act was that the petition of right did 
not lie : — Held .* the petition of right was not 
barred by the Act. — ^B rooke v. B., [1921] 2 K. B. 
110 ; 90 L. J. K. B. 521 ; 123 L. T. 183 ; 37 
T. L. B. 375 ; 15 Asp. M. L. C. 205. 

Annotation : — Distd. A. -O. V. Royal Mail Steam Packet Co., 
[1922] 2 A. C. 279. 

Crown servants — Dismissal at pleasure of Crown.] 

— See Constitutional Law, Vol. XI., pp. 505, 506, 
Nos. 77-83. 

B. U nder Statute. 

349. Telegraph Acts, 1863 (c. 112), So 1868 
(c. 110) — Costs of removing poles & wires.] 

I Postmaster-General v. CSheat Western By. 
Co. (1889), 5 T. L. R. 714, H. L. 

350. Compensation — Damage caused by 

exercise of powers.] — St. James So Pall Mai.l 
Electric LicaiTiNci Co., Ltd. v. R. (1904), 73 
L. J. K. B. 518 ; 90 L. T. 344 ; 68 .1. P. 288. 

See, generally. Telegraphs So Telephones. 
Naval Prize Act, 1864 (c. 25) — Claim for prizes 
Sc cognate matters.] — See Prize Law So Juris- 
diction. 

Right to compensation under Defence Acts.] — 

See Constitutional Law, Vol. XI., pp, 646-549, 
Nos. 498-515. 

Right to compensation under Public Authorities’ 
Acts.] — See Public Authorities So Public 
Officers. 

C. Arising out of Tori. 

361. Whether petition of right lies for — 
Compensation for wrongful acts of Crown servants.] 

— A petition of right does not lie to r<*covcr com- 
pensation from the Crown for damage tD the 
I)roperty of an individual, occasioned by the negli- 
gence of the servants of the Crown. — C anterbury 


346 i. Unluiuidated damages for breach 
— Acts or ennissKms of Croum ojficiatti .] — 
Where there is a breaoh of a coutraot 
binding on the Crown a petition will 
lie for damages although the broach 
was ocoasioned by the wrongful acts 
of the CYown’s oflaoer or servant. — 
Johnson v. R. (1901), 24 C. L. T. 2 ; 
8 Exoh. C. R. 300.— CAN. 


PART II. SECT. 2, SUB-SECT. 3.— B. 

t. Customs Act, 1877 — Drcndback on 
ship materials — Refusal of Controller 
to grani.\ — Under Customs Act, 1877, 
the governor in counoll might make 
regulations for granting a drawback 
of the whole or part of the duty paid 
on materials used In C. manufactures. 
Such regulations were made : — Reid : 
a petition of right would not lie upon 
a refusal by the oontroUer of customs 
to grant a drawback in any particular 
case. — ^Matton v. R. (1897), 5 Exoh. 
C. XL 401.— CAN. 


a. 8 Viet., c. 90 — Compensation .] — 

A claim for oomponsation under 8 Viot. 
o. 90 is a proper subject for petition 
of right.— R. V. Yule (1899), 30 

S, C. R. 24.— CAN. 

b. Right to compensation under 
Kjcpropriation Act.] — ^K. v. Nimmonb 
( 1892), 1 Terr. L. R. 415.— CAN. 

C. .] CABTWltlOUT V. R. (1906), 

3 W. L. R. 47.— CAN. 

d. .]— Gibb v. R. (1914). 15 

Exch. C. R. 157.— CAN. 

PART II. SECT. 2, SUB-SECT. 3.— C. 

6. fVhether petition of right lies 
for — Acts authorised by statute .] — 
HaXtIPAx City Ry. Co. v. R. (1877), 2 
Exoh. C. R. 433.— CAN. 

361 L For wrongful acts of 

Crown servants.] — ^A petition of right 
does not lie to reoovor compensation 
from the Crown for damage ooooslonod 
by the negllgenoo of its servants to 


the property of an Individual using a 
public work. — 11. v. McFaiilank (1882), 
7 S. C. R. 216.— CAN. 

361 ii. .] — ^Mttskoka Mill 

Co. V R. (1881), 28 Gr. 563.— CAN. 

351 lii. .] — OuKBEC City v. 

R. (1894), 24 S. C. R. 420.— CAN. 

351 iv. .] — petition of 

right uill not lie against the ("rown for 
inj urles sustained by one who falls upon 
a stop of a public building by reason 
of ioo wliieh had formed there So which 
the caretaker, employed by the 
minister of public works, had failed to 
remove or to cover with sand. — 
Lkprohon V, R. (1894), 4 Exoh. C. R. 
100.— CAN. 

861 V. .]-*JULIEN V. R. 

(1896), 5 Exoh. C. R. 238.— CAN. 

851 Vi. .] — Graham v. R. 

(1902), 8 Exoh. C. R. 331.— CAN. 

861 vil. .] — ^Montgomery V. 

R. (1907), 13 Fxch. C. U. 158 ; 27 
C. L. T. 668.— CAN. 
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Sect. 2. — For what purposes available: Svb-aecL 3, 
C., D. d: E.] 

(Viscount) v. A.-G. (1843), 1 Pli. 306 ; 4 State 
Tr. N. S. 707 ; 12 L. J. Oh. 281 ; 7 Jur. 224 ; 
41 E. R. 648, L. C. 

Annf^atians .--Consd. Tobin v. H. (1S04), 16 C. 11. N. S. 310. 
Refd. Feather r. U. (1866), 35 L. J. Q. B. ‘200 ; Thomas 
V. R. (1874), L. K. 10 Q. B. 31. Mentd. Filliter v. Pliippard 
(1847), 11 Q. B. 347 : Vaughan v. Tafl Vale Ry. (1858), 
3 H. & N. 743 ; Grill v. General Iron Screw Colliery Co. 
(1866), 35 L. J. C, P. 3*21 ; Bainbridge v. Postmaster- 
General, [1906] 1 K. B. 178. 

352. — Remedy against wrongdoer.] — 

(1) A petition of right will not lie to recover com- 
pensation for a wrongful act done by a servant 
of the Crown in the supposed performance of his 
duty, nor will it lie to recover unliquidated dama^jes 
for a trespass. 

The commander of a Queen’s ship employed in 
the suppression of the slave trade seized a schooner 
belonging to the suppliant, which he suspected of 
being engaged in slave traffic, &, it being incon- 
venient to take her to a port for condemnation, 
caused her to be burnt : — Held : tliis was not a 
case for a petition of right, the remedy for the 
wrong, if any were done, being against the person 
lyho did it. 

(2) Whatever was the form of procedure the 
substance seems always to have been the trial of 
the right of the subject as against the right of the 
Oown to property or an interest in property 
which had been seized for the Crown, &, if the 
subject succeeded, the judgment only enabled 
him to recover possession of that specified property, 
or the value thereof if it had been converted to 
the King’s use. The form of trying tliis question 
has gone tlirough several changes. Traverse of 
office found, moiiatrans de droit, & petition of 
right were the fonns in most frequent use (Ert^e, 
C.J.). — Tobin v. R. (1864), 16 C. B. N. 3. 310; 

4 New Rep. 274 ; 33 L. J. C. P. 109 ; 10 L. T. 
762 ; 10 Jur. N. 3. 1029 ; 12 W. R. 838 ; 2 
Mar. L. C. 45 ; 143 E. R. 1148. 

Annot(UU)n,<f : — Aft to (l)CODSd. Feather u. R. (1865), 6 B. & S. 
*257 ; WindHor & Auuapolis Ry. v. R. & Western Coimtles 
Ry. (1886), 11 App. Gas. 007 ; Nireaha Tainaki v. Baker, 
f 19011 A. C. 561._ Reid. Thomas r. K. (187 4), L. R. 10 Q. B. 
31. As to (2) Refd. A.-G. V. 1)0 Keysor’s Royal Hotel, 
[1920] A. C\ 50^. Oeiicrallyt Mentd. Johnstone v. l*edlar, 
11921] 2 A. C. 262. 

853. .] — Feather v, R., No. 

319, ante. 

354. Unliquidated damages for trespass.] 

— Tobin v. R., No. 352, ante. 

355. J — Hahris’ Petition of Right 

(1903), Robertson’s Civil Proceedings by & 
against the Crown, 341. 

Unliquidated damages for breach of contract.] — 

See Nos. 320, 316, 317, 318, ariie. 

356. Statutory right to claim for damages or 
compensation — Claim arising out of tort Included.] 

— On a petition of right against the Govt, for 
damages done to petitioner’s tenement by the 
execution of reclamation & other works upon the , 
foreshore in front of it ; — Held : under Crown 
Suits Ordinance of 1876, s. 18 (2), the Crown 
could be sued in tort. — A.-G. of Straits Settle- 
ments V. Wemyss (1888), 13 App. Cas. 192 ; 57 I 
L. J. P. C. 62 ; 58 L. T. 358, P. C. 

AniwicUpns : — Refd. Shenton v. Smith. [1895] A. C. 229. i 
Mentd Mellor v. Walmesley, [1905] 2 Ch. 164. | 

Under Defence Acts.] — See Constitu- i 
tional Law, Vol. XI., pp. 546-549, Nos. 498-516. , 

D. Salaries, Pensions, etc, of Crown Servants. | 

357. General rule — Persons engaged in military i 
service.] — The engagements between the Crown & 
those engaged in its military service are purely ' 


I voluntary on the part of the Crown & afford no 
I ground for a petition of right. — Mitchell v. R. 

, (1890), [1890] 1 Q. B. 121, n. ; 6 T. L. R. 332, 0. A. 
AnnoMions : — Apld. Leainan v. R., [1920] 3 K. B. 663. 
Mentd. ilaphaoT Steamship v. Brandy (1911), 80 L. J. K. B. 
1067. 

358. Applied to soldiers.] — The rule 

that all engagements between those in the military 

I service of the Crown A; the Crown are voluntary 
only on the part of the Crown applies as well to 
private soldiers as to officers. A petition of right 
will not lie by a private soldier for his pay. — 
Leaman v. R., [1920] 3 K. B. 063 ; 89 L. J. K. B. 
1073 ; 124 L. T. 159 ; 36 T. L. R. 835. 

359. Pension charged on Consolidated Fund- 
Claim by assignee.] — The assignee of a pension 
charged on the Consolidated Fund filed a bill in 
the Exchequer against the Lords of the Treasury 
for payment of the pension : — Held : the Ct. of 
Exch. had no jurisdiction in such a case, & pltf.’s 
only remedy was by petition of right. — Oldham v. 
Lords of the Treasury (circa 1800-1827), cited 
in 0 Sim. 220 ; 58 E. R. 576. 

Annotation : — Refd. Thomas v. li. (187 4), L. R. 10 Q. B. 31. 

360. Superannuation allowance — Compensation 
for loss by abolition of office.] — C. was in receipt 
of a salary of £135, & certain personal allowances 
alleged to be equivalent to £300 a year. The 
office was abolished A C., who had then entered 
upon his tenth year of service, was appointed to 
another office. The salary of this office was 
increased so as to be equal to that of C.’s former 
office, but compensation in respect of his personal 
allowances was refused. 

C. retired on superannuation, A was granted 
an allowance on the full scale permitted by 
Superannuation Act, 1859 (c. 26), calculated on the 
amount of his salary at the time. He applied to 
the Comrs. of the Treasury for an increased 
allowance on the ground that ho ought to have 
enjoyed a compensation allowance, making the 
income of his second office equal to that which he 
had lost by the abolition of his first, A that his 
superannuation allowance ought to have been 
calculated on the amount of his salary as increased 
by such allowance. The application was refused. 
C. filed a petition of right making the same claim. 
On demurrer ; — Held ; the right of a public 
) servant to a superannuation allowance was not 
one which could be enforced by a civil tribunal, 

I A the decision of the Comrs. of the Treasury on 
all points concerning such an allowance was 
final. — Cooper v. R. (1880), 14 Ch. D. 311 ; 49 
L. J. Ch. 490 ; 42 L. T. 617 ; 28 W. R. 611. 

, An^tatiofis :—FoUd. Yorke v. U., [1916] 1 K. B. 852. 
Mentd. HolUnBhead v. Hazleton, [1916] 1 A. C. 428. 

361. .] — Under Superannuation Acts, 

1834 (c. 24), A 1859 (c. 26), the decision of the 
Comrs. of the Treasury, either as to whether a 
person is entitled to a superannuation allowance, 
or as to the basis upon which an allowance shall 
be calculated, is fin^, A no ct. of law has juris- 
diction in the matter. — Yorke v. R., [1016] 1 
K. B. 852 ; 84 L. J. K. B. 947 ; 112 L. T. 1136 ; 

31 T. L. R. 220. 

Crown servants & public officers — Dismissal at 
pleasure of Crown.] — See Constitutional Law, 
Vol. XI., pp. 606-507, Nos. 76-88. 

F. Other 

362. Annuity — Granted by Crown.] — Evbrle’s 
Ci^E (1^06), Ryley’s Placita Parliamentaria 261 ; 

1 xvuu jrari. No. 52. 

An^t(M(m%: — Consd. Bankers’ Case (1096), Skin. 601. 
Expld. Thomas v. R. (1874), L. R. 10 Q. B. 31. 

868. Charged on the excise by letters 

patent.] — A petition was exhibited in the Exchequer 
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for the aUowance of letters patent grcunted by 
Charles II. for payment of an annuity out of the 
excise, & judgment was for petitioner. On writ 
of error in the Exch. Chamber : — Held : the 
patentee’s proper remedy was by petition to the 
King. — R. r. Hornby (1699), 5 Mod. Rep. 29 ; 
Comb. 270 ; 87 E. R. 600 ; sub nom . Bankers’ 
Case, 11 Hargrave St. Tr. 136 ; 14 State Tr. 1 ; 
Skin. 601 ; 0. Bridg. 254, n., 620 ; svib nom, 
UoRNBBE, Williamson, Smith & Stone’s Peti- 
tion, 1 Freem. K. B. 331, H. li. 

Annotations : — Oonsd. Maobeath v. Haldimand (1786), 1 
Term Rop. 172. Distd. R. v. Treasury Lords Comrs. 
(1835), 4 Ad. & El. 286. Consd. Thomas v. R. (1874), 44 
L. J. Q. B. 9 ; Re Do Keyser’s Royal Hotel, Do Koyser’a 
Royal Hotel v. R., [1919] 2 Ch. 197. Reid. Do Dodo v. 
K. (184^, 13 Q. B. 364 ; Tobin v. R. (1864), 16 C. B. N. S. 
310 ; Hettihewage Siman Appu v. Queen’s Advocate 
(1884), 9 App. Uas. 571 ; Windsor & Annapolis ily. v. R. 

6 Western Counties Ry. (1886), 11 App. Cas. 607. Mentd. 
R. V. Roberts (1 744), 2 Stra. 1208 ; Kjt p. Colebrooke (1819). 

7 Price, 87 ; Giles t>. Grover (1832), 2 l^o. & S. 197 ; Meath 
Bp. V. Winchester (1836), 3 Bing. N. C. 183 ; Re De Bode, 
Re Canterbury (1840), 2 IMi. 85 ; Re Kingsbury Collieries 
& Moore’s Contract, [1907] 2 Ch. 259. 

364. Probate duty — Excess paid.] — (1) Prosecutor 
applied for a mandamus to defts. to return excess 
of probate duty : — Held : a mandamus ought not 
to issue, for there was a specific remedy by petition 
of right inasmuch as the money was in the hands 
of the Crown. 

(2) The fiat of the Crown must be obtained before 
the Crown is harassed by a suit, but everybody 
knows that that fiat is granted as a matter, I will 
not say of right, but as a matter of invariable grace 
by the Crown whenever there is a shadow of claim, 
nay, more, it is the constitutional duty of the A.-H. 
not to advise a refusal of the fiat unless the claim is 
frivolous (Bowen, L.J.). — R. v. Inland Revenue 
Comrs., lie Nathan (1884), 12 Q. B. D. 461 ; 53 
L. J. Q. B. 229 ; 51 L. T. 46 ; 48 J. P. 452 ; 32 
W. R. 543, 0. A. 

Annotations : — As to (1) Consd. R. v. Lambourn Valley Ry. 
(1888), 22 Q. B. D. 463 ; lucouio Tax Special PurposcHUomra. 
1 ?. Pemsel, [1891 j A. C. 531. Reid. R. v. Income Tax(*oinrs., 
Exp. Cape Copper Mining Co. (1888), 57 L. J. Q. B. 513 ; 
R. V. St. Giles. Camberwell Vestry (1897), 61 J. P. 217 ; 

,1 /.OniVA T T 4^ T» 

Mentd. Leakey & Haig v. bungiinBor (1891), 65 L. T. 152^; 
Lord Advocate v. Income Tax Generai Comrs. of Cuniug- 
hame Division of Ayrshire (1895), 3 Tax Cas. 395 ; R. v. 
Incorporated Law Soo., [18951 2 Q. B. 456; Peebles v. 
08^^aIdtwl8tlo U. D. C., [1897] 1 Q. B. 384 ; R. v. Leicester 
Urdus., [1899] 2 Q. B. 032. 

365. Excise duty — Amount paid for provisional 
licence — Licence taken away under Licensing Act, 
1904 (c. 23 ).]— Malkin v. R., [1906] 2 K. B. 886; 
75 L. J, K. B. 884 ; 95 L. T. 448 ; 70 J. P. 506 ; 
22 T. L. R. 807 ; 60 Sol. Jo. 683. 

Annotation : — Mentd, R. v. Newington Licensing JJ., Ex p. 
Makemsou (1914), 111 L. T. 72. 

366. Income tax — Recovery of money paid 
under erroneous assessment — Statutory remedy 
provided.] — The proper remedy for persons 
^grieved by income tax assessments is by appeal 
in the manner pi*ovided by the Income Tax Acts. 
A peraon who neglects that remedy cannot bring 
a petition of right to recover money paid under 
assessments alleged to be erroneous. — H olborn 
Viaduct Land Co., Ltd. v. R. (1887), 52 J. P. 
341 ; 2 Tax Cas. 228, D. C. 

367. Debt due from Sovereign or Government of 
annexed territory — Remedy against Secretary of 
State.] — Kie suppliant, by petition of right, sought 
to redbver from the Crown a debt alleged to have 
become due from the Sovereign of Oude before 
that province was annexed to the territories of 
the East India Co. : — Held : assuming the Co, 
became liable to pay the debt by reason of the 
annexation, the Secretary of State in Coimcil for 
India, So not the Crown, was, by (Government of 

J. — VOL. XVI. 


India Act, 1868 (c. 106), the person against whom 
the suppliant must seek his remedy. —Frith v. R. 
(1872), L. R. 7 Exch. 365 ; 41 L. J. Ex. 171 ; 20 
L. T. 774 ; 21 W. R. 19. 

Annotation : — Mentd. Halaman v. Scorctary of Htato in 
Coimoil of India, [1906] 1 K. B. C13. 

30 g, Conquered state.] — A petition of right 

alleged that, before the outbreak of war between 
the late South African Republic & Great Britain, 
gold, the produce of a mine in the Republic owned 
by the suppliants, had been taken from the 
suppliants by officials acting on behalf of the Govt, 
of the Republic ; that the Govt*, by the laws of 
j the Republic was liable to return the gold or its 
value to the suppliants ; &; that by reason of the 
conquest & annexation of the ten*i tones of tlic 
Republic by Her late Majesty the obligation of 
the Govt, of the Republic towards the suppliants 
in respect of the gold was now binding upon His 
Majesty the King : — Held : the petition disclosed 
no right on the part of the suppliants which could 
be enforced against His Majesty in any municipal 
ct. — West Rand Central Gold Mining Co. v, K., 
[1906] 2 K. B. 391 ; 71 L. J. K. B. 7.53 ; 93 L. T. 

I 207 ; 53 W. R. 660 ; 21 T. L. R. 502 ; 49 Sol. Jo. 
552, D. C. 

Annotations : — Refd. Salaman r. ‘Soerctary of State in 
I Council of India, [1906] 1 K. B. 613. Mentd. Aksionair- 
noj'o Obschestvo A. M. Luther t\ Sagor, [1921] 1 K B. 
456 ; Re Ferdinand (Ex-Tsar of Bulgaria), [1921 ] 1 Ch. 107 

369. Distribution of money received under 
convention — On account of losses incurred by 
British subjects.] — A., a Bril Li i subject, claimed to 
bo entitled to compensation for certain losses 
sulTercd by him tJirough confiscation of his pro- 
perty in the first French Revolution. The Govts, 
of England <S 6 France entered into conventions 
respecting compensation to be alTorded to British 
subjects. The English Govt, received all the 
money agreed upon between the two Govts, as 
the amount of compensation, & undertook to 
satisfy all the claimants. An Act of Parliament 
was passed declaring how claims wore to be pre- 

I f erred Sc liquidated. A. presented his claim to 
appointed under the Act, & adopted the 
modes of proceeding provided by it ; his claim 
was rejected. After payment of the claims which 
were established to the satisfaction of the comrs., 
a surplus remained, wliich, in accordance with 
one of tlie provisions of the Act, was paid over to 
, the Lords of the Treasury. A. proceeded to make 
i his claim afresh under a petition of right : — Held : 
I ho had no remedy except under the provisions of 
I the statute. — D e Bode (Baron) v. K. (1851), 3 
' H. L, Cas. 449 ; 0 State Tr. N. S. 237 ; 10 E. R. 
176, H. L. ; affg. (1849), 13 Q. B. 364, Ex. Ch. ; 
(1846), 8 (i. B. 208. 

Annotations: — Consd. Rustoiujoe r. R, (1876), 1 Q. B. D. 
487. Befd. Wadsworth v. Spalu (Queen) (1851), 17 Q. B. 
171 ; Tobin v. K. [1864 ), 16 C. B. N. S. 310 ; ThomoH v. R. 
(1874), L. U. 10 Q. B. 31; Riistomjee v. R. (1876), 2 
Q. B. 1). 69 : Marconi’s Wireless Telegraph Co. v. 11., 
[19181 1 K. B. 193 ; RulTy-Arnell & Haiuiiaiui Aviation 
Co. V. R., [1922] 1 K. B. 599. Mentd. Nelson v. Brldport 
(1846), 10 Jur. 871 ; WaU’s Case (1848), 6 Moo. P. C. C. 
216; Boosoy v. Davidson (1849), 18 L. J. Q. B. 174; 
Kingswood v. Birrnlnghoiu (1861), 8 Jur. N. S. 37 ; II. r. 
Birmingham (186i), 1 B. & 8. 763 ; K, v, Brlxton Prison, 
Re Poroival (1907), 76 L. J. K. B. 619. 

370. Distribution of money received under 
treaty of peace — On account of debts due to 
British subjects.] — By a treaty the Emperor of 
China agi'oed to pay to the British Govt, a sum of 
money on account of debts due to British subjects 
from certain Chinese merchants who had become 
insolvent being largely indebted to British sub- 
jects. The money having been I'eceived by the 
British Govt. : — Held : a petition of right would 
not lie by one of the British subjects to obtain 
payment of a sum of mone> alleged to be due to 

u 
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Sect, 2. — For what purposes available : Sub-sect, 8 , 
E. Sect, 3.] 

him from one of the Chinese merchants. — Rtrs- 
TOMJEE V. R. (1870), 2 Q. B. D. 69 ; 46 L. J. Q. B. 
238 ; 36 L. T. 190 ; 25 W. B. 333, 0. A. 

Annotations : — Consd. West Kaud Central Gold Mining Co. 
V. K., 11905] 2 K. B. 3i)l. Re!d. Durnand v. Rodocanaohi 
(1881), 44 L. T. 538. Mentd. R. V. Income Tax Special 
Purposes Comi's., Ex p. Cape Copper Mining Co. (1888)* 
6U L. T. 455. 

371, Interest — ^Money paid to Treasury Solicitor 
on Intestacy — Subsequent proof of existence of 
next of kin.] — Re Gosman, No. 333, ante. 


Sect. 3.— PRACTICE AND PROCEDURE. 

See Petitions of Right Act, 1860 (c. 84). 

372. The petition — Sufficiency of.] — De Dohse 
V. R. (1886), 60 L. J. Q. B. 422, n. ; 3 T. L. R. 
114, n. lu 

Annotations : — Mentd. Dunn v. 11., [1800] 1 Q. B. 11(5; 
Gould V. Stuart (1806), 75 L. T. 110 ; Raphael Steamship 
V. Brandy (1011), 105 B. T. 116 ; Hales v. U. (1918), 34 
T. L. R. 689 : Leainan r. R.. [1020] 3 K. B. 603. 

373. .1 — West Rand Centkai. Gold 

Mining Co, v, R., No. 3t)8, ayite. 

374. May be amended by court.] — The 

ct. has power under I'etitions of Right Act, 1860 
(c. 34), to amend a petition of right, the operation 
of the word “ amendment ” in that sect, not being 
limited to the pleadings of the Crown. — Rufpy- 
Arnell & Baumann Aviation Co. v. R., [1922] 
1 K. B. 599 ; 91 L. J. K. B. 417 ; 126 L. T. 573 ; 
38 T. L. R. 210 ; 06 Sol, ,Jo, 270. 

376. Parties — Death of suppliant — Personal 
representative entitled to proceed.] — The adminis- 
trator of the suppliant in a jietition of right may 
bring ciior on a judgment given against his tes- 
tator. — I)E Bode (Baron) v. R, (1849), 13 Q. B. 
364 ; 12 L. T. O. S. 106 ; 13 J. P. 004 ; 14 Jur. 
970; 116 E. R. 1302, Ex. Ch, ; aifff. (1845), 8 

Q. B. 208 ; affd, (1851), 3 H. L. Cas.‘449, H. L. 
Annotaiio?fs : — Mentd. Nolhon r. Bridport (1846), 10 Jur. 
871 ; Wall’B ("ose (1848), 6 Moo. P. C. C. 216 ; Booaey v, 
Davidflou (1849), 18 L. J. Q. B. 174 ; Wadsworth v. Upadn 
(Queen) (1851), 17 B. 171 ; Kingswood v, Birmingham 
(1861), 8 Jur. N. 8. 37 ; R. v. Birmlugham (1861), 1 
B. & S. 763; Tobin v. R. (1864), 16 C. B, N. 8. 310; 
Thomas i\ R. (1874), L. R. 10 Q B. 31 ; Rubtomjeo v. R. 
(1876), 2 Q. B. D. 69 ; R. v. Brixtoii I*rj«on, Jie Perolval 
(1907), 76 jL. j. K. B. 619 ; Marconi’s Wirelesa Telegraph 
Co. V. R., [19181 1 K. B. 193 ; Rufly-AmeU & Baumann 
Aviation Co. r. R., [1922] 1 K. B. 599, 

376. No abatement.] — On the hear- 

ing of a petition of right, upon which an injunction 
was gi’anted, one petitioner had died, & ^ter the 
hearing & before judgment was pronounced, the 
other had also died. On motion to discharge an 
order for iiregularity obtained as of course, under 
which the order made on the petition hail been 
drawn up, nunc pro tunc : — Held : the motion 
must be refused as judgment might be given 
notwithstanding the death of the party affected 
after the hearing. — ^Monckton v. A.-G. (1862). 
19 L. T. O. 8. 278, L. C. 

377 , Bankruptcy of suppliant — Assignee 

entitled to proceed.] — Leave given to a petitioner 
who had presented a petition of right to file a bill 
against the A.-G., notwithstandiug the issuing of 
a commission under the petition of right. — Re 


Holt (1869), 4 De G. & J. 44 ; 33 L. T. O. S. 141 ; 
7 W. R. 403 ; 46 B. B. 18, L. 0. 

378. Joinder of — Joint tenants may sue 

separately.] — Where there are two joint tenants of 
land in the hands of the Crown, each may separately 
sue A petition of right. — ^Anon. (1400), Jenk. 78 ; 
146 E. R. 66. 

See, also. Constitutional Law, Vol. XI., 
p. 680, No. 815. 

379 . Not Crown with another respon- 

dent.] — Scnible : it is wrong to join anyone with 
the Queen as resp. to a petition of right. — Kirk v. 

R., A.-G. t;. Kirk (1872), L. R. 14 Bq. 658. 
Annotations: — Bdfd. Palmer v. Hutchinson (1881), 6 App. 

Cas. 619. Mentd. Dyson v. A.-a., [1911] 1 K. B. 410. 

See, also. Petitions of Right Act, 1860 (c. 34), s. 6. 

380. Flat — Necessity for.] — The ct. has no juris- 
diction to order a petition of right to be set down 
for trial without the fiat of the Queen having been 
first obtained. — Re Mitchell’s Petition op 
Right (1896), 12 T. L. R. 468, C. A. 

Annotation : — Reid. Ruffy-ArnoU & Baumann Aviation Co. 

V. K., [1922] 1 K. B. 599. 

381. Prerogative to grant or refuse.] — 

(1 ) The prerogative of the Crown, to plead double, 
or to plead & demur without leave of the ct., has 
not been taken away by Petitions of Right Act, 
1860 (c. 34), which regulates the proceedings on a 
petition of right. 

(2) To a petition of right under the above Act 
in which the suppliant sought^ compensation from 
the Crown for the seizure & destruction on the 
coast of Africa by one of Her Majesty’s ships of a 
vessel of the suppliant as being wTongly supposed 
to be engaged in the blavo trade, the Crown 
pleaded that the several averments & statements 
contained in the said petition of right Oire not nor 
is any of them true in fact ” : — Held : the Crown 
was entitled to deny in such general terms the 
whole of the statements in the petition relied upon 
by the suppliant as constituting his claim. 

(3) The words of Petitions of Right Act, 1860 
(c. 34), 8. 2, so far from giving the subject a ri^ht 
of action against tlie Queen absolutely which 
every subject has who claims to have an action 
against a fellow subject by suing out a writ are : 
“ The petition shall be left with the Secretary of 
State for the Home Department, in order that the 
same may bo submitted to Her Majesty for Her 
Majesty’s gracious consideration & in order that 
Her Majesty if she shall think fit may grant her 
fiat that right be done.” The prerogative is 
recognised & remains (Eiile, C.J.). — Tobin v, R. 
(1863), 14 C. B. N. S. 505 ; 2 New Rep. 245, 369 ; 
32 L. J. C. P. 216 ; 8 L. T. 392, 730 ; 9 Jur. N. S. 
1130 ; 11 W. R. 701, 915 ; 143 E. R. 543 ; sub- 
sequent proceediTiga (1864), 16 0. B. N. S. 310. 
Annotatiana : — As to (1) Consd. R. v, Diplook (1808), 10 

B. & S. 174. Reid. Re Hoci6t6 lea Affreteura Rdunia & 

Shipping Controller, fl921] 3 K. B. 1. As to (2) Reid. 

Thomas v, R. (1874), L. K. 10 Q. B. 81. 

382. Granted as matter of grace — 

Unless claim frivolous.]— R. v. Inland Revenue 
Combs., Re Nathan, No. 364, ante. 

388 . Investigation before refusal — By 

Crown or ministers.] — Ryves v. Wellington 
(Duke), No. 323, ante. 

384. Effect of granting — Not ** step In 

proceedings — Within Arbitration Act, 1889 (c. 49), 


PART II. SECT. 3, 

I 

874 1. The petition — May he amended I 
at inal.) — A petition of right may be ' 
amended at the trial.- - Smylib v, R, . 

m®- ' 

KjZ — ^ amended after j 

verdict — To meet new — The C^. I 


will amend a petition to meet new 
facte even after verdict. — Williams 
c. R. (1883), 1 N. Z. L. R. 217.— N.Z. 

880 1. Fiatr^-Necessity for ,] — A petl- 
of right cannot be lllc^ without 
the flat of the Crown being first 
obtein^.— PiGOOT & Son v, R. (1915), 
19 Exoh. O. R. 485.— CAN. 


38011. .J — Cape Town, 

Town Council v. Hoskyns (1904), 21 

S. C. 393.— S. AF. 

881 1 . PreroaaHve to ffrant or 

rc/tiee.]— Under Crown Redress Act, 
1871, s. 2, the Governor has discretion 
In regard to Indorsing his oonsent on 
a peHtlon of rlght.-^. e. Feboubson, 
2 J. R. 20.— nIk. 
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8. 4.] — (1) Where petition of right, founded on a 
contract with the drown which contains a written 
agreement to submit difTerences to arbn., has been 
filed in the High Ot. of Justice, proceedings in 
the petition may in a proper case be stayed under 
sect. 4 of the above Act, but where the matters 
in dispute include an important constitutional 
question the proceedings in the petition will not 
be stayed. 

(2) The granting of the King’s flat is not a step 
in the proceedings within the meaning of sect. 4 
of the above Act. — Anglo-Nbwpoundland 
Development Co. v. R., [1920] 2 K. B. 214 ; 
89 L. J. K. B. 670 ; 122 L. T. 731 ; 84 J. P. 121 ; 
14 Asp. M. L. 0. 548, 0. A. 

Annotation : — Aa (1) & (2) Reid. RulTy-Arnell 8c Baumann 

Aviation Oo. v. R.. [1922] 1 K. B. 599. 

385. Pleading — Crown may plead double — & 

deny truth of averments generally.] — Tobin v . R., 
No. 381, ante. j 

386. Set-off & counterclaim — Grown en- 

titled to plead.] — Under Petitions of Right Act, 
1860 (c. 34), s. 7, the Crown is entitled to plead a 
set-off in answer to a petition of right (Kelly, 
C.B.).— De Dancey V. R. (1871), L. H. 6 Exch. 286 ; 
40 L. J. Ex. 198 ; 24 L. T. 800 ; 19 W. R. 932 ; i 
affd. (1872), L. R. 7 Exch. 140, Ex. Ch. ! 

Annotation : — Mentd. Macfarlano v. Lord Advocate, [1894] * 

A. C. 291. 

387. .] — Thomas v. R. (1875), I 

Bitt. Prac. Cas. 25 ; 1 Char. Cham. Cas. 71. 

388. .] — (1) Stat. Limitations ‘ 

has relation only to actions between subject 4c 
subject, the Crown cannot be bound by it (Black- j 
BURN, J.). 

(2) Petitions of Right Act, 1860 (c. 34), s. 7, 
extends to a petition of right set-off (Lush, J.). — 
Rustomjeb V. R. (1876), 1 Q. B. I). 487 ; 45 
L. J. Q. B. 249 ; 34 L. T. 278 ; 24 W. R. 428 ; 
affd- 2 Q. B. D. 69, C. A. 1 

Annotaiiona :—Cile7i>erally, Mentd. Burnand v. Rodocanachl 1 

(1881). 44 L. T. 638 ; R. v. Income Tax Special Purposes 

Comrs., Kx p. Cape Copper Mining 03. (18881, 59 L. T. 

455 ; West Rond Central Gold Mluing Co, v. R., 119051 

2 K. B. 391. 

389. Statute of Limitations — No right to 

plead.] — Rustomjee v. R., No. 388, ante. 

390. Application by Crown for extension 

of time — No bar to demurrer.] — Upon an applica- 
tion to confirm an inquisition upon a petition of 
right, the Crown required time to make answer 
thereto : — Held : the time should be ext.ended & 
the A.-G. should not be precluded from demurring. 
— Re R. & Von Frantzius (1858), 2 De G. <fe J. 
126; 6 W. R. 288; 44 E. R. 936; sub nom. 
Ex p. Von Frantzius, 27 L. J. Ch. 368, L. C. 
Annotations : — Reid. Ite Petition of Right of Holt (1859), 

33 L. T. O. S. 141. Mentd. Thomas v. R. (1874), L. R. 

10 Q. B 31. 

391. Stay of proceedings — Mode of application 
for — On ground that same question previously 
decided.] — Where the Crown sought to stay pro- 
ceedings in a petition of right, on the ground that 
the same question had been decided against the 
same parties in a suit in this ct., it was held that 
the proper mode of application for such order 
was by petition in the former cause. — ^A.-G. v. 
Robson (1848), 11 L. T. O. S. 217, L. C. 

392 . Grounds for — Agreement to submit 

to arbitration — Not when Important constitutional 
question involved.] — ^Anglo-Newfoundland De- 
velopment Co. V. R., No. 884, ante. > 


893. Discovery of documents~~Crown*s right as 
against suppliant.] — In a petition of right the 
Crown is entitled as against the suppliant to an 
order for the discovery of documents by the com- 
bined effects of Petitions of Right Act, 1860 
(c. 34), s. 7, & R. S. C., Ord. 31, r. 12. — Tomline 
V. R. (1879), 4 Ex. D. 252 ; 48 L. J. Q. B. 453 ; 40 
L. T. 642 ; 27 W. R. 651, C. A. 

An?wtatufn Refd. He Soci6t6 les AflTrdtours R6anis & 

Shipping Controller, (1921 J 3 E. B. 1. 

394. Evidence — Crown not entitled to cross- 
examine suppliant as to copy of memorandum — 
Without accounting for original — ^Adjournment to 
enable search for original.] — On the trial of a 
petition of right: — Held: (1) counsel for the 
Crown was not entitled to cross-examine the 
suppliant as to a copy of a memorandum signed 
by him, without giving proper evidence to account 
for the absence of the original, &; proving a search 
in the proper department ; (2) the ct. would 

adjourn to enable the Crown to make & prove 
such a search ; (3) counsel for the Crown, in sum- 
ming up, might comment on the whole of the 
evidence. — Scott v. R. (1861), 2 F. & F. 634, 
N. P. 


395. Right of Crown counsel to comment 

on whole of evidence — In summing up.] — Scott v, 
R., No. 394, ante. 


396. Trial — Place of — Sufficiency of indorse- 
ment.] — A petition of right was addressed to the 
King in his Ct. of Exch., & concluded with a 
prayer that he would be pleased to order that 
right be done, & to indorse his royal declaration 
thereon to that effect, &; that he would refer the 
petition, with such order & declaration thereon, 
to the Barons of His Majesty’s Exchequer. The 
King indorsed the petition, “ Let right be done ” : 
— Held : the Ct. of Exch. had no jurisdiction to 
adjudicate upon the matter. — Re Perinq (1837), 
2 M. & W. 873 ; 6 Dowl. 750 ; Murph. & II. 223 ; 
6 L. J. Ex. 253 ; 150 E. R. 1012. 

397 . Whether by judge or judge & Jury — 

Discretion of court.] — Under Petitions of Right 
Act, 1860 (c. 31), 8. 7, the ct. has a discretion as to 
whether the trial of a petition of right is to be by 
a judge or by a judge & jury. — Marconi’s Wirb- 
I.ESS Teleoraph Co. v. R., [1918] 1 K. B. 193; 
87 L. J. K. B. 242 ; 118 L. T. 200 ; sub nom. Jie 
Marconi’s Telegraph Co.’s Petition op Right, 
34 T. L. R. 115 ; 62 Sol. Jo. 103, C. A. 

398. Judgment for suppliant — Joint default by 
Crown & another.] — Re Banda & Kirwee Booty, 
Kint,och V. R. & Secretary op State for India, 
[1884] W. N. 80, C. A. 

399 . Application that petition may be 

taken as confessed — Motion to Divisional Court — 
Or to Judge taking motions.] — An application by a 
suppliant under Petitions of Right Act, 1860 
(c. 34), s. 8, that his petition may be taken as con- 
fessed, may be made by motion to a Div. Ct. or to 
a judge taking motions for judgment in ct., & the 
costs of such motion will be allowed. — Day v. R. 
(1921), 90 L. J. K. B. 1085 ; 124 L. T. 669 ; 37 
T. L. R. 303, D. C. 


400. Appeal — From decision of King’s Bench 
-Lies to Her Majesty in Council.]— An appeal lies 
to Her Majesty in Council from a decision of the 
Ct. of Q. B. on a petition of right. — R. v. Demers, 
[1900] A. C. 103 ; 69 L. J. P. C. 5 ; 81 L. T. 796, 
P. 0. 


886 1. PUading CinmletcUtinul — 

There oannot be a oounterclalm to a 
petition of right. — S pubrs v. OoBBOum 
(1896), 4 B. O. R. 888.— CAN. 


Croum may amend at any 

lime .] — Under Manitoba Petition of 
:^ht Act, B. 11, the Crown may 
amend its pleadings at any time. — 


Canadian Domestic ENOiNEEBiNa 
Co., Ltd. v. H., [1910] 2 W. W. R. 
7 62.— CAN. 
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Sect 3 . — Practice and procedure. Pari III, Sects, 

1 <fc2. 

401. Costs — Recovery of by Crown — No right 
to proceed by extent.] — R. v. Cowing (1877), 
Robertson’s Civil Proceedings by & against the 
Crown, 194, 398. 


402. Of moUon that appUcation may be 

taken as confessed — Allowed.] — Day v. R., No. 
399, ante. 

See, further. Constitutional IjAW, Vol. XI., 
p, 630, Nos. 341 ct seq. 


Part III. — Scire Facias. 


Sect. 1.~-0N THE REVENUE SIDE OF THE 
KING’S BENCH DIVISION. 

403. Grounded upon a Judgment.] — A scire 
facias is always grounded upon a judgment. — 
R. V. Derwentwateii’s (Lord) Tenants (1717), 
Bunb. 14 ; 146 E. R. 678. 

404. Whether Crown entitled to proceed by 
scire facias or extent — Debtor insolvent.] — A sci, 
fa, was brought against a general receiver upon his 
bond, & afterwards an immediate extent was 
moved for against him, upon an affidavit that one 
of his bail was bkpt. & he decayed in his credit : — 
Held : the King was at liberty to proceed either 
by sci, fa,, or extent, or both. — R. v, Blundell 
(1721), Bunb. 74 ; 145 E. R. 600. 

405. Debtor solvent.] — (1) The Crown has 

not an election to proceed against the debtor 
either by extent or sci, fa,, where the debtor is 
not insolvent. 

(2) Sci, fa, may issue in vacation, but only 
where the debt which it seeks to recover is actually 
due before the end of the preceding term, or it 
must be tested as of the next subsequent term. 

(3) Where a writ of sci, fa, is moved to be set 
aside as having been irregularly issued, the motion 
may be made after appeai*ance. — R. v, Pearson 
(1816), 3 Price, 288 ; 146 E. R. 264. 

Annotatums : — Ae (o (3) Eeld. Dean v. R. (1846). 16 M. & W. 

475. UencraXly, Menid. Giles v. Grover (1832). 9 Bing. 128. 

406. May be sued In King’s name — Where 
forfeiture granted.] — Allen’s Case (1694), Cro. 
Eliz. 326 ; 78 E. R. 675. 

407. For what purposes available — To recover 
Crown debt of record.] — A.-G. v, Sewell, No. 1, 
ante, 

408. Recovery on bond to Crown — For 

revenue purposes.] — Yale v, R. (1721), 6 Bi-o. 
Pari. Cas. 27 ; 2 E. R. 910, H. L. 

Annotation : — Refd. R. v. Ellis (1849), 4 Exch. 652. 

409. Of general receiver.] — R. v, 

Blundell, No. 404, ante, 

410. For excise duties.] — To sci, fa, 

on a bond to the Crown for excise duties, it was 
pleaded that payment had been made after the 
day, but before writ issued : — Held : acceptance 


by the Crown in satisfaction was insufficient. — 
I R. V, EiJJS (1814), 1 Price, 23 ; 145 E. R. 1318. 

411. By committee of lunatic.] — On 

I an application for a fiat for an extent made by a 
I committee of a lunatic against a preceding com- 
I mittee, on the usual bond to the Crown : — Held : 

' the remedy of the party was by sci, fa. — Be Lacy 
) (1822), 10 Price, 135 ; 147 E. R. 267. 

' 412. .] — A bond given to the 

Crown by a committee of a lunatic, on his appoint- 
ment, is within 33 lien. 8, c. 39, s. 50, & the Crown 
is entitled to treat it as matter of record, & have a 
sci, fa, thereon. — R. v. Chambers (1813), 11 
M. & W. 776 ; 1 L. T. O. S. 315 ; 152 E. R. 1018. 

413. For penalty.] — ^A.-G. v, Win- 

stanley (1831), 6 Bli. N. S. 130 ; 2 Dow. & Cl. 
302 ; 9 L. J. O. S. Ex. 92 ; 6 E. R. 740 ; sub nom, 
R. V, WiNSTANLEY, 1 Cr. & J. 434, H. L. 

Annoiaiiona : — Mentd. Tl. v. Sedgwick (1835), Tyr. & Gr. 94 ; 

Flathcr v. Stubbs (1842), 2 Q. B. 014. 

414. On recognisance to the Crown.] — R. 

V, WiBLiN (1825), 2 C. & P. 10, N. P. 

416. .] — R. V, Bingham (1829), 3 

Y. & J. 101; 148 E. R. 1110; affd- (1830), 1 
Cr. & J. 246, Ex. Ch. 

416. Inquisition finding Indebtedness — On 

extent.] — A sci, fa, was brought in the name of the 
A.-G. against E., setting forth that an extent had 
issued against K., & an inquisition was taken 
thereon, which found E. indebted to K., & prayed 
that deft, should show cause why the Oown should 
not have execution for the debt ; — Held : the jury 
would be directed to find, as they did, for the Crown. 

Debts are not bound till the teste of the inquisi- 
tion. — ^A.-G. V, Elwell (1725), Bunb. 199; 145 
E. R. 646. 

417. For excise duties.] — A.-G. v, 

Newman (1815), 1 Price, 438 ; 145 E. R. 1455. 

418. Parties — Suit against two — Recognisance 
of four persons.] — Where a sd, fa, against two 
defts. on a joint & several recognisance of four 

ersons, without averring the other two to be 
ead : — Held : this w^as bad. — R. v. Young 
(1794), 2 Anst. 448 ; 145 E. R. 931. 

Annotations : — Folld. H. v, Chapiuan (1796), .3 Anst. 811. 

Mentd. Cocks v. Browor (1843), 11 M. & W. 51, 


h. Costa — Security for to Crown i 
nut of right — Delay in application .} — 
Where, by a letter a sum was offered i 
by the Crown In settlement of the > 
8uppliant/*s claim, an application by 
the Crown for security for costs was 
refused, on the ground that the power 
of ordering a party to give security 
for costs was a matter of discretion 
He not of right, & on the ground of | 
delay In making the application. — 
Wood v. R. (1877), 7 S. C. R. 631,— 
CAN. 


Superior Ry. 
2.3 C. L. T. 101 
2 O. W. R, 51.- 


,] — ^Atlantic & Lake 
Co. V. R. (1903), 
; 8 Exch. C. R. 189 ; 

-CAN. 


L Taxation as between 

ject subject.} — In dealing with the 

question of costs, upon a petition of 
righU the same rule will be applied 
as if the question was one between 


subject & subject. — ^M useoka Mill Co. 
V. R. (1881), 28 Gr. 563.— CAN. 

PART III. SECT. 1. 

m. Grounded upon matter of record.} 
— A aci, fa. can only issue on a matter 
of record. — L avbrty v, Dufpin (1833), 
Ale. & N. 296.— IR. 

n. Nature of — Not a prerogative 

writ .} — R. V. Hammoiu) (1846), 3 

Kerr. 181.— CAN. 

o. CivU not criminal pro- 

ceeding — Recognizance to keep peace.}— 
R. V. Shipman (1860), 6 U. O. L. J. O. S. 
19.— CAN. 

p. Whether Crown entitled to pro- 
ceed by scire fadaa — Or action in 
name of oMcUd .} — R. v. McPherson 
(1864), 16 C. P. 17.— CAN. 

q. May be sued in Crown's name — 
By surety against cosurety .} — R. v. 


Land (1847), 3 U. C. R. 277.— CAN. 

r. .] — The surety in a 

Crown bond, having paid the full 
amount, will be permitted to proceed 
by aci. fa., in the name of the Crown, 
against his oo -surety, for a coutribiitlon. 
— R. V. Dennis (1833), Hayos, & Jo. 
194.— IR. 


I. .] — A surety paying 

a debt to the Crown may have the 
benefit of the Crown process in the 
same cases in which an ordinary 
surety might have the benefit of a 
Judgment at the suit of a subjeot.— 
R. V. Pay (1878), 4 L. R. Ir. 606.— IR. 

t Parties — Joint dt several obligors.} 
— The Crown may have sci. fa. against 
one or against all of the Joint & 
several obligors of a bond, but the 
proceedings must be against all or 
each one. — R. v. McPherson (1864), 
15 C. P. 17.— -CAN. 
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419 . Bond of three persons.] — 

joint 8ci, fa. on a recognisance against two on a 
bond of three is bad. — R. v. Chapman (1796), 3 
Anst. 811 ; 146 E. R. 1047. 

420. Issue of writ — In vacation*] — R. v. Pear- 
son, No. 405, ante. 

421. Before return day of inquisition — 

Mere irregularity.] — Upon a act. fa. to recover a 
sum of money found due to the Crown by an 
inquisition taken under a commission to find 
debts, it appeared the commission was returnable 
Apr. 16, 1843. The aci. fa. was tested Mar. 30, 
1843 : — Held : its having issued before the return 
day of the commission was a mere irregularity & 
not a ground of error. — Dean v. R. (1846), 15 
M. & W. 476 ; 3 Dow. & L. 714 ; 15 L. J. Ex. 
230 ; 7 L. T. O. S. 233 ; 10 J. P. 567 ; 163 E. R. 
937, Ex. Ch. 

422. Error in recital — Scire facias founded on 
inquisition — Wrong inquisition recited.] — Two 

extents issued against defts.. Sc two inquisitions 
were taken thereon. By the last inquisition A. 
was found indebted to P. Sc B. was also found 
indebted to him. Two writs of sci. fa. were sued 
out against A. Sc B. By mistake the wrong 
inquisition was recited in each writ ; — Held : the 
two writs should be quashed. — R. v. Peters 
( 1714), 4 Price, 182, n. ; 140 B. R. 4.33, n. 

423. Misrecital of inquisition — Leave 

to amend.] — Where a .sci. fa. founded on an in- 
quisition, misrecited the inquisition. Sc fixed by 
such recital a day on wliich the debt had been 
found to bo due differing from the true day named 
as in the inquisition : — Held : the ct. would give 
leave, on cause being shown, to amend the writ. — 
R. V. Sco'rr (1817), 4 Price, 181 ; 146 E. R. 432. 

424. Motion to set aside— As having been 
irregularly issued — May be made after appearance.] 
— R. V. Pearhon, No. 405, ante. 

425. Pleading — Bond for excise duties — Plea 
of payment — Sufilcjency of.] — R. v. Elus, No. 
410, anle. 

426. Statute of Limitations.] — The above 

statute may bo pleaded to a ad, fa. issued by the 
Crown against the drawer of a bill of exchange in 
the hands of the Crown debtor Sc which has been 
seized by the sheriff under an inquisition on the 
prerogative process. — R. v. Morraue. (1818), 6 
Price, 24 ; 140 E. R. 730. 

Annotation : — Mentd. Lfunbortr. Taylor (1825), 4 B. &C. 138. 

As to whether Crown bound by statutes, sec, 
generally^ Statutes. 


Sect. 2.— ON THE CROWN SIDE OF THE 
KING'S BENCH DIVISION. 

427. Prerogative Judicial writ — Founded on 
record.] — The writ of aci. fa. to repeal or revoke 
^ants or charters of the Crown is a prerogative 
judicial writ which, according to all the autliorities, 
must be founded upon a record. All charters or 
grants of the Crown may be repealed or revoked 
when they are contrary to law, or uncertain, or 
injurious to the rights & interests of tliird persons, 
Sc the appropriate process for the purpose is by 
writ of aci. fa. If the grant or charter is to the 
prejudice of any person, he is entitled as of right 

I to the protection of this prerogative remedy 
i (Lord Chelmsford, C.). — R. v. Hughes (1866), 
L. R. 1 P. C. 81 ; 3 Moo. P. C. O. N. S. 439 ; 35 
L. J. P. C. 23 ; 14 L. T. 808 ; 12 JTur. N. S. 105 ; 
14 W. R. 441 ; 16 E. R. 166, P. C. 

428. Does not issue as of course.] — Semble : the 
writ of ad. fa. does not issue as of course. — R. v. 
Neilson (1842), 1 Web. Pat. Cas. 665, L. C. 
Annotations : — Refd. R. v. Prosser (184P), 11 Beav. 30i5 ; 

R. V. Eastern Arohipolaero Co. (1853), 22 L. J. Q. B. lUG. 

429. .] — (1) A aci. jfa. to repeal certain 

letters patent was issued under the fiat of the 
A.-G. The patentee applied to the A.-G. for the 
purpose of obtaining his direction that all further 
proceedings in the action should be stayed, or that 
a nolle prosequi should be entered. That applica- 

j tion having been unsuccessful, the patentee applied 
I to the ct. for an order to stay the proceedings in 
I the action : — Held : the writ of sci. fa. was not 
' granted as of course, Sc the A.-G., when applied to 
I for Ids fiat, without which the writ could not 
I issue, had an important duty to perform. 

(2) The A.-G. conducts an action of ad. fa. 
according to his own judgment Sc discretion. Sc 
1 may, when he thinks fit, stay the proceedings 
I therein, or enter a nolle prosequi^ Sc the control 
winch he exercises is subject only to the responsi- 
I biliiy to which every public servant is liable in 
the discharge of his duty. — R. v. Prosser (1848), 
11 Beav. 306; 18 L. J. Ch. 35 ; 12 L. T. O. S. 509 ; 
13 Jur. 71 ; 50 E. R. 834. 

430. Who may sue by — The Crown.] — (1) The 
King may bring a sci. fa. to repeal letters patent 
whereby a market had been granted. 

(2) A sci. fa. does not abate by the demise of 
the Crown. — R. v. Aires (1717), 10 Mod. Rep. 
354 ; 88 E. R. 762 ; sub nom. R. v. Eyre, 1 Stra. 43. 

Annotaiicm :—A8 to (1) Refd. Eastern Archipelago Co. v. R. 

(1853), 2 E. & B. 85G. 

431 . Or private prosecutor — For 


a. When writ returnable.] — R. v. 
McKay (1886), 26 N. B. R. 266.— CAN. 

b. P'enue.y—The eolootlon of the 
venue is part of the prerogative. — 11. 

(1838). Craw. & D. Abr. C. 

0 . Change of — By consent 

— R. v. Shipman 
(1860), 6 U. C. L. J. O. S. 19.— CAN. 

d. Pleading — Whether declaraiion 
necessary.] — As the declaration would 
only he a transcript of the writ, no 
declaration need he either filed or 
served.— R. v. Shipman (1860), 6 

U. C. L. J. O. S. 19.— CAN. 

0. Wheiher necessary to set 

out condition of recognisance.}— It is 
not the practice that the sci. fa. on a 
recognisance should set out the coudi- 
Uon thereof ; although It would be 
more correct so to do. — R. v. Hurlby 
( 1840), 2 Dr. & War. 433.— IR. 

1. .] — A.-Q. V. Upton 

(1843), 7 I. L. H. 605.— IR. 

, .] — R. V. HA3nLTON 

). 2 Ir. Jur. 262.— IR* 

b. WJusther necessary to show 

that ojfUxr who took recognisance had 


aiso). 


jurisdiction .] — R. v. Linnby (1838), 
1 Johb. & S. 1.— IR. 


— Ah averment of 
facts showing the jurisdiction of the 
officer before whom the recognisance 
is taken, is necessary in a sci. fa. ; 
though the statement he omitted in 
the recognisance Itself. But the posi- 
tion in the sci. fa. of that averment is 
unimportant. — R. v. Hurley (1840), 
4 1. Eq. LI. 637 ; 2 Dr. & War. 433 ; 
1 Con. & Law. 473. — IR. 

1. R. V. Lynch (1844), 

1 Jo. & Lat. 462.— IR. 


m. Plea of payment — SujBHeiency 

of.}— Payment is a had plea to a sci. 
fa. on a recognisance. — II. v. Walker 
(1839), 1 I. L. R. 381.— IR. 


426 i. Whether statute of LimUa- 

tions pleadable— On receivers recog^ 

nisance.] — U. v. Bayly 

I. Eq. R. 142 ; 1 Dr. & War. 213.— IR. 


n. Recognisance to keep peace 

—Whether conviction for assault — da 
oaymcnX of fine a defeiwe^ — R. v. 
Sarmke (1869), 17 U. O. R. 666.— 

3AN. 


o. Application for relief — 32 Hen, 
8, c. 39 — Absence of pica to scire facias— 
Attorney ’OeneraV 8 aasetU wanting.}— 
Where the A.-a. had instituted a 
suit on behalf of tho Crown, by sd. fa.. 
on a treasury bond, conditioned for 
the payment of duties, the ct. refused, 
upon a summary application on 
affidavits for relief under above Act 
to determine the question as to deft.*s 
liability, deft, not having pleaded to 
the sci. fa., & tho A.-G. not assenting 
to the application. — R. v. Street 
( 1842), 1 Kerr, 373.— CAN. 

PART III. SECT. 2. 

428 i. Does not issue as of course .} — 
A sci. fa. at tho Instanoe of a private 

E roseoutor, to repeal Crown grants 
y letters patent, can only issue on 
the fiat of the A.-G., who may withhold 
his assent if no sufficient ground 
is shown. — Leoal v. Duffy (1864), 
8 N. B. R. (3 All.) 67.— CAN. 

428 ii. .3 -Smith v. Morris 

(1887), 7 Nfid. L. R. 166.— NFLD. 

428 Ui. .1— R. V. Pattbb (1871), 

6 P. R. 292.— CAN. 
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Sect. 2. — On the Croum aide of the King^a Bench 
Division, Part /F .] 

^peal of letters patent.] — A aci, fa, issued out of 
Ch., returnable in the Q. B., to repeal letters patent 
of the rectory of A. : — Held: a aci, fa, might be 
sued by any person who was prejudiced by a patent, 
w well as Dy the King. — Brewster v. Weld 
(1704), 6 Mod. Rep. 229 ; 87 B. R. 080. 

-Befd. R. v. Bewdley Corpn. (1712), 1 P. Wins. 

432. For repeal of charter.] — 

It IS laid down, by all writers of authority who have 
treated this subject, that, if letters patent under 
the Great Seal have been granted on any false 
representation by which they are void, or if, after 
the grant, there has been a breach of any condition 
subsequent whereby they are voidable, the pre- 
rogative writ of aci. fa, to repeal them, may be 
sued out, either directly by the Crown, or, with 
^e consent of the Crown, on the relation of an 
individual who may be injured ; & in the sub 
sequent proceedings it is wholly immaterial 
whether the aci, fa., which in all cases must be in 
the name of the King, has issued with or without 
a relator (Lord Campbell, C.J.). — R. v. Eastern 
Archipelago Co. (1853), 1 E. & B. 310 : 22 
L. J. Q. B. 196 ; 21 L. T. O. S. 33 ; 17 Jur. 491 ; 
118 E. R. 462 ; affd. siib nom. Eastern ^chi- 
PELAGO Co. V, R., 2 E. & B. 856, Ex. Ch. ; aub- 
aequeni 'proceedings^ avb nom, R. v. Eastern 
Archipelago Co. (1854), 4 De G. M. & G. 199, ’ 

An^i^Ums .---IMd. R. v. Hugrhefl (1806), L. R. 1 P. C, 81 ; 
Riclif* ©. Ashbury Railway Carriage Co. (1874), L. R. 

9 Exch. 224 ; BiitlRh South Africa Co v. Do Becra Con- 
solidated Mines, (1910J 1 Ch. 354. Mentd. Jackaon v. \ 

Rendall v Cryptal Palace 
Co. (1868). 22 J. P. 321 ; A.-G. of Duchy of Laucobter v, 

^ Simpson v A-g! 

119U4J A. C. 476. 

433. May be sued In King's name— For repeal 
of letters patent.]— Butler’s Case (1680), 2 Vent. 
344 ; Freem. Ch. 60 ; 80 E. R. 477, I,. O. ; affd. 
sub nom. B. v. Butler (1685), 3 Lev. 220, H. L. 

CpjUd. Extern Archipelago Co. v. H. (1853), 2 E. & B i 

mentd. G. E. Ry. v. GolOsmid (1884), 9 App. Cos. 927. ' 

434. For what purposes available — Repeal of 

letters patent.] — B. v. Mussary 
(1738), 1 Web. Pat. Cas. 41. i 

T, ~777a..T~r'^ ® market.]— R. v. ' 

Butt^i (1085), 3 Lev. 220 ; 83 B. B, 059, U. L. ; 

affg. S. C. «m5 nom. Butler’s Case (1080), 2 Vent. 
344, L. C. 

CoMd. n. V. Alrep (1716), lO Mod. Rep. SSi. 

(”12). 1 P. Wins. 207 ; 

isTarZ. 

437. — — For advowson.] — Brew- 

ster ». Weld, No. 431, onte. 

438. - By charter.] — charter of in- 

corporation was granted by the Crown to certain 
jwreoM to form a co. It directed that the corpn. 
should not begm business until it should have been 

Trade, by three directors, 
that £50,000 had been paid up. Then followed a 
proviTO to_ (;he effect that if the corpn. should not 
comply with any directions & conditions in the 
letters patent contained, it should be lawful for 
Crown to revoke & make void the charter. 
Ane CO. commenced business without having 


£50,000 of their capital paid, but three directors 
of the CO. had knowingly sent in a certificate to 
the Board of Trade, falsely stating that it had 
been paid up; — Held: (1) the sending the cer- 
tificate &> commencing business without the pre- 
scribed capital rendered tlie charter liable to 
forfeiture ; (2) the proviso did not limit the power 
of repealing the charter by aci, fa,, but was in- 
tended, though possibly without effect, to give 
the Crown an additional power of revocation, & * 
a party aggrieved might, on the fiat of the A.-G., 
proceed by aci, fa, to repeal the charter without 
having previously obtained a revocation of it by 
the Crown under the Great Seal or sign manual. — 
Eastern Archipelago Co. v, R. (1863), 2 E. & B. 
856 ; 23 L. J. Q. B. 82 ; 22 L. T. O. S. 198 ; 18 
Jur. 481 ; 2 W. R. 77 ; 2 0. L. R. 145 ; 118 B. R. 
988, Ex. Ch. ; affg, S. 0. aub nom, K. v. Eastern 
Archipelago Co., 1 E. B. 310 ; subsequent 
proceedings, R. v. Eastern Archipelago Co. 
(1854), 4 De G. M. & G. 199, L. 0. 

AnnMatwm to (2) Refd. R. v. Hughes (1866), L. R. 

I 81 ; Riche v, Ashbury Railway Carriage Co. (1874), 
L. R. 9 Exch. 224 ; British South Africa Co. v. De Beers 
Consolidated Mines. [1910] 1 Oh. 354. Oenerally, Mentd. 
J^kson V. Beaumont (1855), 10 J. P. 532 ; Rendall v. 
Crystal Palace Co. (1858). 22 J. P. 321 ; A.-O. of Duchy 
of Lancaster v. Devonshire (1884), 14 Q. B. D. 195 ; 
Simpson v, A.-G., [1904J A. C. 476. 

439, J — Hughes, No. 


427, ante, 
440. 


Abuse of franchise.]- 


jmrrmes available-^ 
graniaSy leUera 
?• COAI, Minino 


Peter v, Kendal. No. 1837, post, 

( 441 , Repeal of certificate of Incorporation 

— ^0£ limited company .]-~AS'cm6(e : a writ of ad, fa, 
will go to repeal the certificate of incorporation of a 
I limited co. — Broderip v, Salomon, [1895] 2 Ch. 
323 ; 64 L. J. Ch. 680 ; 72 L. T. 755 ; 43 W. R. 
612 ; 11 T. L. R. 439 ; 39 Sol. Jo. 622 ; 2 Mans. 
449 ; 12 R. 395, C. A. ; revsd, on other grounds 
aub nom, Sai^omon v, Salomon Co., Salomon & 
Co. V. Salomon, [1897] A. 0. 22, H. L. 

Anrwtaiiona : — Mentd. Seligniuii v. Pimcc, ri895] 2 Ch. 617 : 
Munkittrick r. Perrjunan & Hands (1896), 74 L. T. 149 ; 
HadJ^ V. Hadley (1897), 77 L. T. 131 ; Pc London Health 
Electrical institute (1897), 7C L. T. 98 ; lie Wragg, 11897] 

1 Ch. 796 ; Pe Olympia, [1898] 2 Ch. 153; St. Louis 
Breweries r. Apthorpe (1898). 47 W. R. 334 ; Apthorpo 
V. SchocTihofen Browing (;o. (1899), 80 L. T. 395 ; He 
Hirth, Kxp. Trustee, [1899] 1 Q. B. 612 ; Lagunas Nitrate 
Co. V. Lagunas Syndicate, [1899] 2 Ch. 392 ; He Jiaphael, 
hx p. Salomon, [1899] 1 Ch. 853 ; Graiiiophouo & Type- 
writer V. Stanley, 1190G] 2 K. B. 856 ; A.-G. for Canada 
V. Standard Trust Co. of New York, [1911] A. C. 498 ; 
Yoatman r. Hombt^or (1912), 107 L. T. 43; Booth r. 

2^2; The Tommi, The Bother- 
rand (1914), 112 L. T. 257 ; R. v. Bloomsbury Income 
Tax Coinrs., (1915) 3 K. B. 768 ; R. v. Grubb, [1915] 2 
K. B. 683 ; Daimler Co. e. Continental Tyre ik Rubber 
2 A. C. 307 ; Blair v. Haycock 
Cadle 34 T. L. R. 39 ; Re Express Engiuocring 

Works, (1920) 1 Ch. 466 ; 1. R. CJomrs. v Sanaom, [1921] 

2 K. B. 492 ; RadeJiffe v. I. R. Comrs. (1921 ), 90 L. J. K. B. 
568 ; Ralnham Chemical Works t>. Belvedere Fish Guano 
Co., [1921] 2 A. C. 465. 

See, further. Companies. 

Revocation of letters patent for inventions.] 

— See Patents & Inventions. 

To revoke charter of incorporation of 

trading company.]-~)8ee Corporations, Vol. XIII., 
p. 435, No. 1578. 

442, To impeach grant of charter of in- 

corporation.] — There having been a de facto grant 
of a charter of incorporation to a town within a 
county, B, de facto grant of a separate ct. of 

S uarter sessions to it, in pursuance of Municipal 
orpn. (General) Act, 1837 (c. 78), the ct. quashed 
a county-rate which included that town, refused 


484 ii. - ,] — FONSROA 

V, A.-Q. (1880), 17 S. C. R. m.— 43AN. 

484111. 

Montminy (1899), 29 S. 0. R. 484.— 
CAN. 


434 iv. .) — BRIQHAMV. 

R., 0. R.. [1900] A. 0. 414 : 80 S. 0. R. 
620; 20 0. L. T. 423.— CAN. 

484 V. .] — Dodson v, 

Wurri! (1909). fi E. L. R. 144.— CAN. 
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Pabt IV. — ^Inquisitions of Escheat. 


to entertain objections to the validity of the grant 
of quarter sessions, on the ground that the grant 
of the Crown ought in such a case to be directly 
impeached by aci. fa. — R. v, Boucher (1842), 3 

Q. B. 641 ; 2 Gal. & Dav. 737 ; 0 Jur. 861 ; 114 
B. R. 663 ; aitb nom, R. v. Bbnekbr & Eixis 
(Birmingham Churchwarden & Overseer), 6 
J. P. 667. 

Anrwtaiions : — Mentd. R. v. Aberavon Corpn. (1864), 13 

W. R. 90 ; OrahaiQ v. Berry (1805), 3 Moo. P. 0. O. N. 8. 

207 ; K. V. Monok (187.'>), 45 L. J. M. O. 50. 

To dissolve corporation.] — See Corpora- 
tions, Vol. XIII., p. 436, No. 1689. 

443. Does not abate on demise of Crown.] — 

R. V. Aires, No. 430, ante. 

444. Change of venue.] — In a sci. fa. to repeal 
a patent the venue cannot bo changed from 
Middlesex to any other county. — R. v. Hainb 
(1780), 2 Cox, Eq. Cas. 236 ; 30 E. R. 109, L. C. 

445. Stay of proceedings — Discretionary power 
of Attorney-General.] — R. v. Prosser, No. 429, 
ante. 

446. After Judgment obtained for annul- 

ment of letters patent — Jurisdiction of Lord Chan- 
ceUor.] — A judgment having been obtained on 
sci. fa. that letters patent be annulled, & the 
enrolment cancelled, the office of the Lord Chan- 
cellor in cancelling the enrolment is ministerial 
only, & ho has no jurisdiction to stay the execution 
of the judgment, or to suspend the cancellation of 


the enrolment. — R. v. Eastern ARcmPBLAGO Co. 
(1864), 4 De G. M. & G. 199 ; 2 Eq. Rep, 613 ; 
23 L. T. O. S. 62 ; 2 W. R. 387 ; 43 E. R. 483, L. C. 

447. New trial — When granted.] — R. v. Bbwd- 
UEY Corpn. (1712), 1 P. Wms. 207 ; 24 E. R. 357. 
Annotations: — Mentd. 11. Haro & Mann (1719), 1 Stra. 

146 ; R. V. Pritchard (1733), 7 Mod. Hop. 232 ; Morrick 
V. OsselBtone Hundred (1737), Andr. 11.5 ; Smith d. 
Dormer v. Porkhurst (1739), 2 Stra. 1105 ; R. v. Harman 
(1740), 7 Mod. Rep. 402 ; Richards v. Symes (1742), 2 
Atk. 319; A.-G. v. Allgood (17 43). Park. 1; Bnrford 
Corpn. V. LonUiall (1743), 2 Atk. 551 ; Bright v. K 3 nnon 
(1757), 2 Kcny. 53; Money v. Loach (1765), 1 Wni. Bl. 
555 ; Wilkes v. R. (1708), Wilm. 322. 

448. Costs — General rule.] — R. v. Bewdley 
Corpn. (1712), 1 P. Wms. 207 ; 24 E. R. 357. 
Annotations: — Montd. R. v. Hare & Mann (1719), 1 Stra. 

146 : R. V. Pritchard (1733), 7 Mod. Rop. 232 ; Alerrick v. 
Ossolrttono Hundred (1737), Andr. 115 ; Smith d. Dormer 
V. Parkhurht (1739), 2 Stra. 1105 ; R. v. Harman (1740), 
7 Mod. Rep. 402 ; Richard v. Symes (1742), 2 Atk. 319 ; 
A. -a. V. Allgood (1743), Park. 1 ; Biirford Corpn. v. 
Lentholl (1743), 2 Atk. 651 ; Bright r. Kjnon (1757), 2 
Kony. 53 ; Mooney v. Leach (1765), 1 Wm. Bl. 555 ; 
Wilkes V. R. (1768), Wilm. 322. 

449. .] — No costs aie either paid or 

received where the Crown is the prosecutor unless 
in some particular cases by the special provision 
of the legislature. — R. v. Miles (1797), 7 Term 
Rep. 367 ; 101 E. R. 1024. 

Amiotaiwns : — Apld. R. v. Bingham (1831), 1 Cr. & .T. 
379. Mentd. ll. v. Canterbury Archhi)., 1 1 902] 2 K. B. 503. 

Right of the Crown to or liability for .] — See 

Constitution AT. Law, Vol. XI., pp. 530 ct srq. 
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Copyholds— Escheat of.] — See Copyholds, Vol. 
XIII., pp. 150-152, Nos. 1950-1973. 

Seizure of on outlawry.] — See Copyholds, 

Vol, XIII., p. 55, No. 050. 

On dissolution of corporation — Whether lands 
revert to original donor.] — See Corporations, Vol. 
XIII., pp. 357, 434, 430, 437, Nos. 035, 1563, 1599, 
1600, 1602. 

460. Jurisdiction of court — To give leave to 
traverse or quash inquisition — Where evidence 
sufficient.] — The ct. has jurisdiction where there is 
sufficient evidence, not merely to give leave to 
traverse, but wholly to quash the inquisition. — 

Parry, Ex p. Beaufort (Duke) (1800), L. R. 
2 Eq. 96 ; 36 L. J. Ch. 651 ; 14 L. T, 617 ; 12 
Jur. N. S. 699. 

Annotation : — Re!d. Hill v. Clifford, Clifford i\ Timms, 

Clifford t?. Phillips, 11907] 2 Ch. 236. 

461. Traverse of Inquisition — Right of subject 
to — Extent of right.] — The right of the subject to 
traverse an inquisition, extends to every case in 
which property is found in the Crown, & is not 
confined to cases where the Crown claims property 
by reason of the incidents of tenure. But when the 
application for permission to traverse is made to 
this ct. it will not bo authorised unless the petitioner 
makes out a primd facie title against the Crown. 

The Crown may apply to quash an inquisition 
but the subject cannot (Leach, V.-C.). — Ex p. 
Gwydir (Lord) (1819), 4 Madd. 281 ; 56 B. R. 709. 

452. Who may traverse — Not mere trustee.] 


—An application for leave to trave^c an inquisi- 
tion was refused, no evidence being produced, 
except the oath of appet., to invalidate the 
inquisition. 

Sewble : a mere trustee is not allowed i o traverse. 
— Be vSadleic (1816), 1 Madd. 581 ; 56 E. R. 213. 

453. Traversor considered defendant.] — 

The traversor of an inquisition for the King is to 
be considered as a deft. — R. v. Roberts (1741), 
2 Sira. 1208 ; 93 E. R. 1131. 

454. Necessity to show title.] — An in- 

quisition found that F. had forfeit i*(i his office of 
Warden of the Fleet, upon which it was seized 
into the Queen’s hands. M. brought a monsiram 
de droit in Chancery on the inquisition & sot forth 
a title, & traversed F.’s being seised. To this 
the A.-G. demurred. It appeared that tlio titlcj 
wliich M. had set forth was a bad one, but he still 
insisted that F. had not forfeited tlie office, ^ 
therefore that tdio Queen liad no title ; — Held : 
if pltf. fails in his title he cannot take advantage 
of want of title in the Crown, or of a stranger’s 
title.— R. V. Mason (1702), 7 Mod. Rep. 32 ; 2 
Salk. 417 ; 87 E. R. 1077. 

455. .] — Ex p. Gwydir (Lord), No. 

451, ante. , ^ 

456 . Sufficiency of evidence.] — Ex p. 

Webster (1802), 6 Ves. 809 ; 31 E. R. 1320. 
Annotation : — Consd. Rc Sadler (1816), 1 Madd. 581. 

457 . J — Re Sadler, No. 462, ante. 

458. Quashing inquisition— Not on application 


p. Costs — Enforcement hy fieri faHae. ] 
— R. t?. Cork; Corpn. (1880), 6 L. R. Ir. 

»oo.— iR, 


PART IV. 

q. Notice of escheat proceedings — 
Failure of person notified to intervene — 
Whether estopped from aUacHng pro- 
ceedings. ) — ^where proceedings are token 
under H. S. 1900, e. 175, to escheat 


lands, the fact that the Bubjeot of 
the escheat proceedings, has been 
trespassed upon by a person not havl^ 
his place of abode on the land sought 
to be escheated, does not entitle lum 
to personal service ; all that is required 
is that statTitory notice shall have been 
duly posted, & where this has been 
done & the person trespassing has 
fadloii to Intervene within the pro- 


oribed period he la estopped from 
ftenvards attaoking the proceedings 
1 escheat, by wluoh the lands are 
ovestod in the Crown. — M cFetrxdob 


r. Manner in which tatcen df executed 
—33 Car. 2, 22. J — Mason v. A.-G. 
POR Jamaica (1843), 4 Moo. P. C. C. 
228 ; 13 E. K. 289.— JAMAICA. 
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Crown Practice. 


ol subject,] — Ex p. Gwydib (Lord), No. 461, 
ante, 

459. Melius Inquirendum — Ordered where In- 
quisition defective.] — Where an inquisition is de- 
fective & uncertain, that cannot be supplied by 
melius inquirendum ; but wliere it finds some 
points not others, ^ that which is found is well 
found, there may be a melius inquirendum (per 
Cur.). — LA’kTON v, Manuove (1690), 2 Salk. 469 ; 


91 E. R. 403 ; sub nom, R. v. Manlove, 3 Lev. 
288 ; Holt, K. B. 604 ; sub nom, R. v. Warden 
OF THE Elbet, 3 Mod. Rep. 335. 

Annoiaiions :—-C0UBd, Ex p, Dupleesis (1754), 2 Ves. Sen. 
638. Mentd. Huggina v. Baiubridgro (1740), Willes. 241 ; 
R. V, TiUey (1795), 2 Loach, 5(52. 


460 . Effect of.]— Anon. (1570), 3 Dyer, 

292 a, pi. 71 ; 73 E. R. 666. 

461 , Finality of.] — S touguter’s Case, 

No. 270, ante. 


Part V. — Habeas Corpus. 


Sect. 1.— AD SUBJICIENDUM. 

Sub-sect. 1. — Nature of the Wiut. 

462. Not an original mil,]— Habeas corpus is no 
original writ. And if it be in the nature of a 
judicial Avidt , t liei^e must be a cause for it (Vaughan, 
C.J.).— Anon. (1671), Cart. 221 ; 124 E. R. 927. 

463. Writ of right — In nature of a writ of 
error.] — Bushelt/s Cask, No. 664, post, 

464. .] — The writ of habeas corpus at 

common law, although a writ of right, is not | 
grantable of course, but only on motion in term i 
tim#', stating a probable cause for the application, A 
verified by affidavit. — Hobiiouse’s Case (1820), ' 
3 B. &: Aid. 420 ; 1 State Tr. N. S. App. 1346 ; i 
106 E. R. 716 ; svJb nom, R. v, IIobuouse, 2 Chit. 
207. i 

Annoiaiions Refd. Ex p. Beochlntr (1825), 6 Dow. & Ry 

K. B. 209 ; II. v Middlesex (1840), 3 State Tr. N. S. 
1239 ; Stockdalo v. Hansard (1840), 4 Jur. 70; Er p. , 
Aston (1844). 8 J. P. 663 ; Cams Wilson's Case (1845), > 
7 Q. B. 984 ; Cobbett v. Slowuian (1850), 4 Kxch. 747 ; 
Bradlaufirh v, Erskmc (1883), 31 W. R. 365. Mentd. R. v, 
Evans (1840). 8 Bowl. 451 ; Oosset v. Howard (1847), 10 

Q. B. 411 ; Cobbett v. Truro (1853), 20 L. T. O. S. 25^ 

465. At common law.] — Ex p, Besset, 

No. 474, post, 

466. Remedial writ — Prerogative writ.] — The 

writ is a habeas corpus at common law, for it i*;* 
not signed per siaiuium ; it is called a prerogative 
writ for the King, or a remedial writ (De Urey, 
L.C.J.).— Crosby’s (Brass) Case (1771), 3 Wils. 
188 ; 2 Wm. Bl. 754 ; 19 State Tr. 1137 ; 95 
E. R. 1005. 

AjimdfiiwnH : — Mentd. Wood’b Case (1771), 2 Win, Bl. 745 ; 

R. V. FloAvcr /17y9), 8 Term Rep. 314 ; Burdett v. Abbot | 

(1812), 4 Taunt. 401 ; Middlesex Sheriff’s Case (1840), , 
11 Ad. dc El. 273 ; Stockdale v, Hansard (1840). 3 State 
Tr. N. S. 723 ; Howard v, Gosset, Gosset v, Howard i 
(1847), 6 State Tr. N. S. 319 ; Wenaleydale Peerage CJase 
(1866), 8 State Tr. N. S. 479. I 

467. .] — K. V, Ferrers (Earl), No. 

499, post, 

468. .] — Crowley’s Case, No. 666, 

post, 

469. Not punitive.] — On an application by 

the parent for a writ of habeas corpus in respect 
of a cliild, dirt»cted to the head of an institution 
for destitute children in which the child had been 

laced, it appeared that before the proceeding.s 
egan he had without authority from the parent 
handed over the child to another person to be 
taken to Canada & he alleged that he did not know 
whei*e he or the child was. The Ct. of Appeal 
affirmed an order absolute of the Q. B. Div. that 


the writ should issue : — Held: (1) Such an order 
was an order within the moaning of Jud. Act, 
1873 (c. 66), s. 19, & an appeal lay from it to 
the Ct. of Appeal ; (2) the writ ought to issue 
on the ground that appet. was entitled to require 
a return to be made to tlie writ in order that the 
facts might be more fully investigated ; (3) tlio 
time for making the return to the writ would be 
extended to three months from the date of the 
judgment. 

{ i ) The remedy of habeas corpus is, in my opinion, 
intK?ndcd to facilitate the release of pei*sons actually 
detained in unlawful custody, & was not meant 
to afTord tlie means of inflicting penalties on those 
persons by whom they were at some time or other 
illegally detained (TiOUD Watson). —Barn ardo v. 
Ford, Uossage’s Case, [1892] A. C. 326; 61 
L. J. Q. B. 728 ; 67 L. T. 1 ; 66 J. P. 629 ; 41 
W. R. 333 ; 8 T. L. R. 728 ; 80 Sol. Jo. 681 ; 
1 R. 17, H. Ji. ; affg, S. 0. sub nom, R. v, Barnardo, 
Gossage’s Case (1890), 24 Q. B. D. 283, O. A. 

Annotations: — OenctaHy, Mentd. Gordon v. Gordon, [19041 
P. 163 ; R. V. Pincknoy, [1904] 2 K. B. 84 ; 11 v. Crewo 
(1910), 102 L. T. 760. 

470. .] — The object of the writ is not 

, to punish previous illegality, but to release from 
I previous illegal detention (Scrutton, L.J.). — 

' R. V, Home Secretary, Ex p, O’Brien (1923), 39 

T. L. R. 487, 0. A. ; revsg, S. O. sub nom. Ex p, 

I O’Brien, 39 T. L. R. 413, D. 0. ; subsequent pro- 
1 ceedings, sub nom. Home Secretary v, O’Brien, 

1 Times, May 15, H. L. 

471. Issued on cause shown — Not as ol course.] 

— Anon., No. 462, ante. 

472. ,] — Uobuouse’s Case, No. 464, 

ante, 

473. .] — He Newton, No. 520, post. 

4n^, Issues at common law — May be claimed by 

foreigner — Offence not triable in England.] — The 
writ of habeas corpus issues at common law. It 
lies, therefore, though the person who claims it 
is a foreigner, & is charged with a crime, & though 
that crime be not triable in this country. 

This is an application for a habeas corpus at 
common law. The right to make such an applica- 
tion was not first created by Habeas Corpus Acts, 
1679 (c. 2) & 1803 (c. 140). It is a right as old as 
the law, & was expressly declared by Bill of 
Rights, 1688 (c. 2), to be so (Lord Denman, O.J.). 
— Ex p, Besset (1844), 6 Q. B. 481 ; 1 New Sess. 
Oas. 337 ; 14 L. J. M. C. 17 ; 4 L. T. O. S. 93*; 
8 J. P. 743 ; 9 Jur. 66 ; 116 E. R. 180. 


PART V, SECT. 1, SUB-SECT. 1. 
468 i. Wrii of right .] — A habeas corpus 
a writ of Tight.— R. v. Hkaib (1744), 
18 State Tr. 1.— IR. 

I. Prerogative writ .] — Hunter 


470 i. Issued on cause shown — Not as 


t. Issues at common law — Wlicrt 
person detained on criminal charge — 
Habeas Corpus Act, 1670, applies,]:^ 
Re Shaughnessy (1881), 21 N. B. R. 
182.— CAN. 
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SuB-SBCT, 2 . — Jurisdiction. 

A. What Courts may issue Writ. 

See Judicature Act, 1873 (c. 66), b. 16. 

476. All superior courts.] — Bushbll’s Case, 
No. 664, post. 

476. Court ol Chancery.] — (1) The Ot. of Cli. 
in England has by its common law jurisdiction 
authority as general as the common law cts. have 
to issue a writ of habeas corpus. 

(2) Such writ since the passing of Ct. of Ch. 
Act, 1842 (c. 103), & Ord. 4 in Ch. of 1842 
made in pursuance thereof, is properly sealed 
in the oiHce of the clerk of records & writs. An 
objection to a writ so sealed that it ought to be 
sealed with the Great Seal of England was over- 
ruled. 

(3) A writ of habeas corpus ad subjiciendum is 
a common law prerogative writ, which runs into 
the island of Jersey . — Re Belson (1850), 7 Moo. 
P. 0. 0. 114 ; 7 State Tr. N. S. 1132 ; 14 Jur. 
631 ; 13 E. R. 823, P. C. 

See^ also^ No. 666, post. 

B. To What Places the Writ runs. 

See Habeas Corpus Acts, 1079 (c. 2), 1810 
(c. 100), 1802 (c. 20), s. 1. 

477. Cinque Ports — At common law.] — B ourn’s 
Case (1019), Cro. Jac. 543 ; Palm. 54, 96 ; 79 
E. R. 465 ; sub nom. Barnes’ Case, 2 Roll. Rep. 1 57. 
Annotalions : — Mentd. R. v. Broom (1097), 12 MoA Rep. 

134 ; R. V, Morgran (1836), 7 C. & P. 642 ; Canadian 
PrlsoucrB* Case (1839), 3 State Tr. N. S. 963. 

478. S. 1\ Anon. (1609), 1 Sid. 431 ; 82 E. R. 
1200. 

479. S. P. Alder v. Puisy (1071), 1 Proem 
K. 13. 12 ; 89 E. R. 10. 

480. County Palatine — Durham.] — J obson’s 
Case (162(i), Lat. 100 ; 82 B. R. 325. 

481. .] — R. V. Pell & Offly (1074), 

3 Keb. 279 ; 84 E. R. 720. 

482. Chester.] — ^A non. (1705), 1 Salk. 354 ; 

91 E. R. 309. 

483. Channel Islands — Jersey.] — R. v. Overton 
( 1008), 1 Sid. 380 ; 82 E. R. 1173. 

484. .] — R. V. Salmon (1069), 2 

Keb. 450 ; 84 E. R. 282. 

485. .] — Carus Wilson’s Case, No. 

650, post. 

486. ,] — Be Belson, No. 476, ante. 

487. Ireland.]— A non. (1081), 1 Vent. 357 ; 80 
E. R. 230. 

488. Scotland.] — R. v. Cowlb (1759), 2 Burr. 
834 ; 2 Keny. 519 ; 97 E. R. 587. 

Airmot^iona : — Consd. Re Crawford (1849), 13 Q. B. 613. 
Expld. Rx p. Anderson (1861), 3 E. & E. 487. Refd. 
Berwick-upon-Tweed Corpn. v. Shanks (1826), 3 Bing. 
459 ; Ex p, Browne (1864), 10 L. T. 468. Mentd. Tooth 
V. Bagwell (1826), 3 Btngr 373. 

489. Berwick-upon-Tweed.] — R. v. Cowle 
( 1769), 2 Burr. 834 ; 2 Keny. 519 ; 97 E. R. 587, 
Af^taiunis : — Consd. Re Crawford (1849), 13 Q. B. 613, 

Ezpld. Ex p. Anderson (1861), 3 E. & E. 487. Reid. 
Berwiok-upon-Tweed Corpn. v* Shanks (1826), 3 Bing. 


459 ; Er p, Browne (1864). 10 L. T. 458. Mentd. Tooth 

V. Bagwell (1826), 8 Bing. 373. 

490. Isle Of Man — At common law,] — Semble : 
a writ of hai^ea^ corpus ad subjiciendum runs to 
the Isle of Man, at any rate since Isle of Man 
Purchase Act, 1705 (c. 20), by which the island is 
vested imalienably in the King & his successors. 
If it does so run it is on the common law principle, 
not by Habeas Corpus Act, 1079 (c. 2 ). — Re Craw- 
ford (1849), 13 Q. B. 013 ; 7 State Tr. N. S. 
961 ; 18 L. J. Q. B. 225 ; 13 L. T. O. S. 185 ; 13 
J. P. 034 ; 13 Jur. 955 ; 116 E. R. 1397. 
Annotations : — Consd. Martin v, Mookonochie (1879), 4 

Q. B. D. 697. Refd. Kx p. Anderson (1861), 3 L. T. 622 ; 

Ex p. Brown (186t), 5 B. & S. 280. 

491. .]—Bx p. Brown (1864), 5 B. & S. 

280 ; 4 New Rep. 103 ; 33 L. J. Q. B. 193 ; 10 
L. T. 458 ; 28 J. P. 600 ; 10 Jur. N. S. 945 ; 12 
W. R. 821 ; 122 E. R. 835. 

492. All parts of dominions of Crown — Canada.] 
— Ex p. Andekson (1801), 3 E. A E. 487 ; 30 
L. J. Q. B. 129 ; 3 L. T. 022 ; 25 J. P. 1 10 ; 7 
Jur. N. 8. 122 ; 9 W. R. 255 ; 121 E. R. 525. 
Annotalions : — Consd. He Mansergh (1861), 1 B. &; S. 400 ; 

R. V. Crewe, Ex p. Sokgorno, [1910] 2 K. B. 576. Refd. 

Ex p. Brown (1864) 5 B. & S. 280. 

See^ now. Habeas Corpus Act, 1862 (c. 20), s. 1. 

493. Protectorate — Not “foreign dominion of 
the Crown ” — Within Habeas Corpus Act, 1862 
(c. 20), s. 1.] —The chief of a tribe in the Pro- 
tectorate of Bechuanaland was detained in custody 
witliin the Protectorate by vii'tue of a proclamation 
made by the High (>omr., under the j^owers con- 
ferred by an Ord. in Council, on the ground that 
the detention of S. was necessary for the preserva- 
tion of peiico within the Protectorate. On an 
application by S. for a writ of habeas corpus to the 
Secretary of State for the Colonies : — Held : ^ (1) the 
Protectorate was a foreign country in which His 
Majesty had jurisdiction within Foreign Jurisdic- 
tion Act, 1890 (c. 37), ^ the detention of S. was 
lawful ; (2) tlie Protectorate was not a “ foreign 
dominion of the Crown ” witliin the above Act. 

Scnible : a writ of habeas corpus can ho properly 
addressed to the pei*son who lias control of 
prisoner, & that he can order the gaoler to release 
prisoner. The writ should therefore have bc^en 
addressed to the High Oomr., iSc not to the Secretary 
of State, who had no control over S.’s custody. — 
R. V, Crewe (Earl), Exp. Sekgome, [1910] 2 K. B. 
676; 79 L. J. K. B. 871; 102 J.. T. 700 ; 20 
T. L. R. 439, C. A. ^ ^ 

494. Foreign country — Outside jurisdiction of 

court .] — Ex p. Wyatt (1837), 5 Dowl. 389 ; Will. 
WoU. & Dav. 70 ; sub nom. R. v. Rocuport & 
Wyatt, 1 Jur. 84. « _ „ 

Annotation Reid. K. v. Pinckney, [1904] 2 K. B. 84. 

495 . .J — (1) On appeal from a 

decision of a Hiv. Ct. affirming an order made 
by a judge in chambers, on the application of a 
husband, for the issue of a writ of habeas corpus 
requiring his wife to bring up the body of his 
child:— Held : there was no power in the ct. or 


PART V. SECT. 1, SUB-SECT. 2.— A. I Ali (1910), 15 B. C. R. 65 ; 14 W. L. R. 

I 169.— CAN. 


u. Supreme Court.] — The Supreme 
Ct. has authority to issuo writs of 
habeas corpus. — Hunter & Co. v, 
Hbrnaman (1823), 1 Nfld. L. R. 285. — 

NFLD. 

a. Exclusive right to issue.] — 

Ex p, Stratubk (1886), 26 N. B. R. 
374.--CAN. 

b. Power of court limited .] — 

Ex p. MacDonald (1896), 27 S. C. R. 
683.— CAN. 

o, 1 — R. t>. Clements 

(1003), 34 N. S. R. 443.— CAN, 
d. Court of Appeal — No primary 
iurisdicHon to issue.} — R. e. Rajeoiat 


e. .] — The ct. of appeal 

has no primary jurisdiction to grant 
a rule for issue of a writ of habaui 
corpus. — Ex p. Bouvy (No. 3) (1900), 
18 N. Z. L. R. 608.— N.Z. 

f. Judge of such court ^ has 

power 08 ex officio judge of 
Bench,] — Re Beck, [1917] 1 W. W. R. 
657 ; 27 Man. L. R. 288.— CAN. 

g. County court.] — Tho county ot. 
cannot Issue a writ of 

—Re Harris (1894), 26 N. S. R. 608.— 
CAN. 

h. Even if judge acting as 

master of Supreme Court.} — K. v. 


WoODWOBTU (1912), 12 E. L. R. 70. — 

CAN. 


k. Unless applicant confined 

within count u.y-n. v. WilAON, p. 
lliviNQ (1901), 35 N. B. R. 401. — CAN. 


476 I. Court of Chanoery.] — Tho issue 
of writs of habeas corpus is not confined 
to cts. of law, but is within the juris- 
diction of cts. of equity. — H. v. VS^aters, 
[1912] V. L. K. 372,— AUS. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

1. Not to places outside jurisdic- 
tion of court.] — R- v. Riel (No. 1) 
(1885), 1 Terr. L. K. 20 ; 2 Man. L. R. 
302.— CAN. 
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Crown Practice. 


Sect. 1. — Ad subjiciendum: Sub-sect, 2, B, c£? C,; 
sub-se ct, 3, A . <£: B, (a),] 

a judge, to order the issue of a writ of habeas corpus 
directed to a person who at the date of the omer 
was out of the jurisdiction. • 

(2) I never heard of a case in which the writ 
was allowed to lie in the ofHce to await an oppor- 
tunity of serving it, & I have no doubt as to the 
necessity of the writ being served at once 
(Mathew, L.J.). — R. v. Pinckney, [1004] 2 K. B. 
84 ; 73 L. J. K. B. 475 ; 90 L. T. 408 ; 68 J. P. 
361 ; 62 W. R. 338 ; 20 T. L. R. 303 ; 48 Sol. Jo. 
328, O. A. 

C, Against Whom the Writ may issue. 


496. The Crown.] — Darnel’s Case, No. 
post. 


497. .] — A warrant of commitment under . 

the Sign Manual is bad, & the Ct. of K. B. will 
discharge the party on habeas corpus. — R. v, 
Browne, Corret, etc. (1686), 2 Show. 484 ; 89 
E. R. 1055. 

498. The Executive.] — SeiMe : if it appears to 
the ct. that a misuse of the power conferred upon ' 
the Executive is imminent the ct. can upon an | 
application for a writ of habeas corptis deal with 
the matter, oven though, in the form in which 
the application is made, the point is not technically 
before the ct. & the Executive alleges that appet. 
is in legal custody. — R. v. Brixton Prison 
(Go\^rnor). Ex p, Sarno, [1916] 2 K. B. 742 ; 
86 L. J. K. B. 62 ; 115 L. T. 608 ; 80 J, P. 389 ; 
32 T. L. R. 717 ; 14 L. G. R. 1060. D. 0. 


AnruMions Be!d. R. v. Chiswick Police Station Super- 

InttiudeDt, Ex p. Saokstedcr, [1918] 1 K. B. 678 ; R. v, 

Bn>ton Pribon, Ex p Bloom (1920), 90 L. J. K. B. 574. 

Mentd. Brlghtman v, Tate (1919), 35 T. L. R. 209. 

499. Peers.] — (1) Peers must yield obedience 
to writs of habeas corpus. 

(2) An attacliment will issue against a poor to 
enforce obedience to the writ. 

(3) Tills is «'i habeas cor 2 )us at common law which 
is a prerogative writ for the liberty of the subject 
(Faird Mansfield, C.J.). — R. v. Ferrers (Earl) 
(1758), 1 Burr. 631 ; 97 E. R. 483. 

500. Not foreign legation,!— Re Sun Yat (1896), 
Short & Mellor's Crovm Office Practice, 2nd ed, 
318. 


Sub-sect. 3.— Purposes of the Writ. 

A, In General. 

501. Safeguard against unlawful detention.] — 

R. V. Clarkson, No. 782, post. 

502. .] — The intent of an hahecui corpus is 

to provide against a restraint of liberty. — R. v. 
Smith (1736), Ridg. temp. H. 149 ; Ounn. 72 ; 
7 Mod. Rep. 234 ; 2 Stra. 982 ; 27 E. R. 787. 
AnnotaixoM Mentd R. v. Delaval (1703), 1 Wm. Bl. 410 ; 

Rr^Lloyd (1|G). 4 Scott, N. R. 200 ; R. v. Clarke (1857), 

503. .] — R. V, Ferrers (Earl), No. 499, 

ante. 


604. .] — The ct. will not, at the prayer of | 

the master grant a habeas corpus to bring up an i 
apprentice impressed, he being willing to enter 


into the King’s service. — p. Landsdown (1804), 
5 East, 38 ; 102 E. R. 983. 

505. ,] — Watson’s Case, No, 686, post. 

506. .] — Where a wife is, by her own 

desire, living apart from her husband, &; is 
under no restraint, the ct. will not grant a habeas 
corpus on the application of the husband, for the 
purpose of restoring her to his custody. — R. v. 
I^ggatt (1862), 18 Q. B. 781 ; 19 L. T. O. S. 
201 ; 10 J. P. 472 ; 118 E. R. 296 ; svb nom. Ex p. 
Sandilands, 21 L. J. Q. B. 342 ; 17 Jur. 317. 
Annotation : — Reid. R. v. Jackson, [1891] 1 Q. B. 671. 

507. .] — Upon an application for a habeas 

corpus^ the question for the consideration of the 
ct. is whether the person brought up on habeas 
coTpiis is under illegal custody without that person’s 
consent. — Re Agar-Ellis, Agar-Eilis v. IjAS- 
CELLES (1883), 24 Ch. D, 817 ; 63 L. J. Ch. 10 ; 
60 L. T. 161 ; 32 W. R. 1, O. A. 

Annotations : — Rofd. R. w Gyugall, [1893] 2 Q. B. 232. 
Mentd. Re Scanlan (1888), 40 Ch. I). 200 ; Re McGrath, 
[1893] I Ch. 113; Thomasset v. ThomaHSOt, [1894] P. 
295 ; Re Nekton. [1896] 1 Ch. 740 ; Re Mathlcson (1918), 
87 L. J. Ch. 446. 

608. .] — (1) Wliere a person has been dis- 

charged from custody by an order of the High Ct. 
under a habeas corpus the Ct. of Appeal has no 
juiibdiction to entertain an appeal. 

(2) If release was refused a person detained 
might make a fresh application to every judge or 
every ct. in turn, & each ct. or judge was bound 
to consider the question independently, & not 
to be influenced by the previous decisions refusing 
discharge (Lord Halsbury, C.). 

(3) The law of this country has been very 
jealous of any infringement of personal liberty, & 
a groat safef^iard against it has been provided by 
the manner in which the cts. have exercised their 
jurisdiction to discharge under a writ of habeas 
corpus those detained unlawfully in custody (Lord 
Hehschell). — Cox V. Hakes (1890), 15 App. Cas. 
606 ; 60 L. J. Q. B. 89 ; 63 L. T. 392 ; 64 J. P. 
820 ; 39 W. R. 145 ; 6 T. L. R. 466 ; 17 Cox, C. C. 
158, H. L. ; rctjsg. S. C. sub nom.. Ex p, Cox 
(Bell) (1887), 20 Q. B. T). 1, C. A. ; restg. S. C. 
sub nom. Exp. Cox (Bell), 19 Q. B. D. 307. 
Annotations: — As to (1) Distd. Barnardo v. McHugh, [18911 

A. C. 388. Eefd. R. V. Barnardo (1889), 23 Q. B. D. 
305 ; R. V. Jackeon (1801), 64 L. T. 679. As to (3) Reid. 
Brady v. Gibb (1921), 37 T. L. R. 976. Ocnerally. Mentd. 
Re Standard Manufacturing [1891] 1 Ch. 627 ; The 
Tynwald, [189.5] P. 142 ; Seaman w. Burley. [1890] 2 
Q. B. 344 ; Watney, Combe, Reid v. Berners, [1914] 
3 K. B. 288 ; Rc Boaler, Rc Vexatious Actions Act, 1896, 
[1915] 1 K. B. 21 ; It. v Halllday, [1917] A. C. 260 ; 
Fosbender v A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 

509. .] — Barnardo v. Ford, Gossagb’s 

Case, No. 469, ante. 

610. Control of Inferior courts.] — The object of 
the control which this ct. has over the ecclesiastical 
cts. by means of the writ of habeas corpus is to 
keep those cts. within the jurisdiction which the 
law has assigned to them, & not to correct any 
error into which they may fall in the exercise of i£. 
—Re Baines (1840), 1 Cr. & Ph. 31 ; 4 Jur. 1194 ; 
41 B. R. 401, L. O. 

Annefotiona Mentd. Richards v. Dyke (1842), 3 Q. B. 
256 ; Dale’s Case, Enraght’s Case (1881), 6 Q. B. D. 376 ; 
Dean v. Green (1882), f P. D. 79 ; Ex p. Cox (1887), 19 
Q. B. D. 307. 

Nature of the writ, see Sect. 1, sub-sect. 1, anie» 


PART V. SECT. 1, SUB-SECT. 3.— A. 

_ JM)1 i. Safe&uard against unlawful 
aciention. ]— The object of habeas corpus 
Jh to bpe that no person is <lcprlvea of 
liberty illegally Sc against his 
wiU, Sc not to defyennine the respective 
rights of parties over one another.-— 
Stoppeu^rnv. Hull (1876), 2 Q. L. R. 
256.*— “CAN. 


501 Jj. . ] — ^A writ of habeas corpus 

lies only in cases where persons are 
imprisoned or deprived of their 
liberty. — Re Obmun (1918), Q. R. 27 
K. B. 282.— CAN. 

ill. .] — The rights of personal 

liberty which persons in Cape (Colony 
enjoy are substantially the same as 
those which are possessed in Groat 
Britain, it is tne duty of the ot. 


to protect personal liberty whenever 
it is inhlngod upon. — Re Kok (1879), 
Buoh. A. C. 45.— S. AP. 

m. Remission of portion of sen- 
tence.] — Habeas Corpus Act does not 
apply when a oonvlct desires a portion 
of nis sentence remitted. — R. v. 
Huoklb (1914), 19 D. L. R. 859.— 
CAN. 
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B. To test ValidUy of Commitment, 

(a) In General, 

511* General rule.] — ^The principle of grantir^ 
habeas corpus is that if we And that a party is 
rightly in custody we do not interfere (Pattbson, 

J. )‘ — P* Thomas (1849), 13 J. P. Jo. 762. 

612. Mere formal defect in commitment — 
Whether ground for interference.] — R. v. Bethel, 
No. 656, post, 

513 . .] — Deft, was brought up from 

Oxford gaol on a habeas corpus. It appeared that 
he had been committed for want of sureties in an 
action in the Vice-Oliancellor’s Ot. for injury & 
damage to the value of £1000, & by warrant the 
beadles of the university were rcq[uired to carry 
him to prison. On motion for his discharge : — 
Held: he would be discharged because (1) the 
warrant was not directed to any gaoler, but was 
only generally to carry him to prison ; (2) it did 
not appear that xjltf. had made any affidavit of a 
debt, without which the ct. below could not hold 
to bail. — li, V, Smith (1732), 2 Stra. 934 ; 2 Bam. 

K. B. 133 ; 93 E. R. 961. 

614. .] — The Ct. of K. B. will not 

grant a habeas corpus to discharge out of custody 
a person who has been convicted of libel, at the 
commission of oyer & terminer, at the Old Bailey, 
on the ground that when the verdict was returned 
only one comr. was present instead of two, as 
required by law. But qu, : whether such a cir- 
cumstance may not be assigned as error. — ^R. v, 
CAHLII.E (1831), 4 C. & P. 415 ; 2 State Tr. N. S. 
459 ; subsequevi proceedings^ 2 B. & Ad. 362, 971. 

— Mentd. II. v, Middlesex JJ. (1834), 3 Nev. & 

M. K. B. 110. 

615. .]-- A ct. of equity committed a 

party, under a writ of rebellion. The commit- 
ment, wliich was regular in other respects, omitted 
the date of the return to the writ of rebellion ; & 
it was suggested, on motion for habeas corpus^ that 
this omission had the effect of concealing the 
falseness of the return -Held : this was no 
ground for a habeas corpusy but only for an applica- 
tion to the ct. of equity. Whore, upon a prisoner 
being brought up by habeas corpus ad subjiciendum, 
it appears that he is detained for a legitimate 
cause, the ct. will not inquire whether another 
cause, on which also he is detained, be legitimate. 
Where the detention is objected to solely on the 
ground of an alleged impropriety in the details of 
a suit in an Equity Ct. which has committed the 
prisoner, this ct. will not interfere. — Re Cobbett 
(1846), 7 Q. B. 187 ; 116 E. R. 458. 

Annntati(m : — Mentd. OoBset v. Howard (1845), 10 Q. B. 411. 

516. Conviction on indictment — Right to remove 
by certiorari taken away by statute — Commitment 
not before court.] — Qu, : whether the validity of 
a conviction, where the right to remove it by 
certiorari is t^ken away by statute, can bo ques- 
tioned on motion for a habeas corpus, the commit- 
ment not being before the ct. — Re Bootuboyd 
(1846), 16 M. W. 1 ; 2 Now Soss. Cas. 250 ; 16 

L. J. M. C. 67 ; 6 L. T. O. S. 323 ; 10 J. P. 484 ; 
10 Jur. 117 : 153 E. R. 736. 

Annotation: — Mentd. R. v, Sbipperbottom (1847), 16 

L. J. M, C. 1J3. 


617. .] — A writ of habeas corpus is not 

grantable in general where the party is in execution 
on a criminal charge, after judgment, on an in- 
dictment according to the course of the common 
law. — Ex p, Lees (1858), E. B. & E. 828 ; 31 
L. T. O. S. 247 ; 6 Jur. N. S. 333 ; 6 W. R. 660 ; 
120 E. R. 718 ; sub nom. R. v, Lees, 27 L. J. Q. B. 
403. 

Annotations .’^Apld. R. v. Lewes Prlflon, Ex ». Doyle, [19171 

2 E. B. 254. Mentd. He Anderson (1861), 30 L. J. Q. B. 

129 ; JRe Manserffh (1861), 1 B. dc S. 400. 

618. Court«martial.] — I concur in the 

judgment of the L. C. J. on every point, Ac I only 
wi^h to add, in case these proceemngs should be 
regarded as an encouragement to persons who 
have been convicted of indictable offences to apply 
for writs of habeas corpus, that Ix)rd Campbell, C. J. 
said in Ex p, Lees [No. 617, ante], that a wiit of 
habeas corpus “ is not grantable in general where 
the party is in execution on a criminal charge, 
after judgment, on an indictment according to the 
course of common law.** In my judgment that 
principle applies where a person has been con- 
victed by a duly constituted ct.-martial the pro- 
ceedings of which have boon in due course con- 
firmed by the competent authority (Avory, J.). — 
R. V, Lewes Prison (Governor), Ex p, Doyi.e, 
[1917] 2 K. B. 254 ; 86 L. J. K. B. 1514 ; 116 
L. T. 407 ; 81 J. P. 173 ; 33 T. L. R. 222 ; 25 
Cox, C. C. 636, D. C. 

519. Indictment for murder — Delay in prosecu- 
tion — Habeas Corpus Act, 1679 (c. 2), s. 7.] — Before 
the spring assizes, 1840, A. w'as committed to 
take his trial at those assizes for shooting B. 
The trial was postponed to the summer assizes, 
on the ground, that B. was too ill from his wounds 
to be able to attend to give c\’idence. Before the 
summer assizes 13. dit'd, & at those assizes a true 
bill for the murder of B. was found against A., 
Ac application was made on the part of the pro- 
secution to postpone the trial to the next spiing 
assizes, on the ground of the illness of a material 
witness : — Held : the application would bo granted, 
Ac A. was not entitled to his discharge under 
Habeas Corpus Act. 1679 (c. 2), s. 7. — R. v, Bowen 
(1840), 9 C. & P. 509. 

620. Committal by magistrate — Discharge 

of jury at trial — Not equivalent to acquittal.] — (1) 

A prisoner committed by a justice of the peace for 
murder was indicU^d at the assizes, pleaded not 
guilty, Ac was given in charge to a jury. Tlie jury 
remained in deliberation all night. Next day, 
being brought into ct. they stated that they had 
not agreed, Ac were not likely to agree, on their 
verdict. The otlier business of the assize for the 


county was over, Aic the judge’s duty called hi m 
to the next assize town. He discharged the jury 
Ac remanded the prisoner. On motion for a habeas 
corpus at common law : — Held : whether the judge 
was or was not justified in discharging the jury, 
the discharge was not equivalent to an acquittal, Ac 
the p’^isoner was properly detained in custody 
under the original conmiitment. 

(2) This is an application for a habeas corpus at 
common law, which is grantable only on reasonable 
ground being shown & not of course. Before we 
suffer the writ to go, the custody must be shown to 


PART V. SECT. 1, SUB-SECT. 3.— 

B. (a). 

611 i. Oeneral rule .] — The duty of 
the ot. or a judge on a habeas corpus, 
Ib to determine on the legal sufflclenoy 
of iho oommltment. — R, v, Rbno 
(1868), 4 P. R. 281.-~CAN. 

6121. Formal defect in cemmiimmi 
— Whetlier ground for interference ,] — 


R. V, Brine (1899), 33 N. S. R. 43. — 

CAN. 

512 ii. .] — Deft, was sum- 

morlly convicted by a magistrate, & 
sentenced to imprlBonmont ; the con- 
viction did not show on its face the 
ma^trate's Jurisdiction : — Held : if 
any part of the record showed that he 
had Jurisdiction it was sufDoient. — 
R. t>. Mali (1912), 20 W. L, R. 217.— 
CAN. 


61 2 iii. Description of 

offence fullowing statute.] — Qrkevb v. 
^^LLEB (1905), Q. R. 14 K. B. 261.— 
CAN. 


612 iv. .) — A convic- 

tion & warrant of commitment are 
not had if the description of the ottenoe 
in the conviction follows the statute. 
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Cbown Pbaotioe. 


Sect 1 . — Ad sv^jiciendum: Sub-sect 3, B. (a), (b), 
MAdh (e), {f )Ag) <&:{hh C.Ji 
be illegal (Patteson, J .) — Re Newton (1849), 13 

Q. B. 710 ; 7 State Tr. N. S. App. A. 1130 ; 13 
J. P.066; 13 Jur. 006 ; 116E. R. 1437; svhnom. 

R. V. Newton, 3 Oar. & Kir. 85 ; 18 L. J. M. 0. 

201 ; 13 L. T. O. S. 206 ; 3 Cox, 0. C. 489. 
AnrwtfUio^:-~-Gerierany,igi^^^ Davison (1860), 8 Cox, 

C. C. 360 .* R. Charlesworth (1861), 1 B. & ». 460 ; 
Winsor v. R. (1866), L. R. 1 Q. B. 390. 

Sec, generally^ Criminal Law & Procedure. 

Not where effect would be to review decisions of 
superior courts — Or inferior courts acting within 
Jurisdiction .] — See Sub-sect. 3, C., jiost 

(h) Defective Warrants. 

621. General rule.] — Where a deft, seeks to be 
discharged out of custody, on the ground that the 
warrant of commitment on which ho is detained is 
illegal, he must be brouglii before the ct. by a 
writ of habeas corpus^ allliough he is too poor to 
bear the expense as the validity of the warrant 
will not be discussed in his absence . — Ex p. 
Martins (1840), 9 Bowl. 194 ; Woll. 6 ; 4 J. P. 
720. 

Annotation .*— Consd. Kx p. Cross (1857), 2 IT. & N. 354. 

522. ;.]~(l) The ct. will grant a rule calling 

on a committing magistrate to show cause why a 
writ of habeas corpus should not issue to bring up 
a prisoner, in order that the validity of the warrant 
of commitment may be discussed on showing cause. 

(2) WTiero a prisoner has been lodged in ct. 
under a bad warrant of commitment, even in the 
nature of a conviction, a good warrant of commit- 
ment subsequently delivered to the gaoler, but 
before a rule for a habeas corpus has been obtained, 
is a good answer to that rule . — Ex p. (^Ross (1857), 
2 n. & N. 354 ; 26 L. J. M. 0. 201 ; 21 J. P. 
407 ; 157 E. R. 147, 

Annotation : — a 48 to (2) Rc!d. Re Terra* 8c Extradition Acts. 
1870 & 1873 (1878), 39 L. T. 502. 

523. Where warrant prima facie valid.] — Where 
deft, had been committed, 8c the warrant was valid 
on the face of it, a habeas corpus was refused, the 
proper course being to apply to the county ct. to 
I’ecall the wamiiit. — Ex p. Pardy (1850), 1 
L. M. Sc V. 16 ; sub nom. Ex p. Pcirday, Rob. 
L. &. W. 503 ; 19 L. J. M. C. 95 ; 14 J. P. Jo. 113. 
Annotations : —1191(1. George v Somers (1855), 25 L. T. O. S. 

145. Mentd. Re Symons (1850), 15 L. T. O. S. 304 ; 
Abley v. Dale (1851 ). 11 C. B. 378. 

524. Warrant under Royal Sign Manual.] — R. v. 

Browne, Corbet, etc., No. 497, ante. 

For essentials to validity of warrant, see Criminal 
Law & Pkoc’Edure ; Magistrates. 

Extradition warrants, see Extradition & 

JVgITIVE OjbTiTSNDERS. 

Commitments by Parliament, see Parliament. 
(c) Illegal Arrests. 

526. When protected by privilege — Attending 
court.] — If a witness coming to testify in a cause 
in Middlesex be arrested in London by one knowing 
the cause he hath no remedy but by habeas corpus 
to examine Sc deliver him thereby. — Vandevelde 
V, Lluellin (1061), 1 Kcb. 220 ; 83 E. R. 910. 
Annotations : — Refd. Cameron v. Ligbtfoot (1777). 2 Wm B1 
1190 ; Magnay r. Burt (1843), 6 g. B. 381. 

526. .] — Solomon v, Underhill 

(1808), 1 Camp. 229, N. P. 

527. J — Ex p . Tillotson (1810), 1 

Stark. 470, N. P. 

PART V. SECT. 1, SUB-SECT.^^-* 

B. (b). 

6211. Geiieral rate.] — A warrant of 
commitment which recites a conviction 
must show upon the face of the recited 


528. 


-.] — A barrister who had 


attended the ct., not professionally, but as a party 
interested on a motion, was arrest^ shortly after 
he had quitted the ct. On motion for Ids im- 
mediate discharge, the ct. doubted whether he 
could be discharged without being brought into 
ct. & recommended a writ of habeas corpus to be 
issued, which having been done, & the party 
brought into ct. he was discharged.— ““Anon. 
(1835), 1 Y. & C. Ex. 331 ; 4 L. J. Ex. Eq. 46 ; 
160 E. R. 134. 

629. .] — Astbury V. Bblbin (1850), 

3 Car. & Kir. 20. N. P. 

630. Priest in ordinary of chapel royal.] — 

A “ priest in ordinary of Her Majesty’s chapels 
royal ” is privileged from arrest on process of the 
county ct. under 8 &; 9 Viet. c. 95, s. 99 for non- 
attendance on a judgment summons. The proper 
mode of obtaining his discharge in such case is by 
habeas corpus from one of the superior cts. upon 
affidavits showing his privilege, or by application 
to the judge of the county ct. — Swan v. Dakins 
(1855), 16 O. B. 77 ; 24 L. J. C. P. 131 ; 25 
L. T. O. S. 54 ; 19 J. P. 358 ; 1 Jur. N. S. 378 ; 
3 W. R. 369 ; 3 C. L. R. 602 ; 139 E. R. 684. 
Annotations : — Consd. Goorgo v. Summerp (1 855), 24 L. J. Ex. 

247 ; Re Wilson (1857), 30 L. T. O. S. 138. Reid. George 

V. Somei*8, Kx p. Soiners (1855), 24 L. J. C. P. 185 ; Re 

Wilkins, Ex p. Wilkins (1862), 5 L. T. 647. Mentd. 

Bailey v. Plant, [1901] 1 K. B. 31; R. v. Birmingham 

County Court Judge (1902), 71 L. J. K. 13. 881. 

j Immunity of the Crown, members of the royal 
household, & Crown servants from arrest, sec 
I Constitutional Law, Vol. XI., pp. 520, 521, 
i Nos. 254-271. 

j Privilege from arrest generally, see Sheriffs & 

I Bailiffs. 

531. Second arrest for same offence — Habeas 
Corpus Act, 1679 (c. 2), s. 6.J — Sect. 0 of the above 
Act applies to a second arrest for the same offence 
but not to a second arrest for a different offence. 

A coolie who had been imprisoned with a view 
I to being surrendered to the Cliinese Govt., on the 
I ground of his having feloniously seized a sldp at 
I sea & murdered some of the crew, had been brought 
up on a writ of habeas corpixs & discharged by th(i 
Chief .Justice of Jlong Kong. Thereupon he was 
again arrested on a warrant for piracy jure gentium. 
On being brought up again on a writ of habeas 
corpus, he was again discharged on the ground 
that he had been committed a second lime for tlie 
same offence, contrary to Habeas Corpus Act, 
1679 (c. 2), s. 0: — Held: the first order of dis- 
charge should be upheld, but the second should 
be revei’sed. — A.-G. for Colony of Hong Kong 

V. Kwok-a-Sing (1873), L. R. 5 P. V. 179; 42 
L. J. P. C. 64 ; 29 L. T. 114 ; 37 J. P. 772 ; 21 

W. R. 825 ; 12 Cox, 0. C. 565, P. C. 

Annotations: — Expld. Cox v. Hakes (1890), 15 App. Cao. 

606. Ck>]Uid. H. V. Brlxton I’rison, Kx p. StaDmann, 
[1912] 3 K. B. 424. Mentd. Sivewrlght v. Allen, [1906] 
2 K. B. 81. 


532. 


-.]— The above Act only applies 


when the second arrest is substantially for the same 
cause as the first arrest. — R. v. Brixton Prison 
(Governor), Ex p. Stallmann, [1912] 3 K. B. 
424 ; 82 L. J. K. B. 8 ; 107 L. T. 563 ; 77 J. P. 6 ; 
28 T. L. R. 672 ; 23 Cox, 0. 0. 192, D. C. 

(df) By Parliament 
See Parliament. 


conviction that the offence was one 
over which the committing mafidstrate 
had jurisdiction. — R. v. Collins (1888), 
5 Man. L. R. 136.— CAN. 

621 ii. .] — 1£ only defects in the 


warrant are rolled on to discharge 
an accused from custody the proper 
course is to issue a writ of habeas 
corpus . — Lkb Sun v. Herbrrt (1906), 
26 N. Z. L. K. 370.~-N.Z. 
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(e) By Inferior Courts. 

588. Bankruptcy commissioners — ^Faiiurc to 
answer satlslactoniy.] — Qu. : whether the remedy 
of a bkpt. against commitment by the comrs. for 
failure to answer satisfactorily is by writ of 
habeas corpus, or by petition . — Bx p. Tomkinson 
(1804), 10 Ves. 106 ; 32 E. R. 784, L. C. 

584, ,] — Ex p. Nowian (1804), 11 

Ves. 611 ; 32 E. R. 1187, L. 0. 

Annotations Ex j?. Oliver (1813), 2 Vos. & B. 

244 ; Re Kirby & Thomas. Er p. Kirby (1829), Mont. & M. 

212. 

635. .] — Ex p. Bagster (1828), 2 

Man. & Ry. K. B. 467. 

586. .] — Ex p, Knight (1836), 2 

M. & W. 106 ; 6 L. J. Ex, 13 ; 160 E. R. 689. 

687. .] — Ex p, Leoge (1853), 22 

L. J. Q. B. 345 ; 21 L. T. O. S. 79 ; 17 Jur. 415 ; 

1 W. R. 328 ; 1 C. L. R. 42 ; 17 .1. P. Jo. 278. 
Annotation : — Mentd. Ex p, Bradbury (1853), 18 Jur. 189. 

538 . Conduct of examination inadequate.] 

— If comrs. of bkpt. order bkpt. to be imprisoned 
under a warrant of commitment, for not answering 
a question put to him by them satisfactorily, & it 
does not appear on the face of such warrant, that 
the answer was altogether unsatisfactory, or that 
he ought to have been interrogated further, the 
ct. will order a writ of habeas corpus to issue to 
bring up bkpt. befoi'e them. — Re Wiixment (1825), 

3 L. J. O. S. 0. P. 144. 

539, 1 — jie Lee, Ex p. Lee (1834), i 

2 Mont. & A. 15. 

540. Court of Vice-Chancellor of Cambridge.] — i 

Cambridge University Case (1629), Het. 145; ' 
124 E. R. 410. 

541 , ,] — n. was committed to the Spinning I 

House at Cambridge on the warrant of the V.-C. 
of the university, stating that she had been charged 
with “ walking with a member of the university,^* 
which charge had been adjudged true. On an 
application for a w'rit of habeas corpus afTl davits 
were used proving that the form of words de- 
scribing the charge had always been used to mean, 
&: in tins instance meant, walking with an under- 
graduate for an immoral purpose ’* : — Held : the 
words must be construed literally in their natural 
sense, & as they did not charge H. with any offence 
witldn the jurisdiction of the V.-C. the application 
would be granted . — Ex p. Hopkins (1891), 61 
L. J. Q. B. 240 ; 66 L. T. 53 ; 56 J. P. 262 ; 17 
Cox, C. C. 444 ; sxb 7iom, R. v. Cambridge Univer- 
sity (Vice Chancellor), lie Hopkins, 8 T. lu R. 
161, D. 0. 

AnnotaHon: — ^Re!d. Blngley v. Quest (1907), 6 L. G. R, 938. 

Ecclesiastical courts.] — See Ecclesiastical Law. 

Naval dc military courts.] — See Royai^ Forces. 

Whether decisions of inferior courts reviewed — 
By granting writ of habeas corpus.] — See Sub- 
sect. 3, C., post. 

Mere formal defect In commitment — No ground 
for Interference*] — See Nos. 613-516, ante, No, 666, 
post. 

(f ) Of Aliens and Prisoners of W ar. 

Aliens.] — See Aliens, Vol. 11., p. 125, No. 26. 

British subjects of alien origin.]— Con- 
stitutional Law, Vol. XI., p. 552, Nos. 539, 540. 

Prisoners of war.] — See Aliens, Vol. II., pp. 
143, 167, Nos. 171, 274-276 ; Constitutional i 
Law, Vol. XI., p. 652, No. 538. 


ig) For Extradition or under Fugitive Offenders 
Act, 1881. 

See Extradition & Fugitive Offenders. 

{h) Other Cases. 

642. Jury committed for acquitting prisoner.]— 

Penn Mead’s Case (1670), 6 State Tr. 951. 

648. Crime committed in Ireland.] — A man may 
be sent over to Ireland to be tried for a crime 
there committed notwithstanding the clause in 
Habeas Corpus Act, 1679 (c. 2). — R. v. Kimberley 
(1729), Fitz-G. Ill ; 2 Stra. 848 ; 94 E. K. 677 ; 
sub nom. Anon., 1 Barn. K. B. 225. 

Annotation: — Mentd. Mure r. Kayo (1811), 4 Taunt. 31. 

644. Married woman having no separate estate 
— Imprisoned for non-payment of costs.]— W., a 
married woman, having entered into a liire &; 
purchase agreement of a piano, A failed to pay an 
instalment, was sued for delivery of piano, A com- 
mitted to prison for refusal to deliver it. She had 
no separate property : — Held : a married woman 
without separate property could not be imprisoned 
for non-payment of costs, A her discharge would 
be ordered on motion under a writ of habeas corpus. 

It has been supposed there was a rule against 
the allowance of costs on a habeas corjms, A judges 
have differed in opinion about it ; but 1 know of no 
such rule A the lady should have the costs of 
obtaining her discharge (Smith, J.). — lie IValter 
(1891), 55 J. P. 651 ; 7 T. L. R. 445, D. C. 

545. Wrongful detention to serve remanet of 
old sentence.]— R. v. Williams (1909), 3 Cr. App. 
Rep. 2, 0. C. A. 

C. Reciewmg Decisions of Other Courts. 

646. Not decisions of superior court.] — Heft. 

was tried on an indictment for perjury, convicted 
A sentenced, at nisi i>rlus. On motion for a writ 
of habeas corpus to discharge him out of custody, 

I on the ground that the judgment recited in the 
j warrant of commitment was not warranted by law : 

— Held : the ct. would not grant a writ of habeas 
' corpus, the effect of which would be to review the 
* judgment of one of the superior cts. In such 
case the n^inedy was by writ of error. — Re Dunn 
( 1847), 5 C. B. 215 ; 5 Dow. A L. 345 ; 17 L. .T. C. P. 
97 ; 10 L. T. O. S. 187 ; 130 E. R. 859. 

I 547, Chancery.] — This ct. has no power 

I to discharge upon a habeas corpus a prisoner from 
I custody under process of the Ct. of Cli. A cannot 
entertain any question as to the irregularity of 
I such process. — Re ANDREWS (1847), 4 C. B, 226 ; 

I 136 E. R. 491. 

I 648. Admiralty.] — Where on the return 

to a writ of habeas corpus in respect of a person in 
execution upon a sentence given against liim by 
the Ct. of Admlty., it does not appear that the 
Admlty. had not jurisdiction of the cause but 
only that they had proceeded to a sentence against 
the rules of their own ct., the Ct. of K. B. will not 
interfere, for he ought to have appealed. — ^A non. 
(1648), Sty. 129 ; 82 E. R. 685. 

549 . Bankruptcy Court.] — The Ct. of 

Q. B. cannot, on application for granting a writ 
of habeas corpus, inquire into the grounds upon 
which a certificate of conformity was refused by 
the Ot. of Bkpey.— C owgill (1851), 16 Q. B. 


PART V. SECT. 1, SUB-SECT. 3.— C. 

647 i. Whether decisions of superior 
Court — Chanceru — I'roceedinga ih^tgu- 
Zar.J — The ot. will not interfere by 
habeas corpus where the imprisonment 


is under process out of the Supremo Ct. 
in Equity, though the proceedings 
under wnioh such process issued are 
irregular . — Ex p. wkioht (1893), 32 
N. B. R. 64.— CAN. 

n. Supreme Court ,] — prisoner 


may obtain a writ of habeas corpus 
on showing that he was sentenced 
without jurisdiction, even if the 
sentence was imposed by the Supreme 
Ct.— Rc Sparrow (1908), 28 N. Z. L. U. 
143.— N.Z. 
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Crown Practice. 


Sed. 1 . — Ad mbjiciendum: S%d)^ect 3, C., D. (a), 
(5). (c) <£: (d), .F.; avb-aect. 4, (a).] 

836 ; ‘20 L. J. Q. B. 300 ; 10 L. T. ~0. S* 387 ; 16 
Jur. 509 ; 117 E. B. 907. 

^nnotaiiow : — Hentd. We GibBon, Kx jp. Gibson <1S53), 21 
L. T. O. S. 9 ; Jfe Lawronoe, Mortlmore Sc Bohrader (1861), 
4 L. T. 184. 

550 . Central Criminal Court.] — This ct. 

has no power to grant a habeas corpus to bring up 
a prisoner who has been convicted at the Central 
Criminal Ct., on the ground that the offence charged 
was committed at a place out of the jurisdiction 
of that ct. The proper course is, to apply to the 
A.-G. for his fiat for the allowance of a writ of 
error coram nobis, the granting or withholding 
of which is matter for his discretion. The ct. 
declined to allow the motion for the habeas corpus 
to be made by the father of the prisoner, but 
required it to be made by counsel. — He Newton 
(1855), 16 C. B. 97 ; 24 L. J. C. P. 148 ; 26 L. T. O. S. 
99 ; 19 J. P. 312 ; 3 W. R. 419 ; 3 C. L. B. 1122 ; 
139 E. R. 692. 


551. Inferior court — Not on a question of fact.] 

— Where a person convicted imder 7 & 8 Geo. 4, 
c. 30, of a malicious trespass, admitted the act 
complained of before the justice, but said that 
he did it as an act of ownership, the Ct. of Q. B. 
will not grant a writ of haiyeaa corpus upon an 
affidavit setting forth this fact, for otherwise the 
ct. would be reviewing the justice’s decision upon 
the facts.— Re (1857), 5 W. R. 607. 

552 . When acting within Jurisdiction.] 

— Though the committal of a deft, in a county ct. 
suit on an unsatisfied judgment is in the nature 
of qualified execution, it is also partly in the nature 
of punishment. Therefore deft.’s discharge from 
the judgment debt in the Insolvent Ct. does not 
entitle him to discharge from imprisonment tmder 
such committal. The application must be made 
to the county ct. judge, who has jurisdiction to 
allow or disallow the discharge, & if he disallows 
it, the superior cts. will not grant a haheas corpus, 
— George v, Somers (1855), 10 C. B. 639 ; 26 
L. T. O. S. 115 ; 19 J. P. 391 ; 139 E. R. 870 ; 
sub nom. Re George v, Somers, Ex p. Somers, 24 
Li. j. O. P. 185 ; 3 C. L. R. 861 ; sub nom. Ex p. 
Summers, 3 W. R. 487. 

jinnotiition : — Refd. Coperaau v. Rose (1857), 7 E. & B. 679. 

553 . J — Upon a rule for a habeas 

corpus, upon a committal by a police magistrate 
under Extradition Act, 1870 (c. 52): — Held: as 
this was not a ct . of appeal in such a case it would 
not question the judgment of the magistrate if 
the case was within his jurisdiction Ac there was any 
evidence to support liis decision. — Ex p, Huguet 
(1873), 29 L. 41 ; 12 Cox, C. C. 551, 

Annotations : — Consd. R. r. Maurer (1883), 10 Q. B. D. 613. 

Reid. Ejc p. Castloni (1890). 7 T. L. R. 50 ; Re Bluhni. 

764. Mentd. Re Guerlil (1888). 5^ 

d. C. 42. 


654. On ground that decision against 

weight of evidence.] — Upon an application for a 
habeas corpus in the case of a fugitive criminal 
committed by a police magistrate under the 


Extradition Act, 1870 (c. 62), the ct. has no power 
to review the decision of the magistrate on the 
ground that it was against the weight of evidence 
Wd before him, there being sufficient evidence 
before him to give him jurisdiction in the matter. — 
R. V, Maurer (1883), 10 Q. B. D. 513 ; sub nom* 
Rc Maurer, 52 L, J. M. C. 104, D. C. 

Annotatiims Refd. Er p, Castloni (1890), 7 T. L. R. 50 ; 

lie Bluhm, [1901] 1 K, B. 764. 

555 . On ground of omission to give 

formal evidence — On matter necessary to give 
Jurisdiction.] — ^A writ of habeas corpus ought not 
to be granted, where there has merely been an 
omission to give formal evidence of a matter 
necessary to give jurisdiction to the committing 
magistrate, although there has been in fact no 
question as to the existence of such jurisdiction. — 
R. V, Brixton Prison (Governor), Exp. Servini, 
[1914] 1 K. B. 77 ; 83 L. J. K. B. 212 ; 109 L. T. 
986 ; 78 J. P. 47 ; 30 T. L. R. 36 ; 68 Sol. Jo. 
68 ; 23 Cox, 0. C. 713, D. C. 

656. ,1 — The decision of an inferior 

ct. upon a matter tno decision of which is entrusted 
to that ct. cannot be questioned by means of a 
writ of habeas corpus, — R. v. Morn Hill Camp 
(Commanding Officer), Ex p. Ferguson, [1917] 
1 K. B. 176 ; 86 U J. K. B. 410 ; 115 L. T. 927 ; 
81 J. P. 73 ; 33 T. L. R. 47, D. C. 

Annotation .-—Mentd. Flint v. A.-G.. [1018] 1 Ch. 216. 

657. Acting without Jurisdiction — ^Magis- 

trates.] — The return to a habeas corpus ad sub- 
jicieyidum, to bring up B., assigned, as the cause 
of B.’s detention, a warrant by a justice. The 
warrant did not set forth the evidence, nor state 
that it was taken in the prisoner’s presence, or 
on oath. Affidavits were used showing the evi- 
dence before the justice : — Held : it was open to 
the prisoner to show, by affidavit, that there was 
no evidence from which the justice might reason- 
ably draw an inference that ihe relation of master 
& servants existed between prisoner lus employer, 
as that wo\ild show that the justice had no Juris- 
diction. — lie Baixey, Re Collier (1864), 3 E. & B. 
607 ; 23 L. J. M. C. 161 ; 18 Jur. 930 ; 2 C. L. R. 
1645 ; 118 E. R. 1269 ; sub nom. R. v. Collier, 
23 L. T. O. S. Ill ; 18 J. P. 630 ; sub nom. R. v. 
Bailey, 2 W. R. 422. 

Annotations ; — Refd. Re Authors (1889), 22 0- B. D. 845. 

Mentd. R. v. Nuimeley (1868). E. B. & E. 862 ; Buorleuch 

V. MetropolitaD Board of Works (1870), L. K. 5 Exch. 221 ; 

Mid. Ky. V. Edmonton Union Grdns., [1806] 1 Q. B. 367. 

553, ,] — The ot. of Exch. may, 

by an appfi cation for a habeas corpus, inquire by 
affidavits into facts necessary to give the magistrate 
jurisdiction. — Re Baker (1867), 2 U. & N. 219 ; 
26 L. J. M. C. 155 ; 29 L. T. O. S. 218 ; 21 J. P. 
486 ; 3 Jur. N. S. 937 ; 6 W. R. 661 ; 157 E. R. 92. 

Annotations Re Anthers (1889), 22 Q. B. D. 345. 

Mentd. Re Smith (1858). 3 H. & N. 227 : H. v, Youle 

(1861), 6 H. & N. 753 : WhltUe v. Frankland (1862), 

2 B. & S. 49 ; Unwin v. Clarke (1866), L. R. 1 Q. B. 417 ; 

James v. Evans (1807), 77 L. T. 78. 

559 , ,] — Upon an application 

for a writ of habeas corpus the ct. has power, if 
satisfied upon affidavit that the conviction, in 


552 i. Inferior court — Acting wUhin 
jurisdiction — Evmmcary trial of indict- 
able offence.] — A conviction by a 
magistrate under sects, ol the Criminal 
Code relating to the summary trial of 
Indictable offences may be brought 
up for review by a writ of habeas 
corpus.-- ll, V . St. Culib (1900), 27 
A. R. 308.— CAN. 

552 ii. Erroneous decision,] 

— Even if the decision of a stipendiary 
magistrate is erroneous, it cannot bo 
reviewed upon habeas carpus, — R. v. 
Clemknts (1903), 34 N. ^ R. 448. — 


552 ill. .] — R. e. Stabk 

(1911), 18 W. L. R. 419 ; 21 Man. L. R. 
346.— -CAN. 


o. Courts of record — General ses- 

sions.] — The record of a ct. of general 
session is not roviewable on habeas 
corpus. — Re Armstrong (1878), 4 

C. L. R. 101.— AUS, 

p. Quarter sessions.] — The 

proper proceeding to reverse a Judg- 
ment of the ct. of quarter sessions is 
by writ of error, not habeas corpus . — 
R. V. POWKLL (1861), 21 U. C. R. 215.— 


q. — — County court judge*8 crimi- 
nal court.] — The county ct. Judge's 
criminal ct. is a ct. of record. Sc its 
proceedings are not revlewable upon 
habeas corpi^, but only upon writ 
of error.— v. Murray (1898), 28 
O. R. 649.— CAN. 

Where decision is final it 

conclusive — Not reviewabU on habeas 
cortms,] — The decision of the county ot. 
in appeal from a summary conviction 
is final Sc oonolusive. Sc cannot be 
reviewed on habeas corpus. — R. v, 
Bkahisb (1901), 8 B. O. R. 171.— CAN. 
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pursuance of which appct. was imprisoned, was 
made without jurisdiction, to order him to be dis- 
charged. — JRe Authbrs (1889), 22 Q. B. D. 345; 
60 L. T. 454 ; 53 J. P. 116 ; 37 W. R. 320 ; 5 
T. L. R. 216 ; 16 Oox, 0. 0. 588 ; sub nom» Ex p. 
Anthers, 58 L. J. M. 0. 62, D. C. 

Mere formal defect in commitment — No grouivd 
for interference.]— iSce Nos. 513-515, ante^ 666,posf. 

2>. To prevent Unlawful Detention. 

(a) Of Wife. 

See Husband & Wipe. 

(b) Of Lunatics, 

See Lunatics & Persons op Unsound Mind. 

(c) Of Other Persons. 

660. Slaves — Brought to England.] — Sommer- 
SE^rr’s Case (1772), 20 State Tr. 1 ; nom. 
Somerset v, Stewart, Lofft 1 ; 08 E. R. 499. 
Annotations : — Consd. Porbes r. Cochrane & Cockbum 

(1824), 2 State Ti. N. S. 147 ; The Slave Grace (1827). 

2 State Tr. N. S. 273. l^fd. R. v. Thames Dltton (1785), 

4 Doug. K. B. 300 ; Jeffreys r. Boosoy (1864), 4 H. L. Cas. 

819 ; Worms t>. Do Voldor (1880). 49 L. J. Ch. 261. Mentd. 

Canadian Prisoners* Case (1839), 3 State Tr. N. S. 963 ; 

Fenton v, Livingstone (1859), 33 L. T. O. S. 335. 

661. .] — Re Gootoo & Inyokwana 

(1891), 35 Sol. Jo. 481. 

562. Foreigner — Exhibited for money in 
England.] — The secretary of a society laid before 
the ct. affidavits suggesting probable cause to 
believe that a helpless & ignorant foreigner had 
been brought into this country, & was being 
exhibited for money, against her consent , by those 
in whoso keeping she was : — Held : a rule must 
be granted upon her keepers to show cause why a 
writ of habeas corpus should not issue to bring 
her before the ct. — Hottentot Venus’ Case 
(1810), 13 Bast, 195 ; 104 E. R. 344. 

Annotations: — Refd. Re Canadian Prisoners (1839), 7 Dowl. 

208. Mentd. R. v. RiaU, Re Fothorbton (1860), 2 L. T. 122. 

563. Apprentice serving indentures — Improperly 
detained by master.] — (1) Upon a habeas corpus on 
which the gaoler returns a commitment, the ct. 
will only try the validity of the commitment upon 
the face of it, & where a return was that an appren- 
tice was committed for absenting himself from his 
master’s service, imder 20 Geo. 2, c. 19, s. 4, 
which appeared good, the ct. remanded the appren- 
tice, although it was sworn that he was bound when 
a minor, that when of full age he avoided his 
indentures. 

(2) A habeas corpus cannot bo to discharge an 


apprentice when of age from indentures. Sernble : 
it should be to bring up the apprentice from some 
custody or improper control over his person, as 
that of the master, if he detains him by force in 
his service. — Ex p, Giil (1806), 7 East, 376 ; 108 
E. R. 146 ; sub nom, R. v, Fenwick, Ex p. Gill, 
3 Smith, K. B. 869. 

(d) By Naval and Military Authorities, 

See Royal Forces. 

E, To obtain Custody of Infants, 

See Infants & Children. 

Illegitimate children.] — See Bastardy, Vol. HI., 
pp. 381-383, Nos. 201-204, 209, 212, 213, 217. 

F, To release on Bail, 

564. General rule.] — Re Frost (1888), 4 

T. L. R. 757, D. 0. 

Annotation .—Consd. R. ». Phillip? (1922), 86 J. P. 188. 

565. When writ granted by King’s Bench — 
Issue of certiorari to bring depositions into court.] — 

When the Ct. of K. B. grants a habeas corpus that 
a prisoner may be admitted to bail for a crime, 
they always direct a certiorari to issue, to bring 
the depositions into that ct. — R. v, Gittus (1824), 
3 L. J. O. S. K. B. 65. 

Right to be released on bail.] — See Criminal Law 
& Procedure. 


Sub-sect. 4. — Procedure. 

A, Application for the Writ, 

(a) Who may apply, 

566. Husband — Wife detained.] —R. v, Brooke 
& Fladgate, Gregory’s Case, No. 781, post, 

567. Wife— Husband detained.]— A wife may 
move in person for a habeas corpus on behalf of her 
husband. — Exp, Cobbett (1861), 15 Q. B. 182, n. ; 
117 E. R. 427. 

See, further, Husband & Wipe. 

668. Relative of person detained — Father.] — 
Re Thompson, No. 729, post, 

509 , Sister.] — Habeas corpus granted on 

the application of a sister of an orphan girl under 
fourteen, to remove her from an asylum where 
appct. was denied access to her. — Re Daley (1 860), 
2 F. & F. 258. 

670. Agent or friend — Of prisoner.] — Ashby 


PART V. SECT. 1. SUB-SECT. S.— 
D. (o), 

f . Foreigners — Under sentence of 
deportation.] — Ex p, Maugi (1918), 18 
a R. N. S. W. 150 ; 35 N. S. W. W. N. 
70.— AUS. 

t. fje Lee San (1904), 

10 B. C. R. 270.— CAN. 

a. ,] — Ikbzoyav. Canadian 

Paoifio Ry. Co. (1907), 12 B. C. R. 

464.— CAN. 


b. .1— R. V, Dutton, Re 

Woo Jin (1908), 6 B. L. R. 543.— 
CAN. 


0. .]— Re Gardner (1913), 

IS E. L. R. 147 ; 12 D. L. R. 610.— 

OAN. 


d. .] — Habeas corpus will 

lie in respect of a deportation order 
made by an officer whose jurisdiction 
to act in lieu of a Board of Inquiry 
is not shown on the face of the order. — 
R. e. Barnstbad, Ex p. Hianson Sc 
Mollbb, [1920} 66 D. L. E. 287.— 


PART V. SECT. 1, SUB-SEOT. 8.— F. 

6641. OenercU rtOe ,] — Where statu- 
ory powers have been given to Inferior 


tribunalfl to try indictable offences & 
whore the same or like methods of 
reviowltjg their judgments are also 
provided as iu the case of trials upon 
iuiliotment In the ordinary course & 
the remedies by way of habeas corpus 
are excluded, the right to boil, on a 
motion for habeas corpus ceases to 
exist, unless given by statute, but 
only because the remedy by habeas 
corpus is gone. Except in such oases 
a ot. having the inherent power of the 
former ot. of King’s Bench has juris- 
diction to admit to bail pending the 
disposition of an applloation for 
habeas corpus, unless tiie party is 
in custody on an execution in a 
criminal matter tried on indictment, 
according to the due course of the 
common law. — H. v, Iwanaohuk, 
(1918) 3 W. W. R. 207 ; 13 Alta, L. R. 
643.— OAN. 

666 1. When writ granted hy King*s 
BrrMsfl.]— Where a prisoner is charged 
with misdemeanours the King's Bench 
under Habeas Corpus Act cannot 
refuse bail although a justloe has 
discretion in such case to grant or 
refuse bail. — R. «. Larkin (1913), 
48 L L. T. 96.— IR. 


e. When vyrit granted by Supreme 
Court — Charge laid in another province. ] 
— On application for a writ of habeas 
corpus, the Supremo Court of Alberta 
has jurisdiction to admit to ball one 
arrested on a criminal charge laid in 
another province, though the arrest 
be legal, & to make the condition of 
the rooognisance that the prisoner 
shall surrender himself to the proper 
officer In the province in which the 
charge is pending against him. — R. e. 
Hughes (1914), 28 W. L. R. 659 : 
6 W. W. R. 1120.— CAN. 

f. Concurrent charges — Con- 

ditions of hail.] — D. was committed 
to gaol & refused bail on charges of 
theft & escaping from the city prison. 
A prosecution was also commenced 
against him under N. S. Temperance 
Act, & a warrant was also out to oolleot 
a penalty for another oonvlotion. 
D. applied for writs of habeas corpus Sc 
certiorari in aid tmder Liberty of Subject 
Act to be admitted to bail : — Held : 
bail should be allowed conditioned to 
appear & take his trial on the various 
ohaiges against him. — R. e. Drake 
(1918), 29 Can. Orim. Cas. 174.— OAN. 
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Crowk Practice. 


Sect, 1 . — Ad subjiciendum: Sub-aecU 4, A. (a), (b) 
& (c).] 

V, White (1704), as reported in 14 State Tr. 606, 

H. L. 

Annotations : — Menid. R. v. Paty (1704). 2 Ld. Raym. 1106 ; 
Kendall v. John (1708), Fortes. Rep. 104 ; R. v. Lo«8:en 
& Froome (171^, 1 Stra. 73 ; Selwyn v. Honeywood 
(1744), 9 Mod. Rep. 419 ; Myddelton v, Wynn (1746), 
WUlos, 597 : R. v. Mldhnrst Boroufirh (1760), 1 WUa. 283 ; 
R. e. Montaouto (175^, 1 Wm. Bl. 60 ; Chapman e. 
Plckersgill (1762), 2 Wils. 145; Milward v. Serjeant 
(1786), 14 East, 60, n. : Drewe v. Coulton (1787), I East, 
663, n. ; R. v. Pasmore (1789). 3 Term. Rep. 199 ; Schlnottl 
V. Burnstead (1796), 6 Term R^. 646 ; Harman v, 
Tappenden (1801), 1 East, 665 ; Tewkesbury Corpn. v, 
Diston (1805), 6 East, 438 : Bnrdett v. Abbott (1811), 14 
East, 1 ; CJnllen v. Morris 0819), 2 Stark. 677 ; Williams 
V. Mostyn (1838), 4 M. & W. 145 ; Stockdale v. Hansard 
(1839), 9 Ad. &; El 1 ; Fonruson t>. Klnnoull (1842), 9 
Cl. & Fin. 251 ; Hampden v. Maomullen (1843), 3 Notes of 
Cases. Supp. I. : Harnett v. Maitland (184 7), 16 M. & W. 
257 ; Pryce v. Belcher (1847), 4 C. B. 866 ; R. v. James 
(1850), 3 Car. & Kir. 167 ; Embrey v. Owen (1851), 6 
Exch 353 ; Kintr v. Rochdale (yanal Co. (1851), 14 Q. B. 
136 ; Crouch v. L. & N. W. Ry. (1854), 14 C. B. 265 ; 
Ex p. Mawby (1854), 18 Jur. 906: Nicklin v. Williams 
(1854), 10 Exch. 259 : Tozer r. Child (1857), 7 E. & B. 
377 : Waite V. N. E. Ry. (1858), K. B. & E. 728 ; Chamber- 
lain V. West End of London & Ciyetal Palace Ry (1862), 

2 B. & S. 617 ; Fotherby v Met. Ry. (1866), L. R 2 C. P. i 
188 : Smith v. Thackerah (1866), L. R. 1 C. P. 564 ; 
Bas6b6 V. Matthews (1867), L. R. 2 C. P. 684 ; Morgan r. 
Met. Ry. (1868), 37 L. J. C. P. 265 ; Metropolitan Board 
of Works V. Mc(^arthy (1874), L. R. 7 H. L. 243 ; Wood r. 
Wood (1874), L. R. 9 Exch. 190 ; Humphreys v. Cousins 
(1877), 46 L. J. Q. B. 438 ; Bowen v. Hall (1881), 6 
Q. B. D. 333 ; Dalton v. Angus (1881), 6 App. Cas. 740 ; 
Spaight V. Tedcastle (1881), 44 L. T. 689 ; Bradlaugh v. 
ErsOne (1883), 47 L. T. 618; Mills v. Armstrong, The 
Bernina (1888), 13 App. Cas. 1 ; Ratclifle v. Evans, [1892] 

2 Q. B. 524 ; Chaffers v. Goidsmid, [18941 1 Q. B. 186 : 
Allen V. Flood, [1898] A. C. 1 ; Clark v. London General 
(imnibus Co., [1906] 2 K. B. 648 : I. R. Comrs. v. Joiccy 
(No. 1), [1913] 1 K. B. 445 ; Palliser v. Dover Corpn. & 
Dover Harbour Board (1914), 58 Sol. Jo. 379 ; Hammerlon 
V. Dysart, [1916] 1 A. C. 57 ; Neville v. Loudon Express 
Newspaper, [1919] A. C. 368 ; Weld-Blundell v. Stephens, 
[1920] A. C. 956 ; Himinonds r. Newport Abercam Black 
Vein Steam Coal Co., [19211 1 K. B. 616. 

671. Of person detained.] — R. v, Clarke, 

No. 677, post 

672. ; — Wife detained by husband.] — 

A liUbband being, until guilty of cruelty, or until 
judicial separation, entitled to the custody of his 
wife, & to detain her if she desires improperly t<o 
leave him, a habeas corpus obtained on her behalf 
against him, the affidavits in support of the 
application being made by friends of hei*s, will be 
discharged. — Be Price (I860), 2 F. & F. 263. 

573. Philanthropic soclety^ — On behalf of help- 
less & Ignorant foreigner.] — H ottentot Venus’ 
Case, No. 662, a7ite. 

574. To prevent slavery .] — Be Gootoo 

& Inyokwana (1891), 35 Sol. Jo. 481. 

576. Not employer — On behalf of detained 
apprentice .] — Bx p. Landsdown, No. 604, ante, 

676. Not a mere stranger — Having no authority 
from prisoner.] — A rule was obtained for a habeas 
corpus to bring up a lunatic confined in an asylum 
in this country under Irish medical certificates : — 
Held : ^ it must be discharged, there being no 
afi6davit to show that the party piumoting the 
application was duly authorised by the lunatic. 

A mere stranger has no riglit to come to the ct. 

& ask that a party who makes no affidavit, & who 
is not suggested to be so coerced as to be incapable 
of making one, may be brought up by habeas corpus 
to be discharged from restraint (Jervis, C.J.). — 
Bx p. Child (1854), 15 C. B. 238 ; 189 E. R. 413 ; 
sub nom. Be Fitzgerald, Ex p. Child, 2 C. L. R. 
1801. 


j Whether in person or by counsel.] — See No. 
I 660, ante, Nos. 693, 694, post 

' (b) Time and Mode of* 

! See C. O. R., rr. 216, 217, 218. 

677. In vacation.]— J enkes’s Case (1676). 

cited 2 Swan, at pp. 12, 43 ; 0 State Tr. 1190 ; 
I 36 E. R. 518, 624. 

Annotations : — Consd, Crowley’s CJose (1818), 2 Swan. I ; 

Watson’s Cose (1839), 9 Ad. & El. 731. 

573 , ,] — Habeas corpus issued in vacation, 

returnable immediately before a judge, does not 
expire by the commencement of the term. — R. v. 
Shebbeare (1768), 1 Burr. 460 ; 97 E. R. 403. 
Annotations Befd. Watson’s Case (1839), 9 Ad. & El. 731. 

Mentd. R. v. Shipley (1784), 4 Doug. K. B. 73. 

679. .] — R. V, Clarke, No. 677, post 

680. .] — In Hilary vacation a habeas 

corpus was issued at common law, tested the last 
day of Hilary term, directed to M., to bring before 
the judge at his chambers the body of W. About 
two or three days before the following term a 
special return was made to the writ. It being so 
near term, the judge ordered the return to be made 
in full ct. — R. V. Mead (1768), 1 Burr. 641 ; 2 
Keny. 279 ; 97 E. R. 440. 

Annotations : — Consd. Be Cochrano (1840), 8 Dowl. 630 ; 

R. V, Jackson (1891), 64 L. T. 679. Reid. Watson’s Case 

(1839). 9 Ad. & El. 731 ; Exp. Sandllands (1852), 17 Jtir. 

317. Mentd. Guth t?. Guth (1792), 3 Bro. C. C. 614 ; 

Board v. Webb (1800), 2 Bos. & P. 93 ; St. John v. St. 

John (1805), 11 Ves. 526 ; Westmeath v. Westmeath 
I (1821), Jao. 126; Westmeath v. Salisbury (1831), 5 

Bll. N. S. 839 ; Jones v. Waite (18391, 5 Bing. N. C. 341. 

581 . ,] — Crowley’S Case, No. 666, post 

582. ,] — Watson’s Case, No. 686 , post 

583. ,] — Cards Wilson’s Case, No. 660, 

post 

584. By application at chambers.] — The 

writ of habeas corpus ad s'ubjiciendujn ought not to 
be issued as of course, but obtained by motion to 
the ct. or by application to a judge in vacation. — 
Anon. (1823), 2 L. J. O. S. C. P. 11. 

585. ,] — (1) At common law, a judge 

of the Ct. of K. B. may ^ant in vacation a writ of 
habeas corpus ad subjiciendum, returnable imme- 
diate at chambers, to bring up the body of a party 
in custody in execution of a criminal sentence. 

(2) After the return to the habeas corpus has 
been put in & read, it is considered as filed ; but 
the ct. has nevert^heloss power to amend it, even 
after judgment. 

(3) The return must be taken to be true on the 
motion to discharge out of custody, & need not be 
verified by affidavit or otherwise. 

(4) The return need not set out the indictments, 
warrants or other documents the effect of which it 
purports to state. 

It appeared, on affidavit, that in the mandatory 
part of letters patent addressed to the master of 
the bark in which certain prisoners were conveyed 
to prison, the prisoner’s name was omitted, t.hough 
it stood in the recital, & that the return t o a habeas 
corpus addressed to the gaoler, as ori^nally drawn, 
had set out the letters patent, which were also 
incorrect in other particulars, but that the pi^csent 
return, stating the substance as above, had been 
drawn by counsel, & filed instead of the original 
return ; — Held : (6) the gaoler might substitute a 
return drawn by counsel for that originally pre- 
ared ; (6) the letters patent were immateriai, but, 
ad the return been intentionally false, the gaoler 


PART V. SECT. 1, SUB-SECT. 4. — In vocation. — JRe Hawkins (1868), 

A. (b). 3 P. R. 239.— CAN. 

677 i. Jn rocflrfion,]— Judges of the , Evbkard (1862), 

superior cts. of common law con order ! dur. 346. — IR. 

writs of habeas corpus ad subjiciendum S* During term .} — -To avail of tha 


relief afforded by Habeas Corpus Act, 
s. 7, a petition must be presented tha 
first day of the first week of term. — 
R. V. Dawson (1861), 4 Nfld. L. R. 
532.— NFLD. 
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would not have been protected by the immaterl- 
ftlif.y, nor by the circumstance that the prisoner 
had not been iniured by the falsehood. 

(7) It appewing by affidavit that the omission 
of the name was unknown to the gaoler, an attach- 
ment against him was refused, though the ct. con- 
sidered him blamable for negligence. 

(8) The provisions made by the law for the 
liberty of the subject have been found for ages 
effectual, to an extent never known in any other 
country, through the medium of the summary 
right to the writ of habeas corpus (Lord Den- 
man, C.J.). — ^Watson’s Case (1839), 9 Ad. & El. 
731 ; 112 E. R. 1389 ; svb nom, R. v. WixoN, 8 
Ii. J. Q. B. 129 ; sub nom. R. v. Batc?hbldor, 1 
Per. & Dav. 610 ; 2 Will. Woll. & H. 19 ; sub nom. 
Canadian Prisoners* Case, 3 State Tr. N. S. 


963. 

AnnoiaHons : — As to (2) Refd. Re Clarke (1842), 2 Q. B. 619 ; 
Bowdler's Case (1848), 12 Q. B. 612 ; Swann v. Dakins 
(1866), 3 O. L. R. 602 ; Re Timson (1870), L. R. 6 Bxcli. 
267. As to (3) Refd. Re Hakewill (1862). 12 C. B. 223. 
As to (4) Refd. R. V. Mount (1876), L. R. 6 P. 0. 283. 
OeneraUv, Retd. Re Hammond (1846), 16 L. J. M. C. 136 ; 
Re Brenan v. Gallan (1847), 11 Jur. 775 ; R. v. Brixton 
Prison. Ex p. Stallman (1912), 107 L. T. 553. Mentd. 
Re Barnard, Re Stat. 6 & 7 Viot. o. 73, Ex p. Wetherell 
(1853), 20 L. T. O. S. 241 ; Atleo v. Hook (18M), 2 W. R. 
611. 


686. During term — By motion — Where in cus- 
tody for crime.] — Debt was brought against a 
husband & wife on an obligation sealed by them 
both, & both were taken by capias. It was moved 
for a habeas corpus to bring them into ct., to the 
intent that the husband only might be committed 
in custody, & the wife discharged : — Held : this 
habeas corpus for removing the bodies might have 
been for them without motion, but where the party 
was committed for a crime, there it ought to be on 
motion. — Slater v. Slater (1600), 1 Ijqv. 1 ; 83 
E. R. 260. 


Annotation: — Refd. Hobhouse’s Case (1820), 3 B. & Aid. 

420. 

5g7, ,] — Hobhouse’s Case, No. 464, 

ante, 

6gg. ,] — ^Anon., No. 584, ante, 

689. Precedence over other motions.] 

— The rule giving precedence to motions affecting 
the liberty of the subject only holds where a person 
in custody is brought up by habeas corpus, & does 
not extend to showing cause against a rule for a 
habeas corpus. — Re Thompson (1860), 6 Jur. N. S. 
1121 ; subsequent proceedings, 6 H. & N. 193. 

690. Application at chambers — Adjournment 
into court.] — Re Dolben (1896), liord Halsbury's 
Laws of England, Vol. X. p. 59. 

691. .1 — Applt., a married woman, left her 

husband, taking with her the two children of the 
marriage. The husband took out a summons for a 
writ of habeas corpus ad subjiciendum, & in his 


affidavit in support he alleged that cmplt. was not 
a fit & proper person to have chaise of the children. 
The wife made an affidavit denying the allegations 
of her husband, stating that she was applying for 
a judicial separation, & that the custody of the 
children would only properly be decided in those 
proceedings. On appeal from an order giving the 
father the custody of the children ; — Held : the 
facts being in dispute, the order appealed from 
must be set aside, & the ct. would direct that the 
husband should apply for a writ of habeas corpus 
recauiring the children to be brought before the 
judge in chambers, when all the facts could be 
dealt with, & the question of the custody of the 
children decided . — Re Busseij, (1919), 63 Sol. Jo. 
835. 

692. Whether by counsel or In person .] — Re 

Newton, No. 650, ante. 

598. Wife on behalf of husband.] — Held: 

(Lord 0a2I£PBELL, O.J.) in an application directly 
for a habeas corpus a wife may be heard on behalf 
of her husband. — Cobbett v. Hudson (1850), 16 
Q. B. 988 ; 16 L. T. O. 8. 124 ; 14 Jur. 982 ; 117 
E. R. 731. 

Annotation: — Mentd. Oldfield v. Cobbett (1851), 14 Beav. 
28. 

694. Father on behalf of child .] — Ex p. 

SiGiSMUND (1901), Lord Halsbury*s Laws of 
England, Vol. X. p. 66. 

(c) Affidavits in Support. 

See 0. O. R., rr. 6, 6, 8, 9, 10. 

595. Necessity for.] — Hobhouse’s Case, No. 
464, ante. 

696. .] — The ct. will not grant a habeas 

corpus to bring up a prisoner for the purpose of 
being discharged on the ground that he is illegally 
in custody unless there be an affidavit from 
himself, or it be shown that he is so coerced as to 
be unable to make one . — Re Parker, Canadian 
Prisoners* Care (1839), 5 M. & W. 32 ; 2 Horn. & 
H. 45 ; 151 B. R. 15 ; sub nom, Canadian 

Prisoners* Care, 3 State Tr. N. S. 963 ; 7 Dowl. 
208 ; 8 L. J. Ex. 81 ; 3 J. P. 64. 

Annotations : — Mentd. Re Barnard, Re Stat. 6 & 7 Viet. c. 73, 
Exjp. Wetherell (1853), 20 L. T. 6. S. 241 ; Re Allen (1860). 
3 E. & E. 338 ; R. v. Mount (1875), L. R. 6 P. C. 283 ; 
R. V. Brixton Prison, Ex p. Stallman (1912), 107 L. T. 
653. 

597. Motion to bring up body of sheriff — 

Not necessary.] — R. v. Whaley, M*Evoy v. 
M’Intosh (1819), 1 Chit. 249. 

598. .] — R. V. Middlesex 

(Sheriff) (1834), 4 L. J. C. P. 24. 

599. By whom made — Applicant — Unless unable 
to make — ^Through coercion .] — Re I^arker, Cana- 
dian Prisoners’ Case, No. 696, ayiie. 

eoo. .] — ?Jx p. Child, No. 

576 ante. 


690 i. Application at chambers. ] — 
A Judge in chambers can Front a writ 
of habeas corpus. — Re Paton (1863), 
4 Gr. 147.— CAN. 

h. In practice court .] — ^A Judgo in 
practice ct. cannot grant a rule nisi 
for a habeas corpus ad subjiciendum . — 
R. V. Smith (1865), 24 U. C. R. 480.— 

CAN. 

k. To the court .] — ^An application 
for a writ of habeas corpus is properly- 
made to the ot. — ^A.-G. V. Sullivan 
(1842), 6 I. L. R. 254.— m. 

l. To Divisional Court — On writ of 
error from decision of Kino*s Bench 
Division. 1— When it becomes necessary 
to bring up a prisoner to be present 
at the argument of an appeal from the 
decision of E. B. Div. on a writ of error, 
applioation for a writ of habeas corpus 
should be made to Div. Ct. — 0 ‘Bribn 
V. R. (1890), 26 L. R. Ir. 461, 495.— IR. 


PART V. SECT. 1. SUB-SECT. 4.— , 
A. (o). 

696 1. Necessity for .] — ^A writ of I 
habeas corpus will issue only when it 
appears by affidavit that there was a i 

J probable Sc reasonable ground for its 
Bsuo. — Re Arabin {Alias Ibbda) 
(1890), Cout, 96.— CAN, 

696 ii. .1— jKcMoMURBER(1907), 

2 E. L. R. 436.— CAN. 

696 ill. .1— Rc Waters (1887), 6 

N. Z. L. R. 545.— N.Z. 

696 iv. .] — ^A writ of habeas 

corpus may be applied for without 
affidavit. — R. v. Heath (1744), 18 
State Tr. 1.— IR. 

699 i. By whom made— Applicant — 
Unless unable to Tnofcc.]— The affidavit i 
for a habeas corpus should be made by , 
prisonor himself, or some reason shown 
for his not making it . — Re Ross (1864), l 
3 P. R. 301.— CAN. 


699 ii. .]--The affi- 

davit upon which a rule for a writ of 
habeas corpus is moved must either bo 
made by prl'^oner himself, or show 
that he oonnonts to the motion, or that 
he is prevented by ooerolon from so 
consenting.— ife Winara Parata 
(1880), O. B. & F. 31.— N.Z. 


699 iii. Or on hishehalf .] — 

The affidavit must be made by or on 
behalf of prisoner . — Re McMurrbr 
(1907), 2 E. L. R. 436.— CAN. 


699 iv. .1— It should 

appear from the affidavits on which the 
rule nisi for a habeas corpus is moved 
for that the prooeedings are being taken 
with the consent of the prisoner, but 
if, in the course of the argument on 
moving the rule absolute, an affidavit 
to that effect appears, that is suffi- 
cient. — Re Christie, R. v. McDonald 
(1889), 7 N. Z. L. R. 361.— N.Z. 


J. — ^VOL. XVI, 


a 
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Crown Praotioe. 


Sect, 1 . — Ad aubjiciendum : 8td)-aect* 4, (c) db (d), 

B. C. (a).] 

501. .]-~0*Brien having been 

deportred to Ireland, an application for a writ of 
hmeas corpus was made to test the validity of the 
order of the Home Secretary. The affidavit in 
support of the application was made by O’Brien’s 
sister & not by O’Brien, although there was no 
evidence to show that he wm so coerced as to be 
unable to make an affidavit, on the ground that it 
was the last day of the sittings on which such an 
application could be made, & it would have been 
impossible to get an affidavit in time from a person 
interned in Ireland : — Held : sufficient ground for 
departing from the ordinary rule had not been 
shown ; it was not a case where an affidavit from 
the person concerned could properly be dispensed 
with. — Ex p. O’Bhien (1923), Times, March 24, 
D. O. ; subsequent proceedings, 39 T. L. B. 413, 
D. C. ; suh nom. B. v. Home Secretary, Ex p. 
O’Brien, 39 T. L. B. 487, C. A. ; suh nom» Home 
Secretary v, O’Brien, Times, May 16, H. L. 

502. Or person responsible for costs.] 

Carter (1893), 95 L. T. Jo. 37, D. 0. 

603. Sufficiency of — Detention against will — 
Wife detained from husband.] — On a motion for a 
habeas corpus to a private person on the application 
of a husband, to bring up the body of his wife, the 
affidavit must state that she is detained against 
her will. — B. v. WiSEMAN, Ex p. Newton (1805), 
2 Smith, K. B. 617. 

604. Illegality of imprisonment — Imprison- 
ment in Jersey.] — The ct. will not grant a habeas 
corpus to bring up a person confined under civil 
process in the gaol at Jersey, unless it clearly 
appear by the affidavits that such imprisonment 
is illegal . — Ex p. Stirling (1851), 16 J. P. 147. 

505. J — ^Appet. was arrested in 

1845 in the island of Jersey under an ordre pro- 
visoire of the ct. of the island for debt & had been 
in prison since that time. It was stated upon 
affidavits that it was illegal to arrest British 
subjects on mesne process in Jersey for simple 
contract debts, but ft was not denied that it was 
leged to arrest strangers about to leave the island, 
nor that appet., who was a stranger, was about to 
leave the island : — Held : the affidavits were not 
sufficiently distinct for a writ of habeas corpus to 
issue.—^a; p. Patch (1857), 30 L. T. O, S. 121. 

606. .]— Cobbett (1852), 18 L, T. O. S. 

267. 

607. .] — If the ca, sa. under which a 

prisoner was taken in execution be regular on the 
face of it, the ct. will not grant a habeas corpits to 


bring up the body of the prisoner with a view to his 
discharge, on a mere affidavit that there is no 
judgment to support the writ of ca. sa . — Ba 
Cobbett (1861), 3 L. T. 631 ; 26 J. P. 88. 

608. Where conflicting — Whether issue directed 
to be tried.] — The affidavits disclose circiimstances 
which give rise to doubts as to the validity of the 
document by which appet. was appointed, & as 
we cannot undertake to decide that question 
upon the affidavits, we have come to the con- 
clusion that an issue must be directed, & that 
question submitted to a jury (Archibald, J.). — Re 
Andrews (1873), L. B, 8 Q. B. 163 ; 28 L. T. 366 ; 
21 W. B. 480. 

AnrwtaHon Ifentd. Andrews v. Salt (1873), 28 L. T. 686. 

509. .] — Re Guerin (1888), 68 

L. J. M. O. 46, n. ; 60 L. T. 638 ; 63 J. P. 468 ; 87 
W. B. 269 ; 16 Cox, 0. 0. 696, D. C. 

Annotation : — Msntd. Exp, Bottomley, [1909] 2 K. B. 14. 

610. .] — The ct. may come to a 

conclusion, as it has done in this case, that appet. 
is lawfully detained upon the evidence before it. 
The ct. is not boimd to direct an issue to be tried 
by a jury. The ct. can always direct such an 
issue if the ct. is of opinion that justice reqmrcs 
it (Lord IjINDley). — Ex p. Gregory, [1901] 
A. C. 128 ; 70 L. J. P. C. 19 ; 83 L. T. 441, P. 0. 

(d) Renewal of Application, 

611. May be made to successive courts — On 
previous refusal.] — ^A prisoner who sues out a 
writ of habeas corpus ad subjiciendum is not bound 
by the decision of any one ct., but is entitled to 
take the opinion of aU, as to the propriety of his 
imprisonment. — Ex p, Partington (1816), 13 

M. & W. 679 ; 2 Dow. & L. 650 ; 14 L. J. Ex. 122 ; 
9 J. P. 443 ; 9 Jur. 92 ; 153 E. B. 281. 

Anruylaiions Cox w. Hakea (1890), 16 App. Cos. 606. 

Hentd. He Newlanda (1846), 9 Jur. 199 ; Parker v, Bailey 

(1847), 10 L. T. O. S. 169. 

512. .] — Be Cobbett (1815), 6 

L. T. O. S. 130. 

613. .] — Cox V, Hakes, No. 608, ante. 

B. Order for the Writ, 

See 0. O. B., rr. 232, 233, 239, 269. 

614. Unconditional — Restraint of action against 
magistrate.] — If a writ of habeas corpus be granted, 
on the ground that the party has been illegally 
committed by a magistrate, the judge will not 
make it a part of the rule for issuing the writ, that 
the party shall not bring an action against the 
magistrate. — Ex p. Hill (1827), 3 C. & P. 226 ; 
1 Man. & By. M. C. 106. 

615. Must operate immediately — Not directed 


m. Suffi-ciency of.] — Whore a judge 
granted a habeas corpus against two 
persons to bring up the bodies of infant 
ohlldron, the ct. would not set aside 
the writ merely because the affidavits 
did not show clearly that tliey were in 
the custody of both. — Re Shauohnbssy 
(1881), 21 N. B. R. 182.— CAN. 

n. Should state an application 

to the person detaining for the cause of 
deUntion.}—’H. v. Fitzoeralo {circa 
1800). Rowe, 412.— IR. 

o. Cannot contradict recital 

in warrant of commitment. ] — Re 
Devakey (1866), 3 W. W. & A*B. 
103.— AUS. 

p. Irregularities in — Application rc- 

fused.] — On motion for a habeas 
corpus, the affidavits in support had 
not been served upon the interested 
party, were not indorsed with a memor- 
andum stating on whose behalf they 
were filed, & were interlined & cor- 
rected without being initialed 6c. re- 
written in the marm by the com- 
missioner : the uregtilarlties 


should not be condoned. — Re Hayes 
(1901), 21 C. L. T. 87.— can. 

q. Whether requisite to state con- 
tents at the 6ar.}— Where a conditional 
order was sought for a habeas corpus, 
& the circumstances which necessitated 
the writ were domestic difleicnoes, 
which it would be distressing to have 
made public, the ct. directed the 
affidavits to be handed in for perusal, 
8c did not require them to be stated 
at the bar. — Anon. (1S39), 2 I. L. R. 
160.— IR. 


PART V. SECT. 1. SUB-SECT. 4.— 
A. {d). 

611 i. May be made to successive 
courts — On previous r<iA<saZ.]— An 
appet. for a writ of habeas corpus has 
the right to take the opinion of every 

n 8c every ot. as to the propriety 
» detention complained of, Sc the 
judge or ct. is bound to consider the 
question Independently ot any previouB 
deoiBion.— Ex p. Rowlands ( 1896), 


16 N, 8. W, L. Li. 239 ; 12 N. S. W. 

W. N. 47.— AUS. 

611 il. .] — Re Bowaok 

(1892). 2 B. C. R. 210.— CAN. 

611 iii. .1 — Re Hayes 

(1901), 21 C. L. T. 87.— CAN. 

611 iv. .] — Each successive 

judge to whom a habeas corpus applica- 
tion is made, must act upon his own 
view of the law ; Sc, although deft.'8 
application had been twice refused, 
it was granted upon a third application. 
— R. V, Jackson (1914), 27 W. L. R. 
31.— CAN. 

611 V. Or on remand .] — 

Appet. can apply for a habeas corpus 
direot to any judge of the supreme 
ct. individually. Sc upon his refusing 
the writ or remanding hluL he oan 
apply to the full ot. — Re Boucher, 
cSSi. Dig. 182.— OAN. 

r. To Supreme Court of Canada — 
On previous refusal by Supreme Court 
of Province.}-— Aa application for a 
^t of habeas corpus was referred 
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to ponon outside Jurlsdlotion*] — It* v. Pikoeitby, 

No. 496, ante. 

616* Order nisi — In cases of lunatics.] — The 

ot. refused a writ of habeas corpvSf commanding 
the keeper of a lunatic asylum to bring up the 
lunatic for the purpose of his being served with 
a writ of summons, but granted a rule calling on 
the keeper to show cause why a habeas corptis should 
not issue. — ^Mabsden v. John (1840), 9 L. J. Ex. 
245. 

617. ]— Lloyd (1846), 9 J. P. 

Jo. 116. 

618. To avoid expense.] — Ex p. Cress- 

WELL (1844), 4 L. T. O. S. 119 ; 8 J. P. Jo. 768 ; 
aubaequent proceedinga^ 4 L. T. O. S. 142. 

619. To avoid bringing up party unneces- 

sarily.] — Bs Eogington, No. 718, poaL 

020. In extradition cases.] — R. v. Ganz 

(1882), 9 Q. B. D. 93 ; 51 L. J. Q. B. 419 ; 46 L. T. 
692. 

Annotations : — Oonsd. R. f». Biixton Prison, Ex p, Savarkar, 

[1910] 2 K. B. 1066. Mentd Ex p. Plot (1883), 48 L. T. 

120 ; 11. V. Brlxton Prison. R. v, Holloway Prison, 11912] 

2 K. B. 678. 

See, further. Extradition & Fugitive 
Offenders. 

621. When discharged — Illegality of cus- 

tody remedied — Issue of warrant.] — (1) Where 
after a rule for a hcd)eas corpua has been granted, a 
warrant is issued which renders the custody lawful, 
the ct. will discharge the rule. 

(2) Where a rule is granted for a habeas corpua 
to bring up a bkpt. in custody for not answering 
satisfawjtorily, the ct. will if the warrant be very 
long make it part of the rule, that cause may be 
shown without taking an office copy of the warrant. 
—Ex n. Dauncey (1843), 12 M. & W. 271 ; 13 
L. J. Ex. 165 ; 2 L. T» O. S. 171 ; 8 J. P. 123 ; 
8 Jur. 829 ; 152 E. R. 1200. 

Annotolions : — As (o (1) Befd. Re Terraz & Extradition Acts, 

1870 & 1873 (1878), 39 L. T. 502. Generally, Mentd. Re 

Lord (1847), 11 J. P. 696. 

622. Office copy of warrant — Dispensed 

with.] — Exp. Dauncey, No. 621, ante. 

628. Arguments in support — Limitation 

of.] — Upon supporting a rule, counsel will not be 
permitted to argue any points decided upon 
moving for the rule nisi. — Ex p. Thompson (1860), 
3 L. T. 318. 

Annotation : — Mentd. Wilkinson v. Dutton (1863), 3 B. & S. 

821. 

624. Order absolute in first instance — Where 
Justice may be defeated — Removal of infant from 
Jurisdiction.] — Where it appeared likely that if 
notice of the application were given the infant 
would be removed beyond the jurisdiction, the ct. 
granted a WTit of habeas corpua, at the instance 
of the father of an infant between seven & eight 
years of age, commanding the mother, from whom 
the apx>ct. was divorced, & her father to bring the 
infant into ct., without any previous demand. — 
Ex p. Witte (1863), 13 0. B. 680 ; 21 L. T. O. S. 
76 ; 1 W. R. 289 ; 138 E. R. 1367. 

625. Court may refuse — ^Person no longer de- 
tained.] — Ex p. (SiBSswBLL (1844), 4 L. T. O. S. 
142 ; 8 J. P. Jo. 806. 


C. The Writ. 

(a) laaue. 

626. Must be from Crown Office — Prisoner de- 
tained on criminal charge.] — One who was com- 
mitted to Newgate by commissioners of bkpt. for 
not answering satisfactorily to certain questions 
must, for the purpose of being surrendered by his 
bail in a civil suit, be brought up by a habeas corpus 
issued on the Crown side of the ct. — Taylor’s 
Case (1803), 3 East, 2.S2 ; 102 E. R. 586. 
Annotaliona : — Contd. Walsh v. Davies (1806), 2 Bos. Sc 

P. N. R. 246. Refd. Hodgson V. Temple (1814), 5 Taont. 

603; Easton's Case (1840), 12 Ad. Sc £1. 646. Mentd. Ex 

p. OUver (1813), 2 Ves & B 244. 

627. .] — ^Walsh V. Davies (1806), 2 

Bos. & P. N. R. 245 ; 127 E. R. 620. 

AnnotaHon : — Apld. Freeman v, Weston (1823), 1 Bing. 221. 

028. .] — ^Freeman v. Weston (1823), 1 

Bing. 221 ; 8 Moore, C. P. 81 ; 1 L. J. O. S. 0. P. 
72 ; 130 E. R. 90. 

Annotation : — Befd. Gibb. v. King (1845), 1 C. B. 1. 

629. Non-compUance with rule — 

Waiver of irregularity.] — A writ of habeas corpua ad 
aubjiciendum, etc., granted by a judge of the Q. B. 
must issue from the Crown side of the ct. where 
prisoner is in custody for a criminal matter. 

A prisoner committed to custody for a criminal 
offence sued out a writ of habeas corpus from the 
plea side of this ct., & obtained his discharge on 
the ground that the warrant of commitment was 
defective : — Held : the solr. for the Crown, who 
had opposed his discharge without then objecting 
that the writ had irregularly issued, had thereby 
waived the objection, & that he could not after- 
wards set aside the writ for irregularity. — E aston’s 
Case (1840), 12 Ad. & EL 615 ; 113 E. R. 959 ; 
sxd) nom. Re Easton, 4 Per. & Dav, 658 ; 10 
L. J. Q. B. 16 ; 6 Jur. 117 ; sub nom. Re Eaton, 
9 Dowl. 207 ; Woll. 49. 

630. Effect of issue — Sheriff not empowered to 
release prisoner.] — Upon a habeas corpus to remove 
a prisoner, the sheriff or gaoler must not in the 
meantime suffer him to go at large for if ho does 
he is liable for an escape. The writ only empowers 
the gaoler to bring him direct to the ct., & any 
liberty allowed the prisoner in (he meantime is at 
the gaoler’s peril. — ^A non. (1667), Hard. 476 ; 145 
E. R. 655. 

Annotation: — Befd. Hawkins v, Plomor (1776), 2 Wm. Bl. 

1048. 

631. Second Issue under original order — Mistake 
of court.] — ^A habeas corpus was issued under the 
usual order to bring up deft, in contempt, for the 
purpose of a motion fJ) take the bill pro confesso 
against him. On his being brought up the motion 
was refused with costs, but the decision was 
reversed on appeal, and a new habeas corpus was 
afterwards issued under the same order for the 
purpose of a renewal of the motion : — Held : the 
second habeas corpus was regularly issued without 
a new order for it, on the ^ound that, owing to a 
mistak.3 of the ct., the original order had not been 
satisfied by the first habeas corpus. — ^Needham v. 
Needham (1846), 1 Ph. 640 ; 15 L. J. Ch. 132 ; 


6 L. T. O. S. 341 ; 10 Jur. 81 ; 41 E. R. 776, L. 0. 


by the fudge to the Supreme Ct. of the 
Province Sc was refused. On applica- 
tion subsequently to a fudge of the 
Supreme Ot. of Canada, In chambers : — 
HM : under the olroumstanoes It 
would be improper to Interfere with the 
deolslon of the provincial ot . — Re 
White (1901), 31 S. O. R. 383.— CAN. 

s. Second appHoation to same 
court on same grounds inadmissible ,] — 
Where the Supreme Ct. has refused an 
appUoation for the issue of a vrrit of 
haosas ooTpns, a second applloation 


with the same object Sc on the same 
material cannot be made to the ct. — 
Ex p. Bouvy (No. 2) (1900), 18 
N. Z. L. R. 601.-~-N.Z. 

PART V, SECT. 1, SUB-SECT. 4.— B. 

t. CondUionaH—On undertaking not 
to bring action against any one on 
accowni of proceedings taken.] — R. t?. 
Horton (1808), 31 N. S. R. 217.— 

CAN. 

a. Order absohde in first instance 


— Where commitment illegal on Us face. 1 

— Ex p. Messier (1865), l L. C. L. J. 
71.— CAN. 

PART V. SECT, i, SUB-SECT. 4 .— 
C. (a). 

631 i. Second issue under original 
order.] — It Is not a grround for setting 
aside a writ of habeas corpus that two 
original writs were issued exactly 
alike . — Re SHAUaHNESSY (1861), 21 
N. B. R. 182.— CAN. 

s 2 
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Ceown Peaotioe. 


Sect 1. — Ad subjiciendum: Sub-sect 4, C. (6), (o) 
{dh & D- 

(h) Direction. 

632. General rule — Person having custody or 
control.] — habeas corpus shall be always directed 
to him who has the custody of the body. — ^A non. 
(1686), Godb, 44 ; 78 E. R. 27. 

633. .] — R. V. Crewe (Earl), Ex p. 

Sekgome, No. 493, ante. 

634. Most be to specific official.] — A habeas 
corpus was directed to the sheriff or gaoler in the 
disjunctive: — Held: (1) the habeas corpus being 
directed in the disjunctive to the sheriff or gaoler 
was wrong, & would be quashed ; (2) where a man 
was taken on a warrant of the sheriff, in pursuance 
of a writ to the sheriff, the habeas corpus ought to 
be directed to the sheriff, for the party was in his 
custody, & the writ itself must be returned, 
though it is otherwise where one was committed 
to the gaoler immediately, as in criminal cases. — 
R. V. Fowler (1700), 1 Salk. 350 ; Fortes. Rep. 
243 ; Holt. K. B. 334 ; 1 Ld. Raym. 580, 618 ; 
91 E. R. 306. 

Annotations : —Generally, Mentd. Lucy v. St. David’s Bp. 

(1702), 7 Mod. Rep. 50 ; R. r. Watsou (1702), 2 Ld. Raym. 

817 : k. V. Eyre (173G), 2 Stra. 1067 ; H- v. Turfoot (1736), 

Lee. temp. Hard. 314; Trobeo v. Keith (1742), 2 Atk. 

498 ; R. V. Payton (1797), 7 Term. Rep. 153; R. v. 

Dugger (1822), 1 Dow. & Uy. K. B. 460 ; R. v. Baines 

(1840), 12 Ad. & El. 210. 

636. May be to several persons.] — Re Douglas, 
No. 712, post. 

636. .] — Oarus Wilson’s Case, No. 660, 

post. 

637. To gaoler — Where person In custody.]— 

R. V. Fowler, No. 634, ante. 

638. .] — Watson’s Case, No. 685, 

ante. 

639. To sheriff — ^Person taken on sheriff’s 
warrant.] — R. v, Fowler, No. 634, ante. 

640. Not to person out of jurisdiction — At time 
of making of order.] — R. v. Pinckney, No. 495, 
ante. 


(c) Service. 

See Habeas Corpus Act, 1816 (c. 100), ss. 2, 6 ; 
C. O. R., r. 220. 

641. General rule — Original writ.] — A writ of 
habeas corpus can be properly served only by 
delivering the original writ itself to the person 
served, or to the principal person where there are 
more than one. If the original writ is not so served 
it is impossible for the person served, by appearing 
to the writ waiving its proper service, to obey the 
writ, & consequently he cannot disobey it, and so 
be attached for contempt of ct. 

If the original writ has not been delivered to the 
principal of several persons served, the service of a 
copy is not a good service upon any of the others. — 
R. V. Rowe (1894), 71 L. T. 678 ; 11 T. L. R. 29 ; 
15 R. 119, D. C. 


042. Must be immediate.] — R. r. Pinck- 
ney, No. 496, ante. a x 

643. Where original writ lost.] — A habeas 
corpus & bail piece were lost, & therefore it was 
prayed that there might be a new habeas corpus^ 
& that the old bail put in might be allowed by the 
rule of ct. ; — Held : a new habeas corpus should 
be made a new bail piece, but the attorney who 
was clerk of the bails should attend the ct. to be 
examined as to whether the habeas corpus & ball 
piece were lost as was suggested. — Pease v. 
Shrimpton (1651), Sty. 261 ; 82 E. R. 696, 

644. Sufficiency of service — On “ brother & 
agent ” of party.] — Re Hakewill, No. 760, post 

045, Where original not delivered to princl- 

pai of several persons served — Service of copy on 
others insufficient.]— R. v. Rowe, No. 641, ante. 


id) Other Matters. 

646. Teste — Sufficiency of.] — The teste of a 
habeas corpus is good without the title of the chief 
justice. 

An attachment lies against the judge of an 
inferior ct. for not returning a habeas corpus. — 
Vaspbr V. East (1684), 2 Show. 349 ; 89 E. R. 
977. 

047, Leave to amend.] — Ex p. Davies 

(1837), 4 Bing. N. 0. 17 ; 6 Dowl. 181 ; 3 Hodg. 
304 ; 6 Scott. 241 ; 132 E. R. 694 ; sub 7wm. 
Anon., 7 L. J. 0. P. 17. 

040, Date of issue.] — Qu. : whether it is 

an irregularity for a writ of habeas corpus ad satis- 
faciendum to be tested on a different day from that 
on which it issues. —N ewton v. Rowe (1843), 6 
Man. & G. 779 ; 7 Scott. N. R. 643 ; 13 L. J. C. P. 
73 ; 7 Jur. 1135 ; 134 E. R. 1107. 

649. Sealing— Sufficiency of.] — Re Belson, 

No. 476, ante. 

650. Quashing the writ — Obtained by fraudulent 
representation.] — (1) The writ of habeas corpus ad 
subjiciendum runs to Jersey. 

(2) A Baron of the Exch. may, in vacation time, 
issue such writ, under the seal of the Ct. of Q. B., 
returnable in that ct. in term time. 

(3) Serrible : if such writ were obtained by 
fraudulent representation, this ct. would quash 
it on motion. 

The writ directed the viscount & gaoler of Jersey 
to bring up the body of W. It was returned that 
the viscount & gaoler took, & the gaoler detained, 
W., by virtue of a sentence of the Royal Ct. of 
Jersey, which was set out, & which stated that, 
in a cause depending before them, W., when the 
ct. was about to deliver an interlocutory judgment, 
interrupted, protesting against the competency 
of the ct., & that the ct., conformably with an 
article in the Jersey laws, condemned W. to a fine & 
to ask pardon of the ct., W. having refused to 
comply, he was sent to prison until he should have 
obeyed, that the sentence was legal according to 


PART V. SECT, t, SUB-SECT. 4.— 
0. (b). 


victlng magistrate. — Re McMubber 
(1907), 2 E. L. R. 438.— CAN. 


640 i. Not to person out of jurisdic- 
tion.}— The Supreme Ct. of Bombay 
has no power to issue a writ of habeas 
corpus except when directed to a 
person resident within those local 
Umits wherein it has a general juris* 
diction, or to a person out of those 
limits who is personally subject to its 
jurisdiction . — Re Bombay JJ. (1829), 
1 Knapp, 1 ; 12 E. R. 222,— IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
C. (0). 

b. Sufficiency of aertice .] — It Is 
ul&olent to serve the writ of habeas 
orpus on the prosecutor Sl the con* 


0 . On agent of Attorney- 

Oenered .) — Service of notice upon a 
local agent of the A.*G. is not sufficient 
unless the A.*G. has constituted him 
an agent for that purpose. — R. v. 
Luckt 71914), 29 W. L. R. 887 ; 7 
W. W. R. 608.— CAN. 


PART V. SECT. 1. SUB-SECT. 4.— 
0. (d). 

d. Form of .} — The writ of habeas 
cormts should be general . — Re 
MoMubrbb (1907), 2 E. L. R. 436. — 
CAN. 

t. Marking writ.} — The omission 


to mark a writ of habeas corpus in the 
manner prescribed is not a ground 
of objection that can be taken, par- 
ticularly after Inquiry into the merits 
of the cause of detention. The 
formality is one required for the 
instruction of the shcrilT, gaoler or 
officer detaining the prisoner. — Bbownb 
V. U.S.A. (1906), Q. R. 30 S. C. 363.— 
CAN. 

f. Quashing the writ — Issued im- 
proviaently.] — Re Ross (1864), 3 

P. R. 301.— CAN. 

_g. .] — Re Andkbson V. 

Vanstonb (1894), 16 P. R. 243.— CAN. 

h. Whether done in 

absence of prisoner .} — ^An application 
to the ct. to quash a writ of habeas 
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the law of Jersey, that, by such law, the viscount 
& gaoler were obliged to take Sd the gaoler to detain, 
that they had not, & by such law could not have, 
any warrant other than the sentence, & that the 
ct. was presided over by the bailiff assisted by 
judges & had the power of punishing such a con- 
tempt in the manner directed by the sentence : — 
Held: (4) affidavits could not be received for the 
purpose of showing that the Royal Ct. had acted 
mconsistently with the law of Jersey ; ( 6 ) as the 
words used might be, & were by the Royal Ct. 
adjudged to have been uttered in such a manner 
& tone as made them contemptuous, this ct. would 
consider that there had been a contempt ; ( 6 ) it 
sufficiently appeared that W. had been legally 
sentenced & imprisoned. 

(7) Objection haying been made to the return 
on behalf of the prisoner, & counsel having been 
heard against the objection, one counsel was 
allowed to reply in support of it..— O arus Wii^son’s 
Case (1846), 7 Q. B. 984 ; 6 State Tr. N. S. 183 ; 
1 New Pract. Cas. 156, 193 ; 14 L. J. Q. B. 105, 
201 ; 4 L. T. O. S. 311, 353, 373 ; 5 L. T. O. S. 
52 ; 9 J. P. 048, 665 ; 9 .Tur. .393, 394 ; 115 E. R. 
769. 

Annoiaiiona : — Aa <o (1) Befd. Re Crawford (1849), 13 Q. B. 

()13 ; I£xp, Anderson (I860). 25 J. P. 116. A8to{5) Refd. 

Kainy v. Sierra Leone J J. (1853), 8 Moo, P. O. C. 47 ; Ex p. 

Pater (1864), 5 B. & S. 299. Aa to (6) Refd. Re Crawford 

(1849), 13 Q. B. 613 ; Re Dimes (1850), 19 L. J. Q. B. 158 ; 

Dodd's Ciiso (1858), 2 De G. & J. 510 : Bell Cox v. Hakes 

& Penzance (1890), 63 L. T. 392 ; R. v. Crowe, Ex p. 

Sekgorao, [1910] 2 K. B. 576. OenerallVj Mentd. Grand 

Junction Canal Co. v. Dimes (1850), 2 H. & Tw. 92 ; R. v. 

Took© (1881), 48 J. P. 661. 

D. The Return* 

(a) In General. 

651. Is obligatory.] — R. v. Armiger (1662), 1 
Keb. 272 ; 83 K. R. 940. 

Annoiatxon : — Refd. Dodd's Case (1858), 2 Do G. & J. 510. 

652. .]— Upon a habeas corpus^ the gaoler 

is bound to bring the body, although he has not 
his charges tendered him, but he may move the 
ct., & they will rule that he shall have his charges 
first.— R. v. Greenway (1681), 2 Show. 172; 89 
E. R. 809. 

Annotaixon Refd. Re Dodd (1858), 6 W. R. 537. 

653. .]— Anon. (1728), 1 Barn. K. B. 141 ; 

94 E. R. 98. 

664. .] — An officer must obey a writ of 

habeas corpus though liis fees are unpaid. — H op- 
man V. Barber (1728), 2 Stra. 814 ; 93 E. R. 806. 

655. Sufficiency of.] — B ourn’s Case (1619), Cro. 
.lac. 643; Palm. 61, 96; 79 E. R. 466 ; sub nom. 
Barnes’ (Use, 2 Roll. Rep. 157, 

Annotationa : — Refd. R. v. Morgan (1836), 7 C. & P. 642 ; 

Watson's Cose (1829), 9 Ad. & Kl. 731. Mentd. R. v. Broom 

a6J)7), 12 Mod. Rop 134 ; Britton v. Cole (1698), Comb. 

650 , _.] — ( 1 ) A. return to a habeas corpus^ 

that the prisoner was committed to the custody of 
the gaoler, “ safely to be kept in custody by vh*tue 


of a certain order of the Ct, of Sessions at the Old 
Bailey, the tenor of which order is in the words 
following, viz., that B. is known to have exchanged 
broad money for clipped, therefore it is considered 
by the ct., that B. pay £1000 for a fine, & remain 
in the gaol of N. until, etc.,” is informal, inasmuch 
as the warrant does not show that he was com- 
mitted for the fine, yet, as upon the whole return 
there appears a good cause of commitment, it is 
sufficient. 

(2) The Ci. of K. B. may bail a prisoner pending 
a debate whether the return to habeas corpus is 
sufficient. 

(3) If commitment in execution by Ct. of Oyer 
& Terminer is wrong in form only, deft, will not bo 
discharged on habeas corpus, but will be put to his 
writ of error. Commitment ought to be to the 
sheriff. 

(4) If the return to a habeas corpus is insufficient, 
yet the Ct. of K. B. is not bound to bail a prisoner, 
if enough appears to show a good cause of commit- 
ment. — R. V. Bethel (1695), 5 Mod. Rep. 19 ; 
Holt, K. B. 145 ; 87 E. R. 494 ; sub nom. Bethell’s 
Case, 1 Salk. 348 ; sub nom. R. v. Bithell, 1 
Ld. Raym. 47. 

Annotationa: — Aa in (3) Distd. Re Hammond (1846), 

9 Q. B. 92. Generally, Refd. R. v. Nathan (1730), Sess. 

Cas. K. B. 95 ; R. v. Mount (1875), L. R. 6 P. O. 283. 

657. .] — The ct. is bound to look at the 

substance of the return ; if it contains sufficient 
matter in substance to show that the prisoner is 
lawfully detained, we cannot discharge him upon 

( habeas corpus, though the return in some respects 
be informal or should go into matter not essential 
to the question (Lord Abinger, C.B.). — R. v. 

I Alves (1839), 8 L. J. Ex. 229. 

658. .] — A return to a habeas corpus for 

I the discharge of an apprentice above the age of 

twenty-one, stating the custom of London, that 
every citizen & freeman of the city may take as an 
apprentice any person above the age of fourteen 
&; under twenty-one, to serve for seven years & 
more, must show that the apprentice was within 
those ages when he bound himself apprentice, for the 
ct. will not intend that from matter dehors the 
return, — Ex p. Eden (1813), 2 M. & S. 226 ; 105 
E. R. 366. 

659. .] — Where the return to a habeas 

I corpus stated that an English seaman being found 

on board a ship liable to forfeiture under 46 Geo. 3, 
c. 121, s. 1, was carried before a magistrate, & upon 
due proof, as by the statute in that case made & 
provided was required, was committed : — Held : 
this was insufficient, as it was necessary to state 
distinctly what proof was given, in order that the 
ct. might see whether it was the due proof required 
by s. 7 of the Act.— Nash’s Case (1821), 4 B. & Aid. 
295; 106E. R. 916. 

Annotationa: — Refd. R. v. Tivnan (1864), 10 L. T. 499 ; 

R. V. Mount (1875). L. R. 6 P. C. 283. Mentd. Re Baines 

(1840), Cr. & Ph. 31. 


corpua as having boon Improvidently 
issued may be entertained in the 
absence of prisonor. — Re Spboulb 
(1886), 12 S. C. R. 140.— CAN. 

J* Suppreasion or omiaaion 

of material fact.] — Where an order is 
obtained ex p., for a writ of habeas 
corpua, granted through the suppression 
or omission of a material fact, it will, 
on applloatiou, be reversed. — Re 
BHAawA.N SiNOH (1914), 19 B. C. R. 
97.— CAN, 


PART V. SECT. 1. SUB-SECT. 4. 
D. (B). 


k. Sufficiency of — Drawn up on 
paper,] — A return to a writ of habeas 
corpus may bo drawn up on paper, & 
need not be on parchment. — He 
Rowley (1877>, 8 V. L. R. 8.— ^U8. 


1. Written hy sheriff or under 

hia dictation — Not aiffned hy him. ] 
— If actually written by him or under 
his dictation, the return to a writ of 
habeas corpus need not be signed by 
the sheriff. — Re Spboulb (1886), 12 
S. C. R. 140.— CAN. 


m. General reference to section 

of statute. )— Where the section of a 
statute contains a number of clauses 
prohibiting different acts, it is not a 
good return to a writ of habeas corpua 
to refer generally to the section. — 
Re Narain Singh (1913), 18 B. C. R. 
506;— CAN. 

n. Whether necessary to set 

forth spedaUy Jurisdiction of com* 
mitting couri.f—Re Bombay JJ (1829), 
1 Knapp, 1 ; 12 E. R. 222.— IND. 

0 Must he concluaive.] — Re 


Omritolall Dby (1875), I. L. R. 1 
Calc. 78.— IND. 

p. Whether averment that com- 

mittal was written.)-— Ex p. Higgins 
(1847), 9 1. L. R. 414.— IR. 

q. Invalid in law — Evasive 

as to facts.] — return Is inMuffloiont, 
when invalid in point of law. Sc evasive 
& unsatisfactory in point of fact. — 
Re Matthews (I860), 12 I, 0. L. R. 
233 ; 5 Ir. Jur. 225.— IR. 

r. Assumption that return will he 
sufficient.}— ot. will not on motion 
for habeas corpus consider any arran^- 
ment between prisoner Sc the executive 
as to a speolal return on the writ but 
will assume that the officer having 
oustody of prisoner will make a usual 
deproper return. — Re Millar (1860), 
3 W. W. & A'B. 4L— AUS. 
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Crown Praotioe. 


Sect 1. — Ad subjiciendum: Sub-sect. 4, 2>. (a), (5), 
(c)j^ (d) i. & iy 

660. .] — A commitment under 6 Geo. 4, 

c. 126, 8. 7, for continuing in the charge or conduct 
of a vessel after a duly licensed pilot has offered 
to take charge thereof, is bad, if it omits to allege 
that the offer was made to deft., or in his presence 
or heckring, although it describes the offence in the 
lan^age of that sect. 

If such a commitment is returned, on a writ 
of habeas corpus, as the cause of detaining deft, 
in custody, the ct. will not intend that there is a 
good conviction, but that the commitment follows 
the conviction, & will order deft, to be discharged. 
— R. V. Chaney (1838), 6 Dowl. 281 ; 1 WiU. WoU. 
&; H. 64 ; 7 L. J. M. 0. 66 ; sub nom. Re Chaney, 2 
Jur. 80. 

AnnntaJtiona : — Consd. Be Timeon (1870), L. R. 6 Exch. 257. 

]Md. Re Peerless (1841), 10 L. J. M. O. 67 ; Re Ca^anaprh 

(1842), 6 Jur. 220 ; Ex p, Fletcher (1843), 8 Jur. 140; 

R. V, King (1843), 13 L. J, M. C. 43 ; Re Reynolds (1844), 

1 New Sess. Cas. 51. Mentd. Chaney t). Payne (1841), 1 

Q. B. 712 ; Charters Qreame (1849), 13 Q. B. 210. 

Statement of grounds of commitment.] — 

See Sub-sect. 4, D. (d), ii., post 

661. Liability for InsufQciency — ^Attach- 

ment.]—ANON. (1700), 1 Salk. 350 ; 91 E. R. 307. 

662. .] — R. V. WiNTON, No. 760, 

post. 

663. Officer making return liable.] — 

Dunn v. Ai^exander (1814), 2 L. T. O. S. 454, L. C. 

664. Limitation of inquiry into.] — (1) The writ 
of habeas corpus is now the most rtsual remedy by 
which a man is restored again to liis liberty, if he 
has been against law deprived of it & therefore 
the writ commands the day, <Sc the cause of the 
caption detaining of the prisoner to be certified 
upon the return, which if not done, the ct. cannot 
possibly judge whether the cause of the commit- 
ment & detainer is according to law, or against 
it. The cause of the imprisonment ought, by the 
return, to appear as specifically 6c certainly to the 
judges of the return, as it did appear to the ct. or 
person authorised to commit ; else the return is 
insufficient, 

(2) A habeas corpus may be had out of the K. B. 
or Ch., though there be no privilege, etc., or in the 
Ct. of C. P., or Exch. for any officer or privileged 
person there, upon which writ the gaoler must 
return by whom he was committed, & the cause 
of his imprisonment. 

(3) A certiorari Sc a habeas corpus are in the nature 
of a writ of error. A habeas corpus Sc certiorari is a 
writ of right, the highest writ the party can bring 
(Hale, C.J.). 

(4) The prisoner is to be discharged or remanded 
barely upon the return. Sc nothing else. — ^Busheix’s 
Case (1670), Vaugh. 135 ; Preem. K. B. 1 ; 1 
Mod. Rep. 119 ; T. Jo. 13 ; 124 E. R. 1006 ; sub 
nom. R. V. Bushell, 6 State Tr. 999. 

Annotationa : — As to (1) Consd. Bethel! 's Case (1694), 1 Salk. 

348 ; Crowley's Case (1818), 2 Swan. 1 : Bdd. Re Ham- 


Ad. & Kl. 273. to(3)]^fd.Stockdalet’. Hansard (1^40), 
3 State Tr.N. S. 723. As ^(4)R8fd. Wood’s Case (1771), i 
Wm. Bl. 745. Oenerally, Bexd. R. v. Chandler (1698), 1 
Ld. Raym. 545 ; R. t7. Evans (1840), 9 L. J. Q. B. 82 : 
Ex p. Newton (1849). J3 Jiir. 606. Mentd. G^nne v. 
Poole (1692), 2 Lut. App. 1560 ; Grenville v. CoUeore of 
Physicians (1700), 12 Mod. Hep. 386; R. v. Wyrtdham 
(1716), 1 Stra. 2 ; R. v. Cambridge University (1723), 8 
Mod. Rep. 148 ; Smith d. Dormer v. Parkhurst (1738). 
Andr. 316; Miller v. SeareJ1777). 2 Wm. Bl, 1141; 
R. V. Shiplev (1784), 4 Doitg. B. 73 : Burdett v. Abbot 
(1811), 14 East, 1 : Watson v. Bodell (1845), 14M.&W.57: 
Ex p. Pater (1864), 6 B &; S. 299 ; R. e. McMahon (1875), 


IS Cox, O. C. 276 ; Asprey v, Jones (1884), 48 J. P. 018 

Scott e. Scott (1912), 107 L. T. 211. 

565 . J— ^ 0 ? p. Gill, No. 603, ante. 

666. .J — (1) The Lord Chancellor can issue 

the writ of habeas corpus at common law in vacation. 

(2) In deciding the validity of a commitment by 
comrs. of bkpt. the ct. cannot travel out of the 
return. 

(3) The writ of habeas corpus is a very high 
prerogative writ, by which the King has a nght to 
inquire the causes for which any of his subjects 
are deprived of their liberty, a liberty most specially 
regarded & protected by the common law of this 
country (Lord Eldon, C ). — Crowley's Case 
(1818), 2 Swan. 1 ; Buck, 264 ; 36 E. R. 614, L. C. 

Annotations : — As to (2) Refd. Re Leak (1829), 3 Y. & 

Ex p. Bordwell (1834), Coop. (cmp. trough. 440. As to 

(3) IMd. Re Belson (1860T, 7 Moo. P. C. C. 114. Oeneralty. 

Eeirwat«)n’8 Case (1839). 9 Ad. & El. 731 ; Be Martin 

(1847). 16 L. J. Boy. 6. 

667. .] — Rc COBBETT, No. 607, ante. 

668. Writ directed to Corporation of London — 
Return made by sheriffs only.] — A writ of habeas 
corpus was directed to the Mayor, Aldermen Sc 
Sheriffs of London Sc “ eorum cuilibet " in the usual 
form, to remove A. from the Compter to the Fleet : 
— Held : the return by the sheriffs only was good. — 
Wynne v. Bouqhey (1066), O'Bridg. 670 ; 124 
E. R. 750. 

Validity of warrant of commitment .] — See 
Criminal Law & Procedure ; Magistrates. 

Commitment under writ de contumace capiendo.] 
— See Ecclesiastical Law. 

Commitment by Parliament .] — See Parliament. 

In respect of lunatics .] — See Lunatics & 
Persons of Unsound Mind. 

(b) Time for. 

See C. O. R., r. 213. 

669. Immediately.] — ^A writ of habeas corpus ad 
subjiciendum was issued to the sheriff of C., return- 
able immediately before a judge of the K. B. — 
R. V. Gardner (1728), Tremaine's Pleas of the 
Crown, 354. 

670. .] — R. V. Stkudwick (1730), 1 

Barn. K. B. 402 ; 94 E. R. 271. 

671. .] — R. V. Wright (1731), 2 Stra. 915 ; 

93 E. R. 939 ; sub nom. Anon., 2 Barn. K. B. 35. 

672. Not before day specified.] — Archer’s 
Case (1701), Fortes. Rep. 196 ; 1 Ld. Raym. 673 ; 
92 E. R. 816. 

673. .] — Where a prisoner was brought up 

before the return of the habeas corpus : — Held : 
the ct. would not receive him. — Day’s Case (1734), 
Cooke, Pr. Cas. 108 ; 125 E. R. 989. 

674. ,] — Coates's Case (1742), Barnes, 

385 ; 94 E. R. 967. 

Annotaiion: — Conid* Hodgson v. Temple (1814), 5 Taunt. 

503. 

676. .] — The ct. will not receive the return 

of a habeas corpus till the return day. — ^Mash's 
Case (1772), 2 Wm. Bl. 805 ; 96 E. R. 473. 
Annotation : — Refd. R. v. Bess5 (1811), 4 L. T. 0. S. 93. 

676. Not day after service.] — The ct. refused 
an attachment against the serjeant-at-arms, for 
a contempt in not making a return to a writ of 
habeas corpus served upon him the preceding day. — 
Stockdale V. Hansard (1840), 8 Dowl. 474 ; 8 
State Tr. N. S. 1242, n. ; subsequent proceedings, sub 
nom. Middlesex Sheriff's Case, 11 Ad. Sc El. 278. 

677. When writ Issued in vacation.] — R. v. 
Clarke (1768), 1 Burr. 606 ; 97 E. R. 471. 
Annotationa: — Refd. Canadian Prisoners* Case (1830), 8 

State Tr. N. S. 963 ; Oarus Wilson’s Case (1845), 7 Q. B. 

984. 


^ . part V, SECT. 1, SUB-SECT. 4.— D. (b). 

Spbou'^^^)'^ Iwued in vacation may bo returnable in term as well as immediately.— Rs 
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678. .] — B. V, Mbad, No. 680, ante. 

679 . .1 — R. V. Shkbbbarb, No. 678, ante. 

680. May be enlarged.] — Where a habeas carpus 
was returnable on a Sunday deft, was committed 
the next day. 

A habeas oorjpus was sued out to bring deft, into 
ct. returnable in one month after a certain date, 
which was on a Sunday : — Held : deft, might be 
brought up within four days aifter the return. — 
Hbwit V. PowEL (1734), Cooke, Pr. Oas. 108 ; 
Barnes, 221 ; 125 £. B. 089. 

681. .] — B. V. Clareb (1762), 3 Burr. 

1362 ; 97 E. B, 876. 

Annotation : — Ooiisd. R. v, Brixton Prison, Ex p. Servinl, 
[1914] 1 K. B. 77. 

682. .] — Barnardo V. Ford, Gossagb’s 

Case, No. 469, ante. 


(c) Filing. 

See 0. O. R., r. 214. 

683. Necessity for.] — Crofton’s Case (1662), 1 
Sid. 78 ; 82 E. R. 980 ; sub nom, R. v. Cropton, 
1 Keb. 305. 

Annotation : — Uentd. R. v. Wyndham (1716), 1 Stro. 2. 

684. Not in vacation.] — Jenkes’s Case (1676), 
cited 2 Swan, at pp. 12, 43 ; 6 State Tr. 1190 ; 36 
E. R. 618, 624. 

AnnotcdUms : — Consd. Crowley’s Case (1818), 2 Swan. 1: 

Canadian Priaonora* Case (1839), 3 State Tr. N. S. 963. 

685. To controvert custom — On which return 
grounded — Procedendo after filing.] — On a return 
to a habeas corpus, grounded on a custom of 
London, the ct. will first order the return to be 
filed for the purpose of controverting the custom 
in an action for a false return. A procedendo may 
be granted to the Mayor’s Ct. of London after the 
return to a habeas corpus has boon filed in the 
superior ct., although the usual practice is to award 
the procedendo without filing the writ. — Fazakerly 
V. Baldoe (1704), 6 Mod. Rep. 177 ; 1 Salk. 352 ; 
Holt, K. B. 335 ; 87 E. R. 932. 

Annotation Befd. Shergold v. Bostrlok (1728), 1 Bam. K. B. 

142. 

Amendment of return — Before or after filing.] — 
See No. 685, ante, Nos. 707, 731, 732, post. 

{d) Contents of. 

i. Formal Documents relating to Custody. 

See C. O. R., r. 222. 

686. General rule.] — ^Watson’s Case, No. 685, 
ante. 

687. The warrant — Only where relating to 
custody in dispute.] — (1) A party brought up on a 
wiit of habeas corpus is not entitled to be discharged, 
if he be not in the custody of the officer to whom 
the writ is directed, for the cause stated on making 
the application to the ct. 

(2) A bkpt. detained in the Fleet prison in 
several actions, not answering to the satisfaction 
of the comrs. certain questions which they had put 
to him, they issued their warrant, addressed to 
the keeper of Newgate, or whom else it might 
concern,^’ authorising the detention of bkpt. until 


he should make answer to their satisfaction. This 
warrant was delivered to the warden of the Fleet. 
To a writ of habeas corpus issued at the instance of 
the prisoner, the warden returned that he held 
him by virtue of the detainers in the civil suits, 
& added that, on a certain day, the above warrant 
was left with him : — Held : the warrant not being 
a cause of the prisoner’s detainer in the Fleet, it 
was not necessary to set it forth in the return, & 
under the circumstances, the ct. could not inqiiire 
into the validity of the warrant. 

(3) On the return to a habeas corpus being read, 
the proper course is for prisoner’s counsel to begin 
& show the grounds upon wliich he claims to be 
entitled to his discharge from custody . — Ex p. 
Garcia (1836), 3 Bing. N. C. 299 ; 5 Dowl. 352 ; 
2 Hodg. 278 ; 3 Scott, 662 ; 6 L. J. 0. P. 11 ; 
132 E. R. 425. 

Annotation :--As to (2) Befd. Ex p. KnlgLt (1836). 6 L. J. Ex. 


ii. Grounds of Commitment. 


See 0. O. R., r. 222. 

688. Must be stated.] — Upon a habeas corpus 
the warden of the Fleet returned that H. was 
committed to prison by the commandment of the 
comrs. in causes ecclesiastical : — Held : the return 
ought to certify the cause of the committal, for 
the ct. to examine if it was sufficient or not. — 
Hindb’s Case (1677), 4 I^on. 21 ; 74 B. R. 701. 

B89. J — A. habeas corpus was directed to 

the steward & marshal of the M., for one H., who 
made return, that H. was committed his custody, 
per mandaium TF., militis principalis secretari, et 
unius de privato concilio domince regince : — Held : 
the return was insufficient, because the cause upon 
which he was committed, was nob set down in the 
return. — ^H owel’s Case (1587), 1 Leon. 70 ; 74 
E. R. 66. 

690. .] — To be good a return to a writ of 

habeas corpus must show the cause of the commit- 
ment. — CoDD V. Turback (1615), 3 Bulst. 109 ; 
81 E. R. 94. 


691. .1 — The return to a habeas corpus 

must show tne cause of commitment. — Lawson’s 
Case (1638), Cro. Car. 607 ; 79 E. R. 1038. 

692. .] — ^Busuell’s Case, No. 664, ante. 

693. Unless matters of State.] — D. & 

others, having been imprisoned by virtue of 
warrants signed by the A.-G., obtained writs of 
habeas corpus cum causd. The returns stated that 
the prisoners were detained by the King’s special 
commandment : — Held : a sufficient return. 

Whether the commitment be by the King 
or others this ct. is a place where the Kffig doth 
sit in person, & we have power to examine it, & 
if it appears that any man hath injury or wrong 
by his imprisonment, we have power to deliver & 
discharge nim ; if otherwise he is to be remanded 
by us to prison (Hyde, L.C.J.). — Darnel’s Case 
(1627), 3 State Tr. 1. 

^nnoioWorw .-~Re!d. R. v. HalUdav,^ [1917] A. C. 260. 

Mentd. Burdett v. Abbot (1811), 14 East, 1. 


680 1. May be enlarged — New writs 
unnecessary.h-WTltB of habeas corpus 
were made returnable forthwith. The 
prisoners were brought into ct. on 
Tuesday, dc the matter directed to be 
argued on the following Saturday. 
The same day the shenif took the 
prisoners back to gaol i — HM : the 
ot. could direct the sheriff to bring in 
the bodies of the prisoners on the day 
set for the argument, without directing 
new writs to issue. — R. v. TowxR 
(1880), 20 N. B. R. 478.— 4JAN. 

880 U. .] — ^A return was made to 

a writ of habeas corpus, de the body 


of M. was brought into ot. Upon 
reading a medioaJ oertiheate that M. 
was insane, &: upon tho undertaking 
of his relatives to obtain a oommission 
of lunaoy, the Judge enlarged the time 
for TnA-king the return . — Bs Codbt 
(1853), 6 It. Jut. 175.— IR. 

PART V. SECT. 1. SUB-SECT. 4.— 
D. (o). 

s. Not until read before judge .] — 
A return to a writ of habeas (xrpus 
oaxmot be filed until it has been ^d 
before the Judge. — R. v. Rbno (1868), 
4 P. a 281.-^AN. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (d) i. 

t The uwirranf.}— Whenever a writ- 
ten warrant is iicoeaswy, it must be 
set forth in tho return to a habeas 
corpus, — R. V, Moun'cnorris (Earl) 
(1795), Rldg. L. & S. 460.— IR. 

a. Copy sufficient — Original not 

necessary.] — Robs (1864), 3 P. R 
301.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
D. (d) Ii. 

6881. Must be 8tated.}^Re Bbbbt 
( 1855)fc 7 It. Jut. 164.— IR. 
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Cbown Practice. 


Sed* 1 . — Ad subjiciendum: Sub-sect, 4, D. (<2) ii. iSb 
Hi. , ( e) <&:(/) H 

694. Unless prisoner previously discharged.] 

— K. V. Spencb® (1778), 1 Gude’s Crown Practice, 
278. 

695. Sufficiency ot statement — When insufficient 
in form.] — Chancey’s Case (1611), 12 Co. Eep. 82 ; 

2 Brownl. 18 ; 77 E. R. 1300. 

Annotations : — Retd. Bushell*s Case (1670), 6 State Tr. 999 ; 

Watson’s Case (1839), 9 Ad. Sc El. 731. Mentd. High 

Commission Case (1612), 12 Co. Rep. 84 ; Townsend v. 

Hughes (1678), 1 Mod. Rep. 232. 

g 96 , Before & after conviction.] — R. v, 

Hawkins (1716), Fortes. Rep. 272 ; 02 E. R. 849. 
Annotations : — Apld. R. v, Taylor (1826), 7 Dow. Sc Ry. K. B. 

622 ; R. r. Lewes Prison, Ex p. Doyle, [1917] 2 K. B. 254. 

Reid. Souden’s Case (1821), 4 B. & Aid. 294. 

697. Commitment for contempt.] — Wliere 

on a return to a writ of habeas corptts, it appeared 
that the prisoner had been committed by the High 
Commission Ct. for using divers contemptuous 
words touching their proceedings ; — Held : the 
return was bad, for it did not show what the words 
were. — Hodd v. High Commission Court (1615), 

3 Bulst. 146 ; 81 E. R. 125. 

698. Stolen goods.] — Hawkeridge’s 

Case (1616), 12 Co. Rep. 129 ; 77 E. R. 1404 ; 
sub nom. R. v, Hawkridge, 1 Roll. Rep. 378. 

099 . Defendant in custody under sentence 

of court of competent Jurisdiction — Particular cir- 
cumstances to warrant sentence not set out.] — 
Senible : it is a sufficient return to a habeas corpus 
that deft, is in custody under the sentence of a ct. 
of competent jurisdiction to inquire of the offence, 
& to pass such a sentence, without setting forth the 
particular circumstances necessary to warrant such 
a sentence. — R. v. Suddis (1801), 1 East, 306 ; 102 
E. R. 119. 

Annotation : — Reid. Watson's Case (1839), 9 Ad. Sc El. 731. 

700. .] — A return to habeas corpus stated 

that a vessel, with smuggled goods on board, was 
found at t»he fish market, within the limits of the 
town^ of R. ; — Held : the corpus dellcii was not 
sufficiently stated, as it was quite consistent with 
the return that the vessel might be in the fish 
market in the town of R., but drawn up on the 
land, which would not clearly be a case within 
24 Geo. 3, Sess. 2, c. 47, s. 1 . — Souden’s Case 
( 1821), 4 B. & Aid. 294 ; 106 B. R. 945. 
Annotation : — Refd. R. ». Mount (1875), L. R. 6 P. C. 283. 

701. .] — ^A return to a habeas corpus stated 

that prisoner was found on board a vessel, dis- 
covered within e^ht leagues of that part of the 
coast of Great Britain, called Suffolk, to wit, 
within eight leagues of O., in that coimty ; — Held : 
it was not to be averred with sufficient certainty 
that the vessel was not within four leagues of the 
coast of Great Britain, between the North Foreland 
in Kent, & Beachy Head in Sussex. — Deybel’s 
Case (1821), 4 B. & Aid. 243 ; 106 E. R. 926. 


Annotations : — Distd. Re Baines (1840), Cr. & Ph. 31. 
R. t>. Mount (1875), L. R. 6 P. C. 283. 


Refd. 


Amendment of insufficient retxim, see Sub- 
sect. 4, D. (g), post. 


iii. Other Mailers. 

702. Court will not give directions as to.] — Upon 


a return to a habeas carpus, the court will not give 
any direction or advice to the gaoler, as^ to the 
matter of which his return should consist. — He 
Fletcher (1848), 1 Dow. & L. 726 ; 13 L. J. M. C. 
16 ; 8 J. P. 168 ; 8 Jur. 146. 

Annotations :—Uentd. R. v. Reynolds & Hodgson (1844), 13 
L. J. M. C. 65 ; Fletcher v. Onlthrop (1845), 1 New 
Sess. Cas. 529 ; R. v. Bidwell (1847), 2 Car. Sc Kir. 
664 ; Bowdler’s Case (1848), 12 Q. B. 612 ; Henderson v. 
Preston (1888), 21 Q. B. D. 362. 

703. Taking Into custody — Date of.] ~ 

Hutchins v. Player (1663), O’Bridg. 272 ; 124 
E. R. 586. 

Annotations : — Mentd. R. v. Batoheldor (1839), 1 Per. & Day. 
616 : Trusoott v. Merchant Tailors Co. (1856), 11 Exch. 
855. 

704. .] — Bushell’s Case, No. 664, 

ante. 

705. & detention.] — The return to a 

habeas corpus must answer the taking, as well as 
the detaining. 

The ct. gave leave to amend the return, which 
was done in ct. — Warman’s Case (1778), 2 Wm. Bl. 
1201 ; 96 E. R. 709. 

706. Authority of person committing.] — ^^A 

justice need not mention in a warrant of commit- 
ment that he is a justice ; but it must ai)pear 
that he is one on the return to a habeas corpus. — 
Elderton’s Case (1703), 2 Ld. Raym. 978 ; 6 
Mod. Hep. 73 ; Holt, K. B. 590 ; 92 E. R. 152. 
AnnotcUions : — Refd. R. v. Talbot (1730), 11 Mod. Rep. 415 ; 
R. V. Goodall (1754), Say. 129. Mentd. Anon. (1705), 2 
Salk. 546 ; Winter v. Miles (1809), 10 East, 678 ; A.-G. v. 
Dakin (1870), L. R. 4 H. L. 838. 

707 . ,] — ( 1 ) The return to a habeas corpus, 

stated that a prisoner was committed upon the 
following order, & then set/ out an order pur- 
porting to be made by the Master of the Rolls : — 
Held : it was insufficient, as not directly averring 
by whom the order was made. 

(2) The order stated that the prisoner was 
brought to the bar of the Ct. of Ch. & committed 
for contempt. The ct. would not allow the 
prisoner to use affidavits to show that he had not 
been brought to the bar of the ct. 

There is no case in which a party has been allowed 
to contradict facts set forth in an order (Patte- 
SON, J.). 

(3) The ct. will allow the return to a habeas 
corpus ad subiidendum to be amended oven after 
it IS filed.-~i?c Clarke (1842), 2 Q. B. 619 ; 2 
Gal. & Dav. 780 ; 11 L. J. Q. B. 75 ; 6 Jur. 757 ; 
114 E. R. 243. 

Annotaixons : — As to (1) Refd. Bowdler's Cose (1848), 12 Q. B. 
612 ; Re Dimes (1850), 19 L. J. 0. B. 158. As to (2) Refd. 
CaruB Wilson's Case (1845), 7 0* B. 984. ChneraUy, 
Mentd. Wat&on v. Bodell (1845), 14 L. J. Ex. 281 ; Re 
Crawford (1849), 13 Jur. 955. 


(e) Evidence in Support. 

708. Whether necessary — In first instance.] — 

Watson’s Case, No. 686, ante. 

709. Ambiguous return.] — If a return, 

which on the face of it is ambiguous, is not fortified 
by affidavit, clearing up all doubt, it will be held 
evasive & bad. — R. v. Roberts (1860), 2 F. & F. 
272. 

Annotation .-—Mentd. Re Tye Sc Ward (1889), 6 T. L. R. 407. 


b. SuffideTioy of statement — Com- 
mitment for re-excaninaiion of primmer s 
on a charge of murder, ] — Iversons 
detained without any warrant of 
commitment on a oharge of murder , 
were biought up by a ihit of habeas ' 
corpus ; the return set out that tho 
oause of detainer was a commitment 
for re-examination on a oharge of 
murder against the prisoners : — HOd : , 
Buoh return disclosed a legal cause of I 


imprisonment. — Exp, Dawson (1861), 
4 Nfld. L. R, 622.— -NFLD. 

PART V. SECT. 1, SUB-SECT. 4.— 
D. (d) iii. 

700 i. Authority of person committino. ] 
— ^A return to a habeas corpus ought 
to show that prisoner was committed 
by some person having authority to 
commit. — R. v. Mountnobris (Earl) 


(1795), Ridg. L. &S. 460.— IR, 

PART V. SECT. 1, SUB-SECT. 4.— 
D. (•). 

0 . Second return admissible ,} — ^A 
second return subsequently to the 
issue of the writ can be looked at in 
support of prisoner's detention. — 
R. V, Walton (1906), 11 O. L. R. 94.- 
CAN. 
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( / ) Evidence to controvert 
i. Matters of Fact, 

See Habeas Corpus Aci, 1816 (c. 100). 

710. In criminal cases — General rule.] — B. v. 
Boqbbs, No. 740, post, 

j — On habecLS corpve, bringing up 

a party committed by justices for not finding 
sureties of the peace, the ct. will not hear affidavits 
controverting the facts alleged in the articles of the 
peace. — B. v. Dunn (1840), 12 Ad. & El. 599 ; 
Arn. & H. 21 ; 4 Per. & Dav. 416 ; 4 J. P. 728 ; 
113 B. B. 939 ; svb nom. Re Dunn, 10 L. J. M. O. 
29 ; 6 .7ur. 721. 

Annotations : — Be!d. Steward v, Qromett (1859), 7 C. B. N. S. 
191. Mentd. p, QifTord (1845), 1 New Sens. Cas. 400 ; 
R. V. Mallinson (1851), 16 Q. B. 367 ; Lort v, Hutton 
(1876), 45 L. J. M. 0. 95. 

712. .] — (1) On motion to discharge 

a party brought up by a writ of habeas corpus^ 
affidavits suggesting matters which, though not 
repugnant to the return, show the custody to be 
illegal, are not admissible. 

(2) A i)arty discharged by a writ of habeas corpus 
from an illegal custody on one criminal charge, is 
not privileged redeundo from an arrest under 
criminal process upon another & different criminal 
charge, where there is no ground for supposing 
that the former process had been originated for the 
purpose of procuring the arrest under the latter. 

(3) A writ of habeas corpus may be directed to 
several persons . — Re Douglas (1842), 3 Q. B. 
825 ; 3 Gal. & Dav. 609 ; 12 L. J. Q. B. 49 ; 114 
E. R. 724 ; sub nom, B. v. Douglas, 7 Jur. 39. 

713. .]— B. V. Stanhope (1826), 12 

Ad. & El. 62(h n. ; 113 E. B. 949. 

Annotations: — Consd. H. v, MalUnson (1851), 16 Q. B. 367. 
Refd. H. V. Dunn U 840), Arn. & H. 21 ; Steward v Gromett 
(1869), 7 C. B. N. S. 191. Mentd. Lort v, Hutton (1876), 
33 L. T. 730. 

714. In non-criminal cases — By plea.] — D e 

Vine’s Case (1456), cited O. Bridg. at pp. 288, 
305 ; 124 E. B. 594, 603. 

Annotations: — Consd. Hutchins v. Player (1663), O. Bridg. 
272. Retd. iMllford v, Hughes (1846), 10 Jur 990. 

715. By affidavit.] — Where a prisoner is 

brought up under a habeas corpus issued at common 
law, he may controverti the truth of the retmm by 
affidavits, by virtue of Habeas Corpus Act, 1816 
(c. 100), s. 4 . — Ex p, Beeching (1825), 4 B. & C. 
136 ; 0 Dow. & By. K. B. 209 ; 3 Dow. & By. M. C. 
174 ; 107 E. B. 1010. 

Annotation: — Mentd. Canadian Prisoners* Case (1839), 3 
State Tr. N. S. 963. 

716. .] — Re Walmington (1846), 6 

L. T. O. S. 316. 

717. Facts not appearing upon return.] 

— Upon return to a habeas corpus to bring up a 
bkpt. detained under a warrant of commitment 
for not answering satisfactorily the questions put 
to liim by a subdivision ct. under 1 & 2 Will. 4, 
c. 50, affidavits of facts which do not appear upon 
the face of the return may be made use oi by bkpt. 
~Re Martin (1847), 4 Dow. & I.. 768 ; 2 Saund. & 
C. 33 ; 16 L. J. Q. B. 286 ; 9 L. T. O. S. 107 ; 11 
Jur. 869. 

718. .] — (1) Where a return to a 

habeas coimus states that a prisoner is detained 
imder civil process, it is competent to him to show, 
by affidavit, that he was onginally arrested on a 
Sunday. 

(2) A rule nisi can be made in vacation, without 
consent, in order to avoid the necessity of bringing 
up the party . — Re Eggington (1853), 2 E. & B. 
717 ; 23 L. J. M. O. 41 ; 22 L. T. O. S. 77, 118; 


18 J. P. 165 ; 18 .Tur. 224 ; 2 0. L. B. 385 ; 118 
B. B. 936 ; sub nom, B. v, Egginton, 2 W. B. 
10 . 


Annotations: — As to (1) Refd. Swan v. Dakins (1855), 16 
O. B. 77 ; Jones v. Howell (1859), 29 L. J. Ex. 19. 
Oenerally, Mentd. Hooper v. Lane (1857), 6 H. L. Cas. 443 ; 
Bateman v, Freston (1861), 3 £. & E. 578 : Ex ». Freston 
(1861), 3 De Q. F. & J. 612 ; II. v, Whltocross St. Prison 
(1865), 6 B. & S. 371; Bancroft v, Mitchell (1867), 8 
B. & B. 568. 


719. .] — Swan v, Dakins, No. 630, 

ante, 

720. Not facts within jurisdiction of court — 
Contempt of Parliament.] — To a habeas corpus ad 
subjiciendum^ etc., it was returned by the Serjeant- 
at-Arms of the House of Commons that he detained 
the prisoners on a warrant, directed to him by the 
Speaker, requiring him to take into custody E. 
W. for having been guilty of a contempt & breach 
of the privileges of the House : — Held : the ct. 
could not inquire by affidavit into the merits of 
the commitment, even if the case were within 

* Habeas Corpus Acf, 1816 (c. 100), although, in 
affidavits on which the habeas corpus issued, it 

I was sworn that the parties were in fact committed 
for executing process in obedience to rules of this 

• ct. — Middlesex Sheriff’s Case (1840), 11 Ad. 

I & El. 273; 3 State Tr. N. 8. 1239; 113 E. B. 419; 

sub nom, Stockdale v, Hansard, 3 Per. & Dav. 349 ; 
4 Jur. 70 ; sub noyn. R. v, Evans & Wheelton, 8 
Dowl. 461 ; 9 L. J. Q. B. 82. 


I Annotations Refd. Howard v. Gosset (1845), 10 Q. B. 359 ; 

lie Dimes (1850), 14 (j). 11. 554 ; 8wan v. Dakins U655), 

I 16 C. B. 77 ; Fenton v. Hampton (1858), 11 Moo. P. C. C. 
347 ; Fleldmg v. Thomas, [1896] A. C. 600. Mentd. Levy 
V. Moylan (1850), 10 C B. 189; lie Fernandes (1861), 6 
H. & N. 717 ; Ex p. Fernandez (1861), 10 C. B. N. S. 3 ; 
DiU V. Murphy (1864), 1 Moo. P. C. C. N. S. 487 ; Bradlaugh 
V, Krsklne (1883), 31 W. R. 365. 

721. Contempt of court.] — Re Clarke, 

No. 707, ayite, 

722. .] — Carus Wilson’s Case, No. 

660, ante, 

723. .] — ^A return to a habeas corpus 

stated that the prisoner was detained by an order 
of the Vice-Chancellor committing him for a con- 
tempt incurred by breach of an injunction issued 
in a cause in Ch. : — Held : affidavits for the 
purpose of showing that tlie Lord Chancellor, by 
whom the order for the injunction was made, was 
an interested party, were inadmissible, as the 
return stated a commitment by a ct. of competent 
jurisdiction . — Re Dimes (1850), 14 Q. B. 554 ; 4 
New Mag. Cas. 69 ; 19 L. J. Q. B. 158 ; 14 

L. T.O.S..S72; 14 J, P. 54; 14 Jur. 198; 117 E. R. 
214; subsequent proceedings, 3 Mac. & G. 4, L. C. 


ii. Matters of Jurisdiction, 

724. To show want of jurisdiction-— To impose 
particular sentence.] — Carus Wilson’s Case, No. 
650, ante, 

725. .] — The return to a habeas corpus 

commanding the governor of M. prison to bring 
up two prisoners detained in the prison, stated 
that they had been convicted, in the Royal Ct, of 
.Tersoy, & had been sentenced by that ct. to be 
transported to such place as the Queen in council 
should appoint, that the ct. of Jersey was a ct. of 
competent criminal jurisdiction to try & punish 
the offence : — Held : affidavits could not be used 
to show that the ct. of Jersey had no jurisdiction 
to transport. — Brenan & Galen’s Case (1847), 
10 Q. B. 492 ; 1 16 E. B. 188 ; sub yiom. Re Brenan 
& Gallan, 2 Cox, C. C. 193 ; 9 L. T. O. S. 147 ; 11 


PART V. SECT. 1, SUB-SECT. 4.— D. (1) i. 

710 1. In crimincU cases ,] — The truth of the return to a writ of habeas corpus may be Impeached Sc inquired into under 
Habm Corpas Act, 1818. — E«p, West (1861), 8 Legge, 1476. — AUS. 
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Crown Pbaotiok. 


Sect, 1. — Ad evbjiciendum: Sub-sect. 4, D. (/) n.» 

(a)> jh) & (t) cfc E.] 

Jup. 775 ; sub nom, R. v. Brenan & Gallan» 
10 L. J. Q. B. 289 ; 11 J. P. 727. 

AnnoUdUm: — ^Betd. Re Crawford (1849), 13 Q. B. 613. 

726. To deal with offence.] — Be Bailey, 

Be Collier, No. 557, ante. 

727. .] — Be Baker, No. 668, ante. 

728. .1 — Be Smith, No. 742, post. 

729. ,] — (1) A prisoner had been con- 

victed by justices under 9 Geo. 4, c. 31, & Criminal 
Procedure Act, 1863 (c. 30), of an ag^avated 
assault, upon the information &> complaint of a 
woman charging that he did unlawfully assault 
& abuse her. It appeared, on affidavits, that upon 
the evidence the charge was one of rape. Upon 
a rule nisi for a habeas corpus : — Held: (Pollock, 

C.B., & Wilde, B.) inasmuch as the charjje was 
not of a common assault the evidence did not 
point to a common assault, but to a rape or an 
attempt to commit rape, the justices had no juris- 
diction ; (Bbamwelt., B., & Channell, B.) the 
information charged an assault, & as it was possible 
that the justices might have disbelieved the charge 
of rape, or attempt to commit rape, & foimd that 
nothing more took place except an assault of an 
aggravated character, the rule ought not to bo 
m^e absolute. 

There is nothing before us that can enable us 
to say that the magistrates have exceeded their 
jurisdiction (Channeix, B.). 

(2) The ct. granted a rule nm for a habeas corpus 
to bring up a prisoner, access to whom was denied 
by the gaoler, on the application of the prisoner’s 
father.— iec Thompson (1860), 0 H. & N. 193 ; 30 
L. J. M. C. 19 ; 3 L. T. 294, 409 ; 25 J. P. 160 ; 
7Jur. N. S. 48; 9 W. R. 203 ; 158 E. R. 80. 
Annotations: — As to (1) Coiisd. Wilkinson v. Dutton (1803), 

32 L. J. M. C. 152. Refd. R. v. Elrington (1861), 1 B. & S. 

688 ; WeUock v. Constantino (1863), 32 L. J. Ex. 28.5 ; 

Shepherd v. PoHtmaster General (1864), 11 L. T, 369 ; 

Re Dawson (1878). 42 J. P. 456 ; R. v. Miles (1890), 24 

Q. B. D. 423. Oeneratly, Mentd. Monday v. Maiden (1875), 

33 L. T. 377 ; Crocker v. Raymond (1886), 3 T. L. R. 181. 

730. .] — Be Authers, No. 659, a7ite. 

(gf) Amendment. 

See 0. O. R., r. 223. 

731. Time for — Before filing — ^As to form or 
averment of fact.] — Defect in form, or averment in 
fact, in the return to hahea'i corpus may be amended 
before the return is tiled. — ^A non. (1673), 1 
Mod. Rep. 103 ; 86 E. R. 765. 

Annotations : — Beld. Watson's Case (1839). 0 Ad. & £1. 731 ; 

Re Clarke (1842), 2 Q. B. 619. 

732. After filing.] — Return of a habeas 

corpus is not amendable after it is filed. — R. v, 
Cattbrall (1731), Fitz-G. 266; 94 E. R. 760. 

733. .] — Be Clarke, No. 707, ante. 

734. Or Judgment.] — Watson’s 

Case, No. 685, ante. 


736. Leave to amend mnted.1 — Hawm- 
ridge’s Case (1616), 12 Oo. Rep. 129 5 77 R. 
1404 ; sub nom. R. v. Hawkridob, 1 Roll. Rep. 
378. 

736 . .] — Bronker’s Case (1647), Sty. 

16 ; 82 E. R. 496. ^ ^ . 

737 . .] — Warman’s Case, No. 706, ante. 

737a. Ordered by court — ^Return insufficient.] — 

Upon reading the return of T. upon a habeas corpus 
directed to him, on the behalf of L. committed by 
order of both Houses of Parliament for his con- 
tempt of them, a motion was made for an 
habeas corpus, because T. had only returned the 
writ, but had not brought the body of the pnsoner : 
— Held : the return must be amended. — T ioh- 
borne’s Case (1648), Sty. 96 ; 82 E. R. 66^ 

738. Warrant imperfectly set forth in 

return.]— A bkpt., brought up by habeas corpus,!^ 
not to be discharged, because the return to the 
writ sets fort.h the warrant of committal im- 
perfectly, &, in such a case, the Lord Chancellor, 
before he enters upon the question of the validity 
of the committal, will ascertain whether the war- 
rant is truly set forth in the return &, if it is not 
so set forth, he will order the return to be amended. 
— Be Power & Jackson (1826), 2 Russ. 583 ; 38 
E. R. 464, L. C. 

Annotation •'*~-'Coil8d. Re CJlarko (1842), 2 Q. B. 619. 

739. Accidental omission of name.] — 

Watson’s Case, No. 585, a^ite. 

740. Substitution of good for bad commitment.] 
— The return to a habeas corpus stated that 
prisoner was committed for three montlis by war- 
rant of a justice, reciting a conviction by the 
justice, which was, on the face of it, bad. The 
return then stated that, a week after such commit- 
ment, prisoner being still in custody, the same 
justice delivered to the gaoler another warrant 
of commitment reciting, & grounded upon, a 
conviction of the same date as the first, by the same 
justice, setting forth the same offence, & imposing 
the same punishment. In this conviction no 
material defect appeared ffeZd ; the prisoner 
was not entitled to be discharged, tJie return 
showing a good warrant under which he was in 
custody. — R. V. Richards (1844), 5 Q. B. 926 ; 
Dav. & Mer. 777 ; 114 E. R. 1497 ; sub nom. Be 
Richards, 13 L. J. M. 0. 147 ; 8 Jur. 752 ; svb 
nom. Be Walker, 1 New Scss. Gas. 182 ; sub 7iom. 
R. V. Walker, 1 New Mag. Gas. 14 ; 8 J . P. 634. 
Annotations: — FoUd. Ex p. Cross (1857), 2 H. & N. 354. 

Eefd. Bailey's (;ase (1854), 3 E, & B. 607 ; Re Baker 

(1857), 2 H. & N. 219 J Re Terraz & Extradition Acts, 

1870 & 1873 (1878), 39 L. T. 602. 

741. .] — Ex p. Gross, No. 622, ante, 

742. .] — (1) A warrant of commitment 

being bad, a second warrant was allowed to be 
substituted for it as the return to a habeas corpus. 

(2) Upon a return to a habeas corpus affidavits 
are not admissible to show that the offence was not 
committed within the jurisdiction of the justice. — 


PART V. SECT. 1, SUB-SECT. 4.— 

D. (£) iL 

726 1. To etiow want of jurisdiction — 
To deal with offence .] — On motion for 
habeas corpus to discharge a prisoner 
from custody ho may show by affidavit 
that the committing justices had no 
Jurisdiction . — Re Cornillac (1862), 
1 W. & W. 193.— AUS. 

726 ii. .) — A Judge cannot, 

upon the return to habeas corpus where 
a warrant shows Jurisdiction, try on 
affidavit evidence the question where 
the alleged offence was committed. — 
K. V. Defries, R. v. Tambltn (1894), 
25 O. R. 645.— can. 

726 ill. .J— An affidavit is 

admissible to show that the investiga- 
tion A; commitment took place on 


Sunday. — R. v. Cavelier (1896), 11 
Man. L. R. 333.— CAN. 

726 iv. .] — On motion to 

dischcuKc a prisoner on reading the 
return to a \mt of habeas corpus it is 
competent for the prisoner to show by 
affidavit that the committing Justices 
had no Jurisdiction . — Ex p. Bbnnell 
(1879), O. B. Sc F. 72.— N.Z. 


PART V. SECT. 


r. 1. s 

D. (g). 


SUB-SECT. 4 .— 


782 i. Time for— Whether after ftting.] 
— ^A return cannot bo amended after it 
is filed. — R. e. Mountnobbts (Earl) 
(1795), Rldg. L. Sc S. 460.— IR. 

782 li — ^.3 — ^Aftor the return 

has been filed, the ot. has power to 


amend It.— R. v. Fkbny (1843), ** 
1. L. R. 437.— IR* 

785 i. Leave to amend granted.y— 
On a motion to discharge a prisoner 
on reading the return the ot. will 
allow the return to be amended.— 
Ex p. Rbnnbll (1879), O. B. Sc F. 
72.— N.Z. 

7401. SvbstUvtion of good for bad 
commitment .] — Immediately before w- 
tum a new oommJtment may be sub- 
stituted for a prevlona one. Sc set 
forth in the return as a 
detention. — Re MoMubrer (1907), 2 

E. L. R. 486.— CAN. 

74011. .1— R. V. Graf (1909), 

13 O. W. R. 1183 ; 19 O, L. E. 288 ; 
15 Can. Orim. Oml 193.— CAN. 



Part V.— Habeas Corpus. 


267 


Be Smith (1868), 8 H. & N. 227 ; 167 E. B. 466 ; 
syb nom* Ex p* Smith, 27 L. J. M. 0. 186 ; 22 

J. P. 450 ; 6 W. R. 440. 

AnnoUaion Beld. Ex p. Phipps (1863), 27 J. P. 503. 

748. Where oonviotion not before court — & 
insufficiently stated in retum.V-Whero a prisoner 
is brought up under a writ of nabeas corpus, & the 
commitment is insufficient, the conviction has 
not been brought before the ct. by certiorari, the 
ct. is not justified in looking at the conviction 
for the purpose of amending the commitment bjr 
it, nor in detaining the prisoner in custody until 
the conviction is brought up by certiorari* — Ee 
Timson (1870), L. R. 6 Exch. 267 ; suh nom. Ex p* 
Tinson, 39 L. J. M. 0. 129 ; 18 W. R. 840. 
^nnotofion aark v. R. (1884), 14 Q. B. D. 92. 

(A) Making False Return* 

744. Punishment for — Indictment.] — (1) An in- 
dictment lies for a false return to habeas corpus* 

(2) A return to a pluries habeas corpus denying 
the detention at the time of or since the service of 
the pluries writ is bad, because it does not answer 
to the time of the coming of the first habeas corpus* 
—ViNER’s Case (1675), 1 Freem. K. B. 622 ; 89 
E. R. 392 ; sub nom* Emerton’s Case, 1 Freem. 

K. B. 401 ; suh nom* R. v, Viner, 2 Lev. 128 ; 3 
Keb. 470 ; sub nom, Emerton v, Viner, 3 Keb. 
434. 

Atinoiaiiona : — As to (1) Consd. R. v* Winton (1792), 5 Term 

Rep. 89. As to (2) Consd. R. v* Winton (1792). 5 Term 

Rep. 89. Refd. R. v. Smith (1734), 7 Mod. Rep. 234. 

746. Attachment — Unless falsification un- 

intentional.] — ^V^atson’s Case, No. 585, ante. 

Attachment for contempt of court generally, 
sec Contempt op Court, Attachment & Com- 
MiiTAL, pp. 46 cf seq*, ante* 

746. Remedy by action.] — ^Where in the return 
to a writ of habeas corpus two causes were assigned 
for a prisoner’s detention, first, a conviction for 
smuggling, & second, desertion from the navy : — 
Beld : the latter cause could not be impeached 
on affidavit-, for the purpose of showing either that 
the prisoner had never been a seaman in the navy 
or that, supposing him in fact a seaman, he had 
been illegally impressed in the first instance. 

We are bound by the return. If it is false, 
deft.’s remedy is by action (per Cur.). — R. v* 
llOGEHS (1823), 3 Dow. & Ry. K. B. 607 ; sub nom. 
Roger’s Case, 2 L. J. O. S. K* B. 44. 

Anmtations .---Retd. R. v* King (1843), 13 L. J. M. 0. 43 ; 

lie Fletcher (1844), 8 J. P. 168. 

747. .] — In an action against the keeper 

of the Queen’s prison for making a false return to 
a writ of habeas corpus : — Held : a count stating 
that deft. “ falsely & deceitfully returned, etc.”, 
without showing wherein the return was alleged 
to be false, was bad. — Cobbett v. B[udson (1852), 
19 L. T. O. S. 166. 

(i) Where Production impossible, 

748. Reason for non-production — Ought to be 
given.] — R, V* Gavin, No. 822, post. 

749. Must be unequivocal.] — ^Viner’s 

Case, No. 744, ante. 

760. ,] — (1) An attachment may be 

granted for making an insufficient return to the 
nrst writ of habeas corpus^ without issuing an 
alias &> a pluries writ. 

(2) The return to a habeas corpus was ” I had not 
at the time of receiving this wnt, nor have I since 
had the body of B. detained in my custody, so that 


I could not have her, etc.” : — Held : this was a 
bad return & an attachment would be granted 
against the party who made it. — R. v, Winton 
( 1792), 6 Term Rep. 89 ; 101 E. R. 61. 

761, ,] — R, -y. Roberts, No. 709, 

ante. 

752. Previous liberation — Whether a good 

return.] — R. v. Wright (1731), 2 Stra. 915 ; 93 
E. R. 939 ; sub nom* Anon., 2 Barn. K. B. 35. 

763, ,] — The return to a habeas 

corpus that the person was discharged out of 

custody by an order of sessions, generally, is a 
good return for filing the writ. — R. v. Bethuen 
(1738), Andr. 279 ; 95 E. R. 399. 

754. .] — ^An under-sheriff, who, to 

his return to a habeas corpus for bringing the body 
of a debtor on another matter, had annexed the 
original writ, was excused from returning the 
writ, on acknowledging that ho had deft, once 
in his custody, & that he was at large . — Ex p. 
Worcestershire (Sheriff), Barber v. Tyndale 
(1822), 1 L. J. O. S. K. B. 35. 

766. Custody wrongfully given to 

another person.] — To a writ of habeas corpus sued 
at the instance of the parent of a child, which had 
been wrongfully detained by the deft., a return 
was made by deft, to the effect that, as he had, 
before the issuing of the writ, parted with the 
custody of the child so detained by him to another 
person who had taken her out of the jurisdiction, 
it was impossible for him to obey the writ : — Held : 

(1) it was no excuse for non-compliance with the 
writ that deft, had wrongfully handed over the 
child to another person, A the return was bad ; 

(2) an attachment must issue against deft, for 
disobedience to the writ. 

(3) An appeal lies to the Ct. of Appeal against 
an order for an attachment for disobedience to a 
writ of habeas corpus. — R. v* Baunahdo (1889), 
23 Q. B. D. 305 ; 58 L. J. Q. B. 653 ; 61 L. T. 
547 ; 54 J. P. 132 ; 37 W. B. 789 ; 5 T. L. R. 
673, C. A. 

Annotations : — Js to (1) Consd. Bamardo v* Ford, Gossaffe*! 
Case, ri892) A. C. 326. As to (3) Refd. Cox v. Hakes (1890). 
15 App. Cas. 506. Generally, Mentd. O’Shoa v, O'Shea & 
Parnell (1890), 15 P. D. 59 ; He Evans, Evans v. Noton, 

r 3] 1 Ch. 252 ; Seaman v. Burley, [1896] 2 Q. B. 344 ; 

Foreign Tribunals Evidence Act, 1856, Eccles v* 
Louisville & Nashville Railroad Co. (1911), 56 Sol. Jo. 74; 
R. V. Manchester Local Profiteering Committee, Ex p. 
L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

766. .] — Baknardo v. Ford, 

Gossage’s Case, No. 469, ante* 

E* Hearing of the Cause. 

See C. O. R., rr. 224, 220. 

757. What parties must be present — Party In 
custody — Unless presence dispensed with by con- 
sent.] — Where a prisoner applied for a writ of 
habeas corpus, the ct., on granting the writ, gave 
leave for the matter to bo disposed of without 
bringing up the prisoner, if the consent of all the 
parties interested could bo obtained, but not 
otherwise. — R. v* Griffith (1844), 9 J. P. 23. 

753. .]-— 2ee Gilbert (1846), 9 

J. P. Jo. 116. 

769, ,] — On a motion to discharge a 

prisoner out of custody, he having been brought 
up by habeas corpus the prisoner was not present ; 
— Held : the motion could not be made in his 
absence . — Re Brown (1852), 18 L. T. O. S. 224 ; 
subsequent proceedings, 18 L. T. O. S. 238. 


PART V. SECT. 1. SUB-SECT. 4.-^ 

0 . (h). 

Ijbi* Pmiebmerd for^AUachmsiU, 
— It Is the duty of the ot. to lime a roll 


ex mero moiu, oalUug upon resp. to 
show cause why an attachment should 
not issue against him, if it has reason 
to believe that his return is untrue. — 
Ex p. West (1861), 2 Legge, 1475.— 
AU8. 


PART V. SECT. 1, SUB-SECT. 4.— E. 

d. Right of prisoner to be present*] 
— ^Prisoner has a right to be present 
Sc to hoar what is alleged why he 
should be detained. — Re MoMuBBBR 
(1907), 2 B. L. R. 486.— CAN. 
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760. Party having custody.] — The ct. I 

will receive the return to a writ of habeas corpvSy 
although the party called upon to make it is not 
present. I 

Service of the writ was made by leaving it with 
“ the brother & agent ** of the party called upon, 
at his place of abode : — Held : ft was sufficient. — 
He Hakewhx (1862), 12 0. B. 223 ; 138 E. R. 888. 
Annotations : — Reid. He Andrews (1873), L. H. 8 Q. B. 153 ; 

Re Edwards (1873), 42 L. J. Q. B. 99. 

761. Order in which counsel heard — Where 
prisoner brought up.] — Ex p. Garcia, No. 687, 
ante, 

762. .] — Carus Wilson’s Case, No. 

660, a7\tc. 

7Q3. Where order nisi granted.] — Upon the 
argument of a rule nisi for a habeas corpus the case 
is to be treated in the same manner as if the prisoner 
was brought up upon a habeas corpus granted in 
the first instance, & the ct. will look to the whole 
cause appearing upon the return. —JE'a; p. Bull 
(1646), 1 Saund. 6c C. 141 ; 16 L. J. Q. B. 235 ; 10 
Jur. 827. 

Annotation: — Refd. He Terraz & Extradition Acts, 1870 & 

1873 (1878), 39 L. T. 502. 

764. Notice of — Service on Saturday afternoon 
for Monday Insufficient — Unless right to be dis- 
charged clear.] — Bromi.ey’s Case (1821), 2 Jac. 

& W. 463 ; 37 E. R. 701, L. C. 

765. Prisoner in custody under 8 & 9 Viet., 

c. 8 — To Secretary at War.] — Ex p. Gale (1845), 
14 L. .7. Q. B. 316 ; 5 L. T. O. 8. 202 ; 10 Jur. 
334. 

F. Custody pending Hearing — Bail, 

Right to bail, see, generally, Criminal Law 
& Procedure. 

766. Prisoner admitted to ball.] — Bronkkr’s 
Case (1647), Sty. 16 ; 82 E. R. 495. 

767. .] — A pei*&on taken on excommunicato 

capiendo is bailable while tlie return of the habeas 
corpus is under the consideration of the ct. — R. v, 
Davison (1700), 1 Salk. 106 ; 91 E. R. 97. 

768. J—R. V, Bethel, No. 656, ante. 

769. .J — When a deft, who has been sum- 

maiily convicted by justices is brought up by 
habeas corpus, A the question of the legality of liis 
commitment remains for future argument, the 
ct. will admit him to bail until the case is decided. 
—Ex p. Lord (1846), 4 Dow. & L. 406 ; 2 New 
Mag. Cas. 40 ; 1 Saund. & C. 222 ; 8 L. T. O. S. 
146 ; sub nom. R. v. Lord, 16 L. J. M. C. 16 ; sub 
nom. Re Lord, 10 J. P. Jo. 771. 

770. .] — Rule calling upon a deft, to sur- 

render where, upon a habeas corpus, he has been 
set at liberty upon his own recognisance pending 
the rule, with a dispensation as to his personed 
attendance upon the argument, 6c the judgment 
being against him. — R. v. Collier & Bailey 
(1854), 23 L. T. O. S. 97. 

771. .] — The ct. having granted a rule 

nisi for a writ of habeas corpus, which might not 
come on for argument for some time, admitted 
the prisoner to bail forthwith. — Be Hearson 


(1891), 7 T. L. R. 283, D. C, ; subsequent proceed- 
inga, 64 L. T. 635, D. C. 

772. Prisoner remanded in custody — Before 
return filed.]— R. v. Indioalmois (1663), 1 Sid. 
143; 82 E. R. 1021. 

773. .] — ^Anon. (1678), 1 Vent. 330 ; 

86 E. R. 213. 

Annotation: — Refd. R. v, Bambrldge (1729), 1 Bam. E. B. 

106. 

774 . After return filed.] — Crofton’b 

Case (1662), 1 Sid. 78 ; 82 E. R. 980 ; aub nom. 
R. V. Cropton, 1 Keb. 305. 

Annotation : — Refd. H. v. Wyndham (1716), 1 Stra. 2. 

776. .] — P. was brought up by 

habeas corpus from the Tower. His counsel 
pressed to have the return filed, supposing that 
he would be then a prisoner to the ct. & committed 
to the Marshalsea, but the ct. ordered the return 
to be filed, &> notwithstanding remanded him to 
the Tower, as they said they might do. — Peyton’s 
Case (1080), 1 Vent. 340 ; 86 E. R. 223. 

776. .] — Y. was committed to the custody 

of the marshal for contempt, after which, applica- 
tion being made to the Ct. of C. P. for a habeas corpus, 
6c granted, the Ct. of K. B. at the same time made 
a rule to bring him into their ct., but that ct. 
discharged their own rule, 6c the Ct. of C. P. 
granted a second habeas corpus. On the return 
(lay of the second habeas corpus the Ct. of K. B. 
made a rule to carry him into their ct. on a day 
after the return of the second habeas corpus. 
The marshal brought in the body on the second 
habeas corpus, 6c returned the rule of commitment, 
6c the rule made on the return day of the second 
habeas corpus. The ct. remanded him, but ordered 
liim to be brought up on the Monday following, 6c 
deferred the considc^ration of his discharge till 
that day. — Cork v, Baker (1717), Cooke, Pr. Cas. 
13 ; 1 Stra. 63 ; 125 E. R. 927. 

777 . ,] — R, V. PixLEY (1733), 2 Barn. 

K. B. 276 ; 94 E. R. 407 ; subsequent proceedings, 
2 Barn. K. B. 321. 

778. Writ delivered in beginning of vacation — 
Returnable next term — Prisoner cannot be brought 
out of custody immediately — & be kept out during 
vacation.] — Uoldroid v. Liddel (1697), 1 Ld. 
Kaym. 241 ; 91 E. R. 1057. 

G. Discharge of Person in Custody. 

See C. O. R., rr. 224, 226, 227. 

779. Motion for — When made — No opposition 
offered.] — It is not necessary to wait till the rising 
of the ct. to move the discharge of a prisoner 
out of custody, on a return to a habeas corpus, 
where no notice of any opposition to the motion 
has been given. The ct. will order him to be dis- 
charged forthwith . — Be Howard (1844), 2 Dow. 
6c L. 636 ; 4 L. T. O. S. 142 ; 8 J. P. 806. 

780. Commitment declared bad — Rule absolute 
conclusive.] — Where the Bail Ct. has made absolute 
a rule for a habeas corpus, on the ground of the 
insufficiency of the commitment, the Ct. of Q. B. 
will not re-open that (question by way of appeal 
from the single judge, but will at once order the 
prisoner to be discharged . — Re Cavanagh (1842), 
6 J. P. 60. 


PART V. SECT. 1, SUB-SECT. 4.—F. ' PART V. SECT. 1, SUB-SECT. 4.— G. 


774 1. - Prisoner remanded in curtodv — 
After return filed,] — Where the original 
warrant of oommitment is defective, 
prisoner is not entitled to be discharged 
upon the return hut should he detained 
until the oommitting magistrate has 
an opportunity to nve the gaoler a 
new warrant. — He LbBlaj^o (1914), 
14 E. L. R. 106 ; 16 D. L. R. 672 ; 
22 Can. Crim. Cas. 208.— CAN. 


e. Commitment declared bad — War- 
rant defective — For not showing con- 
viction, ] — ^A warrant of oommitment 
recited that E. had been charged with 
having an intoxicant in his possession 
& thereupon, having considered the 
matter of the complaint. ** I adjudged 
E. should be imprisoned in the common 
gaol ** : — Heid : the warrant defective 
for not showing imy conviction, 6 b 


must he dlsohargred. — Ex p, Ettamas 
(1891), 2 B. C. R. 232.— CAN. 

f. .] — R. V, Lalonde 

(1895), 2 Terr. L. R. 281.— CAN. 

g. .] — A person 

undergoing imprisonment following a 
conviction which Is had for not 
showing the grounds of oonviotlon is 
entitled to be disoharged. — R. v, 
POBTB (1908), 18 Man. L. R. 222 ; 
9 W. L. R. 98 ; 14 Can. Crlm. Cas. 
238.— CAN. 
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781. Court may grant protection on.] — wife 
was brought up, upon the return of a habeas corpus^ 
which had Issued at the application of her husband. 
It appeared that she had been illtreated b^ him 

had come to defts. for security & protection, &; 
she swore the peace against him : — Held : the ct. 
would not order her to be delivered to her husband 
but would tell her she was at liberty to go where 
she thought proper, & would give her a tipstaff to 
secure her from any insult in her return to her 
friends. — R. v, Biioob:b Fiadgate, Gregory's 
Case (1766), 4 Burr. 1991 ; 98 E. R. 38. 

Annotations R. t>. Jackson (1891), 64 L. T. 679 ; 

Mentd. Be Ooohrane (1840), 8 Bowl. 630. 

782. .] — On a habeas corpvs the ct. will 

make no other order as to the party, but to see 
he is under no illegal restraint. 

We wUl order our tipstaff to wait upon her homo 
to her guardian {per Cur.). — R. v. Clarkson (1721 ), 
1 Stra. 444 ; 93 B. R. 625. 

AnnotationB : — Refd. H. v. Delaval (1763), 3 Burr. 1434 ; 

Re Lloyd (1841), 4 Scott, N. R. 200. Mentd. R. v. 

Johnson (1724), 1 Stra. 679. 

783. .] — Where a person supposed to be 

improperly m custody is brought up on habeas 
corpus, the ct., if there appear no ground for re- 
straint, will order that such person be at liberty to 
go where he pleases, & will, if necessary, give him 
the protection of an officer in going. — R. v. Green- 
hill (1836), 4 Ad. & El. 624 ; 6 Nev. & M. K. B. 
244 ; 111 E. R. 922. 

Annotations : — Refd. Thomasaet v. Thomasset, [1894] P. 

295. Mentd. Ex p. Pulbrook (1847), 11 J. P. Jo. 102; 

Re Hakewlll (1852), 12 C. B. 223 ; R. v. Smith (1853), 

17 Jur, 24 ; R. i). Clarke (1867), 7 B & B. 186 ; Re Andrews 

(1873). L. R. 8 Q. B. 163 ; H. v. Prince (1875), L. R. 2 

C. C. R. 154 ; Re Afi:ar*Bllie, Agrar'ElUs v. LaBcelles (1883), 

24 Ch. D. 317, 0. A. 

784. Not Where suspected of felony.] — Wliere 
prisoners, taken into custody after an engagement 
at sea between a revenue cutter &; a vessel sus- 
pected to be a smuggler, of which the prisoners 
were the crew, were delivered on board the King’s 
ship, & detained for fourteen days without any 
warrant, & wore afterwards brought up by habeas 
corpus to be discharged, & it appearing from the 
return that there was cause to suspect them of a 
felony, the ct. refused a discharge, & directed 
them to be committed to the custody of the 
Marshal of the Marshalsea, in order that they 


might be taken before a competent tribunal to 
be dealt with according to law . — Ex p. Krans 
(1823), 1 B. & C. 258 ; 2 Dow. & Ry. K. B. 411 ; 
1 Dow. & By. M. 0. 272 ; 107 E. R. 06. 

Atmotaiiona Ex p. Terra* (1878), 4 Br. D. 63. 

Refd. R. r. Mount (1875), L. R. 6 P. C. 283 ; R. v. Brixton 
Prison, Exp. Servinl, 11914] 1 K. B. 77. Mentd. Watson's 
Case (1839), 9 Ad. & Bl. 731. 

785. Not where cause of detention differs from 
ground of application .] — Ex p. Garcia, No. 687, 
ante. 


786. After hearing order nisi — & before return.] 

— Ex p. Jackun (1844), 2 Dow. & L. 103; 1 
New 8ess. Cas. 280 ; 13 L. J. M. C. 139; 3 
L. T. O. S. 207 ; 8 J. P. 539. 

787. .] — lie Geswood (1853), 2 

E. dr B. 952 ; 23 L. J. M. C. 35 ; 18 J. P. 216 ; 
118 E. R. 1022 ; svb nom. Ex p. Gbsswood, 22 
L. T. O. S. 133 ; 2 W. R. 94 ; 2 0. L. R. 269. 
Annotations : — Oonsd. Re Smith (1858). 3 H. & N. 227. 

Refd. Re Allison (1854), 10 Bxch. 661 ; Ex p. Perham 
(1859), 2 B. & B. 383. 

788. Re-arrest on same cause — Ground for 
attachment.] — Searchb’s Case (1588), 1 Leon. 
70 ; 74 E. R. 65. 

789. Privilege from arrest after — Changing 
custody in court.] — When the ct. delivers on a 
habeas corp\is, protection to the party redeundo is 
of course. If they change the custody of tlie 
person, it is always done in ct. — R. v. Delavat^ 
(1763), 1 Wm. Bl. 410 ; 3 Burr. 1434 ; 96 E. R. 
234. 

Annotations: — Refd. R. v. Blake (1832). 4 B. & Ad. 366. 
Mentd. R. v. Greenhill (1836), 4 Ad. Sc Bl. 624 ; Re Lloyd 
(1841), 3 Man. & G. 547 ; R. i>. Mears & Chalk (1851), 
4 Cox, C. C. 425 ; 11. v. Clarke (1857). 7 B. & B. 186 ; 
St. Pancras Parish v. Clapham Parish (1860), 24 J P. 
613 ; Re Andrews (1873), L. R. 8 Q. B. 153 ; Thomasset 
V. Thomasset, [1804] P. 295. 

790. .] — Deft, having been arrested on a 

writ de contumace capiendo, was brought up by 
habeas corpus before a judge, & obtained his dis- 
charge. Within two minutes afterwards he was 
again arrested on a writ de contumace capiendo, 
issued into Middlesex for the same cause ; — Held : 
he was privileged from arrest redeundo from liis 
attendance before the judge, & the ct. would dis- 
charge him out of the sheriff’s custody,- -R. v. 
Blake (1832), 4 B. & Ad. 355 ; 2 Nev. & M. K. B. 
312 ; 2 L. J. K. B. 29 ; 110 E. K. 489. 

Annotation : — Refd. Re Douglas (1842), 12 L. J. Q. B. 49. 


h. .1 — 11. V. 

Chitnita (1914), 27 W, L. R. 268.— 

CAN. 

k. For want of jurisdiction 

in conviHina maoistrate.] — Deft, had 
boon in prison under a warrant of 
oommitment Issued on a conviction 
made by a magistrate who was dis- 
qualified by reason of pending litiga- 
tion between him & deft. — R. v. 
Lobrimsb (1909), 7 B. L. R. 117. — 
CAN. 

l. .] — R. V. WiSHART 

(1910), 17 O. W. R. 967 ; 2 O. W. N. 
491.— CAN. 

m. .] — R. V. Johnson 

(1912), 21 W. L. R. 900 ; 5 D. L. R. 
523.— CAN. 


n. .] — It. V . Alexandkr, 

R. V. Shouldicb (1913), 25 W. L. R. 
290.— CAN. 

o. .] — R. V. Bloom 

(1913), 26 W. L. R. 469.— CAN. 

p. ,1 — R, V. Kolember 

(1914), 27 W. L. R. 37.— CAN. 

q. SvhaiUutino new charge 

— Prisoner discharged.} — -R. v. Mines 
(1894), 26 O. R. 677.— CAN. 

r. .] — R. V. Davis 

(1912), 22 W. L. R. 837 ; 7 D. L. R. 
608.— CAN. 

1. .3 — R. V. Avon 

(1919), 45 O. L. R. 383, 688 ; 32 


Can. Crim. Cas. 79 ; 16 O. W. N. 283 ; 
45 D. L. R. 633.— CAN. 

t. Conmrtion db punishynent illegal.] 
— R. V. Brisbois (1902), 10 O. W. R. 
869 ; 5 O. L. R. 264.— CAN. 

a. .1 — R. V. Seventeen China- 

men (1907), 3 E. L. U. 551.— CAN. 

b. .] — R. V. Pepper (1910), 19 

Man. L. R. 209.— CAN. 

0 . Conviction under repealed Act.] 
— A prisoner was convicted under an 
Act repealed prior to the conviction : — 
Held : prisoner must be discharged. — 
Re Kattlbaok (1914), 13 E. L, R 580 ; 
15 D. L. R. 624.— CAN. 

d. Whether court may grant pro- 
tecHon from civil proceedings, arising out 
of imprisonment, to gaoler.] — Re Dart 
(1903), 40 N. S. R. 624.— CAN. 

e. Or to other person.] — 

Where a prisoner is entitled to dis- 
charge, under a writ of habeas corpus, 
by reckson of no ofTonco being dlBclosed 
in the material under which ho was 
committed, such discharge cannot be 
made conditional on no action being 
brought in respect of the conviction. — 
R. V. Lowery (1907), 10 O. W. R. 
755 ; 16 O. L. R. 182 ; 13 Can. Crim. 
Cas. 105.— CAN. 

784 i Not where suspected of felony.] 
— The ct. refused to discharge a prisoner 
on habeas corpus, charged with murder 
in Ireland, communication having 
been made by the Provincial to the 


Home Govt, on the subject, & no 
answer received, when prisoner had 
been in custody less than a year. — 
H. V. FrrwjERALD (1834), 3 O. S. 300. — 

CAN. 

f. Not where prisoner detained 
pending hearmg of reserved case .] — 
R. V. Prasiloski (1909), 12 W. L. R. 
102.— CAN. 

g. Where proceedings irregular .] — 
Re McBaohkrn (1880), 1 R. & G. 321. 
—CAN. 

I hh. Commitment doubtful — Prisoner 
I should be discharged.] — ^A Judge shoiild 
I on a habeas corpus, whoa doubting the 
suffleiouoy of a warrant of commitment, 
discharge prisoner. — Re Beebe (1863), 
3 P. R. 270.— CAN. 

kk. Not when good criwined process 
comes to hands of «^ert//.J— A man, 
arrested under bad orimlnal process & 
while he is legally in custody good 
orimlnal process comes into the hands 
of the sheriff, is not entitled to be 
discharged under a writ of habeas 
corpus. — United St.\te8 v. Webber 
(1912), 11 E. L. R. 379.— CAN, 

11. Deportation order under ultra 
vires orders in council. ] — Where immi- 
grants were ordered to be deported 
under ultra tires orders in council : — 
Held : they were entitled to be dis- 
charged upon habeas coitus. — Be 
Narain Sinoh (1913), 18 B. C. R. 
606.— CAN. 
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Sect. 1 . — Ad sitbjiciendum : Std>-8ect 4, G.. H. At I.; 
a^se^. 6.] 

791, .] — Be Douglas, No. 712, ante. 

See, generally, Shbrifps & Bailiffs. 

H. Appeals. 

See C. O. B.., r. 267 ; Judicature Act, 1873 
(c. 66), 8S. 19, 47. 

792, From decision on rule nisi — Under Judi- 
cature Act, 1873 (c. 66), s. 19.]— -(1) Sect. 19 of the 
above Act gives an appeal from orders made by 
the High Ct. of Justice on application for habeas 
corpus, whether the order grants or refuses the 
writ. 

(2) The ct. has discretionary power to award to 
the successful party the costs in the ct. below. — 
Ex p. Cox (Bell) (1887), 20 Q. B. D. 1 ; 67 
L. J. Q. B. 98 ; 58 L. T. 323 ; 62 J. P. 484 ; 36 
W. K. 209 ; 4 T. L. R. 81, C. A. ; revad. on other 
grounds, sub nom. Cox v. Hakes (1890), 15 App. 
Cas. 600, n. L. 

Annotations: — As to (1) Refd. R. v. Bamardo (1839), 28 
Q, B. D. 305. Of^rally, Mentd. Seaman v Burley, [1896] 
2 Q. B. 344. 

793, Custody of children.] —An appeal 

lies from an order of Hie Q. B. Div. directing the 
issue of a writ of hal)ea8 corpus to bring an infant 
before the ct. in order to deti'rmine who is to have 
the custody of & control ov(»r such infant. — 
Barnardo V. McHugh, [1891] A. C. 388 ; 61 
L. J. Q. B. 721 ; 66 h. T. 423 ; 55 J. P. 028 ; 40 
W. R. 97 ; 7 T. L. R. 726, U. L. ; affg. 8. C. sub 
nom. R. V. Barnardo, Jones’s Case, [1891] 1 
Q. B. 194, C. A. 

Annotations : — Mentd. Re McGrath, [1892] 2 Ch. 496 ; R. v. 
Lewis (1K93>, 9 T. L. R. 226 ; Humphrys t>. Polak, [1901] 

2 K. B. 386 ; R. v. New (1904), 20 T. L. R. 516. 

794, ,1 — Barnardo v. Ford, 

Gossaob’s Case, No. 469, ante, 

795, Not in criminal cause or matter ** — 

Person in custody for alleged extradition crime.] — 
The Q. B. Div. having refused an application for a 
writ of habeas corpus made on behalf of a person 
who had been committed to prison under Extra- 
dition Act, 1870 (c. 62), B. 10, as a fugitive criminal 
accused of an extradition crime : — Held : the 
decision of the Q. B. Div. was given in a criminal 
cause or matter ” within the meaning of Jud. Act, 
1873 (c. 66), 8. 47, A therefore no appeal would 
lie to the Ot. of Appeal.— A’a? p, Woodhall (1888), 
20 Q. B. D. 832 ; 67 L. J. M. 0, 71 ; 69 L. T. 841 ; 
62 J. P. 681 ; 36 W. R. 056 ; 4 T. L. R. 615, C. A, 
Annotations : — Folld. R. v. Brixton Prison, Ex v, Savarkar, 

PART V. SECT. 1, SUB-SECT. 4— H. 

792 i. From derisitm on rule nisi .] — 

When a rule nisi for habeas corpus hae 
been made absolute It cannot be re- 
opened & reartfued, even Jf the rule 
absolute bo not drawn up. — R. v. 

Reid (1902), 20 N. Z. L. R. 604.— N.Z. 

m. Not in ** criminal cause or 
matter '* — Person in custody for aUeged 
extradition crime ,] — The Ct. of Appeal 
has no jurisdiction to entertain an 
appeal from an order, on habeas corpus, 
discharging a prisoner from custody 
for an alleged extradition crime. — 

Re Tidkrinqton (1912), 20 W. L. R 
365 : 17 B. 0. R. 81 ; 6 D. L. R. 138.— 

CAN. 

n, — There Is no appeal 

from a refusal to grant a writ of 
habeas cormis in respect of a person 
committed under Extradition Acts, — 

Ex p, Bouvy (No. 8) (1900), 18 
N. Z. L. R. 608.— N.Z. 

Selling liquor contrary to 


[1910] 2 K. B. 1056. 
[1917] 2 K. B. 99. 

Q. B. D. 806 J Cox v. Hi 


Id. R. V. Garrett, Ex p, Sharf, 
' R* V. Bamardo (1889), 28 
‘ * ‘ I. Cas. 606 ; 


W« X9« JLAm UVU « V/VTJa V ^Aes (1890). 16 App. Cas. 606 ; 
Ex p. Schofield, [1891] 2 Q. B. 428. Kontd. R. r. Young. 
London JJ. (1891), 01 L. J. M. C. 42 ; Payne v, Wright 
(1892), 61 L. J. Q, B. 398 ; Ex p. PtUbrook, [1802] 1 ^ B. 
86 : Seaman v, Burley, [i896] 2 Q. B. 844 : R. v. Wilt- 
shire JJ., Ex p. Jay, [1912] 1 K. B. 666 ; ^ott v. Scott, 
[1912] P. 241 ; R. e. Manohestor Local Profiteering Com- 
mittee. A'a- p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089 : 
Re Clifford & O'SulUvan. [1921] 2 A. 0. 670 ; Provincial 
Cinematograph Theatres v. Newcastle-upon-Tyne Profiteer- 
ing (Committee (1921), 126 L. T. 661. 

796. .] — On an application to 

the Ot. of Appeal for a rule nisi for a habeas corpus 
on behalf of one who had been committed on the 
charge of an extraditable offence, it appeared 
that the Div. Ct. had refused the application. It 
was admitted that no appeal would lie from the 
Div. Ot. Sc in the alternative the application was 
made to the Lord Chief Justice individually as a 
judge of the K. B. Div. : — Held : as the Lord 
Chief Justice was sitting as a member of the Ct. of 
Appeal Sc not as a judge of the K. B. Div. the ct. 
could not deal with the application. — Ex p, Le 
Gros (1914), 30 T. L. R. 249 ; 78 J. P. Jo. 63, 0. A. 

797. Person in custody under 

Fugitive Offenders Act, 1881 (c. 60).] — Appet., 
having been committed, under an Indian warrant 
which charged him with certain offences, for 
return to In&a under the above Act for trial there, 
obtained from the K. B. Div. a rule calling upon 
the governor of the pi‘ison to show cause why a 
writ of habeas corpus should not issue. The 

K. B. Div. having discharged the rule, appet. 
appealed : — Held : no appeal lay to the Ct. of 
Appeal, the decision of the K. B. Div. having been 
given in a “ criminal cause or matter ” within the 
meaning of Jud. Act, 1873 (c. 66), s. 47. — R. v. 
Brixton Prison (Governor), Ex p. Savarkar, 
[1910] 2 K. B. 1056; 80 L. .T. K. B. 67; 103 

L. T. 473 ; 26 T. L. R. 661 ; 64 Sol. Jo. 636, C. A. 

Annotations : — Reid. Ex p, Le Gros (1914), 30 T. L. R. 249. 

Mentd. R. v, Garrett, Ex p. Sharf, [1917] 2 K. B. 99. 

Compare No. 2402, post. 

See, further. Extradition Sc Fugitive Offen- 
ders. 

798. From order discharging prisoner — No 
appeal to Court of Appeal.] — Cox v. Hakes, No. 
608, ante, 

799. Made by colonial court.] — A.-G. 

FOR Colony op Hong Kong v. Kwok-a-Sing, 
No. 631, ante, 

800. ,] — M. Sc W. were convicted in 

Victoria of manslaughter on the liigh seas & 


o. 


Temperance Act.] — Re McNutt (1912), 
47 S. C. R. 259.— CAN, 
p. — ^ instance of Oroum.] 
— R. V, Retd (1908), 17 O. L. R. 678 ; 


12 O. W. R. 819 ; 14 Can. CMm. Cas. 
320.— CAN. 

q. Except on certificate 

of Attorney-Gcnerai.h-Thcve is no 
appeal to the Ct. ot Appeal from an 
nnariimous judgment of Div. Ct., 
refusing to discharge on habeas corpus, 
prisoner hold under Liquor License 
Act unless A.-Q. oertlfios that the 
point at issue is of such importance 
as to justify the app^l. — R. v. LK\cn 
(1912), 21 O, W. R. 910 ; 18 Can. 
Grim. Cas. 487.— CAN. 

r. Appeal — Substituted for succes- 
sive applications to different covHs.y— 
The right of appeal m habeas corpus 
coses is substituted under 29 Sc 30 
Viet. 0 . 46 for successive applications 
from ot. to ct. — Re Hat.t. (1883), 8 
A. H. 136. — GAN. 

« ^ TTT: *7 — *1 — ^ Bowack (1892), 
2 B. C. R. 216.— CAN. 

^ — : Appeal judgment 

ffnaZ.]— A person resbatned of his 
liberty has a ^ht of appeal to the Ct. 
of Appeal, whose jud^ent becomes 
final Sc oonclusive, Sc may be pleaded 
V. SOOTT 

(1898), 80 O. R. 475.— CAN. 


a. No appeal to full 

court.] — No appeal to the full ct. lies 
from the d.ecision of a single judge 
refusing a habeas corpus. — R. v. Barbs 
( 1904), 15 Man. L. R, 420 ; 2 W. L. R. 
376.— CAN. 

798 i. No appeal to Court of Appeal-^ 
From order discharging prisoner .] — 
McCrea V. Watson (1906), 2 E. L. R. 
170 ; 37 N. B. R. 623.— CAN. 

79811. .] — ^An appeal does 

not lie from an order of a judge for the 
discharge of a prisoner upon habeas 
Rahim (1912), 21 W. L. R. 

798 ill. - — »] — Re Macbey 
( 1910), 29 Can. Crim. Cas. 282 ; 40 
D. L. R. 287 ; 52 N. 8. R. 166.— CAN. 

798 Iv. — Except by special 

leave.}— Re Immigration Act, R, v. 
Jeu Jang How (1919), 3 W. W. R. 
1116 ; 50 D. L. R. 41 ; 69 8. O. R. 
176 ; 32 Can. Orlm. Cas. 108. — CAN. 

. *>• r~:r Erom judge siUino out of 
fsrm,]— No appeal Ilea to Ct. of Appeal 
from a deeUdon of a Judge sitting for 
the ot. out of term, on a motion to 
disobaige a prisoner on habeas carpus. 
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sentenced to penal servitude. On a return to 
a writ of habeas corpus to the effect that M. & W. 
were detained ** for the cause & to the end that 
they may imdergo the sentence aforesaid ** the ct. 
ordered the prisoners to be discharged on the 
ground that by Penal Servitude Act, 1863 (c. 99), 
s. 6, sentence of penal servitude could not be 
carried into execution in the colony without the 
intervention of the Secretaiw of State. On appeal 
to the Privy Council : — Ileld : the return was 
sufficient, &, in any case, the ct. erred in not 
remanding the prisoners until it was clear that no 
lawful means of executing the sentence could be 
found. — It. v» Mount (1876), L. It. 6 P. 0. 283 ; 
44 L. J. P. O. 68 ; 32 L. T. 279 ; 39 J. P. 408 ; 
23 W. It. 572, P. O. 

Annotationa : — Refd. Cox v. Hakes (1890), 15 App. Cas. 506. 

Mentd. K. v. Cumlmr, Ex p, HaU (1887), 19 Q. B. D. 13. 

801. From order of Court of Appeal — Granting 
writ — No appeal to House of Lords.] — ^H ome 
Sbcrbtaiiy V. O’Brien (1923), Timea^ July 10, 
H. L. ; previous proceedingst sub nom. R. v. Home 
Secretary, Ex p. O’Brien, 39 T. L. R. 487, 0. A. ; 
sifb nom. Ex p. O’Brien, 39 T. L. R. 413, D. C. 

802. From order made at chambers — Relating 
to custody of chiidren.] — Ex p. Emerson (1895), 
11 T. L. R. 218, D. C. 

808. .] — R. V. Pinckney, No. 495, 

ante, 

804. From order for attachment for dis- 
obedience.] — R. V. Barnardo, No. 765, ante. 

In extradition & fugitive offenders cases.] — See 
Nos. 795-797, ante, 

I, Costs, 

805. Expenses of bringing up prisoner — May be 
allowed to official.] — R. v, Greenway, No. 052, 
ante, 

800. .] — Edmonds’s Case (1713), 

Cooke, Pr. Cas. 8 ; 125 E. R. 926. 

807. But not general costs.] — The 

ct. has authoritjr to give to the functionary who 
brings up a prisoner in obedience to a writ of 
habeas corpus at common law the expenses of so 
doing, but not his general costs. — Dodd’s Case 
(1858), 2 De G. & J. 610 ; 44 E, R. 1087 ; sub nom. 
Re Dodd, 31 L. T. O. S. 29 ; 22 J. P. 52 ; 4 Jur. 
N. S. 291 ; 0 W. R. 207, 637, L. C. 

AnnotaJtion : — Mentd. Ex p, Anderson (1860), 3 L. T. 622. 


808 . Payable by prisoner.] — Edmonds’s 

Case (1713), Cooke, Pr. Cas. 8 ; 125 E. R. 925. 

809. May be given to successful applicant.]— 

An incumbent having disregarded an order of 
inhibition issued against him the judge issued a 
significavit against the incumbent for contempt, 
& a writ de coniumace capiendo was issued under 
which he was arrested & imprisoned. On a writ 
of habeas corpus by the incumbent to be discharged ; 
— Held: (1) he was entitled to be discharged; 
(2) the proceedings in respect of which he was 
arrested being civil & not criminal, ho was entitled 
to his costs under the writ. 

A judge, whose jurisdiction is challenged by 
prohibition, is entitled to appear & show cause, 
« to have his costs allowed. — Dade’s Case, 
Enraoht’s Case (1881), 6 Q. B. D. 370 ; 60 
L. J. Q. B. 234 ; 45 J. P. 281, 300 ; sub nom. Re 
Serjeant v. Dale, Ex p. Dale, Re Perkins v, 
Enraght, Ex p, Enraght, 43 L. T. 769, L. JJ. ; 
affd, sub nom, Enraght v, Penzance (Lord) 
(1882), 7 App. Cas. 240, H. L. 

Annotations :--^fnernllyt Mentd. Green v, Penasanoo (1881), 
6 App. Cas. 657 ; Combe v. Do La Bore (1882), 22 Oh. D. 
316 ; R. V. Southampton JJ., Ex p, Oardy (1906), 94 
L. T. 437 ; Re Hardy’s Crown Brewery & St. l*hillp*s 
Tavern, Manchester (1910), 103 L. T. 620; Colchester 
Brewing Co. v. Tendring Licensing JJ., [1916] 2 K. B. 126. 

810. .] — Re Walter, No. 644, ante. 

811. Under Judicature Act, 1890 (c. 44), 

8. 6.] — The right to grant a writ of habeas corpus 
not being confined to the Crown side of the Q. B. 
Div., there is jurisdiction, when granting an applica- 
tion for habeas corpuSy to order deft, to pay the 
costs of the application under the above Act. — 
R. V, Jones, [1894] 2 Q. B. 382 ; 03 L. J. Q. B. 
050 5 58 J. P. 733 ; 42 W. R. 607 ; 10 T. L. R. 
602 ; 10 R. 287 ; sub nom, R. v. Manbel-Jones, 
70 L. T. 845, D. C. 

Annotation : — Refd. II. v, W'oodhouse. [1906] 2 K. B. 601. 

812. Not against person not on record.] — Re 
Caritjr (1893), 96 L. T. Jo. 37, D. C. 

813. Of appeal — Whether costs In court below 
allowed.]— p, Cox (Bell), No. 792, ante. 


Sub-sect. 5. — Enforcing Obedience to Writ. 

See C. O. R., r, 221 ; Uabcas Corpus Act, 1816 
(c. 100). 


under either 29 & 30 Viet., c. 46, or 
R. S, 0. 187*7, c. 38, s. 18. — Re Boucher 
(1879). 4 A. R. 191.-~CAN. 

o. From order made at chambers.] 
— An order of a judge in chambers, 
made on the return of a writ of habeas 
corpus, is not appealable. — Re Glass 
(1869), 6 W. W. & A’B. 103.~-AUS. 

d. .) — An order in the nature 

of a wi'it of habeas corpus, granted by 
a Judge under Act for ** Souring the 
liberty of the subject,” is not appeal- 
able. — Re McKenzie (1881), 2 R. & G. 
481.— CAN. 

e. .) — An appeal from a judge 

in chambers must bo to the Ct. 
of Appeal. — Re Harper (1892), 23 
O. R. b.— CAN. 

f. No appeal when applicani is at 
large.] — An appeal will not lie In any 
cose of proceedings for or upon a writ 
of habeas corpus when at the time of 
bHnglng the appeal applt. Is at large. — 
Fraser v. Tupper (1880), 1 R. & G. 
354.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— I. 

8051. Expenses of bringing up 
prisoner — May be allowed to official. )— 
Robtnbon V, Hall (1827), Tay. 482. — 
CAN. 

808 i, Payable by prisoner .] — 

When the officer or other person to 


whom a writ is directed has obeyed it 
by bringing up the body Sc making his 
return, the judge or ct. may make an 
order for payment by the appet. of 
the expenses of such oflloer or person. — 
Re Weathkrall (1901), 21 C. L. T. 
256 ; 1 O. L. H. 542.— CAN. 

809 i. May he given to successful 
ajraWrant.]— Where appets. have been 
unlawfully deprived of their liberty, 
they ought to be indemnified as to 
costs. — Re Narain Binqh (1908), 13 
B. C. R. 477.— CAN. 

g. Not CLgainst person not bound to 
appear.]— Deft, was convicted for 
stealing the property of B., & was 
sentenced to be imprisoued. An order 
for deft. *8 discharge, under a writ of 
habeas corpus, directed that B. pay to 
deft, his costs of the application & 
order for his discharge ; — Held : B. 
was not bound to appear in answer to 
the summons for the writ of habeas 
corpus, & the fact of his not 
appearing was not to be r^arded as 
conduct or acquiescence justifying tJie 
imposition of costa. — R. v. Bowers 
(1901), 34 N. S. R. 560.— CAN. 


h. Of apt>eal — General costa.] 
jleueral eoats of appeal may be allowed 
nrhere at time of instituting appecJ 
irisoner was at larare. — F raser 
tuPPBB (ibO), 1 H. S G. 354. — CAN. 


k. No costs alloioed. J- -Costs are 

not given In habeas corpus appeals, 
as a general rule, in favortm liberUUts. — 
Re Johnson (1886), Cass. Dig. 38C. — 

CAN. 

l. In discretion of ju^e — Order 
for habeas corpus granted without costa,] 
--Re ZWJOITER (1893), 26 N. S. R. 124. 
—CAN. 

m. Order for discharge,] — The 

order for discharge having been made 
with costs f o be paid by the prosecutor : 
— field : the judge liad dlserotlon to 
make the order. — Re MuRPur (1895), 
28 N. S. R. 196.— CAN. 

n. Under Judicature Act 1897, 

a. 119.] — The costs of proceedings by 
habeas corpus are governed by above 
sect. 8c ore in the discretion of the ct. 
or judge. — Re Weathkrall (1901), 21 
C. L. T. 256 ; 1 O. L. R. 542.— CAN. 

o. Conviction under pro- 

vincial legislation.] — The ct., under 
above sect., has jurisdiction to award 
costs against the appet. for discharge 
upon habcMS corpus when the conviction 
is for a penalty imposed by or for an 
offence created by provincial legisla- 
tion. — R. V. Leach (1908), 17 O. L. R. 
043 ; 12 O. W. R. 1016, 1026.— CAN. 

p. Under Judicature {Ireland) 

Act, 1877, s. 63.1 — Re Proctor, [1008] 
2 I. R. 117.— IR. 
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Crown Practice. 


Sect^ l.~Ad subjiciendum : Sub-sects, 5 dr 6. Sect. 2 : 

Sub-sects. 1, 2 dr 8.] 

814* By attachment.] — ^V asper v. East, No. 
646, ante. 

816. .] — ^An attachment lies against a 

gaoler for corruptly refusing to return a habeas 
corpus, — R. V, Colvin (1724),' 8 Mod. Rep. 226 ; 
88 E. R. 102. 

816. .] — R. V. Wright (1731), 2 Stra. 

916 ; 93 E. R. 939 ; sub nom. Anon., 2 Bam. K. B. 
36. 

817. .] — Disregard having been shown to 

a habeas corpus at common law, an attachment 
was immediately granted. — Ex p, Bosen & 
Brandt, R. v. Barber (1769), 2 Kcny. 289 ; 96 
E. R. 1186. 

818. .] — R. V, Falkingham (1760), 1 

Wm. Bl. 269 ; 96 E. R. 149. 

819. .] — R. V, Woodward, Ec Thompson 

(1889), 6 T. h. R. 601, D. C. 

g20. .] — R. V. Dukmtll, Ex p. Easing- 

wold Union (1899), Times, May 31, D. C. 

821. Against peer.] — R. v, Ferrers 

(Earl), No. 499, ante. 

822. Unless disobedience unintentional.]- 

The ct. will not make absolute a rule for an attach- 
ment against a person to whom a writ of habeas 
corpus has been directed, simply because no 
return has been made to the writ, when it appears 
that the whole object of the writ has been satisfied 
by the discharge of the prisoner & the omission to 
make a return is not attributable to any improper 
motive. 

In my opinion he ought to have made a return 
that he had discharged the party (I^ord Den- 
man, C.J.). — R. V, (tAVIN (1848), 3 New Pract. Cas. 
198 ; 11 L. T. O. S. 239 ; 16 Jur. 329, n. ; 12 
J. P. Jo. 390, 

g23. On application supported by affidavit 

— After search made for return.] — To compel 
obedience to a writ of habeas corpus to bring up an 
impressed man, the party must first search at the 
Crown Office for the return, & if not found, apply, 
upon affidavit thereof, for an attachment. — Ex p. 
HAKitlsoN (1806), 2 Smith, K. B. 408. 

824. Where service of writ Invalid .] — Ex p, 

Wyatt (1837), 6 Dowl. 380 ; Will. Woll. & Dav. 
70 ; sub nom. R. v. Rochfort & Wyatt, 1 Jur. 84. 
Annotation : — Distd. R. t;. PlnokDey, [1904] 2 K. B. 84. 

g25. .] — R. V, Rowe, No. 641, ante. 


g27. ,] — Service of a demand of a copy 

of the commitment on the turnkey of a prison is 
not sufficient to support an action against the 
gaoler for the penalty incurred by him under 
Habeas Corpus Act, 1679 (c. 2), s. 6, for not deliver- 
ing the copy to the prisoner within due time after 
the demand made, if the gaoler himself were in the 
prison. Qu, : whether a commitment in execution 
for a penalty, on conviefion before a magistrate for 
an offence against the excise laws, be a commit- 
ment for “ a criminal matter,** within the pro- 
visions of the above Act, so as to entitle a prisoner 
to an action against the gaoler for not delivering a 
copy within a certain time after demand made. — 
Huntley v. Luscombe (1801), 2 Bos. & P. 630 ; 
126 E. R. 1422. 

Annotation : — Refd. Cobbett®. Slowman (1860), 4 Exob. 747. 

g2g. For removing prisoner to other 

custody.] — Action of debt against the gaoler, in 
whose custody pltf. had been detained under a 
commission of rebellion, to recover a penalty under 
Habeas Corpus Act, 1079 (c. 2), s. 9, for removing 
him to another gaol without a writ of habeas corpus, 
& without any of the causes of removal allowed 
in that statute. — Cobbett v. Slowman (1860), 4 
Exch. 747 ; 8 State Tr. N. S. 1075 ; 19 L. J. Ex. 

I 270 ; 14 L. T. O. S. 378 ; 14 J. P. 22« ; 154 E. B. 
1417 ; Bvbsequeni proceedings (1852), 19 L. T. O. S. 
233 ; (1854), 9 Exch. 633, Ex. Ch. 

Annotation : — Apprvd. Cobbett v. Truro (1853), 20 L. T. O. S. 
258. 

829. Liability of Judge — For refusing writ of 
habeas corpus — Contempt of court.] — Contempt of 
the Ct. of Ch. is not a criminal charge witliin the 
moaning of Habeas Corpus Act, 1679 (c. 2), &, 
therefore, if a judge refuses a writ of habeas corpus 
to a person who is a prisoner for such contempt, 
he is not liable to the penalty under sect. 10 of 
the Act. — Cobbett v, Truro (T^ord) (1853), 20 
L. T. O. S. 210, N. P. ; subsequent proceedings, 20 
L. T. O. S. 258. 

830. Action for non-delivery of copy of commit- 
ment — Costs against gaoler.] — ^A prisoner suing the 
gaoler, as a party aggrieved, on Habeas Corpus 
Act, 1679 (c. 2), for refusing a copy of his warrant 
of commitment, having recovered the penalty, is 
entitled to costs. — ^W ard v. Snell (1788), 1 Hy. BL 
10; 136 E.R. 7. 

Annotations Expld, Si DiM. Dale v, Hodgretts (1823), 7 
Moore, C. P. 602. Refd. CreBwell v. HoghtOD (1795), 6 
Term Rep. 355 ; Tyt.o v. Glodo (1797), 7 Term Rep. 267 ; 
Queet V. Elwos (1837), 5 Ad. & El. 118. 

831. What Is sufficient demand for copy.] 

— IIUNTI.EY V. Luscombe, No. 827, ante. 


SuB-SKCT. 6. — Statutory Penalties under 
Habeas Corpus Act, 1679. 

See Habeas Corpus Act, 1679 (c. 2), ss. 5, 9, 10. 

826. Liability of gaoler — For not delivering 
copy of commitment to prisoner,] — Where a person 
was sent over from Ireland, under a warrant from 
the Secretary of State for Ireland, charged with an 
offence, & was committed to prison until he could 
be brought before a judge, & the warrant left with 
the gaoler ; — Held : it was such a commitment & 
warrant as the prisoner was entitled to a copy 
under Habeas Corpus Act, 1679 (c. 2), s. 5, after it 
had been demanded, & an action of debt would 
lie against the gaoler for t^he recovery of the 
penalties prescribed by the Act. — Sedley v, 
Arbouin (1800), 3 Esp. 174, N. P. 


Sect. 2.— AD TESTIFICANDUM. 

Sub-sect. 1. — Purposes of the Writ. 

See Arbitration Act, 1889 (c. 49), s. 18 (2) ; 
Habeas Corpus Act, 1803 (c. 140) ; Habeas Corpus 
Act, 1804 (c. 102). 

832. Prisoner to give evidence.] — ^A man in 
execution in the King’s Bench may be brought im 
to give evidence by a habeas corpus ad testifi- 
candum . — Geery V. Hopkins (1702), 2 Ld. Raym. 
851 ; 92 E. R. 68. 

383 , , 1 — In an action to recover possession 

of premises, of which one A. was tenant. A. 
himself had to be called. A. was at the time in 
gaol, & a question then arose whether he could be 


PART V. sect. 1, SUB-SECT. 6 . M2 1. Where disobedience in- PART V. SECT. 1, SUB-SEOT. 6 . 

814 i. By attachmerU.] — If the com- tentif/nal.] — The ct. of K. B. will attach 

mand of the writ b) dlsooeyed tho usual one served with a habeas corpws to bring q. Not recoverable where prisoner 

remedy by attachment may be resorted PP the body of a person. If he sends confined upon warroint in execution ,] — 

to.— «« Norton, fl918] it W. W. R. Mm abro^. — R. v. Merrick (1800), Arbcott v. Lillby (1886), 14 A. R. 

866 ; 18 Alta. L. R. 457.— CAN. Rowe, 550.— IR, 297.— CAN. 
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produced without a habeas carptLs^ & if not, whether 
pltf. must not accompany the application for the 
by an affidavit stating the witness to be 
material : — Held : the prisoner would have to be 
brought up by habeas coitus ^ but as to the affidavit, 
that was in the discretion of the ct. — Doe d. Fox 
V, Bowbank (1843), 1 L. T. O. S* 34. 

834. .] — The ct. has no power to make an 

order to bring up an insolvent debtor to give 
evidence in the matter of another insolvency. A 
habeas corpus ad ieslificandum is necessary. — He 
Evans (1848), 10 L. T. O. S. 603. 

835. .] — Where a prisoner is in confine- 

ment under a common law process, & it is required 
that; he should attend in chambers under an order 
made by the chief clerk, the ct. will order a writ 
of habeas corpus to issue tliat he may attend in 
custody of the officer de die in diem. — Buckebidge 
v. Whalley (1857), 6 W. 11. 180. 

836. Before committee of House of 

Commons.] — (1) A habeas corpus ad testificandum 
issued to bring up a prisoner to give evidence before 
an electifm committee of the House of Commons 
on affidavit of service of a rule to show cause on the 
dilTeront pt^rsons concerned & no cause shown. 

(2) The rule in such a case must be served on 
the person who would be liable for an escape &; 
also on the p<‘rsons who might proceed against 
liim in case of an escape. — He Price (1804), 4 
East, 587 ; 1 Smith, K. B. 281 ; 102 E. R. 950. 
Annotation As to (1) & (2) FoUd. Re Pilgrim (1835), 3 

Ad. & El. 485. 

g 37 , — 2ie Pilgrim, No. 853, post. 

838 . Before arbitrator.] — The ct. will not 

grant a habeas corpus to take a person out of a 
prison, to go before an arbitrator to give evidence 
in a matter of arbn. — Ex p. Greives (1825), 3 
L. J. O. S. K. B. 10(5. 

839. .] — It was ordered, by consent, 

that a verdict should be taken for pltf., subject 
to a special case to be stated by the parties, & if 
they (hsagi*eed as to facts, the case as to such facts 
to be settled by 0., the order to be made a rule of 
ct. The parties ditlfering as to facts, deft, required 
the presence before 0., of a witness said to be 
material, who was in prison in execution for debt : 
— -Held : a habeas corpus for the attendance of the 
witness before C. would be granted, the ct. con- 
sidering O. to be an arbitrator witldn Civil Pro- 
cedure Act, 1833 (c. 42), s. 40. — Graham v. Glover 
(1855), 5 E. k. B. 591 ; 25 L. J. Q. B. 10 ; 26 
L. T. O. S. 73 ; 2 Jur. N. S. 160 ; 4 W. R. 26; 
119 E. R. 601. 

Annotation : — FoUd. Marsden r. Overbury (1866), 18 C. B. 34. 

840. .] — The ct. granted a habeas 

corp'vs ad testificandum to bring up a prisoner in 
ciiminal custody for the purpose of giving evidence 
before an arbitrator. — M abspen v. Overbury 
(1856), 18 O. B. 34; 25 L. J. C. P. 200 ; 27 
L. T. O. S. 81 ; 139 E. R. 1276. 

841. Prisoner to be examined — By military 
medical board.] — Habeas Corpus Act, 1803 (c. 140), 
s. 1, applies only to judicial inquiries, & does not 
authoiise the ct. to grant a habeas corpus for the 
purpose of bringing a military officer, in prison for 
debt, before a medical bosurd who are to report 
on his health. — He St. John Dunmow Galwey 
(1868), 19 L. T. 262. 


SuB-SBCJT. 2, — To Whom applicable. 

See Cotmty Court Act, 1888 (c. 43), s. 112; 
Criminal Procedure Act, 1853 (c. 30), s. 9. 

842. Not to person in forces of Crown — Unless 
willing to attend — Sailor on board warship.] — R. v. 
Roddam (1777), 2 Oowp. (572 ; 98 E. R. 1300. 

843. Not to prisoner of war.] — On a motion 
for a writ of habeas corpus ad testificandum to bring 
up an American prisoner of war to give evidence 
for pltf., ho being the only witness In England who 
could prove the capt\u?e ; — Held : no habeas 
corpus could issue. — Furly v. Newnham (1780), 
2 Doug. K. B. 419 ; 99 E. R. 209. 

Annotations: — Reid. Srbaffenius v. Goldberg (1916), 85 

L. J. K. B. 374 ; R. v. Vino Street Police Station Super- 
intendent, Ex p . Llebxuanu, [1910] 1 K , B. 208. 

844. .] — A prisoner in cusU)dy for high 

treason cannot be brought into ct . by habeas corpus 
ad testificayidum. Neither will a habeas corpus 
to bring up a prisoner of war be gi'aiited. — 
Langston v. Cotton (1795), Peake, Add. Cas. 
21, N. P. 

845. Not to prisoner committed for high 
treason.] — Langston v. Cotton, No. 844, ante. 

846. To lunatic — If in lit state to be brought up.] 

— ^A habeas carpus ad testificandum may be obtained 
to bring up the body of a confined lunatic to give 
evidence in a cause, upon an affidavit showing that 
he is not a dangerous lunatic, that ho is in a fit 
state to be brought up.— Fennell v. Tait (1834), 
1 Cr. M. & R. 584 ; 6 Tyr. 218 ; 149 E. R. 1213. 


Sub-sect. 3. — Procedure. 

See C. O. R., rr. 228, 229. 

847. The application — ^Made at chambers.] — 

An appli(‘ation for a habeas corpus under Habeas 
Corpus Act, 1803 (c. 140), ought to be mode to a 
judge out of ct. — G ordon’s Case (1814), 2 M. & S. 
682 ; 105 E. R. 498. 

848. ,] — An application for a habeas 

corpus under Habeas Corpus Act, 1804 (c. 102), 
ought to be made to a judge at chambers.- — 
Browne v. Gi 8BI)RNE (1813), 2 Dowl. N. ft. 963 ; 
12 L. J. Q. B. 297 ; sub nom. Anon., 1 L. T. O. ft. 
57 ; sub nom. Brown’s Case, 7 Jur. 328. 

849. Affidavit in support — Necessity for — 

Discretion of court.] — Doe d. Fox v. Bowbank, 
No. 833, ante. 

850. Must show that witnesses 

material.] — No habeas corpus ad tesHficandum^ of 
either case, civil or Crown, will be granted without 
an affidavit, that the witnesses required to be 
brought up ai’o material witnesses. — K. v. I^ayer 
( 1722), Fortes. Rep. 390 ; 8 Mod. Rep. 82 ; 92 
E. R. 907. 

Annotations : — Mentd. R. v. Orrery (1722), 8 Mod. Rep. 96 ; 
R. V. Lambe (1791), 2 Loaoli, 552 ; II. v O’Connell (1844), 
6 State Tr. N. S. 1 ; U. v. DulT\ (1849), 7 State Tr. N. S. 
795 ; Mnlcahy v. R. (1867), 15 tV. R. 440. 

851 . .] — Anon. (1729), 1 Barn. 

K. B. 151 ; 94 E. R. 101. 

862. Must show that witness In fit 

& proper state to be brought up — Lunatic.] — 
I^NNELL V. Tait, No. 846, a7ite. 

863. Order for the writ — Nisi only In first 
instance.] — The cl. granted a rule nisi for a habeas 
corpus to bring up a prisoner, in custody upon a 


PART V. SECT. 2, SUB-SECT. 1. 

886 i. Pt isoner to give evidence — Before 
Legislative Assemblg .] — The ct. can 
grant a writ to bring a priponer before a I 
committee of the Legislative Asdembly 
mrjWie purpose of giving evidence. — 
Re Kklly, Ex p. Tmc Suekiff (1860), , 
2 Leggo, 1275.— AUS. I 

i. Before criminal court — 

J. — ^VOL. XVI. 


For Crown .^ — R. v. Townbknd (1857), 
3 U. C. L. J. O. S. 184.— CAN. 

In, civil action — When 

necessary Witness.] — Spellman r. 
Spellman (1890), 10 C. L. T. Occ. N. 
20.— CAN. 

a. .3 — Anon, {circa 



2 Ir. L. Roc. 1st scr. 71. — IR. 

c. Before taxing meister.] — 

A solr. being in custody imder an 
attachment, the ct. granted a writ 
ditected to the marshal to bring him 
befoio the taxing-master, to enable 
him to attend the taxation of bills of 
costs. — Walsh v. Wilson (1852), 
2 I. Ch. R. 79.— IR. 


T 
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Sect. 2. — Ad testificandum: Sub-sect 3. Sects. S, 

charge of feloniotis embezzlement, to give evidence 
before an election committee of the House of 
Commons, the rule directing notice to be first 
given to the A.-G., to the committing magistrates, 
to the constable who apprehended the prisoner, 
& to all pei’sons at whose suit he might be detained 
on civil process. — Re Pilgrim (1836), 3 Ad. & El. 
485 ; 1 Har. & W. 319 ; 4 L. J. M. C. 120 ; 111 
E. R. 498 ; sub nom. R. v. Pilgrim, 4 Dowl. 89. 

354^ Form of.] — Whore pltf. moved ex p. 

for an order on the governor of a prison to produce 
a prisoner in ct. at the trial, but the time of hearing 
wsw uncertain, the ct. made the order in the form 
given in Set on, 6th edit., p. 89, but directed that 
the same should not bo drawn up until the case 
was in the paper for trial. — Jenks v, Ditton 
(1897), 76 L. T. 691 ; 41 Sol. Jo. 630 ; 18 Cox, C. C. 
608. 

855, On whom served.] — Rc Price, No. 

836, ante. 

856. .] —Re Pn.aiiiM, No. 853, ante. 


Sect. 3.— AD RESPONDENDUM. 

See Habeas Corpus Act, 1803 (c. 140). 

867. Purposes of writ — To bring up prisoner In 
custody — From Admiralty Court — To King’s Bench.] 

— Downct V. Reach (1702), Fortes. Rep. 246 ; 
92 E. R. 837. 

358 , To bring up prisoner in custody — 

Trial or examination on new charge.] — The ct. 

will gi'ant a habeas corpus to the warden of the 
Fleet, to take the body of a debtor confined there, 
before a magistrate, to be examined, from time to 
time, respecting a chiuge of felony or misdemeanour, 
—Ex p. Griffiths (1822), 6 B. & Aid. 730 ; 106 
E. R. 1369. 

859 . .] — K. Wilson ifc Baine 

(1848), 12 .1. P. Jo. 455. 

860. Not unless true bill found.] 

— The ct. will not grant an application for a habeas 
corptLS to remove a prisoner from gaol, where he 
is undergoing sent ence, in order to take him before 
a magistrate in another county, to prefer another 
charge against him ; but will grant a habeas corpus 
to bring liim up for trial on a true bill being foimd 
against him at the assizes on that charge, — ^R. v. 
Day (1862), 3 F. & F. 626. 

861. Trial on previous felony.] — The 

ct. will not grant a habeas corpus to bring up the 
body of a person in prison under sentence for a 
felony, for the purpose of having him tried for a 
previous felony. — lie Hahdwicb: (1837), Will. 
Well, Dav. 197 ; 1 J. P. 69. 

862. Receive Judgment on new con- 

viction.] — Senible : where a prisoner imder sentence 
is brought up by habeas corpus y to take his trial 
for another offence, &, alter a second conviction, 
sentence is d(‘f erred, it is necessary that a fresh 
habeas corpus should issue to bring him before the 
ct. to receive judgment. 

You had better take another writ. It may bo 
as woU that you take it from me as sitting at 
chambers, &; not hero (Pattbson, J.). — R. v. 
Holt (1844), 2 L. T. O. S. 601 ; 1 Cox, 0. 0. 347. 

863. To be charged with attachment.] 

— Where an attachment issues against a deft, in 
custody in the K. B. prison it is to be lodged with 
the marshal, & a habeas corpus may then be moved 
for before the return of the attachment. — Trotter 
r. Trotter (1822), Jac. 533 ; 37 E, R. 962, L. 0. 

864. .] — \^ere it is sought to 


charge a second attachment upon a person already 
in custody under a prior writ, the practice of the 
ct. is, conformably with that of the Ct. of Oh. that, 
upon motion for such writ, a habeas should issue 
to the keeper of the Queen^s prison to bring up 
the prisoner, &, upon his being present on the day 
named, that he should be charged accordingly. — 
Dickens v. Dickens (1862), 2 Sw. & Tr. 621 ; 31 

L. J. P. M. & A. 59 ; 6 L. T. 669 ; 10 W. R. 810 ; 
164 E. R. 1099; subsequent proceedings 31 L. J. P. 

M. & A. 183. 

865. Not where commitment for 

felony.] — Deft, in confinement under sentence for 
felony, cannot be brought up by habeas corpus 
upon an attachment for want of an answer, — 
Rogers v. Kirkpatrick (1798), 3 Ves. 673 ; 30 
E. R. 1162, L. C. 

866. Application for — ^Made at chambers.] — 

R. V. Holt, No. 862, ante. 

867. .] — ^An application for a habe^ 

corpus ad respondendum, to take a prisoner, in 
custody on a charge of felony, before justices to 
answer to another charge of felony, must be made 
to a judge at chambers & noii to the ct. — Isaacs’ 
Case (1851), 2 L. M. & P. 266 ; sub nom. R. v. 
Isaacs, 20 L. J. Q. B. 395 ; 17 L. T. O. S. 43 ; 
16 J. P. 260. 

868. Notice of motion — To Attorney-General.] 

— On a motion for a habeas corpus to be directed 
to the warden of the Fleet, to bring up the body of 
a prisoner, who was in execution at the King’s 
suit, in order that ho might bo charged with an 
indictment of battery : — Held : tlieso motions 
were never granted without notice given to tho 
A.-G., even in the case where bail would surrender 
a prisoner. — ^Anon. (1731), 2 Bam. K. B. 114 ; 94 
E. R. 391. 


Sect. 4.-AD DELIBERANDUM ET RECIPIAS. 

See O. O. R., rr. 229, 230 ; Central Criminal 
Court Act, 1856 (c. 16), s. 6 ; Prison Acts, 1866 
(c. 126), Bs. 63-65 ; 1877 (c. 21), s. 28 ; 1898 (c. 41), 
s. 11 ; Criminal Law Amendmont Act, 1867 (c. 36), 
s. 10 ; Counties of Cities Act, 1798 (c. 62), s. 3. 


Sect. 6.— FOR OTHER PURPOSES. 

869. To enable prisoners to attend court — To 
conduct proceedings in person.] — A habeas 
corpus vrill not be granted, to enable deft, in an 
information, who is confined in a country gaol, 
under sentence of another ct. for libel, to attend 
at Westminster to conduct his defence in person. 
The application should be made to the ct. by 
whom deft, was sentenced. — ^A.-G. v. Hunt (1821), 
0 Price, 147 ; 147 E. R. 49. 

AnnolcUions : — ^Refd. Ford v, Naesau (1842), 9 M, & W. 793 ; 
Benns v. Mosley & Cobbett (l8/)7) 2 C. B. N. 8. 116 ; 
Weldon v. Neal (1886) 15 Q. B. D. 471. 

870. .] — ^Where deft, charged with 

selling unstamped papers was in custody, the ct. 
granted a habeas corpus for the purpose of enabling 
him to defend in person. — ^A.-G. v. Cleave (1834), 
2 Dowl. 668. 

Armoitations : — Befd. Benns e. Mosley Sc Oobbett (1857), 2 
O. B. N. S. 116 ; Weldon v. Neal (1885), 15 Q. B. D. 471. 

871. .] — Pltf, in lawful custody for 

debt is not entitled as of right to a writ of habeas 
corpus to bring him up to conduct his cause in 
person at the trial. — Ex p. Oobbett (1868), 3 
H. & N. 166 ; 30 L. T. O. S. 322 ; 22 J. P. 99 ; 
4 Jut. N. S. 146 ; 6 W. R. 282 ; 167 B. R. 426 ; 
sub nom. Re Oobbett, 27 L. J. Ex. 190. 

Annotation Beid. Weldon v. Neal (1885), 1 T. L. R. 432. 
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872. . 3 — ^The ct, cannot grant a 

habeas corpus to a party to a suit, in custody^ to 
enable him to appear in ct. merely for the purine 
of arguing his case in person. — ^Weldon v. Neai. 
(1886), 16 Q. B. D. 471 ; 64 L. J. Q. B. 399 ; 33 
W. R. 681 ; 1 T. L. R. 432, D. C. 

873. Moving or showing cause against 

rules.] — The ct. will not ^ant a habeas corpus to 
bring up a party in custody under an attacliment, 
to enable him to move in person to set it aside. — 
Fono V. Nassau (1842), 9 M. &; W. 793 ; 1 Dowl. 
N. S. 631 ; 11 L. J. Ex. 287 ; 6 Jur. 374 ; 162 
B. B. 330. 


AnnUaiityM : — Bold. Henna v. Moeler & Cobbett 
C. B. N. S. 116 : Weldon v, Neal (1885), 15 Q. B. 


874. .] — It is entirely in the 

discretion of a judge, to grant or refuse a habeas 
corpus^ to enable a prisoner to attend to show cause 
against a summons. Sernble : a special ground 
should be laid for such an application. — B urd v. 
Qbakam (1850), 10 0. B. 369 ; L. M. & P. 604 ; 
138 E. R. 148. 

375 . .] — The cts. have no power 

to issue writs of habeas corpus to bring up prisoners 
for the purpose of moving for or showing cause 
agfdnst rules, there being no writ known to the 
law which is applicable to such a pumose. — Bbnns 
V. Mosley & Cobbett (1857), 2 C. B. N. S. 116 ; 
21 J. P. 662 ; 140 E. R. 366 ; at4b nom. Binns v. 
Moseley & Cobbett, 29 L. T. O. S. 109 ; 3 
Jur. N. S. 694 ; 6 W. R. 683. 

Annotation Fcrfld. Weldon v. Neal (1885) 15 Q. B. I>. 471. 

873 . Par Identification.] — In case of a 

jiuestion of identity of the person of deft, to an 
information who is in prison, the ct. wiU grant a 
habeas corpus to bring him up to bo present at the 
trial at his own expense, & without paying the 
costs. — A.-Q, V* Fabden (1816), 1 Price, 403 ; 146 
E. R. 1443. 


Annotations : — Bcfd. A.-G. t>. Hunt (1821) 9 Price, 147; 
He Cook (1845), 7 Q. B. 653 ; Weldon v. Neal (1885), 33 


877 . Coroner’s Inquest.] — R. v. 

Connor (1846), 6 L. T. O. S. 20. 

878. .] — The ct. will not on the 

mere instance of the coroner, & without a strong 
case of necessity being made out, issue a writ of 
habeas corpus to bring a prisoner who has been 
committed for trial on a charge of the murder of A. 
before a coroner’s jury who are sitting on the body 
of A.— Re Cook (1846), 7 Q. B. 663 ; 14 L. J. M. 0. 
188 ; 6 L. T. O. S. 214 ; 9 J. P. 730 ; 9 Jur. 869 : 
115 E. R. 635. 

879. To be present at hearing.] — ^To 

entitle a prisoner to a writ of habeas corpus ^ bring 
him up to be present on the argument in which he 
is interested, he must satisfy the ct. that sub- 
stantial justice cannot be done without his 
presence. — Cr.ARK v. Surra (1847), 3 O. B. 982 ; 
136 E. R. 394. 

Annotation .‘—Held. Rc Cobbett (1858), 27 L. J. Ex. 199. 


880. Not to discharge apprentice from in- 
dentures.] — Ex p. Gill, No. 663, ante. 

881. Not to enable prisoner to vote at Parlia- 
mentary election.] — This ct. will not grant a hal}eas 
corpus to enable a prisoner, in custody upon a 
conviction for misdemeanour, to vote at an election 
of a Member of Parliament. — lie Jones (1835), 

2 Ad. & El. 436 ; 111 E. R. 169 ; sub nom. Ex p. 
Jones, 1 Har. &; W. 7 ; 4 Nev. & M. K. B. 340 ; 
4 L. J. K. B. 07. 

882. Not to bring up prisoner to be charged with 
misdemeanour — Prisoner in custody In civil suit — 
Jurisdiction of Central Criminal Court.] — Tlie 
judges of the Central Criminal Ct. have no power, 

03 such, to issue any habeas corpus or other process, 
to bring in a party who is in custody of the sherilf 
of Middlesex, on a civil suit, in order that he may bo 
committed to Newgate, to bo tried for a mis- 
demeanour at that ct. ; & Central Criminal Ot. A ct, 
1834 (c. 36), 8. 16, does not apply to such a case. — 
R. V. Morgan (1836), 7 0. & P. 642, 0. C. R. 

883. Not to inquire into classification of 
prisoner.] — The ct. will not prant a habeas corpus 
for the purpose of determining whether a person 
confined in the Queen’s prison is subjected to 
restriction not warranted by 6 A; 0 Viet. c. 22, s. 17. 
— Ex p. Rogers (1843), 2 L. T. O. S. 96 ; 7 Jur. 
992 ; sub nom. Re Rogers, 7 J. P 089. 

8M. .] — The ct. refused to grant a hal)ea8 

corpus to a prisoner in custody under process out 
of the Ot. of Oh. applied for on the ground that the 
keexier of the Queen’s prison had improperly 
removed him to a part of the prison provided for 
prisoners of a particular class. — Ex p. Cobbett 
(1848). 5 0. B. 418 ; 130 E. K. 940. 

885. To bring up prisoner to be charged in 
execution — Prisoner In custody under military 
arrest.] — The ct. cannot grant a habeas corpus 
to bring up deft., who is in custody under military 
arrest, for the purpose of charging him in execution. 
—Jones v. Danverb (1839), 5 M. A W. 234 ; 7 
Dowl. 394 ; 2 Horn A H. 84 ; 8 L. J. Ex. 216 ; 3 
Jur. 682 i 161 E. R. 100. 

886. To bring up prisoner for Judgment.] — R. v. 
Abams (1847), 11 J. P. Jo. 277. 

887. To bring up lunatics — To be surrendered 
in discharge of bail.] — A lunatic may bo brought 
up by habeas corpus from hospital to be surrendered 
in discharge of his bail. — PiTiLOP v. Sexton (1803), 
3 Bos. A P. 650 ; 127 E. U. 297. 

388 , To be served with writ of summons — 

If other efforts to serve have failed.] — Semble : 
where all reasonable efforts having been made to 
effect personal service of a writ of summons on a 
lunatic in confinement in an asylum, unless the 
lunatic be in such a state that personal service 
may injuriously affect his health, the ct. will 
grant a writ of habeas corpus to bring up his body. — 
Ridgway V. Cannon (1851), 23 L. T. O. S. 143 ; 
2 W. R. 473. 

Annotation Mentd. Holmes v. Service (1854), 16 C. B. 293. 


PART V. SECT. 6. 

879 L To enable prisoners to attend 
court — To he present at hearing .] — The 


ct. will not grant habeas corpus to issue 
to enable a party to bo present at the 
hearing of a cause, on the mere allega- 
tion that it is material for him to 


attend to afford Information to his 
counsel or attorney. — ^M ajur v. Barton 
(1856), 8 Ir. Jur. 468.— IR. 
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Crown PRACinoB. 


Part VI. — Mandamus. 


seot. 1.— the prerogative writ. 

Sub-sect. 1. — In GENEaaAL. 

889. Nature of writ.] — (1) The return to a 
mandamus for restoration to the recordership of 
B. stated that they did not know that A. was ever 
elected recorder i — Held : the return was bad. 

(2) A mandamus docs not give any right, but 
merely restores the party to his old right (per Cx^R.). 
— Basset v, Barnbstable Oorpn. (1600), 1 Sid. 286 ; 
82 E. B. 1100. 

Annoialions : — As to (1) Refd. R. v. Norwich Corpn. (1706), 
2 Ld. Kaym. 1244 ; K. v. Hertford College (1878), 3 
Q. B. D. 603. 

890. .] — A mandamus is a prerogative writ, 

to the aid of which the subject is entitled, upon a 
proper case previously shown, to the satisfaction 
of the ct. Tlie original nature of the writ, & the 
end for wliich it was framed, direct upon what 
occasions it should be used. It was introduced, 
to prevent disorder from a failure of justice, A; 
defect of police. Thei*efore it ought to be used 
upon all occasions where the law has established no 
specific remedy, & where in justice A good govern- 
ment there ought to be one. Within the last 
century, it has been liberally interposed for the 
benefit of the subject & advancement of justice. 
The value of the matter, or the degree of its im- 
portance to the public police, is not scrupulously 
weighed. If there be a right, & no other specific 
remedy, this should not be denied (Lord Mans- 
field, C.J.). 

It is a pi'erogative writ, & shall be granted to 
ampliate justice, A to preserve a right, where 
there is no specific, legal I'emedy, where no assize 
will lie (WiLMOT, J.). — 11. V. Barker (1762), 3 
Burr. 1266 ; 1 Wm. Bl. 362 ; 97 E. K. 823. 
Annotations : — Refd. H. r. City of London Union. Ex p, 
London CJorpn. (1607), 76 L. J. K. B. 1087. Mentd. R. v. 
Jotliom (1700), 3 Term Rep. 676 ; Doe d. Jones v. Jones 
(1830), 6 Man. & Ry. K. B. 616; Me Orton Vicarage (1840), 
13 Jur. 1049 ; OoUier t). King (1861). 11 C. B. N. 8. 14. 

In discretion of court.^ — See Sect. 2, post, 

891. Object of writ.] — When there is no 
specific leinedy, the ct. will grant a mandamus 
that justice may be done (Lord Mansfield, O.J.). 
— B. V, Bank of England, No. 1040, post, 

892. .] — '3''liis ct., in the exercise of this 

authority to grant the writ of mandamus, will 
render it as far as it can the suppletary means of 
substantial justice in every case where there is no 
other specific legal i^cmedy for a legal right ; A 
will provide, as efiectually as it can, that othei’s 
exercise their duty wherever the subject-matter 
is properly within its control. The right of the ct. 
to apply these means for the attainment of such 
an end, A to prevent that defect of legal justice 
which might otherwise ensue, has been in general 
admitted (Lord Ellenbokough, C..7.). — B. v, 
Canterbury (Archbp.) A London (Bp.) (1812), 
15 East, 117 ; 104 E. R. 789. 

Annotations: — ^Refd. R- v. Leicester UnioD, [1899] 2 Q. B. 
632 ; R. V. Poplar B. C. (No. 1), [1922] 1 K. B. 72. Mentd. 
A.-G. V. York Arohbp. (1831), 2 Russ. & M. 461 ; A.-G. v. 
Atherstone Free School (1834), 3 My. & K. 644 ; Ferguson 
V. Kinnoull (1842), 0 Cl. & Fin. 251 : R. v. fcxoter Bp. 
(I860), 14 J. P. Jo. 351; JRe Wilkeses Charity (1851). 3 
Mac. & 0. 440 ; Exeter Bp. v. Marshall (1868), L. R. 3 
H. L. 17 : Hayman v, Rugby School (1874), L. R. 18 £q. 


28 ; R. V. Canterbury Arohbp. (No. 1) (1902), 71 L. J. K, B. 
894 : H. V. Liverpool Bp. (1904), 20 T. L. B. 486 ; Cassel 

T .-.rkiiVi o Oil 


893. .] — That ct. [of Q. B.] has power, by 

the prerogative writ of mandamus, to amend all 
errors which tend to the oppression of the subject 
or other misgovermnent, A ought to be used when 
the law has provided no specific remedy, A justice 
A good government require that there ought to be 
one for the execution of the common law or the 


provisions of a statute (Martin, B.). — Rochester 
Oorpn. v. R. (1858), E. B. A E. 1024 ; 27 L, J*. Q. B. 
434 ; 4 Jur. N. S. 1227 ; 120 E. R. 791 ; svb nom. 
R. V. Rochester Corpn., lie 8t. Margaret A 


St. Nicholas* Parishes, 32 L. T. O. S. 31 ; 22 
J. P. 008 ; 6 W. R. 838, Ex. Oh. ; affg. S. 0. avb 
nom, R. V, Rochester Corpn. (1857), 7 E. A B. 


910. 


Annotations : — ^Befd. R. v. Hanley RevlBlng Barrister, R.^ v. 
Stoke-on-Trent Town Clerk, [1912] 3 K. B. 618. Mentd. 


Seal V. R. (1857), 27 L. J. Q. B. 139 ; R. v. North Blerley 
Overseers (1868), E. B. & K. 619 : Hunt r. Hlbbs (1860), 
6 H. & N. 123; Lewis ». Rochester Corpn. (1860), 9 
C. B. N. 8. 401; Christopherson v. Lotinga (1864), 16 
C. B. N. S. 809 ; Scott t>. Durant (1866), 18 C. B. N. S. 
205 ; R. e. Monmouth Corpn., R. v. Bolton Corpn. (1870), 
L. R. 6 Q. B. 251 ; R. t?. Allen (1872), L. R. 8 Q. B. 69 ; 
R. V. Farquhar (1874), L. R. 9 Q. B. 268 ; Henry v, Armi- 
tage (1882). 48 L. T. 676 ; Exp, Keay (1891), 66 J. P. 470. 


894. .] — (1) On an application by an 

administrator for a mandamus to the Oomrs. of 


Inland Revenue to pay to appet. the amount of 
duty overpaid by him, on the ground that he had 
supplied evidence of overpayment A had no other 
legid remedy ; — Held : the mandamus ought not 
to issue, for Railway Passenger Duty Act, 1842 
(c. 79), s. 23, created no duty between the comrs. 
A appet., whose remedy, if the decision of the comrs. 
could be reviewed, was by petition of right. 

(2) Whore there is no specific remedy A by 
reason of the want of that specific remedy justice 
cannot be done unless a mandamus is to go, then 
a mandamus will go (Brett, M.R.). 

By Magna Carta the Crown is bound neither to 
deny justice to anybody, nor to delay anybody in 
obtaining justice. If, therefore, thero is no other 
means of obtaining justice, the writ of mandamus 
is granted to enable justice to be done (Bowen, 
L.J.). — R. V, Inland Revenue Comrs., lie 
Nathan (1884), 12 Q. B. D. 461 ; 53 L. J. Q. B. 
229 ; 61 L. T. 46 ; 48 J. F. 452 ; 32 W. R. 543, 
O. A. 

Annotations: — As to (1) Refd. R. v. Income Tax Comrs., 
Exp, Capo Copper Mining Co. (1888), 67 L. J. Q. B. 513; 
R. V. Lamboum Valley Hy. (1888j, 22 Ch. 1). 463 ; Income 
Tax Special Purposes Comrs. v, Pomfeel, [1891] A. C. 531. 
As to (2) Consd. R. V. Lambourn Valloy Ry. (1888), 22 

Q. B. I). 463 ; R. v, Leicester Vmoix, 11899] 2 Q. B. 632. 
Kefd. R. V. Incorporated Law Soc., [1896] 2 Q. B. 456 ; 
Peebles v, Oswaldtwistle U. D. C., [1897] 1 Q. B. 384 ; 

R. V, St. OiloB, CambeiwelJ Vestry (1897), 61 J. P. 217 ; 
Smith V. Chorley District Council, [1897] 1 Q. B. 632. 
Oenerally, Mentd. Leakey Sc Haig v, Dunglinsor (1891), 
66 L. T. 162; HoUinshead v. Hazleton, [1916] 1 A. C 
428. 


Sub-sect. 2. — Discretion op Court to grant. 

895. General rule.] — (1) A mandamus to a 
bishop to license a curate of an augmented curacy. 


PART VI. sect. 1, SUB-SECT. 1. 

889 i. Mature of urii .] — The writ is 
not invested with any prerogative 
eharaotcr in Ontario. — Me Stbatfobd 
& HuitON Ry. Co. A Pebth County 
(1876), 88 U. C. R. 112.— CAN. 

689 ii. .] — writ of mandamus 


is a prerogative writ & not of right. — 
R. V. Cunningham (1885), 18 L. R. Ir. 
373.— IR. 

889 iii. .] — Mandamus is in the 

nature of an execution. — R. v. Mona- 
ghan Urban District Council 
(1904), 38 1. L. T. 218.— IR. 
eei i. Oldsct of tvrU .} — ^A mandamus 


never issues except to limit or restore 
a person to an ascertained right. — 
Me Barnhart (1837), 6 O. S. 607.— 

CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 
8661. General rule,} — Mandamus 
may be granted in all oases in which 



Part VI. — ^Mandamus, 


277 


where there was a cross nomination, was refused 
because the party had another specific legal remedy 
by quare impedii* 

(2) Neither is there any question whether this 
ct. is bound in point of law to grant a mandamus ; 
but the only question is, whether we will in our 
discretion giant it, & it seems to me that we are 
not bound to grant tlie writ (Ashhurst, J.)* — 
R. v. Chester (Bp.) (1786), 1 Term Rep. 396 ; 99 
B. R. 1168. 

Anno%ciiion%: — As to (1) Bold. R. v. Oxford Bp. (1806), 7 
East. 600 ; R. t>. Severn & Wye Ry. (1819), 2 B. & Aid. 
646 ; R. V. Orton Trufitees (1849J. 14 Q. B. 139 ; M'AUister 
V, Rochester Bp. (1879), 49 L. .T. 0 » B- 114 ; R. v. Lam- 
boum VaUey Ry. (1888), 22 Q. B. D. 463. As to (2) Reid. 
R. r. Chichester Bp. (1859), 2 E. E. 209 ; R. u. Oxford 
Bp. (1879), 4 Q. B. D. 246. Generally, Mentd. R. v, 
Canterbury Arohbp. & London Bp. (1812), 15 East, 117. 

896. .] — An application for a mandamus 

is made to the discretion of the ct., but tliat dis- 
cretion must be governed by certain principles. 
It is never granted merely for asking, some reason 
must be assigned for it. We would grant the 
mandamus in order that the right might be tried if 
there were any ground for it. But here is nothing 
to be tried. The mandamus is applied for merely 
to see whether there is anything to be tried or not 
(ASHHXJRST, .T.). — R. V. liONDON COUPN. (1786), 1 
Term Rep. 423 ; 90 E. R. 1174. 

897. .] — The granting of a mandamus lies 

in the discretion of the ct. — R. v. Davis (1866), 13 
L. T. 629 ; 14 W. R. 329. 

898. .] — Testa.tor having been admitted 

to copyhold hereditaments, devised them in fee 
to two tinistees, in trust for the benefit of his 
family, & he also appointed them guardians to his 
infant son, his customary heir. The tinistees 
proved the wiU, but did not claim themselves to 
be admitted to the copyholds, but called upon the 
lord of the manor to admit the infant heir by his 
guardians. The lord refused on account of the 
devise. Tf the two devisees had been admitted, 
the lord would have been entitled to a double fine, 
instead of a single fine, on the admittance of the 
heir : — Held : a mandamus to compel the lord to 
admit t lie heir must be refused, on the ground that 
it was a matter of discretion &, as the effect of 
granting the writ would be to enable the trustees 
to evade payment of a double fine, & to commit a 
breach of trust by not acquiring themselves the 
legal estate. 

I rest the refusal of the writ entirely on the 
special circumstances of the case, & on the ground 
that, in the exeicise of that discretion which we 
have to grant or refuse the extraordinary process 
of the ct., we ought to refuse it in the present 
case (CocKBBRN, C.J.), — R. v. Garland (1870), 
L. R. 6 Q. B. 269 ; 39 L. J. Q. B. 86 ; 22 L. T. 
160; 18W. R. 429. 

Ar^taiions : — ^Distd. R. v. Sarum Bp., [1916] 1 K. B. 466. 
Mentd. Eool. Comrs. for England v, Parr (1894), 71 L. T. 
65 : A.-G. V. Sandover (1904), 73 L. J. K. B. 478 ; SisBons 
V, Chiohoster Constable, [1916] 2 Ch. 75. 

899. .] — A writ of mandamus is a pre- 

rogative writ, & not a writ of right, & the granting 
of it in that sense, discretionary. The exercise 
of this discretion cannot be questioned, but the 
grant of a peremptory mandamus is a decision 
upon a right, declaring what is & what is not 
lawful to be done, & such decision is subject to 
review. 

A writ of mandamus is a prerogative writ & not 
a writ of right, & it is in this sense in the discretion 


of the ct. whether it shall be granted or not. The 
ct. may refuse to grant the writ not only upon the 
merits, but upon some delay, or other matter, 
personal to the party applying for it ; in this the 
ct. exercises a discretion which cannot be ques- 
tioned. So in cases where the right, in respect of 
which a rule for a mandamus has been gi'anted, 
upon showing cause appears to be doubtful, the 
ct. frequently grants a mandamus in order that the 
right may bo tried upon the return ; this also is a 
matter of discretion. But where the judges grant 
a peremptory mandamus, which is a determination 
of the right, & not a mere dealing with the writ, 
they decide according to the merits of the case, 
& not upon their own discretion, & their judgment 
must be subject to review, as in every other decision 
in actions before them (Lord Chelmsford). 

Upon a prerogative wmt there may arise many 
matters of discretion which may induce the judges 
to withhold the giant of it, matters connected 
with delay, or possibly with the conduct of the 
parties (Lord Hatherley). — R. r. All Saints, 
WioAN (Churchwardens) (1876), 1 App. Cas. Oil ; 
36 L. T. 381 ; 41 J. P. 132 ; 25 W. R. 128, H. T.. ; 
affg. 8. C. 8t(b nom. R. v. WiOAN (1874), L. R. 9 
Q. B. 317, Ex. Ch. 

Annotations : — Reid. R. v, Maidonlioad Corpn. (1882), 9 

Q. B. D. 494 ; R. t). Poplar B. C. (No. 1), [1922] 1 K. B. 

72. Mentd. R. v. Bishop Wearmouth Burial Board (1879), 

5 Q. B. D. 67. 

900. .] — (1) The words in a statute “it 

shall be lawful ** of themselves merely mak(3 that 
legal & possible which there would, otherwise, be 
no right or authority to do. Their natural meaning 
is permissive & enabling only. But there may bo 
circumstances which may couple the power with a 
duty to exercise it. It lies upon those who caU for 
the exorcise of the power to show that tliere is an 
obligation to exercise it. 

On a motion to the Q. B. Division a mandamus 
was granted requiring a bishop to issue a com- 
mission under Church Discipline Act., 1840 (c. 86), 
8. 3, or to send the case by letters of request to the 
Ct. of Appeal of the province as provided by s. 13 
of the Act. The rule having been revei'sed in the 
Ct. of Appeal : — Held : s. 3 gave the bishop com- 
plete discretion to issue or decline to issue such 
commission. 

(2) At common law the prerogative writs of 
mandamus, prohibition & certiorari were not writs 
of coui’so. The ct., when called on to issue them, 
always exercised a discretion (Lord Blackburn). 
— Julius v . Oxford (Lord Bp.) (1880), 5 App. Cas. 
214 ; 49 L. J. Q. B. 677 ; 42 L. T. 646 ; 44 J. P. 
600 ; 28 W. R. 726, U. L. ; affg. 8. C. sid) nom. 
R. Oxford (Bp.) (1879), 4 Q. B. I). 626, C. A. 
Annotations : — As to (1) Refd. Abergavenny v. Llandaff Bp. 
(1888), 20 Q, B. D. 460 ; Alloroft v. London Bp.. Lighton 
V. London Bp„ [1891] A. O. 666. Generally, Mentd. S. E. 
Ry. V. Railway Comrs. & Hastings Corpn. (1880), 50 
L. J. Q. B. 201 : Fleming v. Mauobester Corpn. (1881), 
44 L. T. 517 ; R. v. Barclay (1881), 8 Q. B. D. 306 ; 
Serjeant v. Dale, Kz p. Dale, Perkins v* Enrt^ht, Ex p, 
EuTAght (1881 L 43 L. T. 769 ; Loosemoro v. Tiverton & 
Devon Ry. (1882), 22 Ob. D. 25 ! Central V/fides 
& Carmarthen Junction Uy. v, L. & N. w. Ry„ & O, W. 
Ry. (1883), 4 Ry. & Can. Tr. Cas. 211 ; Donuont v. Furness 
Ry. (1883), 11 Q. B. D. 490 ; Loduc v. Ward (1886), 54 
L. T, 214 ; R. e. Bloomsbury County Court Judge (1886), 

2 T. L. R. 665 ; Re Baker, Nichols Baker (1890), 44 
Ch. D. 262 ; Pure Spirit Co. v. Fowler (1890), 25 Q. B. D. 
235 ; R. u. St. Pancras Vestry (1890), 62 L. T. 440 ; Emmott 
u. Star Newspaper Co. (1892), 9 T. L. R. Ill ; Hakes v, 
Cox, [1892] P. 110 ; Klrkheaton District L. B. e. Ainley, 

i l892] 2 Q. B. 274 ; Thames Conservators t>. Port of 
jondon Semitary Authority, [1894] 1 Q. B. 647 ; Russell 
e. Russell, [1895] P. 315; R. v. Turner, [1897] I Q. B. 


it shall appear to the ot. to be Just Sc 
convenient. — ^Mbthebell v. British 
Cc^UMBiA Medical Council (1892), 
2 B. C. R. 186.~CAN. 

896 U. .] — Mandamus is not de* 


mandablo as of right, but may be 
issued or withheld in the discretion of 
the ot. — P ettigrew v . Baillargb 
(1901), Q. R. 20 S. C. 173.--OAN. 


805 iii, .]— (1) A mandamus in a 

civil matter is in the discretion of the 
ct. — R. V. Newby Urban District 
Council (1909), 43 I. L. T. 172.— IR. 
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Cbowk PeA(3TIOB. 


Sect. 1, — The prerogativ e vorU : 8vb^$ect$, 2 8, A.] 

Knight, [1898] 1 Ch. 267 ; Southwark ft Vanxhall 
Water Co. v. Wandsworth Board of Works, [1898] 2 Ch. 
603 ; R, V. Looke, [1910] 2 K. B. 201 ; Golden Horsehoe 
Bstates Co. v. The Crown, [16111 A. O. 480 ; R. v. Metro- 
politan Police Comm., Ex p. Holloway, [1911] 2 K. B. 
1131 ; R. o. Mitchell, Ex p, Liveeey. [1913] 1 K. B. 661 ; 
g. r. Marshland Smoeth ft Fen District Comrs., [1920] 1 
K. B. 166. 

901. — - — .] — Whenever a public body or officer 
falls to discharge a legal duty the ct. has power to 
command them or him by mandamus to aischarge 
it, but in the ezercise of its discretion it will not so 
command them or him if appct. for the mandamus 
has another remedy by legal process, equally con- 
venient, beneficial ft effectual. 

By Vaccination Act, 1871 (c. 98), s. 6, there is a 
statutory duty placed on the guardians of the poor 
to appoint a vaccination officer, & the fact that, on 
their failure to do so, the Local Govt. Board may 
appoint is not such an alternative remedy as to 
preclude the liocal Govt. Board from obtaining 
a mandamus to compel the guardians to appoint. 

A writ of attachment will issue for failuro to 
obey a peremptory mandamus even when such 
failure is in no way intended to be disrespectful 
to the ci. 


It must be remembered tliat this prerogative 
writ of mandamus is in the discretion of the ct. 
It is true that, in the past, the ct. has laid down 
certain rules for future guidance, according to 
which it will or will not grant this writ. It must, 
however, be rememb<‘red that it by no means 
follows that, because the ct. has in many cases 
refused to grant the writ, it had not power to do so 
within the rules which govern its action. The ct. 
may woU have the power, but in a particular case 
may think that it is not advisable to grant a writ 
of mandamus, which is discretionary (Darung, J.). 
— B. Leicf^ter ITnion, [1809] 2 Q. B. 032 ; 68 
L. J. Q. B. 946 ; 81 L. T. 569 ; 16 T. L. B. 511 ; 43 
Hoi. Jo. 691, 1). 0. 


Annoialiuns : — ^Beld. R. t?. Clirist'B Hospital, Ex p. Dtinn, 
[1917] 1 K. B. 19 : U. v. Poplar B. C. (No. 1). {1922 J 1 
K. B. 72 ; R. r. Woolwich B. C., Ex p, Woolwich Union 
Guardians (1922), 20 L. G. R. 820. 


902, -.] — Special expenses for drainage 

works were incurred by pltfs. upon terms, the result 
of wliich was that money was due each year from 
defts. to pltfs,, ft the amount so due was recover- 
able by defts. from three contributory parishes 
for whose benefit the special expenses were incurred. 
By mistake pit fs. did not for several years call upon 
defts. to pay the fuh amount properly due, ft less 
was paid till Hept., 1904. In Apr., 1905, pltfs. 
di’ew attention to the mistake ft called upon defts. 
to pay the balance due in respect of several previous 
vears up to Sept., 1904, ft to make payment for 
tne future on a proper footing. Defts. paid on the 
lower scale till Sept., 1906, ft thenceforward paid 
in full. They were unable to recover part of the 
arrears from the contributory parishes ft declined 
to pay the arrears ; whereupon pltfs. brought an 
action to recover the arrears ft for a mandamqs 
to enforce the levy of a rate to satisfy them. Defts. 
admitted that pltfs. were entitled to judment for 
the arrears, but contended that a mandamus to 
enforce payment of a restrospectivo rate would bo 


illegal : — Held : the ct. had a discretion to grant a 
mandamus for enforcing the levying of a rate to 
meet obligations for special expenses of former 
years if the circumstances justified it. — Croydon 
OoRPN. V , Croydon Rural Council, [1908] 2 
Oh. 321 ; 77 L. J. Ch. 800 ; 99 L. T. 180 ; 72 J. P. 
809 ; 24 T. L. R. 740 ; 6 L. G. R. 1087, 0. A. 
Annotaticn : — ^Mentd. Wolstanton United U. C. e. Tonstall 

U. C., [1910] 2 Ch. 347. 

903. Exercise of discretion — Where right doubt- 
ful — ^Public or private office.] — R. v. London 
CORPN. (1733), 2 Term Rep. 182, n. ; 2 Bam. K. B. 
898; lOOE. B. 98. 

904. .] — The ct. will issue a manda- 

mus, though, upon on application for a rule to 
show cause, it appears doubtful whether the party 
asking for the mandamus has a right or not, in 
order that the right may be tried upon the return. 
— -R. V. Bland (1741), BuU. N. P. 7th ed. 200 b. 

905. Holding court leet.] — A corpn. 

had, from time immemorial, been (he lords of the 
manor ft owners of the Guildhall within the 
borough, ft had, by a charier of Queen Mary, 
granted to them a right to hold a ct. leet ft view of 
frankpledge for the manor every year in the 
Guildhall. By an inclosure Act, the manor, with 
its rights, was awarded to 11. with an exception 
to the corpn. of the Guildliall, ft H., for several 
years afterwards, held the cts. in the Guildhall. 
H. having been obstructed from entering that 
place : — Held : although some doubts existed as 
to the right of n. to hold the cts. in the GuildbaU, 
yet a mandamus would be granted to bring the 
question fully before the ct. — R. v, Ilchester 
Corpn. (1823), 2 Dow. ft Ry. K. B. 724 ; 1 
L. J. O. S. K. B, 173 : subsequent proceedings (1824), 
2 B. ft 0. 764. 

906. Issue of summons by magis- 

trate.] — It is so doubtful whether a magistrate has 
jurisdiction, under I-ondon Hackney Carriage Act, 
1831 (c. 22), s. 61, ft 1 ft 2 Viet., c. 79, to pant a 
summons against a railway officer for depriving a 
cabman of his fare, ft obstructing him, by I'efusing 
him permission to enter within tlie courtyard, that 
the ct. will refuse to grant a mandamus command- 
ing the magistrate to issue a summons to hear & 
determine the complaint. — R. v. Rawlinson 
(1844), 2 L. T. O. S. 364 ; 8 .T. P. 212 ; 8 Jur. 108. 

907. .] — R. V. All Saints, Wigan 

(Churchwardens), No. 899, ante, 

908. Where order not for public benefit.]— 

By a local Act for better governing the parish of JP., 
it was enacted, that no road which had. not been 
repaired by the parish should be repaired out of the 
parochial funds, until such road should have been 
surveyed by two surveyors, ft certified by them to 
hav6 been properly formed, one of the surveyors 
to be appointed by the vestry, ft one by the free- 
holder or his lessee. A road had been set out by 
the proprietors for the purpose of letting the 
frontage of 5,660 feet as building pound. Bight 
houses hod been built, & were inhabited, ft twenty- 
six carcases had been erected. The road had been 
formed ft used by the public for six months, ft 
the freeholder ft his lessee had appointed a surveyor, 


d. hrerrise of discretion — Where 
qrant would he miachtevous — Or opposed 
to established policv,h-The ot. island 
m the exercise of Its discretion to refuse 
TO frrant a writ of fuandamus in favour 
of a person having a strict legal right, 
when its granti^ will prove mls- 
chiexouB & be opposed to a weil- 
estabilshed poltoy. — E^, Waluiox ft 
Co. (1892). 13 N. S. W. L. R. 1 ; 8 
N. S. W. W. N. 90.— AUS. ® 

0. — Where enddenee of bribery ,} — 


A mandamus should not be granted 
where bribery or corruption has been 
brought home to appct . — Re Lanodon 
ft Arthur Junction Rt. Co. ft Arthur 
Town8HIP(1880),46 U.C. R. 47.-- CAN. 

I Where dUemative remedy,] 

— A mandcfmus ought not to be grants 
where another remedy is provided, 
which i$ not less convenient, loenefioial 
ft effectual. — R. v. Deer, [1919] 1 
W. W. K. 410.— CAIjf. 


g. Where amount in question 

very small ,} — The prerogative powers 
of the ct. should not be invoked by 
way of mandamus for a very small 
eum. — Re Morrison (1907), 6 w. L. R. 
606.— CAN. 

b. DUereHon not interfered tdth 
on appeal ,] — Disoretlon oould not be 
questioned. — R. v, Dartmouth Town 
WAROBN ft Council (1882), 9 S. C« li« 
609 ; 1 R. ft O. 402.— CAN. 
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Sd required the vestry to appoint one, which they 
refused to do : — Held : the ct., in the exercise of 
its discretion, woidd not grant a mandamus to the 
vestry to compel them to appoint a surveyor, 
inasmuch as such appointment would have the 
effect of throwing on the parish the burden of 
repairing a road which would be not so much for 
the benefit of the public as for the peculiar benefit 
of the freeholder during the time his buildings 
were erecting. — R. v, Paddington Vestry (1829), 
9 B. & 0. 450 ; 8 L. J. O. S. M. O. 4 ; 109 B. R. 
170. 

909. .] — The local authority of a 

district in which the Private Streets Worlcs Act, 
1892 (c. 67), had been adopted & to which Public 
Health Acte Amendment Act, 1907 (c. 63), s. 19, 
had been applied, served notice to repair a road 
under that sect, on the persons whom they under- 
stood to be the owners of the adjoining premises. 
The local authority withdrew their origmal notice, 
being satisfied that it would be unwise to make 
up the road in a permanent manner as damage 
would be done to it by building operations. It 
also appeared that some of the owners of adjoining 
premises had not been served with the original 
notice, & no notice had been affixed to the land. 
On an application for a mandamus to the local 
authority to proceed under the Act of 1892 : — 
Held : the ct. would not grant a mandamus to the 
local authority. 

Wlien all those matters are looked at, it seems 
fo me impossible to say that it would be any 
benefit, or anything but injury, to the persons on 
whose behalf, or for whose benefit, these powers 
are conferred, namely, the ratepayers of the 
district, to order the urban district council to go 
on with what they proposed to do when they 
pnssed their resolution m the first instance. J 
agree, therefore, that this is not a case in which, in 
the discretion of the ct., any mandamus ought to 
be granted (Pickford, J.). — R. r. Epsom TJrban 
District Council, Ex p. Course (1912), 76 J. P. 
389 ; 10 L. G. R. 609, D. C. 

910. To enforce committal.] — A party 

convicted in a penalty, under a statute awarding 
imprisonment if the penalty were not paid, refused 
to pay, & threatened to proceed against the 
3 U 8 tices under Habeas Corpus Act, 1679 (c. 2), 
s. 6, if they committed him, alleging that he had 
before been committed under conviction for the 
same offence, & discharged on habeas corpus. The 
justices then refused to commit, but stated their 
willingness to enforce the penalty if directed to do 
so by this ct. On motion for a mandamus to the 
justices to issue a warrant of commitment : — 
Held : this ct., in the exercise of its discretion, 
would not interfere, though it was suggested that 
the former discharge had been for a detect in the 
warrant of commitment. — Re Williams (1817), 9 
Q. B. 976 ; 2 New Sess. Cas. 670 ; 116 E. R. 1548 ; 
svb nom. R, v. Flintshire JJ., 11 J. P. Jo. 85. 

911. Where applicant has taken remedy 

In own hands.] — R. v. St. Leonards, Shoreditch 
Vestry (1866), 27 L. T. O. S. 171, 185 ; 20 J. P. Jo. 
404. 

912. .] — Where a person has erected 

a building contrary to London Building Act, 1894 
(c. ccxiii.), s. 13, the ct. will not grant a mandamus 
to compel the council to hear & determine an 
application for consent under s. 13 (4), after such 
unlawful erection. — R. v, London County Council 


, (1897), 66 L. J. Q. B. 516 ; 76 L. T. 472 ; 61 J. P. 
439 ; 46 W. R. 606 ; 13 T. L. R. 391 ; 41 Sol. Jo. 

I 609, D. C. 

913. Proceedings necessary.] Re Ben- 

nett, Ex p. Shepherd (1809), 33 J. P. Jo. 203. 

914. Where no wrong to remedy.] — A 

town council, upon insufficient grounds, & by an 
illegal mode, passed a resolution removing an 
alderman & declaring his office void. At the next 
meeting the council formally rescinded their 
previous resolution. The alderman obtained a rule 
for a mandamus to the coi’pu- to restore him, on 
the ground that he might bo liable to proceedings, 
if he continued to act merely upon tlio rescission 
of the resolution : — Held : the eorpn. had done all 
they could do, & thow' was no wrong w'hich the 
mandamus could remedy. --R. v. Ryde Corpn. 
(1873), 28 L. T. 629 ; 37 J. P. 725. 

^nnotoWon Mentd. Booth r. Arnold, [181)5] 1 Q. B. 571. 

916. Vexatious proceedings.] — Ex p. 

Lloyd (1889), 53 J. P. 612 ; 5 T. L. R. 180, D. C. 

916. Discretion not ousted by agreement of 
parties.] — When a special case is stated for the 
opinion of the ct., & the parties agree that, in the 
event of the ct. giving judgment for pltf., a man- 
damus may issue against deft. : — Held : this must 
be understood to mean if the ct. thinks fit lhat it 
should do so. — N icholl v. Allen (1862), 1 B. & S. 
916 ; 31 L. J. Q. B. 283 ; 6 L. T. 009 ; 10 W. R. 
741 ; 121 E. R. 951, Ex. Oh. 

Annotations: — ^Refd. Onost w. Pool & Bonmomouth Ry. 
(1870). L. R. 5 0. P. 553 : K. v. Maidenhead Coppn. (1882), 
61 L. J. Q. B. 444. Menid. Winch v. Thames Conservators 
(1872), L. H. 7 C. P. 458. 


Sub-sect. 3. — Conditions Precedent to Issue. 

A. Application rmi'if he bond fide. 

917. General rule.] — Upon an application for 
a writ of mandamus the afiidavits must show who 
is the real appet. & tliat he is a party bond fide 
interested in the subject-matter of the application. 
— R. V. Peterborough Corpn. (1875), 44 L. J. Q. B. 
85 ; 23 W. R. 313. 

Annotation : — ^Reld. R. v. Hardlm? (1890), 6 T. L. R. 175. 

918. Collusive application — To obtain opinion 
of coiurt.^ — In a case in which by agreement between 
the parties an application was made for a man- 
damus, merely with a view to obtain the opinion 
of the ct. whether on tJie construction of a private 
Act the proceeding by mandamus was the proper 
one, the ct. stopped the argument & refused to 
give any decision. — R. v. Blackwall IIailway 
(Directors) (1841), 9 Dowl. 568. 

919. Writ sought for ulterior motive.] — Where, 
after a co. had virtually abandoned its project, 
& its compulsory powers had expired, & a small 
sum only remained in hand, shares had been trans- 
ferred, a mandamus was refused to register the 
transfer of the shares, the ct., upon the facte, 
entertaining the opinion lhat the purchaser was 
desirous of having the transfer registered, not for 
the bond fide purpose of becoming the proprietor 
of the shares, but with the object of opposing the 
CO. & assisting the purchaser’s father, who had 
instituted proceedings in equity against the co. — 
B. V, I^ERPOOL, Manchester & Newcastle- 
upon-Tyne Ry. Co. (1852), 21 L. J. Q. B. 281 ; 19 
L. T. O. S. 108 ; 16 Jur. 949. 

Annotation : — Distd. R. v. Wilts Sc Berks Canal Navlgration 

(1874), 29 L. T, 922. 


PART VL SECT. 1, SUB-SECT. 8.— A, 

917 i. Qeneral rule .] — The ct. will 
not grant a mandamus it the party 
seeking the relief is not acting in good 


faith. — M anning v. Bxrgman (1915), 
32 W. L. R. 619 ; 9 W. W. R. 220 ; 25 
D. L. R. 797.— CAN. 

917 !i. .] — ^An application for a 


mandamus must be made in good faith 
Sc not for an indirect purpose. — O ven 
School District Trustees v. Boyle 
(1917), 2 W. W. R. 313 ; 11 Alta, L. R. 
280.— CAN. 



280 


Crown Praotioe. 


Sect, 1. — The 'prerogative writ: Sub-sect, A. d: 

B. (a),] 

920. .] — firm of solrs. claimed to be 

allowed as the agcntis of a ratepayer to inspect <he 
books & accounts of the urban distiici council, 
who were the burial board for the district. The 
board refused on the ground that the application 
was not bond fide,, but made for the purpose of 
obtaining information to be used in some pro- 
ceedings which were pending between the board 
& other clients of the solrs. On the argument for a 
mandamus : — Held : the application must be 
refused, as it was made for an indirect purpose. — 
R. V, Wimbledon Urban District Council, 
Ex p, Hatton (1897), 77 L. T. 699 ; 02 J. P. 84 ; 
14 T. L. R. 140, D. C. 

B, Legal Bight or Duty to he enforced. 

(r^) In General, 

921. General rule.] — We would grant the man- 
damus in order that the right might be tried if there 
were any gtouiid for it. But here is nothing to bo 
tried. The mandamus is applied for merely to see 
whether there is anything to tried or not 
(Ashhurst, J.). — R. V, I^oNDON Corpn., No. 896, 
ante, 

922. — — .] — (1 ) Two circumstances must 
concur lo authorise the issuing of a mandamus, a 
specific legal right, & the absence of an ctTectuai 
remedy. 

(2) If it be doubtful whether there be a remedy, 
the ct. will issue a mandamus. — R. v, Nottingham 
Old Water Works Co. (1837), 6 Ad. & El. 355 ; 1 
Nev. & P. K. B. 480 ; Will. Woll. & Dav. 106 ; 6 
L. J. K. B. 89 ; 1 J. P. 214 ; 1 Jur. 64 ; 112 E, R. 
135 ; subsequent proceedings ^ sub nom. Ex p. 
Turner (1838), 1 Will. Woll. & H. 305. 

923. .] — A rule nisi for a mandamus will 

not be granted where it appears that appets. have 
no legal right. — Ex p. Great Yarmouth Corpn. 
(1841 ), Woll. 166 ; 5 J. P. 421 ; 6 Jur. 652. 

924., ,] — The writ of mandamus is the 

proper remedy, where there is a legal right, & the 
law aHoids no other sufficient legal remedy (Ix>rd 
Campreix, C.J.). — R. V. Copper Miners op 
England Co. (1850), 16 L. T. O. S. 148. 

926, ,] — The existence of a legal right or 

objection is the foundation of every writ of man- 
damus (Lord CAaiPBELi., C.J .). — Ex p. Napier 
(1862), 18 Q. B. 692; 21 L. J. Q. B. 332; 17 
Jur. 380 ; 1 18 E. R. 261 ; sub nom, R. v. East 
India Co., Ex p, Napier, 19 L. T. O. S. 214. 
Annotaiions : — Oonsd. R. v. Socrotary of State for War, 

[1891] 2 Q. B. 326. Refd. Grant v. Secretary of State for 

India (1877), 2 C. P. D. 445. 

926. No obligation Imposed by statute.] — York 
& North Midland Ry. Co. v. R., No. 927, po.9t, 

927. To make railway.] — An Act for 

making a railway recited that the formation of the 
railway would be beneficial to the public, & that 
the CO. were willing to execute it. The power of 
compulsorily taking lands, with the then ordinary 
powers, was given to the co. A mandamus issued, 
commanding the co. to complete the line : — Held : 
the mandamus ought not to go, no duty being 
cast on the co. to make the line, the words of the 
Act being enabling, not obligatory. — York ^ 
North Midland Ry. Co. v. R. (1853), 1 E. & B. 
858 ; 7 Ry. & Can. Cas. 459 ; 22 L. J. Q. B. 225 ; 
21 L. T. O. S. 116 ; 17 Jur. 690 ; 1 W. R. 368 ; 1 
0. L. R. 119 ; 17 J. P. Jo. 309 ; 118 E. R. 657, 


Ex. Ch. ; revsg. S. C. sub nom, R. v. York & North 
Midland Ry. Co. (1852), 1 B. & B. 178. 
AnnotcUiems Apld. G. W. Ry. v, R. (1868), 1 E. & B. 874. 
Oonsd. R. V. French (1879), 4 Q. B. D. 607 ; R. v, G. W. Ry. 
(1893), 62 L. J. Q. B. 572 Retd. Morgan v. Parry (1866), 
17 O. B. 334. nentd. R. v. Ambergate, etc. Ry. (1853), 
20 L. T. O. S. 246 ; AsUoy v. M. S. & L. Ry. (1868), 2 
Do G. & J. 453 ; Scottish N. E. Ry. v. Stewart (1859), 33 
L. T. O. S. 307 ; Roberts v. Hoberts (1862), 3 B. & S. 183 ; 
Tamar Manure Navigation Co. v. Wagstafle (1863), 4 
B. & S. 288 ; Forbes v. Lee Conservancy Board (1879), 48 
L. J. Q. B. 402 ; Julius v. Oxford Bp. (1880), 5 App. Cas. 
214 ; Swansea Improvements Sc Tram. Co. v. Swansea & 
Mumbles Ry. (1880), 3 Ry. & Can. Tr. Cas. 339 ; S. E. Ry. 
V. Railway Comrs. Sc Hastings Corpn. (1881), 3 Ry. 
Sc Can. Tr. Cas. 464 ; Darlaston L. B. v. L. Sc N. VV. Ry,, 
[1894] 2 Q. B. 694; R. v. Tamer Sc Hodgson (1897), 76 
L. T. 656 ; A.-G. v. Simpson, [1901] 2 Ch. 671. 

928. .]— (l)The G. W. Ry. Extension 

Act, 1847 (c. ccxxvi.), s. 11, enacted that it shall be 
lawful for the co. to make a branch railway, “ 

if they should tliink fit,’* the diverging lines shown 
on the plans, from the branch railway to various 
collieries, & also to widen A enlarge the G. W. Ry. : — 
Held : the si at. did not cast upon the co. the duty 
to make the branch railway, & therefore a manda- 
mus would not lie. 

(2) When it appears on the return that the 
period for the exercise of the compulsory powers has 
expired, a peremptory mandamus will not bo 
awarded. — Great Western Ry. Co. v, R. (1853), 1 
E. & B. 874 ; 17 Jur. 695 ; 2 W. R. 54 ; 118 E. K. 
663, Ex. Ch. ; revsg, S. C. sub nom. R. v. Great 
Western Ry. Co. (1852), 1 E. (fc B. 253. 
Annotations: — As to (1) Bold. Shaokell v. West (1869), 2 
E. Sc E. 326 ; Forbes v. Lee Conservancy Board (1879), 
48 L. J. Q. B. 402. Generally, Mentd. Weld v. L. & S. W . 
Ry. (186J), 1 New Rep. 416. 

929. To re-open closed railway station.]— 

Re Taff Vale Ry. (’o. (1855), 19 J. P. Jo. 773. 

930. To reinstate railway.] — By a private 

Act the G. W. liy. Co. obtained power to purchase 
compulsorily a railway which had been made 
privately without the sanction of Parliament. By 
sect. 18 the maintenance of the railway in question 
be the sidings be workings connected therewith was 
thereby sanctioned, Sc the railway for all purposes 
was to be deemed to be part of the G. W. Railway 
system. Under tlio land over which the railway 
ran was a valuable deposit of clay, which was 
reserved to the owners of the land upon the sale 
of the land to the railway co. The owners gave the 
railway co. notice, under Railways Clauses Con- 
solidation Act, 1845 (c. 20), s. 79, of their intention 
to work the clay lying under & within forty yards 
of the railway, the railway co. not having 
elected to purchase it under sect. 78, they proceeded 
to work it according to the usual manner of working 
in the district, namely, by open quarrying. The 
result of so working it was to let down the railway. 
The railway co. having refused to reinstate the 
railway, the owners of the clay, wlio mainly used 
the railway for the conveyance over it of the clay, 
applied for a mandamus to the railway co, to 
reinstate it so that it might be available for traffic ; 
— Held : the provisions of the private Act being 
merely enabling, & not imperative, the railway co. 
were under no obligation either to maintain or to 
reinstate the railway, & consequently a mandamus 
to compel them to reinstate it could not be 
granted. — R. v. Great Western Ry. Co. (1893), 
62 L. J. Q. B. 572 ; 69 L. T. 572 ; 9 T. L. R. 573 ; 
37 Sol. Jo. 609 ; 9 R. 1, 0. A. 

Annotations: — Refd. Darlaston L. B. v. L. Sc N. W. Ry., [1894] 
2 Q. B. 604. Mentd. A.-G. v. Simpson, [1901] 2 Ch. 671. 
See, further. Railways & Canals. 


PART VI. SECT. U SUB-SECT. 8.— -B. (a). 

k. To preveiU failure of justice .] — The ot. la bound to Jp^nt a mandamus when satisfied that there will bo a failure of 
Justice unless it Is granted.— R. v. Rogers (1869), 6 W. W. & A*B. 138.— AUS. 



Part VI. — Mandamus. 


281 


981. On Postmaster-General.] — vestry 

applied by mandamus to compel the Postmaster- 
General to pay poor rates upon the ratable value 
of telegraph posts & wires, as fixed by an assess- 
ment committee. The Postmaster- General had 
tendered a smaller amount, proportionate to an 
assessment fixed by the Comrs. of the Treasury, 
which the vestry had refused : — Held : by Tele- 
graph Acts, 1868 (c. 110) &: 1869 (c. 73), no duty 
was cast upon the Postmaster- General to pay the 
ratas imposed by those Acts, & there was no 
remedy by mandamus against him to enforce the 
payment of rat/es fixed by an assessment com- 
mittee. — B. V. PoSTMASTER-OBNEUAIi (1873), 28 
L. T. 337 ; avb nom, Marylbbonb Vestry v. 
Postmastbr-Gbnbrat., 37 J. P. 196 ; 21 W. R. 
459. 

See, further. Rates & Rating ; Telegraphs & 
Telephones. 

932. On local board to enforce order of 

Justices.] — A private person obtained an order of 
justices on another to cleanse a drain, & afterwards 
applied to the local board to enforce the same 
under Nuisances Removal Act, 1855 (c. 121), s. 14, 
by entry on the premises & cleansing the drain, or 
otherwise : — Held : the party obtaining the order 
was not entitled to a mandamus to the local board 
on a mere statement that they had refused to act 
in the matter. 

You must contend that any private person may 
compel the local board to remove or abate anything 
which he can make out to be a nuisance & that the 
board has no discretion whether it will act or not 
(Crompton, J.). — R. v. TFam Local Board op 
Health (1857), 28 L. T. O. 8. 207. 

933 . On Income Tax Commissioners — To 

state case or hear appeal.] — The special comrs. on 
an appeal, being dissatisfied with the sched. pro- 
duced by applt.; declined to require him to verify 
such sched. on oath under Income Tax Act, 1842 
(c. 35), s. 122, A confirmed the assessment made by 
the additional comrs. Applt. required them to 
state a case, but they declined to do so, on the 
ground that no point of law was involved. Applt. 
obtained a rule nisi for a mandamus, calling upon 
the comrs. to state a case or hear his appeal ; — 
Held : if there was any point of law involved, it 
was not one on which a mandamus should issue, 
the comrs. not being bound to put. applt. upon 
oath.— R. V. Chew (1894), 71 L, T. 541 ; 1 1 T. L. R. 

1 ; 39 Sol. Jo. 8 ; 14 R. 74 ; atJj nom. R. v. Income 
Tax Special (Jomrs., Re h'tETcnER, 59 J. P. 356 ; 

3 Tax Oas. 289, C. A. ; affg. 8. C. aid; nom, R. v, 
('HEW, Ex p, PTwETcher, 10 T. L. R. 612, D. C. 

934. To build a bridge over public foot- 

path.] — Railways Clauses Consolidation Act, 1845 
(c. 20), s. 46, does not impose upon a ry. co. whose 
line crosses a public footpath the obligation of 
carrying the footpath over the railway or the rail- 
way over the footpath by means of a bridge. 

There being no obligation (to build a bridge over 
a footpath) to be found, no mandamus can be 
issued to command the ry, co. to do that which 
they are not bound to do under these Acta of 
Parliament (Lord Halsbury, C.). — Dartford | 
Rural District Council v, Bexley Heath Ry. ' 
Co., [1898] A. C. 210; 67 L. J. Q. B. 231 ; 77 j 
L. T. 601 ; 62 J. P. 227 ; 46 W. B. 235 ; 14 
T. L. B. 91, H. L. 

AnnoiaHon Mentd. G. & S. W. Ry. v. Ayr Corpn., [1912] 

A. C. 620. 

936 , On county council — To pay expenses 

of maintenance of troops — Brought into county to 
suppress riots.] — Troops were brought into a 
county, on the application of the county magis- 
trates, for the purpose of suppressing riots, & 


preserving peace & order in the county. By 
agreement with the magistrates certain tradesmen 
supplied the troops with food & lodging while 
quartered in the county. On an application for 
a mandamus to the county council to pay for the 
food & lodging supplied: — Held: no duty was 
imposed by law on those who administered the 
coimty funds to pay the expenses of the main- 
tenance of the troops, a mandamus could not be 
granted. — R. Glamorgan County Councii., 

[1899] 2 Q. B. 536 ; 68 L. J. Q. B. 1047; 81 L. T. 
372 ; 64 J. P. 115 ; 48 W. R. 112 ; 15 T. L. R. 
536, C. A. 

Annotedion : — Mentd. Glaniorgan Coal (^o. r. GlanioriJrauslilre 

Standing: Joint Committee, l*o^^ell JJufTrjm Steam Coal 

Co. V. Same, [1915] 1 K. B. 471. 

See, further. Local Government. 

936. Military Service Act, 1916.] — In the 

case of an attested man, who does not come under 
Military Service Act, 1916 (c. 101), the ct. will not 
issue to an appeal tribunal appointed by the Local 
Govt. Board to assist the military authorities, a 
mandamus to take the steps prescribed by the 
directions issued to such tribunals by the board, 
as the tribunals so appointed do not act, in the 
case of attested men, in pursuance of any statutory 
authority. — Ex p, Mann (1916), 32 T. L. R. 479, 
D. C. 

See, further. Royal Forces. 

937. No right conferred by statute —Mandamus 
I to improvement commissioners to approve plans.] — 

I R. V, Llandudno Improvement Cclmrs. (1892), 

I 56 J. P. Jo. 85 ; sub nom. He Llandudno Im- 
I PROVEMENT CoMRS., 30 8ol. Jo. 234, D. C. 

[ 938. No vested right — Naval offleers half-pay.) 

— Deductions having been made from a naval 
officer’s half -pay in pui'suance of a general order 
I from the Admlty., application was made on his 
behalf t^o have the amount of such deductions 
restored, & the Lords of the Admlty. stated, in 
I answer, that they had given directions for restoring 
I it. Afterwards they retracted this consent, giving 
as a reason Giat it would subject them to many 
I similar applications. Afl^er the officer’s death his 
' administratrix moved for a mandamus to trho 
I Lords of the Admlty. to restore the deducted sums, 
j on the ground that they had admitted the right 
to them &; the possession of applicable funds : — 

' Held : there was no vested right in the lialf-pay, 
entitling the administratrix to a mandamus. — 

I Ex p, Ricketts (1836), 4 Ad. & FI. 999 ; 111 E. R. 
j 1059 ; sub nom. Re Mandamus, Application for, 

I TO Lords op Admiralty, Ex p, RiCKE'rrs, 6 
Nev. 4fe M. K. B. 523. 

Annotations : — Refd. Re Do Bode (1838), C Dowl. 77ti ; 

Williams v. Admiralty Lords Comrs. (1851), 17 L. T. O. 8. 

200. Mentd. R. v. Treasury Lords Comra., Rc Queen 

Dowag-er’a Annuity (1851), 15 Jur. 767. 

939 . Superannuation allowance.] — A 

party to whom a superannuation allowance has 
been granted in pursuance of a Treasury minute, 
according to 60 Geo. 3, c. 117, in respect of an 
office held during pleasure, has no vested interest 
in such allowance, but the minute may be revoked 
at will by the Lords of the Treasury. 

Where a Treasury minute had been revoked 
under the above circumstances the ct. refused a 
mandamus calling on the Lords of the Treasuiy 
to restore such minute to their books, & to submit 
an application to Parliament, in the estimates for 
the current year, for a grant on account of the 
allowance sanctioned by sucli minute. — Re Smyth, 
R. V, Treasury Lords Comrs. (1830), 4 Ad. & El. 
976 ; 6 Nev. & M. K. B. 605 ; 111 B. R. 1050. 
Annotations : — Reid. Re Hand, H. v. Treasury Lords Comrs. 

(1836), 4 Ad. & El. 984 ; Re Do Bode (1838), 6 Dowl. 776 ; 

Ex p, Napier (1852), 18 Q. B. 692. 

940. No existing rights — When mandamus 
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Sect 1 . — The prerogaUve imt: Svb-sect, 3, B. (a) . 
(6). OJ 


appli^ed for,]-~An appeal against a licence granted 
Dv tme magistrates of a borough having been 
dis m issed by the recorder, the Ot. of Q. B. refused 
to grant a rule for a mandamus commanding 
^ j appeal, the period for which the licence 

had been granted having expired before the rule 
mr the mandamus had been applied for. — R. v. 
Birmingham (Recorder) (1866), 24 L, T. O. S. 
260 ; 8 W. R. 236 ; 19 J. P. Jo.j99. 

941. Company purporting to acquire right by 
ultra vires advance of money.] — The tenant for 
hfe had added to the mansion house, & obtained 
an order from the inclosure comrs. charging the 
expense on the inheritance. The L. co. having 
power to lend money on land for improvements, 
but not for building mansions, sought from the 
comrs. an order creating a first charge on the 
inheritance in order to advance money for the 
mansion house expenditure : — Held : a mandamus 
did not lie to the comrs. & especially at the instance 
of a co. having no power to lend the money for 
such a purpose . — Be Inclosure Comics., Ex p, 
liANDs Improvement Co. (1879), 41 L. T. 407 ; 
svb vom, R, V, Inclosure Comrs., 44 J. P. 38, 
D. C. 


942. Kquitable right — Trust.] — R. v, Stafford 
(Marquis), No. 1104, post. 

943. Mandamus to Justices to hear com- 

plaint of member of benefit society — Altered rules 
of society not enrolled.] — A friendly society en- 
rolled ii;S rul^ in 1794, under 33 Goo. 3, c. 64. In 
1804 alterations were made in them, but, by a 
neglect for which the society was not to blame, the 
altered rules were never enrolled. They were, 
however, acted upon, & the original ones disused 
till 1836, when the omission to enrol was for the 
first time discovered. On motion for a mandamus 
to justices to hear the complaint of a member who 
had been expelled in 1836 : — Held : it was doubtful 
whether the original rules continued in force, &, 
consequently, the ct. could not issue a mandamus 
to the justices, but would leave appct. to his 
remedy in equity. — R. v. Godolphin (Lord) 
(1838), 8 Ad. & El. 338 ; 3 Nov. & P. K. B. 488 ; 
1 Will. WoU. & n. 451 ; 7 L. J. M. C. 104 ; 112 
E. R. 865 ; suh nom. R. v. Cambridge JJ., 2 
J. P. 501 ; 2 Jur. 613. 

Annotation Distd. R. v. Cotton (1850), 15 Q. B. 569. 

See^ further f Friendly Societies ; Industrial, 
Provident & Similar Societies. 

944. Compelling acceptance of surrender 

of legal estate by trustee.] —Under 11 Geo. 4 & 1 
Will. 3, c. 60, s. 8, the Ct. of Ch., upon the master’s 
report, made an order declaring that the heir 
of W., legal tenant in fee of copyhold premises, 
could not be found, that W. held as trustee & 
that R. was entitled to the equitable fee, & appoint- 
ing G. trustee to convey or surrender the legal 
estate. This ct. refused to compel the lord, by 
mandamus, to accept G.’s surrender, on the ground 
that the Ct. of Ch. could compel the performance 
of whatever was requisite, & was better able than 
this ct. to regulate the rights of the parties. — R. v. 
Pitt (1839), 10 Ad. & El. 272 ; 2 Per. & Dav. 386 ; 
8 L. .1. Q. B. 277 ; 3 Jur. 1028 ; 113 M. R. 106. 
Aniu^ation .*—€01184. Be Lane & Irving (1864), 12 W. R. 


Bee, now, Trustee Act, 1850 (c. 60), s. 20. 


946. .] — R. V . Orton Trustees, No. 1181, 

post. 

946 . .] — ^where a mortga^ deed, in the 

form "prescribed hj the Turnpike Roads Act, 1822 
(c. 126), s. 81, assigned the tolls toll-houses of a 
turnpike road, to hold for the residue of the term 
of which the tolls were granted, unless the mort- 
gage money, with interest, were sooner repaid 
Held : under such a mtge. the mtgee. had only an 
equitable right to enforce payment of the principal 
& interest, &, consequently, no mandamus would 
be granted to compel the trustee of the road to pay 
the interest. — R. v. Balby & Worksop Turnpike 
Road, Trustees (1853), Bail Ct. Cas. 134 ; 22 
L. J. Q. B. 104 ; 17 J. P. 343 ; 17 Jur. 734 ; 1 
W. R. 160 ; svb nom. Re Bawlby & Worksop 
Turnpike Roads, Trustees, 20 L. T. O. S. 262. 

947 . Trustee Act, 1860 (c. 60), s. 20.] — 

The ct. will, by mandamus to the lord of the manor, 
give effect to an order of the Ct. of Ch., appointing 
a person to convey copyholds under the above 
Act , — Re luANE A: Irving (1864), 12 W. R. 710. 

(6) Musi he Public Right. 

948. General rule.] — The reason why we grant 
those writs [of mandamus] is to prevent a failure 
of justice, & for the execution of the common 
law, or of some statute, or of the King’s charter, & 
as a private remedy to the party (Lord Uard- 
wiCKE, C.J.). — R. V. Wheeler (1735), Cunn. 155 ; 
Lee temp. Hard. 99 ; 94 E. R. 1123. 

949. To enforce private rights — Of trading cor- 
poration.] — The ct. never grant this writ except for 
public purposes A; to compel the performance of 
public duties. This is an application, at the 
instance of one ot several partners, in a trading co. 
to compel his co-partners to divide their profits ; 
but that is a mere private purpose & prevents a 
fit subject for inquiry on the other side of the hall. 
There is no instance in which the ct. have granted 
a mandamus to a trading corpn,, A that being so I 
think we should not now grant it for the first time 
(BAYI.EY, J.). — R. V. Bank of England (1819), 2 
B. a Aid. 620 ; 106 E. K. 492. 

Annotaiiona: — Consd. R, v. London Aasce. Co. (1822), 1 
Dow. & Ry. K. B. 610. Refd. R. v. Hopkins (1841), 10 
L. J. Q. B. 63. Mentd. Leeman v. Lloyd, Wilkinson v. 
Lloyd (1845), 14 L. J. Q. B. 165. 

960. ,] — The ct. will not grant a 

mandamus to a private trading corpn. to permit a 
transfer of stock to be made in their books. — R. 
V. London Assurance Go. (1822), 6 B. A Aid. 
899 ; 1 Dow. A Ry. K. B. 610 ; 106 E. R. 1420. 

Annotation : — Mentd. Leeman v, Lloyd, Wilkinson v, Lloyd 
(1846), 14 L. J. Q. B. 166. 

961. To inspect parish books — No special 

grounds shown.] — R. v. Clear, No. 1135, post. 

952, ,] — There is no general un- 
qualified right on the part of the ratepayers to 
inspect A take extracts from the churchwarden’s 
books of accounts. To entitle a ratepayer to a 
mandamus to compel such inspection some special 
A public ground must be shown. 

Where the affidavit stated that the application 
had been made bond fide, A for the purpose of 
enabling appct. A other parishioners A ratepayers 
to take part in the proceedings of the vestry, A 
that he A they might properly imderstand A act 
upon the business to be brought before it, A not 
for any unlawful or improper purpose or object : — 


PART VI. SECT, t, SUB-SEOT. S.- 

B. (fc). 

948 1. Cfenercd rttte.}— There mast b 
in the ease to show the oi 
that the matter Is one of a publl 


nature to induce It to grant a numda^ 
mua^R. V . Dublin & Dundrum 

9491. To enforce private righte^ 


Arieing under agreement .] — A writ of 
mandamus cannot be granted to enforce 
private rights arieing under an agree- 
ment. — Kingston Citt t». Kingston, 
Portsmouth A Gataraqui Elbotrio 
Ry. Go. (1898), 25 A. R. 462.— CAN. 



Paht VI. — ^Mandamus. 


283 


HeM : a mandamua oommanding the church- 
wardens to permit the appct. to inspect take 
extracts from the churchwardens* books of accounts 
ought not to be granted . — Ex p. Bmoos (1859), 1 
B. & K. 881 ; 28 L. J. Q. B. 272 ; 120 E. R. 1141. 

95S. To implement charitable scheme.] — An 
individual conveyed lands to private persons in 
trust to distribute the rents periodically among the 
poor of a certain parish. The deed provided that a 
receiver should be appointed, & should account to 
the parishioners from time to time, Sc that a coffer, 
of which there should be three locks & three keys, 
shoidd remain in the parish church, for keeping all 
writings and accounts, & trust money unexpended ; 
one key to be kept by the receiver, another by the 
incumbent or curate. Sc the third by one of the 
churchwardens. An information was afterwards 
exliibited in chancerv, praying that a scheme might 
be approved of for the future management of the 
charity Sc application of the funds, Sc a scheme was 
accordingly prepared & decreed, regulating the 
matters referred to in the above prayer, but making 
no mention of the coffer or keys. On motion for a 
mandamus to the trustees to deliver one key to the 
churchwardens: — Held: (1) the claim of the 
churchwardens was not merely equitable, but that 
they had a legal right which might be enforced by 
mandamus ; (2) it was no objection to the rule 
that the charity was a private institution. — R. v. 
Abrahams (1843), 4 Q. B. 157; 114 B. R. 867; 
8uh nom, R. v. Otthry 8t. Mary, Devon, 8 
(fal. & Dav. 382 ; 12 L. J. Q. B. 118 ; 7 J. 1\ 08 ; 
7 Jur. 129 ; avhscquent proceedings, sub nom. R. v, 
Ottery St. Mary, Charities Trustees, 7 J. P. 
433; (1844), 8.f. P. .lo. 789. 

Annotation: — Aa to (1) & (2) Refd. R. v. Orton Vicarago 

Trustees (1840), 18 L. J. Q. B. 321. 

See, further, Charities, Vol. VIII., p. 389, 
No. 2089. 

O. Legal Right must he in Applicant. 

964«. General rule.] — By a local Act, the Comrs. 
of a Ct. of Requests were empowered to order 
debts, when recovered by its process, to be paid by 
instalments. Sc under such terms Sc conditions ns 
might appear reasonable & just to them. They 
made an order whereby the payments were directed 
to be made to a person who was then the deputy 
steward of the ct. Payments were made to him, 
Sc in consequence of pltfs. not applying for them, 
a large sum had accumulated in his hands, when his 
principal died Sc he was removed : — Held : the 
comrs. not having revoked his authority, nor 
issued any other order, a mandamus would not lie 
at the suit of the succeeding steward, to compel 
the late deputy to pay over the accumulations to 
such successor. — R. v. Watson (1837), 2 Nev. Sc 
P. K. B. 595. 

955. .] — R. V . Orton Trustees, No. 1131, 

post. 

966. .] — A metropolitan district board of 

works, as the local samtary authority, have no 


specifllc legal interest entitling them to a mandamus 
directing the local board of guardians to enforce 
the provisions of Vaccination Acts, 1867 (c. 84), 
1871 (c. 98), Sc 1874 (c. 75). — R. v. Lewisham 
Union, [1897] 1 Q. B. 498 ; 60 L. .T. Q. B. 403 ; 76 
L. T. 324; 61 J. P. 161 ; 45 W. R. 346 ; 13 
T. L. R. 164 ; 41 Bol. Jo. 210, D. C. 

Anndaiiona: — Con8d. R. v. Manchenter Corpn., [1911] 1 

K. B 660. Distd. R. v. L. C. O.. Kx p, Corrie, [1918] 1 

K. B. 68. B^. Bank of Bombay v. Suleman Somjl 

(1908), 99 L. T. 02. 

967. .] — The Corpn. of Ix)ndon, who as a 

rating authority were interested in the preparation 
of a valuation list as the basis for a consolidated 
rate, applied for a writ of mandamus to compel 
the assessment committee to insert, the ratable 
values of the various properties in the appropriate 
column in the valuation list : — Held : assuming 
there was a duty in the assessment committee to 
insert the ratable values of the exempted pro- 
perties in the valuation list, the corpn. as a rating 
authority had a right of appeal to quarter sessions 
under Valuation (Metropolis) Act, 1869 (c. 67), 
s. 32, & having an alternative <fc elTective remedy, 
were not entitled to a mandamus. 

The sole ground for the application is that the 
rating authority is interested in the proper per- 
formance of its statiilory duty by the assessment 
committee. That in itself is an inadequate 
reason. It is altogether too broad a proposition 
to say that the mere fact, of its being interested in 
the proper performance by the assessment com- 
mittee of its duty, justifies the granting of such a 
mandamus to the rating authority. Every rate- 
payer of every parish is interested in the insertion 
of evc‘ry hereditament in a parish Sc in the proper 
valuation by the assessment committee of the 
hereditaments which are inserted in the valuation 
list, but as I read the Act, ratepayers of other 
parishes cannot individually complain of such 
matters & certainly cannot obtain a mandamus 
such as is hero applied for (Fletcher Moulton, 
— li. V. London City Arbessment Com- 
mittee, [1907] 2 K. B. 764 ; 97 L. T. 340 ; 71 
J. P. 377 ; sxO) nom. R. v. IjONDON City Union, 
Ex p. London Corpn., 76 li. J. K. B. 1087 ; 23 
T. L. R. 502 ; 6 L. G. R, 819 ; 2 Konst. Rat. App. 
(1904-8), 696, C. A. _ ^ 

Annotation : — Mentd. R. v. County of London J J., R. v. 

City of London JJ., [1912] 2 K. B. 666. 

95 g, .] — The ct. will not grant a mandamus 

commanding a party to pay money to the treasui^r 
of a borough, under Municipal Corpns. Act, 1835 
(c. 76), 8. 92, unless the application be mode, 
either by the treasurer, or after he has been 
required to demand the payment, though the 
party applying for the mandamus be ultimately 
entitled to the money. — K. v. Frost (183S), 8 
Ad. Sc El. 822 ; 1 Per. Sc Dav. 76 ; 1 Will. Woll. Sc 
H. 664 ; 2 J. P. 726 ; 2 Jur. 966 ; 112 E. R. 1049. 

Annotation: — ^Ezpld. R. v, Peterborough Corpn. (1876), 44 

L. J. Q. B. 85. 

969. Applicant not personally Interested.] — 
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®54 i. General nUe ,] — ^A mandamus 
ues to enforce a contract entered into 
by a person with public officers for the 
peiTonnance of public work on which 
he the legal xight to the money, but 
no Ittal remedy by action, though a 
whird party was secretly interested 
With him in the performance of the 
work, & claims the money under 
arbitration to which they had sub- 
mitted their disputes.— R. v. York J J. 
(1849), 6 N. B. R, (1 AU.) 273.— CAN. 

964 ii. — .] — Before the writ of 
prerogatlye mandamus can issue appct. 
must nare a speoilio legal right to the 


performance of some duty by resp. — 
Re Robertson & Grand Trunk Ry. 
Co. (1907), 9 O. W. R. 629 ; 14 O. L. R. 
497.— CAN. 


064 ill. .1 — ^An appct. for man- 
damus is enforcing a strictly legal right 
& must show thflit he is in all respecte 
clearly entitled to the relief asked for. 
— Re Franked & Winnipeg City 
(1912), 22 W. L. R. 697 ; 3 W. W. B. 
405 : 8 D. L. R. 219.— CAN. 


964 iv. .] — R.e. Edward (1912), 

22 W. L, R. 723 ; 8 D. L. B. 460.— 
CAN. 


954 V. .)— The ct, will not grant 

a mandamus to the prejudice of a 


person who has a legal title, in favour 
of one whose legal title can only be 
sustained by proBuuiing an act essential 
to the validity of his title. — R. v, 
Elphin (Bp.) (1824), 2 Fox. & S. Ir. 
75.— IR. 

959 i. Applicant not personally in- 
feresfed.]— An applloation by two 
niombers of a inuniolpal council for 
mandamus to the warden to repay to 
the treasurer a sum he had received 
from the council as salary for his 
services as warden, was refused, the 
parties applying having no particular 
interest in the matter. — R. v, Gorb 
District Council (1849), 6 U. O. R« 
367.— CAN, 
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Crown Practici:. 


Sect, 1 . — The prerogative writ : Svb-aect. 3, C. & D. 

(a) & ib).] 

R. V. Middlesex JJ. (1832), 3 B. & Ad. 038 ; 1 
L. J, M. C. 68 ; 110 E. B. 345. 

-Mentd. Garrett v. Middlesex JJ. (1884)» 12 

8 . II. D. 020 ; R. V. Surrey JJ. (1888). 52 J. l\ 423 ; 
rapor’s Co. v. Haddcr (1892), 57 J. I*. 200. 

960. .] — G., a clerk in holy orders, residing 

in the city & diocese of O., applied to the Bishop of 
0. to issue a commission, under Church Discipline 
Act, 1840 (c. 86), 8. 3, against K., rector of the 
parish of W., in the diocese of C., to inquire into 
certain charges made by 0. against* R. of offences 
against the laws ecclesiastical. G. had no con- 
nection with the parish of W. or diocese of 0., nor 
had ho any private or pc^rsonal interest in the said 
charges. The bishop declined, aft*<T inquiry, to 
issue a commission. U})on the showing cause 
against a rule for a mandamus to the bishop, 
commanding him to issue a commission : — Held : 
(1) under the 8iat*ut*e, the bishop had a discretion 
as to issuing a commission or not ; (2) as it was in 
the discretion of the ct. to grant a mandamus or 
not, the mandamus ought not to issue upon the 
application of one who was a stranger to the parish 
& diocese, & had no personal interest in the investi- 
gation of the chai'ges. — ]i. v . C'hichesteii (Bp.) 
(1869), 2 E. k E. 200; 29 L. J. Q. B. 23; 33 
L. T. O. S. 271, 301 ; 23 J. P. 821 ; 6 Jur. N. S. 
120 ; 7 W. R. 629 ; 121 E. R. 80. 

Annotations: — As to (1) Consd. He Newport Bridge (1859), 
2 E. & E. 377 ; Julius v. Oxford Bp. (IbSO). 5 App. Cas. 
214. Reid. 11. V. Monmouthshire JJ. (1859), 1 L. T. 131 ; 
Martin v. Markonochle, Elamank v. Sinipson (1868), L. R. 
2 A. & £. HU ; Sheppard r. Bennett (1869), L. R. 2 A. & 
B. 335 ; R. v. London Bp. (1889), 24 Q. B. D. 21.3 ; R. v. 
Canterbury Archbp., [1902] 2 K. B. 503. As to (2) Consd. 
IQlpUinstone V. Purohas (1870), L. R. 3 P. C, 245 ; R. w. 
Oxford Bp. (1879), 4 Q. B. D. 52.'». Reid. Sheppnrd v. 
PhUUmoro & Beiinott (1869), L. R. 2 P. (\ 450 ; R. v, 
Canterbury Archbp., [1902J 2 K. B. 503. 

961. .] — Under National Debt Act, 1870 

(c. 71), s. 52, the Bank of England are directed to 
keep a list of unclaimed stock, transferred to the 
National Debt Comrs., which list is to be “ open for 
inspection at the u.su^ hours of transfer.*’ Upon 
an application for a mandamus to compel the bank 
to allow inspection of the list to appet., who 
carried on business as a “ next of kin & unclaimed 
money agent ” &; desired inspection in order to 
make a copy of the list for the purposes of his 
business : — Held : inasmuch as appet. did not 
show that he, bond fide^ claimed an interest in any 
unclaimed stock, either on his own behalf, or as 
representing some other person, he was not 
entitled to inspection of the list, under s. .52. — 
R. V , Bank op England (Governor, etc.), [1891] 
1 Q. B. 785 ; 60 L. J. Q. B. 497 ; 64 L. T. 468 ; 55 
J. P. 695 ; 39 W. R. 658 ; 7 T. L. R. 421, D. C. 
Annotation : — FoUd. R. v. Bank of England, Ex p, Collis 
(1906), 22 T. L. R. 477. 

962. .] — ^A rule was obtained calling upon 

the Governor & Co. of the Bank of England to 
^ow cause why a writ of mandamus should not 
issue commanding them to produce for inspection 
the list of the amount of stock which had been 
transferred by them to the credit of the Comrs. 
for the reduction of the National Debt pursuant 
to National Debt Act, 1870 (c. 71), s. 62 :—Held : 
to entitle a person to inspection of the list he must, 
at least, show some groimd for claiming, either on 
his own behalf, or on behalf of some otner person, 


an interest in the stock. — R. v. Bank op England, 
Ex p, CoLLia (1906), 22 T. L. R. 477, D. 0. 

963. Application by one parishioner — As to 
appointment of churchwarden.] — R. v. Chbadle 
(Churchwardens) (1877), 41 T. P, Jo. 292. 

As to mandamus to swear in or elect church- 
wardens, see Eoolbsiastical Law. 

964. What is sufficient interest — Person obtain- 
ing insertion of special clause in Act of Parliament.] 
— Where petitioners appear in opposition to a Bill 

I before Parliament, &, with the object of protecting 
their own interests, procure the insertion in the 
Bill of a clause imposing a particular duty upon 
the promoters or other persons, they will have a 
sufficieut interest in the performance of that duty 
to support an application by them for a mandamus 
to enforce it, notwithstanding that they are not 
named in the clause, & that the duty is one imposed 
for the benefit of the public at large. — R. v. Man- 
chester CORPN., [1911] 1 K. B. 560 ; snh nom, R. 
V. Manchester Corpn., Ex p. Wiseman, 80 
L. J. K. B. 263 ; 104 L. T. 54 ; 76 J. P. 73 ; 9 
L. G. R. 129, D. C. 

D, Demand for and Refusal of Compliance, 

(a) /w General. 

965. General rule,] — revising barrister for a 
parliamentary borough, owing tu an accident to his 
right hand, availed liimself of clerical assistance to 
mark upon the lists of voters the results of his 
decisions as pronounced orally in ct. By some 
inadvertence the clerk omitted to strike off the 
lists the names of some persons who had been 
successfully objected to & whose names were 
ordered by the revising barrister to be expunged. 
The lists with those names remaining on wore 
delivered by the revising barrister to the town clerk, 
Ac the names were accordingly printed iu the 
register of electors for the borough. The mistake 
was not discovered until the expiration of some 
months after the register had come into operation. 
The original lists of voters which had been before 
the revising barrister were either lost or destroyed : 
— Held : (1) the ct. had jurisdiction to grant writs 
of mandamus to the revising barrister & 1 o the town 
clerk to have the mistake corrected ; (2) that in 
the circumstances there need not be a previous 
demand & refusal to do the act sought to be 
enforced. 

The requirement that before the ct. will issue a 
mandamus there must bo a demand to perform the 
act sought to be enforced & a refusal to perform it 
is a very useful one, but it cannot be applicable in 
all possible cases. Obviously it cannot apply 
where a person has by inadvertence omitted to do 
some act which ho was under a duty to do k. where 
the time within which he can do it has passed 
(ChANNELL, j.). — R. V. llANLEY REVISING BAR- 
RISTER, R. V. Stoke-on-Trent Town Clerk, 
[1912] 3 K. B. 518 ; 81 L. J, K. B. 1152 ; 76 J. P. 
438 ; 28 T. L. R. 631 ; 10 L. G. R. 842 ; 2 Smith, 
Reg. Cas. 36, D. C. 

966. Must precede application.] — The ct. will 
not grant a rule nisi for a mandamus to compel 
justices to issue their warrant to levy expenses of 
cutting a hedge, pursuant to Highway Act, 1836 
(c. 50), s. 65, unless it appears that a demand has 
been made of the expenses from the person sought 


PART VI. SECT. 1. SUB-SECT. S.-~ 

0 . (a). 

9661. Must precede application .} — 
wliere a public body exerciAos powers 
under an Act which also prescribes 
the manner in which the powers are 
to be exordsed, such public body should 


Bpoclfloallv bo required to do those 
things which the Act enjoins ; Sc 
whole the person aggrieved h6ks not 
made such demand, mandamus will not 
be granted.— Re Wall (1890), 16 
V. L. R. 686.-— AUS. 

966 ii. .] — On application for a 


mandamus to a road co. to transfer 
stock to a purchaser thereof : — Held : 
demand & refusal were essential . — He 
Guillott, Sandwich Sc Windsor 
Gravel Road Co. (1887), 26 U. O. li. 
240.— CAN. 

966 iii. .3 — The absence of de- 
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to be charged, & that the justices wore informed of 
that demand. — Ex p. Whitmarsh (1840), 8 Dowl. 
481 ; 4 Jut. 823. 

967. .] — R. V, Bbidgewatbr Corpn. (1844), 

8 J. P. Jo. 390. 

968. .] — special application & refusal 

are conditions precedent to a mandamus to corn- 
pel the performance of a duty. No general 
declaration of the party not to perform the duty 
required supersedes the necessity of such applica- 
tion.— B. V. CiiATMAN (1845), 4 L. T. O. S. 332. 

969. .] — clergyman of the Church of 

England refused to bury a child of one of his 
parishioners, who had been baptised by a dissenting 
minister. The Ot. of Arches declared the com- 
plaining party had no locus standi as convenient 
warning had not boon given to the vicar. An 
application for a mandamus was then made but 
refused as there had been no demand & refusal 
since the decision of the Ct. of Arches. — R. v. I 
Bassingbourne (Vicar) (1845), 9 J. P. Jo. 83. | 

970. Though day for performance Oxed by 

statute.] — Sernble : demand & refusal are necessary 
to found a writ of mandamus commanding the 
performance of an act which a statute directs to be i 
performed, although a particular day for performing 
the act be fixed by the statute. — R. v. St. Mary, ' 
Newington, Guardians (1851), 17 L. T. O. S. I 
103; 16 J. P.407. 

971. .1 — Re Metropolitan Sewers Comrs. 

(1853), 17 J. P. Jo. 438. 

972. .] — R. V. St. Mary, Islington (1898), 

Times, Aug. 3. 

973. .] — A person who applies for a man- 
damus against a local authority must show tliat they 
have refused to perform a duty, or have acted upon 
some gi'ound outside their jurisdiction (Lord Alver- 
HTONE, C.J.). — it. V, Tynemouth Oorpn., L19111 
2 K. B. 361 ; 80 L. J. K. B. 892 ; 105 L. T. 217 ; 
75 J. P. 420 ; 9 L. G. R. 963, D. 0. 

As to necessity for demand from officer of cor- 
poration.]— Corporations, Vol. XIII., p. 314, 
No. 479. 

974. Acquiescence in refusal by applicant — 

Society (1854), 
18 J. P. Jo. 311 ; suh nom, R. v. Ajj^ham & United 
Parishes Insurance Society, 2 W. R. 460. 

Writ discharged for absence of demand — Eftect of 
subsequent demand.] — See Nos. 1437, 1438, post 

(h) Sufficiency of Demand, 

975. Whether made to authority as a body.] — 
A mandamus to the justices & the clerk of the 
peace of a borough, to permit the attorney on behalf 
of ceiiain persons, contributors to the county rate, 
to inspect &; take copies of the last two rates made 
for the borough, & all orders made for the expendi- 
ture of the same, & the several orders of sessions 
made thereon, & all other proceedings & documents 
1 ‘elating thereto, does not lie till after application 
for such inspection made to & refused by the | 
justices assembled in quarter sessions. — R. v, 
Leicester JJ. (1825), 4 B. & 0. 891, n. ; 7 
Dow. & By. K. B. 373, n. ; 107 E. B. 1292 ; 


subsequent proceedings (1826), 7 Dow. & Ry. K. B. 
708. 

Annotationa : — Consd. R. v, Staffordshire JJ. (1837), 6 

Ad. & El. 84. Retd. H. v, Nottingham JJ. (1835), 3 

Ad. & El. 500 ; R. v, St. Pancras Churoh Trustees (1835), 

3 Ad. & El. 535 ; R. v. St. Mary4e-bono Vestrynien (1830), 

5 Ad. Sc El. 268. 

976. .] — ^Where no application has been 

made to the trustees of a local Act, as a body, 
to appoint a gentleman appealing to be duly 
elected as their clerk, & there has been conse- 
quently no refusal by them as a body, this ct. will 
not grant a mandamus commanding them to make 
such appointment. 

It docs not appear by the affidavits that any 
application has been made to the body of the 
trustees to appoint this gentleman, & there has 
been no refusal by the body. The refusal was the 
act of one or two trustees, but I think you 
show no refusal by the body (Wightman, J.). — 
R. V, OiiEADLE Highway Trustees (1842), 7 
Jur. 373. 

977. Demand made to steward of court.]— 

Re Palace Court Judges, Ex p, Jacquet (1849), 
12 L. T. O. S. 372. 

97 g, Demand made to justices’ clerk.] — 

An application was made to the clerk to certidn 
justices for a summons for assault, & refused by 
him. Appet. thereupon applied to the High Ct. for 
a mandamus against the justices to grant a 
summons : — Held : no groimd had been shown for 
a mandamus against the justices . — Ex p, Andrews 
(1901), 65 J. P. 490, D. C. 

979. Must be made to individual survivor of 
three commissioners.] — On an application for a 
mandamus against a person who is the last of three 
comrs. under an inclosure Act, that he should make 
his award, it is necessaiy that it should bo dis- 
tinctly stated in the affidavits that application has 
been made to such individual comr. — R. v, Webb 
(1840), 4 J. P. 188. 

980. Demand on principal officer of company — 
10 Geo. 4, c. 56, s. 9.] — On argument against a 
rule nisi for a mandamus to the secretary or other 
principal officer of a society within the above Act 
to feign a notice for convening a general meeting 
to consider the propriety of rescinding or altering 
the rules of the society : — Held : sect. 9 of the Act 
imposed upon a principal officer, when applied to 
by a requisition of the proper number of members, 
the duty of signing a notice for convening a general 
meeting for the pm’pose mentioned. — R. v, Aldham 
& United Parishes Insurance Society (1851), 
21 L. J. Q. B. 1 ; 16 J. P. 149 ; 15 Jur. 1035. 

981. Whether specific demand necessary.] — 
R. V. Brecknock & Abergavenny Canal Co., 
No. 092, post, 

982. .] — (1) Where an Act of Parliament 

empowers a co. tu execute works, & prescribes the 
manner in which t^hoy shall be done, a party 
wishing to enforce the proper execution by mw- 
damus must, attar the work is completed, specifi- 
cally require the co. to perform those things which, 
according to his view, the Act enjoins. 

(2) Unless such demand be made after comple- 
tion of the work, and compliance bo refused, 


niand & refusal is fatal to proceedings 
for mandamus, — Fleming tj. Wavek- 
LET Town Board (1914), 33 N. Z. L. R. 
831.— N.Z. 

m. Miist he proved,} — Mandamus 
refused, because demand Sc refusal was 
not sufficient ly shown. — ^ Colling - 
WOOD School Trustees & Colling- 
WOOD Town (1869), 17 U. C. R. 133.— 
CAN. 

n. Refusal denied hy respondent) 
— On application for mandamus, de- 


I inand & refusal were sworn to, rosp. 
Llonied the refusal. Sc alleged that he 
had always been willing to do what 
was required : — Held : the mandamus 
might issue. — He Otonabke School 
Trustees Sc (Basement (1859), 17 
U. C. R. 275.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— , 

D. ({i). 

o. Whether specific demand neces- 
sary — Corporation asked to pass bye- 


law — Or submit it to eledors ,) — Before 
the ct. will grant a mandamus to a 
municipal corpn. to pass or submit to 
the electors a bye-law granting a 
railway bonus, a distinct demand upon 
the corpn. to pass or submit the bye- 
law must be shown. On the facts 
Held : an insufficient demand. — Re 
Peck & I^eterborough Corpn. (1873), 
34 U. C. R. 129.— CAN. 

Deputati(m 

petition,) — On motion for a 
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8eet. 1. — The prerogaiwt writ: Sub-sect, 3, D. (6) 
<fc (c).] 

in terms or virtually, a mandamus will not be 
granted, thou^ the statute has been palpably 
disobeyed, A though it assigned a limited time for 
the performance, which time has elapsed. — R. v. j 
Bristol & Exeter Ry. Co. (1843), 4 Q. B. 162 ; i 
3 Ry. & Can. Cas. 483 ; 8 QaX, Day. 384 ; 12 
L. J. Q. B. 106 ; 7 J. P. 180 ; 7 Jur. 233 ; 114 
£. R. 859. 

Annotation : — As to (1) Conid. K. v. Dundalk Sc EnniakiUen 
Ry. (1861), 6 L. T. 25. 

983. .] — A mandamus will not be granted 

until the precise thing it is to command h^ been 
required of the party to be done, & it is shown that 
he has refused to do it. — R. v. Stamford Corpn. 
(1846), 1 New Mag. Cas. 163 ; 4 L. T. O. S. 163 ; 

9 Jut. 169. 

984. Order asked for from quarter sessions.] 

— ^To entitle a party to obtain a mandamus to 
compel the ct. of quarter sessions to make an order 
in a given matter, it is not necessary that ho should 
have requested that ct. to make any specific order, 
provided he requested it to exercise its jurisdiction 
m the matter. — R. v, Cornwall .TJ., [1903] 2 
K. B. 178 ; 72 L. J. K. B. 622 ; 88 L. T. 776 ; 67 
J. P. 290 ; 62 W. R. 31 ; 19 T. L. R. 601 ; 47 
Sol. Jo. 635 ; 1 L. G. R. 606 ; Ryde & K. Rat. 
App. 316, D. C. 

685. Demand for inspection of documents — 
Should state purpose for which required.] — (1) 

Before the ct. will grant a mandamus there must be 
a direct refusal by the proper parties to do the act. 

(2) Semble : a party applying for a mandamus 
to give inspection erf books of a co. ought to sliow 
that, when he demanded the inspection, he stated 
the object for which he wanted it. — R. v, Wilts 
&; Berks Canal Co. (1836), 3 Ad. Sc El. 477 ; 6 
Nev. & M. K. B. 344 ; 111 E. R. 495. 

Annotations: — As io (1) Consd. Holland Dickson (1888), 

.37 Ch. D. 669. B«fd. H. v. Bristol & Exeter Rys. (1843), 7 
3. P. 130. As to Vi) CoBSd. K V London & St. Katherine 
Dock Co. (1874), 44 L. J Q. B. 4. Oenernlly, Reid. R. o. 
Wilts Canal Co. (1874), 8 J. P. 311 ; Davies v. Gas Light 
Sc Coke Co., [1909} 1 Cb. 248. Mentd. Bank of Bombay 
V. Suleman Sonofi (1908), 99 L. T. 62. 

986. Must be at proper time.] — A demcuid made 
at quarter sessions to inspect a rate is not made 
at a proper time, Sc is not sulXIcient to support an 
application for a mandamus. — R. v, Nottingham 
JJ. (1836), 3 Ad. & El. 600; 1 Bar. Sc W. 318 ; 

5 Nev. & M. K. B. 160 ; 4 L, J. M. C. 113 ; 111 
E. R. 503. 

Annotation : — Reid. R. v. StafUordshire JJ. (1837), 6 Ad. Sc El. 
84. 

987. After completion of works — Company 

not complying with provisions of special Aet.] — 
R. V. Bristol & Exeter Ry. Co., No. 982, ante. 

988. — — A mandamus to the officer to 
sign the notice for convening a meeting imder 

10 Geo. 4, c. 66, s. 9, will not be granted unless 
it appears tJ^t the recpiisition provided for by the 
sect, has been made within a year. — R. v. Aldham 
Sc United Parishes Insubanoe Society (1864), 

2 W. R. 466. 

989. Negotiations subsequent to demand — Re- 
newal of demand necessary.] — Champ (1866), 

20 J. P. Jo. 766. 

990. Demand coupled with offer to refer question 


of damage.] — Ex p. Parsons (1868), 22 J. P. Jo. 
68. 

991. Seconding demand for poll— Equivalent to 
demand — Public Health Act, 1875 (c. 56), Sched. Ill, 
r. 6.] — A resolution having been declared carried 
at a meeting of owners Sc ratepayers, one of the 
ratepayers present demanded a poll. Sc another 
rose & seconded it if necessary.** The latter 
was told by the town clerk that it was unnecessary 
to second the demand which had been acceded to, 

I & the meeting then separated. Subsequently the 
I original demand for a poll was withdrawn by its 
j proposer, Sc the mayor refused to treat the action 
I of the seconder as a demand of a poll by him. 
' Under an application by the second ratepayer for 
a mandamus to the mayor : — Held : the action 
of appet. was in substance a demand of a poll by 
him within the meaning of Sched. Ill, r. 6, of the 
above Act. — R. v. Dover Corpn., [1903] 1 K. B. 
668 ; 72 L. J. K. B. 210 ; 88 L. T. 296 ; 67 J. P. 
81 ; 19 T. L. R. 265 ; 47 SoL Jo. 299 ; 1 L. G. B. 
266, D. C. 

(c) What amounts to a Refusal. 

992. General rule.] — ^By an Act establishing 
a canal co., it was provided that certain land- 
owners might call upon them by notice, as directed 
in the Act, to execute certain works, communi- 
cating with the co.’s canal Sc railways, Sc that, 
if the co. should refuse for six months after such 
request, appets. might themselves perform the 
works in the same manner as the co. might have 
done them. An application being made to the 
co. under this clause, they answered that they 
wotdd do the works themselves, but they delayed 
proceeding, &, on remonstrance, gave as a reason, 
that the proposed operation would interfere with 
the property of other parties, who were likely, if 
so disturbed, to bring an action. The co. offered 
neverlhelcss to proceed if indemnified. Appets., 
in answer, stated that they considered the excuse 
insufficient, & did not understand how they 
could be expected to indemnify. 8ix months 
had at tins time elapsed since the original applica- 
tion. The works not being done, a mandamus 
was applied for : — Held : the writ could not 
issue, it not appearing from the above facts that, 
after the consent given by the co. to execute the 
works, there had been any express demand Sc 
refusal of performance, or any conduct on the 
co.*s part equivalent to such refusal. 

We cannot grant a mandamus unless there has 
been a direct refusal, Sc here I think there lias not. 
It is not indeed necessary that the word refuse 
or any equivalent to it should be used, but there 
should be enough to show that the party with- 
holds compliance, & distinctly determines not to 
do what is required (Lord Denman, C.J.). 

A mandamus ought not to be moved for unless 
the party alleged to be in fault has known distinctly 
what he was required to do so as to exercise an 
option whether he would do it or not (Coleridge, 
J.). — ^R. V. Brecknock Sc Abergavenny Canal 
Co. (1835), 3 Ad. Sc El. 217 ; 1 Har. & W. 279 ; 
4 Nev. & M. K. B. 871 ; 4 L. J. M. C. 106 ; 111 
E. R. 395. 

Annotations : — Confid. R. v. Wilts Sc Berks Canal Co. 

a^40^ 8 ^Dowl. 623 ; E. v. Bristol Sc Exeter Ry. (1843), 


mandamus to oompel a council, after the 
filing of a petition in duo time, to sub- 
mit a bye-law to the electors : — Held : 
R a demand other than the filing of the 
petition was neoesaary to found the 
applioation for a numdamus, the action 
of a deputation which waited on the 
council Sc urged the submission of the 
bye-law was a sufficient demand . — He 


WiixiAMS So Brampton (1008), 17 
O. L. R. 308.-~CAN. 

q. Demand proved not engl- 

cient.) — Re Board of Education 5c 
Prrth Corpn. (1876), 39 U. O. R. 34,—. 
CAN. 

r. Musi he reasonable.) — Re Mount 
FQRX8T SolUKNb TRUBTBBB SC MOVNT 


Forest Village (1869), 29 U. C. R. 
422.— GAN. 

PART VI. SECT. 1, SU&-8E0T. 3.— 
D. («). 

0021. General rale — Refusal musf he 
distinct.) — Re Peck Sc Peterborough 
CORPN. (1878), 34 U. C. R. 130.— 4)AN. 
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993. .] — It would be too much to hold 

that positive words are necessary to constitute a 
refusal ; the acts of the parties may be tantamoimt, 
but it should be shown that in eftect there has 
been a refusal (Lord Denman, C.J.). — R. v. 
Grand Western Canal Co. (1837), 1 Jur. 63. 

994. .] — In order t^o induce the cts. to 

issue a mandamus to a canal co. to make compensa- 
tion to a claimant, a clear refusal on the part of 
the co. must be shown, and mere delay in attending 
to the claims is not sufficient. — R. v. Wilts & 
Berks Canal Co. (1840), 8 Dowl. 623 ; sub nom. 
Vines v. Wilts & Berks Canal Co., 4 Jur. 848. 

995. Refusal must be by party to do the act.] — 
B. V. Wilts &; Berks Canal Co., No. 994, ante. 

996. Refusal by conduct — Party claiming right 
of election in himself.] — Where an office is full by 
the appointment by the person who primd facie 
has the right of appointment, & where there are 
means of trying the title by action, this ct. will 
not grant a mandamus against the party fillin g 
the office, in order to try the title. 

Semble: (liORD Denman, C.J.) if the right of 
electing a sexton be in the inhabitants of a parish, 
& a mandamus to hold a meeting for such election 
be ^antable the writ may bo properly directed 
to the churchwardens, & not to the inhabitants in 
general. 

A requisition had been directed to the church- 
wardens to call a meeting for the election of a 
sexton which they declined to do, on the ground 
that the minister had refused his consent, alleging 
the right of election to be in himself. On a motion 
for a mandamus to hold such election. 

Semble: (Lord Denman, C.J.) the demand & 
refusal were sufficient to warrant an application 
for a mandamus to the minister & churchwardens. 
— R. V. Stoke Damerel (Minister & Church- 
wardens) (1836), 5 Ad. & El. 684 ; 2 Hajc, & W. 
346 ; 1 Nev. & P. K. B. 66 ; 6 L. J. M. C. 14 ; 
111 E. R. 1286. 

ArmoicUion ; — ^Mentd. Cansfleld v, Blouklnsop (1849), 4 i 

Exoh. 234. 


997 . Refusal to hear party & witnesses.] — ' 

By an inland navigation Act, 35 Geo. 3, c. cvi., 1 
it was enacted, that any person aggrieved by the 
works might complain to the comrs. of the naviga- 
tion at one of their meetings, & they should hear 
such complaint, & report upon it to a subsequent 
mooting, which should make such order & give 
such satisfaction as should be thouglit just & 
reasonable. A party aggrieved required satisfac- 
tion of the comrs., but received no definite answer. ' 
He then demanded that the comrs. should, at 
their next meeting, hear & report upon his com- 
plaint, stating that he would be prepared with 
evidence of the alleged injmy. llis agent attended 
the meeting with the witnesses, but they were 
ordered to withdraw, & no adjudication was made 
on his complaint. No explanation was given to 
complainant. Complainant moved for a manda- 
mus to the comrs. to hear &> report upon his 
complaint ; — Held : the conduct of the comrs. 
was a virtual refusal to hear, & the rule would bo 
made absolute. — R. v, Thames & Isis Navigation 


Comrs. (1839), 8 Ad. & El. 901, n. 
1080. 


; 112 E. R. 


An^taiiom: — Refd. R. Fall (18^ 

Eaat Anarllan Ry. (1853), 2 B. & B 
V, Foulds (1840), 2 Man. Sc Q. 175, 


0, 7 J. P. 224 ; R. v. 
475. Mentd. Prlestlefy 


998. Statement by solicitor that he will 

accept service.] — By a railway Act a co. were 
required to construct a bridge over a river so as to 
leave the same width of waterway under it as 


then existed at the point where the river was 
crossed, dt so that there should bo a clear height of 
five feet above the ordinary level of the river, 
provided that, after notice given to the co. by any 
owner or occupier of lands adjoining the railway, 
that the bridge was not made according to the 
intent & meaning of the Act, it should be lavdhil 
for such owner or occupier to apply for an order 
from a justice of peace enabling such person to 
make the bridge accordingly, the expenses to be 
defrayed by the co. The co. were constructing 
a bridge which did not comply with either of the 
above provisions, whereupon a landowner gave 
them notice requiring them to construct a bridge 
leaving the former width of waterway, & the 
clear height of five feet above the water, in the 
terms of the Act. The co.’s solr. replied, that the 
CO. would do the first, & that he would accept 
process as to the second on behalf of the co. : — • 
Held : these facts amounted to a refusal to do 
what was demanded, & appet. was entitled to a 
mandamus, notwithstanding the powers given 
him of applying to a justice. 

The answer of the solr. of the co. is, tliai they 
wiU make the bridge of the required height, but 
that, as to the other matters, ho will accept 
service. If that latter part is not a refusal by tlio 
co. I do not know what is to bo considered a 
refusal (Patteson, J.). — R. v. Norwich & 
Brandon Ry. Oo. (1845), 3 Dow. & L. 385 ; 4 
Ry. & Can. Oas. 112 ; 15 L. J. Q. B. 24 ; 9 Jur. 
1036. 

999 . Statement of indemnity by adjoining 

owners.] — R. v. Lancaster & Carlisle Ry. Co. 
(1847), llJ. P. Jo. 422. 

1000. Reply to demand refused.] —R. v. 

Stalbybridoe Comrs. (1857), 21 J. P. Jo. 355, 

1001. .]-— p. Young (1800), 40 

Sol. Jo. 338, D. 0. 

1002. Illegal conditions attached to com- 

pliance.] — By a local Act it was provided that 
four, three, or two substantial hoipjeholders, to 
be nominated yearly by the inhabitants of the 
township, should be tithe collectors for the town- 
ship to levy the several sums chargeable by the 
Act upon the tenements within the township as 
& for the proportion of the township with all 
reasonable expenses attending the same. The 
inhabitants resolved that no persons should be 
appointed who did not pledge themselves to 
comply with certain conditions, & particularly 
not to charge more than 15 per cent, for expenses 
of collection. No one could bo found to accept 
these conditions : — Held : the conduct of the 
inhabitants amounted to a refusal to fulfil their 
statutory duty of nominating collectors, since 
no other remedy was provided by the Act a 
mandamus shoxfid issue to compel them to 
perform it. 

It is quite clear that there was here a refpial 
to appoint any collectors except upon conditions 
which there was no power given by the Act to 
the inhabitants to impose at all (Bcjcknill, J.). — 
R. V, Lancaster (Inhabitants) (1900), 04 J. P. 
280, D. 0. 

1003. Exercise of statutory discretion.]— Owners 
of land adjoining the Thames having appli^, 
under Thames Conservancy Act, 1894 (c. clxxxvii), 
s. 109, & Port of London Act, 1908 (c. 68), s. 7, 
for permission to construct a deep water wharf 
& other ©xiensiv© works, the Port of London 
authority in Nov. 1917, decided to refuse the 
application on the ground that the accommodation 


9961. Refusal by conduct ,] — Though municipal couuoU show that there woa i determination ^t to comply oqxUvaleiit 

there be no express refusal fonn^y a withholding of oompliance with a | to a refustU.— Re Willia^ & 

enunciated, yet n the proceedings of a petition to pass a byedaw, there is a i ton (1908), 17 O. L. R. 398. — CAN. 
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Sect, 1 . — The pnrogattve torit: Svib-aect, 3, D. (c) cfi: 

E. {a) , 

applied for was of the charticter of that which 
Parliament had charged the authority with the 
duty of providing. In Sept. 1918, appcts. applied 
for, &; later obtained, a mile nisi for a mandamus 
commanding the authority to consider & exercise 
their discretion according to law upon the applica- 
tion, insisting that they had not done so : — Held : 
(1) there had been no refusal by the port authority 
to consider exercise their discretion according 
to law ; (2) if the refusal of the port authority 
amounted to a refusal to exercise their discretion 
according to law, an appeal to the Board of Trade 
under Port of London Act, 1908 (c. 68), s. 7 (2), 
assuming it to lie, was as convenient, beneficial 
& efTectual a remedy as that by way of mandamus. 

(3) Semble : the six months limitation to actions, 
prosecut ions and proceedings prescribed by Public 
Authorities Protection Act, 1893 (c. 61), s. 1, does 
not apply to the prerogative writ of mandamus. — 
R. V, PoJiT OF London Autuority ; Ex p, 
Kynoch, Ltd., [1919] 1 K. B. 176 ; 88 L. .1. K. B. 
653 ; 120 L. T. 177 ; 83 J. P. 41 ; 35 T. L. R. 
103 ; 16 L. G. R. 937, O. A. 

Annoiaiitm : — As to (3) Reid. li. v. Marslilaud Smooth & Fen 

District Comrs., 13020] 1 K. B. 155. 

E. PoaaihilUy of Effective Enforcement, 

(a) Issue of Writ Ineffective, 

1004. General rule.] — The ct. will not grant a 
mandamus requiring trustees of a savings* bank i 
to refer a dispute to arbn. under Savings Bank 
Aciy 1828 (c. 92), s. 45, where it is clear that the i 
enquiiy coidd have no result ; as where, by a rule I 
of the bank, no deposit can be claimed after the , 
expiration of seven years from the death of the 
depositor, & a claim, which it is proposed to refer, ' 
is confessedly not made within that time. — 
R. V, Nokthwich Savings’ Bank (1839), 9 Ad. 

& El. 729 ; 1 Per. & Dav. 477 ; 2 Will. Woll. & H. ' 
84 ; 8 L. J. M. C. 24 ; 112 E. R. 1388 ; auh nom, 
Lyon v, Nokwioii Savings’ Bank (Trusteks & 
Managers), 3 J. P. 209. 

1005. .] — The ct. will not grant a mandamus, 

where the issuing of the writ would necessarily , 
be inoperative, A could not be followed by any | 
beneficial result, although it appear that the 
parties, against whom it is sought, had, upon the | 
facts & circumstances before them, wrongfully 
refused to do the act required ; but, in order to 
induce the ct. to withhold their assistance on this 
ground, they must be satisfied that no benefit 
could possibly result from the issuing of the 
writ. — R. V, BniDCiMAN (1846), 2 New Sess. Pas. 
232 ; 15 L. J. M. C. 44 ; 6 L. T. O. S. 363 ; 10 
J. P. 187 ; 10 Jur. 169, 738. 


1006. .] — The vicar & churchwardens of a 

parish declined to enter upon the notice paper of a 
vestry meeting a notice or motion by a parishioner 
that future meetings should be held in the evening. 
The Q. B. Div. having discharged a rule for a 
mandamus to compel them to do so : — Held : the 
summoning authority had power to fix the time of 
each vestry meeting, Ac there was no duty to allow 
notice of a motion which could not have any effect. 
— R. V, Wilson (1880), 43 L. T. 660 ; 46 J. P. 
140, 0. A. 

1007. Power in party to render writ Inoperative.] 
— The ct. win not grant a mandamus to restore a 
person, where it is confessed he was rightly 
removed, though ho had no notice at the time. 

The ct. will not grant a party the assistance of 
this prerogative writ, when it is acknowledged that 
the corpn. had very sufilcient cause to remove 
him, & when they would imdoubtedly remove him 
again, the very instant ho should be restored 
(Lord Mansfield, O.J.). — R. v, Axbridgb Corpn. 
(1777), 2 Cowp. 623 ; 98 E. R. 1220. 

AnnotcUions : — Consd. R. v. Gaskin (1799), 8 Term Rop. 
209. Refd. R. V. London Corpn. (1787), 2 Term Hop. 
177 ; R. y. Bristol Corpn. (1822), 1 Dow. & Ry. K. B. 
389. 

1008. .] — ^A mandamus refused to restore 

to the office of clerk of the Bridge-House estates 
in London, though the party was inegularly 
suspended, it appearing on his own sliowing that 
there was good ground for the suspension, if the 
proceedings had been regular. — 11. v, London 
Corpn. (1787), 2 Term Rep. 177 ; 100 E. R. 96. 
Annotations : — Consd. R. v, Gaskin (1799), 8 Term Rep. 

209 ; R. V. Grifflths (1822), 5 B. & Aid. 731. Refd. K. v. 
Saddlers’ Co. (1803), 10 H. L. Cas. 401. 

1009. .j — The ct. will not grant a peremptory 

mandamus to reinstate a person in a corporate 
office, though the return made to the writ may be 
objectionable in point of form, if the facts stated 
on iliat return justify the ct. in refusing the 
mandamus as matter of discretion. 

It seems to be impossible to say that G. can be 
entitled to a peremptory mandamus to i*einstate 
him in the office in question from which he may 
again be immediately removed for the same 
cause & by the same parties (per Cur.). — R. v, 
Griffiths (1822), 6 B. & Aid. 731 ; 106 E. R. 
1358 ; stib nom, R. v. Bristol Corpn., 1 Low. 
& Ry. K. B. 389. 

Annotations : — Consd. R. v, Saddlers’ Co. (1863), 10 H. L. Cas. 
404. Refd. H. V, Smith (1844), 5 Q. B. 614. 

1010. .] — R. V, Bodmin Corpn., No. 1438, 

post, 

1011. Exercise of discretionary power.] — 

An officer, whose conduct was brought before a 
ct. of inquiry by the order of a general officer in 
command complained that the regulations made 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). 

1 004 i. General rule,] — Mandamus, 
being a discretionary remedy, should 
not bo granted wliero it would bo 
futile, & where on the evidence it is 
clear that on any further hearing no 
other result would follow. — K. v. 
Blaokall Ltctrnstno Coubt, Kx J), 
CUICONI (1919), 13 Q. S. R. 4.-— AUS. 

1004 il. . 1 — A mandamus will not 

bo granted unless it clearly appears 
that it will bo eflfectual. — Tuck v, 
VfCTORiA Crry (1892), 2 B. C. R. 179.-- 

CAN. 

1 004 iii. . ) — The ct. will not direct 

the issue of a writ of mandamus, where 
the duty to be fuKilled arises out of an 
agreement the performance of which in 
specie Is not deemed enforceable by 
tiie ct. — Kingston City v, Kingston, 
Portsmouth & Cataraqux Electrio 


By. Co. (1808), 28 O. R. 39 ; 25 A. R. 
462.— CAN. 

1004 iv. .] — A writ of mandamus 

will not be granted when if issued it 
would be unavailing, or where there is 
no necessity for the relief. — Tie Oiler 
A c WlOLLTNOTON VILLAGE (1899), 30 
O. R. 610.— CAN. 

1004 V. .1 — Re A ssiniboia Elec- 

toral Division, Re Carr (1910), 14 
W. L. R. 392.— CAN. 

1004 Vi. Re McKay (1917), 

3 W. W. R. 447.— CAN. 

1004 vil. .3 — R. V. Dubun & 

Wicklow Ry. Co. (1852), 4 Ir. Jur. 
168.— CAN. 

1007 i. Power in party to render writ 
inoperative, y-The ot. refused to grant 
a mandamus to the mayor & clerk of a 
municipality ordering them to call a 
special meeting of the council, where 
the business of the council was at a 


standstill owing to quarrels amongst 
the aldermen, & the issue of the writ 
was not likely to promote a settlement 
of disputes or a resumption of business. 
—Exp. Lucas (1910), 10 S. R. N. S. W. 
120 ; 27 N. S. W. W. N. 19.— AUS. 


1007 11. .) — An Act provided for 

the management of the alfairs of a 
hospital by a board of ilve trustees of 
whom two wore to be appointed from 
among their number by the town 
coimcll. The members of the town 
council refused to make the appoint- 
ments, & a prerogative ivrit of man- 
damus was moved for : — Held : as 
there was no means of compelling 
mcnibers of the council to act, if 
nominated as members of the board, 
the writ would bo futile Sc should be 
refused. — R. r. Roach, Re Payzant 
Memorial Hospital (1915), 49 N. S. R. 
319.— CAN. 

1011 1. Exercise of discretionary 
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under Armjr Act, 1881 (c. 68), s. 70, had not been 
complied with, & that as the result of evidence 
given before the ct. he had been ordered by the 
Army Council to revert to half-pay. He applied 
to the Army Council, who refused to reopen the 
matter. He then obtained a rule nisi for a manda- 
mus to the Army Coimcil commanding them to 
cause the ct. of inquiry to reassemble to hear & 
determine his case according to law: — Held: 
(I ) the ct. would not int/ervene in matters relating 
to military law prescribing rules for the guidance 
of officers ; (2) another & an equally appropriate 
remedy was open to the officer under s. 42 of the 
Act ; (3) the power of the Army Council to assemble 
a ct. of inquiry was a discretionary power, & the 
ct. would not order an authority to exercise a 
discretion in a particular way ; (4) the remedy 
by mandamus, if available, would in the circum- 
stances be ineffective. — R. v. Army (X)UNCIL, 
Ex p. Ravknscroft, [1917] 2 K. B. 504 ; 86 

L. J. K, B. 1087 ; 117 L. T. 300; 33 T. L. K. 
387, D. C. 

Annotation: — A8 to (1) rf- (2) Consd. Hoddou v. Evans 

(1919), 36 T. L. 11. 642. 

1012. To hear appeal —Ultimate result arrived 
at right.] — Where an appeal had been entered 
against an order, after it had been superseded, 
& the sessions decided that they had jurisdiction 
to entertain the appeal notwitlistanding, but 
afterwards ordered it to be struck out, on the 
ground that the original order had not been 
filed with the notice of appeal, as required by 
a rule of their practice relative to the entry of 
appeals, a rule for a mandamus to them to hear 
the appeal was discharged, because the result at 
which they had ultimately arrived was right, & 
the ct. would not inquire into their reasons. — 
R. r. West Hiding JJ. (1842), I Gal. & Dav. 630 ; 
11 L. J.M. C. 67; 6 J. 1M53. 

Anntitaiions : — Mentd. H. v. Briffhthc‘lmHtonc OverRcers 

(1842), 2 Gttl. 6 c Dav. 88 ; R. v, Aiiglesca JJ. (1843), 

7 J. P. 482. 

1013. To grant bail on one charge — Detainer 
lodged on second charge.] — ^Wliere a person was 
committed by justices on one charge, & refused 
bail, & a rule for a mandamus was obtained &, 
after tliat, a detainer was lodged against the same 
person for a second offence, the rule for a manda- 
mus was discharged. — K. v, J ones ( 1 843), 7 ,1 . P. 741 . 

1014. For new election - -Result of old election 

unaffected by votes rejected.]— In the parish of 
B. the owners & not the occupiers of tenements, 
the value of which did not exceed £6, were assessed 
to & paid the rates for the relief of the poor, 
under 13 14 Viet. c. 99, At the election of a 

churchwarden for the parish, tht^ votes of certain 
occupiers of tenements not exceeding the value of 
£6 wer(' rejcicted on the ground that they were not 
entitled to vote, & one of the candidates was 
declared elected ; — Held : as the election could 
not, on this groimd, be considei’ed as null & void, 
& it was not shown that the result of the election 
would have been different, an application for a 
mandamus could not be entertained. — Ex p. 
Mawby (1854), 3 E. & B. 718; 18 Jur. 906; 


power . ^ — A municipal council refused 
to approve plans of a house proposed 
to be ertxjtod on one of the main streets 
on sanitary fprounds. i'lans were sub- 
sequontly Hubmitted for erection of a 
shop, with sanitary promises. The 
ootmcil refused to approve of those 
plans on the same grounds, & sub- 
sequently refused to state the altera- 
tions necessary, stating that fui*ther 
details were unnecessary : — Held : the 
mandamus would be futile . — Ex p. 
VooK (1915), 15 S. R. N. H. W. 345 ; 
32 N. 8 . W. W. N. 111.— AUS. 

J. — ^VOL. XVI. 


118 E. R. 1310 ; suh nonu Ex p, .TOYCB, 23 
L. J. M. C. 163; sub }iom. Ex p. Wooding, 18 
J. P. 824 ; sub nom. Ex p. Harding, 2 W. R. 473. 

An^iation : — Consd. Shaw v. Thompson (1876), 3 Ch. D. 

2o3. 

1015. To take up award for compulsory purchase 

Award admittedly valueless. ^ — A. mn.Tirifl.m na 

stated ^ that prosecutor gave notice that a ferry 
of which he was owner had been injuriously 
affected by the works of defts., a railway co., 
that both parties appointed arbitrators, that the 
umpire proceeded to determine the (daim according 
to Lands Clauses Act, 1845 (e. 18), & made his 
award. The mandamus, also, commanded defts. at 
their own expense to take up the award, & furnish 
a copy to prosecutor. Return, that the ferry, & 
the interest of prosecutor in it, had not been 
injuriously affected by the co.’s works, within the 
above Act ; — Held : as tlw* demurrer admitted the 
truth of the statement in the return, the return was 
good, as it showed tliat the award would be a 
mere nullity, & the co. were not bound to incur 
useless expense in taking it up. - R. i\ (’ambrian 
Ry. Co. (1869), L. R. 4 Q. B. 320 ; 10 B. A: S. 
315 ; 38 L. J. Q. B. 198 ; 20 L. T. 437 ; 33 J. P. 
359 ; 17 W. R. 667. 

Annotations -Gomd, R. y. L. A' N. W. R 3 \, 118991 1 Q. IJ. 

921. Befd. L. & N. W. Ry. v. Walker (1900), 82 L. T. 93. 

1016. Validity of award contested.] — By a 

special Act a number of railway cos. were dissolved 
&: consolidated into a now co., & the Acts relating 
to the dissolved cos. were rcq)ealed. The special 
Act incorporated Railways Clauses Consolidation 
Act, 1845 (c. 20), wliirh was to apply to the new co. 
as if the railways made under the repealed Acts 
liad been made under the* powers & provisions of 
the 1845 Act, &> as if that Act liad b(‘(m expressly 
made applicable to tliosc^ railways, At as if those 
railways had been authoiised i^o be made under th(‘ 
special Act. Inhere was a proviso that the repeal 
should not prejudice or affect anything done under 
the repealed Acts, or, except as in the repealing 
Act specially provided, affect the rights of any 
persons, under the repealed Acts, to whicdi but for 
the repeal they wpuld have b('en (mtitled. 

Owners of minerals, lying under or ncai* a part 
of the railway wliich had belonged to one of the 
dissolved cos., gave notice of tlieir dc*sire to work 
those minerals. An arbitration was held under 
Lands (Clauses Consolidation Act, 1845 (c. 18), 
s. 35, to ivssess the amount of compensation to be 
paid to the owner’s of the minerals. The co. 
attended the arbitration under protest, A con- 
tended that, by virtue of the proviso in tlieir Act, 
the assessments should be made under the Act of 
the dissolved co., & not under Railways Clauses 
(Consolidation Act, 1845 (c. 20). The arbitrator 
made Ids award, which the co. refused to take up : 
— Held: (1) (A. L. Smith, L.J.) the question 
whcth(‘r the assessment of the amount of com- 
pensation to be paid to the owners of the minerals 
should have been made under the 1845 Act, or 
under th<‘ repealed Act, could not be entertained 
upon showing cause against the rule nm to the co. 

but he, being of opinion that an appeal 
did not lie, took no proceedings on the 
notice, & tt junior offleor ^^aH appoifitcd 
to an ofBee ‘.--Held : mandamus should 
not issue to comiuaiid the coiiir. ti> 
Tiroceod witli the appeal, as It would bo 

fulile. R. V. AUHTHALrAN (JOMRION- 

WKALTjr PlTHTJC’ SlOIlVU'K COMR., Kr p. 

Killkkn (1911), 18 C. L. R, 586.— 

AUS. 

t. I'o compel justices to rehear — 
Where no jurisdieiion.] -R. (GiLBKy) v. 
Fkrmanauii .fJ., 11897] 2 I. K, 559 ; 

IR. 


1011 ii. .J-The rejdstrar 

£ a Branch Medical (’onncil, without 
otice to the party registered, struck 
ut of the register a qualifleation, whicli 
lie claimant did not show that/ ho had 
btainod if f W .* the ct. would not., 
y mandamitSt compel the registrar 
J reinsert such description. — Jv. »’• 
TEBLK (1861), 13 1. C. h. R. 398. — IR. 

■. To hear appeal — Where office 
i question nlreadu fitted .] — Where an 
GRoer gave t-o the Public Service (^uair. 
otice of appeal, under Comrnonwoalt 1 
ublio Services Acts. 1902-1911, s. 50, 


.*11 T D. T. 133. 


U 
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Sect. 1. — The prerogative writ: Svib-aeci. 8, E. {a), 
(b) (c) F. (a) .] 

to taJce up the award ; (2) (Collins, L.J.) it was 
an answer to an application for a mandamus that 
tho umpire had assessed compensation under the 
wrong Act. — B. v. London & Nobth Western 
By. Co., [1899] 1 Q. B. 921 ; 68 L. J. Q. B. 685 ; 
15 T. L. B. 329 ; sub nom. B. v. London & North 
Western By. Co., Ex p, Buoby Portland 
Cement Co., 80 L. T. 782, C. A. ; on appeal, svb 
nom. London & North Wksit^n By. Co. v. 
Walker, [1900] A. C. 109, H. L. ; [1903] A. C. 
289, H. L. 

1017. To present petition to Crown — Questioning 
validity of Act of Parliament.! — Ex p. Selwyn 
(1872), 36 J. P. Jo. 64. 

1018. To magistrate to state a case — Magistrate’s 
order already obeyed.) — On an application for a 
warrant under Small Tenements Becoveiy Act, 
1838 (c. 74), the magistrates found as a fact that 
the person who applied for a warrant was the duly 
authorised agent of the landloid, & made an order 
that unless the tenant went out in ten days a 
warrant would issue. On an application for a 
mandamus to the magistrate to slate a case : — 
Held: the finding of the magistrate could not be 
questioned, but as to the issue of the warrant the 
practice was WTong, A ilie warrant could not be 
enforced before twenty-one days after its issue, 
& its issue could not be postponed for ten days on 
condition that the tenant gave up the premises, 
hut since in tliis case no warrant had been issued 
A the tenant had left the premises, tlje mandamus 
would not be granted. — B. v. Hopkins (1900), 
64 J. P. 454. 

(6) Compliance involving Breach of Law or Trust, 

1019. Authorisation of unlawful acts— Held 
illegal by inferior ecclesiastical court.] — The ct. will 
not grant a mandamus to public onicers to carry 
into execution a proceeding wliich has been held 
illegal by an inferior ecclesiastical ct. — B. v. 
Thomas (1842), 8 Q. B. 589 ; 3 Gal. A Dav. 486 ; 
n L. .T. Q. B. 295 ; 6 Jur. 1122 ; 114 E. B. 632. 

1020. Obedience involving penalty.] — B. 

V. East Bekgholt OvERSEEii (1845), 5 L. T. O. 8. 
100, 221 ; 9 J. P. Jo. 308, 387. 

1021. Enrolment of order invalid in part.] — 

Tho ct. will never grant a mandamus, com- 
manding the enrolment in an inferior ct. of an 
instrument, which, though in part valid, would in 
its terms give power to commit unlawful acts ; 
nor will they by mandamus enforce the process 
of an inferior ct., the judge of which has power to 
compel obedience to its j^rocess. 

A writ of mandamus can only be tested in term 
time. But the ct. will, in its discretion, amend the 
wnt, if improperly tested in vacation, after return 
has been made to it, such defect being in law 
the mistake of the officer. — B. v. Conyers (1846), 

8 Q. B. 981 ; 15 L. J. Q. B. 300 ; 7 L. T. O. 8. 
160 ; 10 Jut. 899 ; 115 E. B. 1143. 

1022. Obedience creating nuisance.] — It is 

a good answer to a mandamus to a local authority 
to repair a sewer, that when repaired the sewer 
will be a nuisance. — B. v. Epsom Union Guardians 
(1863), 2 New Bep. 62 ; 8 L. T. 383 ; 27 J. P. 
468 ; 11 W. B. 593. 

Oonsd. Moader v. West Cowes L. B., tl892) 

3 Ch. 18. 


1028. Compelling approval by local authority 

— Of plans contrary to statutory requirements*] — 

A prerogative writ of mandamus will not be 
granted to compel a local authority to approve 
plans ot a piDposed building which the local 
authority has in good faith refused to approve 
upon the ground that the building would contra- 
vene Pubne Health (Buildings in Streets) Act, 
1888 (c. 62), by being brought forward beyond the 
front main wall of the building on one side thereof 
in the same street.— B. v. Eastbourne Corpn. 
(1900), 83 L. T. 338 ; 64 J. P. 724 ; 16 T. L. B. 


646, V. A. 

Annoiattona Oonsd. K. v. CMswlok U. D, C., Ex p. Brlokell 
(1908), 72 J. P. 106. Reid. R. v- IJreston R. D. C., Ex p. 
Loiigworth (1911), 100 L. T. 37. Mentd. White v. Sundcr- 
laud Corpn. (1903), 88 L. T. 692. 


1024. .] — ^A prerogative writ of 

mandamus will not be granted to a local authority 
to approve plans which they have in good faith 
i*efused to approve. — ^B. v. Chiswick Urban 
District Council, Ex p. Brickell (1908), 72 


J. P. 165 ; 6 L. G. B. 605, D. C. 

1026. Authorisation of breach of trust — Illegal 


application of charitable funds.] — The ct. will not 
grant a mandamus to churchwardens to assemble 
the parishioners for the purpose of taking a poll, 
upon a motion carried by a show of hands at a 
vestry meeting to do an illegal act, such as to 
apply a portion of a fund, held in tnist for charitable 
purposes, to the erection of a monument to tho 
memory of the donor of the fund. — B. v. St. 
Saviour’s, Southwark (Churchwardens) (1834), 
1 Ad. A El. 380 ; 3 Nev. A M. K. B. 878 ; 2 
Nev. A M. M. C. 414 ; 110 E. B. 1252. 

1026. By applicants.] — B. v. Garland, 


No. 898, ante. 


(c) Compliance Impossible. 

1027. General rule.]— The ct. will not grant a 
mandamus to a visitor, if his authority be dubious. 

The ct. never grants a mandamus except it 
indisputably sees that there is a power lodged in 
the person to whom the mandamus is prayed 
(Lee, C.3.). — K. v. Ely (Bp.) (1750), 1 Wm. Bl. 
62 ; 1 WUs, 266 ; 96 E. R. 28. 

1028. •] — The King is the visitor of St. 

Catherine’s Hall, Cambridge, A the ct. will refuse 
to interfere by mandamus, to compel the master 
A fellows to declare one of the fellowships vacant, 
A to proceed to a new election. — 11. v. St. 
Catherine’s Haix, Cambridge (1791), 4 Term 
Bep. 233 ; 100 E. B. 991. 

Annotations: — Consd. R. v. Hertford College (1878), 3 

Q. B. D. 693. B^d. R. r. Mousley (1846), 11 Jur. 66. 

Mentd. A.-G. v. Dixie (1806), 13 Ves. 619. 

1029. .] — The writ of mandamus supposes 

the required act to be possible, A if it bo shown that 
the party ha« not the power to do the act com- 
manded, the writ is bad. 

Where the compulsory powers of a railway co. 
to purchase the necessary land had expired before 
the writ issued, though the co. had, a month 
before the expiration of the powers, been required 
by the landowners so to do : — Held : the co. 
could not be compelled by mandamus to purchase 
A to make a branch railway. — R. v. London 
A North Western By. Co. (1861), 16 Q. B. 
864 ; 1 B. A B. 199, n. •, 6 By. A Can. Cas. 634 ; 


part VI. SECT; SUB-SECT. 8.— 

1020 i. Auihonsmum of unlawful acts 
— Obedience involmno breach of the 
low .] — A rruindamua was refused whore 
a CO. could only obey the writ, if 
issued, by yielding to acts which con- 


stituted a broach of the law. — ^McPher- 
son V . Perth Electric Tramways, 
Ltd. (1910), 12 W. A. L.R. 192.— AUS. 

PART VI. SECT. 1, SUB-SECT. 8.— 
E. (0). 

1027 1. General rule .} — ^Mere Inability 


to obey the writ has not in all cases 
been considered a sufficient reason for 
refusing it. — London A Canadian 
Loan A Aornot Co. v. Morris Rural 
Municipality (1893), 9 Man. L. R. 
377.— CAN. 
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20 Im J. Q. B. 800 5 17 L. T. O. S. 02 ; 16 J. P. 
642 ; 16 Jur. 873 ; 117 B. B. 1113. 

AnmkaHone : — FoUd* B* v. South Devon Bv. (18dl), 17 

L. T. O. S. 142. Conid. B. V. York, Newcastle & Berwick 

By. (185lj. 16 Q. B. 886. Reid. B. u. Ambergate By. 

(1853\ 1 £ A; B. 372 ; Shackell v. West (1869), 8 W. B. 

22. Hentd. R* V. Dundalk Enniskillen By. (1861), 6 

L. T. 25. 

1080. From lack of funds.] — To a mandamiis. 
suggesting that trustees of a turnpike road had 
carried the road over the private grounds of O., 
but had not, as directed by 4 Qeo. 4, c. 95, s. 66, 
fenced them on each side, & commanding them to 
do so, a return was made denying that the land 
belonged to C., alleging that the trustees had made 
satisfaction to O., under Turnpike Koads Act, 
1822 (c. 126), s. 83, for the damage done by so 
carrying the road, which C. had accepted, had taken 
bocurity for the amoimt & had proceeded to enforce 
the security, & alleging that the trustees had no 
funds enabling them to execute the required work. 
0. pleaded, tendering issue on the denial of property, 
& leaving the other allegations unanswered. 
Issue was joined, & verdict found for the Crown : — 
Held : (1) the imanswered allegations were no 

valid return ; (2) the want of funds was no excuse 
after the road liad been made ; (3) prosecutor, 
having succeeded on the above plea, was entitled 
to a peremptory mandamus. — R. v. Luton Roads 
Trustees (1841), 1 Q. B. 800 ; 1 Gal. & Dav. 
248 ; 10 L. J. Q. B. 263 ; 113 E. R. 1361. 

1031. .] — The ct. will not issue a writ of 

mandamus against a public body when it is clearly 
shown tliat the performance of the duty sought 
to bo enforced is impossible, by reason of want of 
funds not involving any default on the part of such 
body . — He BRisTOJi & North Somerset Ry. Co. 
(1877), 3 Q. B. D. 10; 47 L. J. Q. B. 48; 37 
L. T. 527 ; 26 W. R. 23(5 ; sub nom, R. v, Bristol 
& Somerset Ry. Co., 42 J. P. 101, 1). C. 

1032. From lack of proper officers.] — R. v , 
Victoria Park Co., No. 1108, post, 

1033. Compulsory powers exhausted — Writ 
issued previously.] — R. v , London & North 
Western Ry. Co., No. 1029, ante. 

1034. .1 — R, V. South Devon Ry. Co. 


(1851), 17 L. T. O. S. 142. 

1035. Great Western Ry. C'o. v. 

R., No. 928, ante. 

1036. .J — Mandamus to complete a railway 

pursuant to an Act incorporating Lands Clauses 
Consolidation Act, 1845 (c. 18). Return, inter 
alia, that the undertaking was one to be earned 
into effect by means of a capital to be subscribed 
by the promoters, & that the capit^al had not been 
subscribed for xmder a contract, pursuant to s. 16 
of the above Act, nor could defts. then or at any 
time procure it to be so subscribed for. Plea, by 
way of estoppel, that defts. had taken the lands of 
a third party named, on part of the line, in exercise 
of the compulsory powers. On demurrer : — Held : 
the return was good, as it showed that a compliance 
with the command in the writ, which would neces- 
sitate the exercise of the compulsory powers, would 


bo illegal. — R. v, Ambergatb, etc. Ry. Co. 
(1863), I E. & B. 372 ; 22 L. J. Q. B. 191 ; 20 
L. T, O. S. 246 ; 17 Jur. 668 ; 118E. R. 475. 
Annota^^on : — Retd. K. v. G. W. By. (1853), 1 E. & H. 253. 

1087. Compulsory powers not exhausted — Proba- 
bffity of exhaustion before return could be made.J^ 
A CO. were authorised by statute, in 1846, to make a 
railway, with compiifeory powers for taking lands. 
By an Act^ passed in 1849 the work was to be 
completed in 1853, & the compulsory powei s to 
expire in July, 1851. A rule ntsi was obtained in 
Easter term 1861 for a mandamus to comi)let(» 
the railway ; & cause was shown on June 2, 1851 ; 
— Held : the writ ought to issue, though the com- 
pulsory powers might expire before a return could 
bo made. — R. v. York, Newcastle & Berwick 
Ry. Co. (1851), 16 Q. B. 886 ; 6 Ry. A (Jan. (’as. 
648 ; 20 L. J. Q. B. 503 ; 17 L. T. O. S. 153 ; 15 
Jur. 904; 117 E. R. 1121. 


F. Alternative Rernedies. 

(a) hi General. 

1033. Writ will not lie if alternative remedy 
open.] — The ct. will not grant a mandamus to 
compel an i^erior ct. to give a judgment. A 
mandamus will not lie where thei'e is other remedy. 
— ^Wilkins v. Mitchel (1698), 1 I^. Raym. 318 ; 
12 Mod. Rep. 196 ; 3 Salk. 229 ; 91 E. R. 1129. 

1039. .] — A mandamus will not lie to over- 
seers to accoimi, unless it appear that t/here was 
no other remedy. — R. v. Shepton Mallett Over- 
seers (1698), 5 Mod. Rop. 420 ; 87 E. R. 712. 

1040. ,] — (1) The ct. will not grant a man- 
damus to the bank to transfer stock because there 
is a remedy by action on the case if they refuse. 

(2) When there is no specific remedy the ct. 
will grant a mandamus that justice may be done. 
But where an action will lie for complete satis- 
faction equivalent to a specific relief, A tli(‘ right 
of the party applying is not clear, the ct. will not 
interposts the extraordinary remedy of a mandamus 
(Lord Manspiejld, C.J.). — R. v. Bank of England 
(1780), 2 Doug. K. B. 524 ; 90 E. R. 331. 
Annotations: — As to (2) Expld. R. r. I. R. Coims , Itc 

Nathan (1884), 12 Q, B. D. 4(>1. Reid. B. o - Sovuin 6*,, 

Wyo By. (1819), 2 B. & Aid. C4(i ; B. r. Hopkiiih (IS 11), 

1 Q. B. 160 ; B. o. Lambouru Valley By. (188s), 22 Q. B. D. 

463. 

1041. .] — R. V. Hertford College, No. 

1262, post. 

1042. Equally convenient, beneficial & 

effectual.] —Upon affidavit that one of two candi- 
dates for a certain office had a majority only by 
means of illegal votes the ct. granted a mandamus 
to the corpn. to admit A swear the other, who 
appeared upon the affldavit/S to have (Ik* gi’caier 
number of legal votes, A this, although the fli*st 
was admitted A sworn into the office, there being 
no other specific, or at least no other such con- 
venient mode of trying the right. — R. v. Bedford 
Level Corpn. (1805), 6 East, 366; 2 Smith, 
K. B. 535 ; 102 E. R. 1323. 

Annotafiotis : — ^Refd. It. r. Severn & Wyo By. (1819), 2 


10301. From lack of funds.} — B. 
(Bknnbit) e. King’s County, County 
Council, [1908] 2 1. B. 176; 42 

1. L. T. 40.— IR. 

a. Fewer exhausted.} — A revisinfir 
ofiloer appointed to revise A close the 
lists of oleotors under Manitoba Elec- 
tion Act, 1902, o. 52, had power to 
continue his sitting to a subsequent 
day than that appointed if necessary, 
to enable him to hear A dispose of 
all appUcations brought before him. 
Before the heating of an appUcation 
for a mandamus to him to compel him i 
to re-open his ot. for the purpose of I 
hearing further applications to be i 


placed on the lists, ho became functus 
, ojfficio : — Held : the issue of a manda- 
1 mua to the revising officer as asked for 
I should bo refused, as it would be 
fruitless A futile.— B. v. Bonnak 
(1903), 14 Man. L. K. 467.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.^ 
F. (a). 

1038 i. IFrU will not lie if altemcUive 
remedy open.}— A mandamus will be 
granb^ only where the appot. has no 
other spoolflo legal remedy, not where 
such remedy exists, but Is impro- 
(luctive. — H ughes v. Mutual Fuub 
Insurance Co. of the Distriot of 


Nkwcastlk (1856), 13 U. C. B. 153. — 

CAN. 

1088 ii. .} — Re O’Leary A 

Blandfoku School Trusitaes (1860), 
19 U. O. B. 556.— CAN. 

1038 iii. .1—11. V. Pbuduomme, 

He North Dufkiuun Election (1887), 
4 Man. L. B. 269.— CAN. 

1042 i. Equally convenient, bene- 

ficial db effectual,}— ^hero an alter* 

I native remedy equally convenient, 

I beneficial or effect i\c exists, a writ of 
' mandamus will not be granted.-- iie 
1 McKay, [19173 3 W. W. R. 447.— CAN. 

1042 ii. — “ Other specific A* 

U 2 
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Sect, 1 . — The p rero gative torii : Svb-aect, 3 , F, (a) >] 

B. & Aid. 646 : 11. v, Hertford CoUojro (1878), 3 Q. B. D. 
693. Mentd. A.-G. v, Hotham (1823), Turn. & H. 209 ; 
il. V. Hamsden (1835), 3 Ad. Sc El. 456 ; Barley v. R. 
(1846), 12 Cl. & Fin. 520. 

1043. .] — (1) Where, by custom in a 

parish, the rector nominates one churchwarden 
& the paiishioners the other, & the rector nominated 
as churchwarden a person, who was not resident, 
nor the occupier of any house or land in the 
parish, & the person so appointed was afterwards 
sworn into office, Sc it was desired to question the 
validity of the appointment, on the ground that 
the pei*son appointed was not legally qualified ; — 
Held : an application for a mandamus to the rector 
to nominate a churchwarden was a proper course 
for that purpose, & a rule for a mandamus would 
be made absolute, 

(2) It is well set lied that where there is a remedy | 
equally convenient, beneficial & effectual, a 
mandamus will not be granted. This is not a 
inle of law but a rule regidating the discretion of 
the ct. in granting writs of mandamus, & unless 
the ct. can fe(*c clearly tliat thei-c is another remedy 
equally convenient, beneficial & effectual, the 
writ of mandamus will be granted provided the 
circunLstances are such in other respects as to 
warrant the granting of the writ (Hill, J.). 

(3) A i)roc('eding by (juo warranto will lie for 
usurping an office, whether created by charter alone 
or under the authority of an Act of Parliament, 
provided (he office be of a public nature & a sub- 
stantive office. In my opimon the office of church- 
warden docs not come within that rule (Hill, J.). — 
He Barlow (1861), 30 L. J. Q. B. 271 ; 5 H. T. 
289; 25 J. P.727. 

Annotaiims : — J«<o(2) Gonad. R. v. Lamboum Valley Ry. 
(lb8S), 22 Q. B. D. 463; R. v, Leicester Union, [1890J 
2Q.B.632. Reid. K. v. Hertford CoUege (187 8), 3 Q.B.B. 
693 ; U. V, Joint Stock Cos.* Registrar (1888). 21 Q. B. B. 
131 ; II. V, Incorporated Law Soc., [1895] 2 Q. B. 456. 

•] — (1) The granting of a prero- 
gative ivrit of mandamus is discretionary, & such 
writ will not be granted whei‘e there is another 
remedy equally convenient^, beneficial & effectual, 
open to appet . at the lime when it becomes neces- 
sary to resort to one or other of such remedies. 

(2) The ct. will not grant a prerogative writ of 
mandamus to enforce the registration of a transfer 
of shares in a co., as the remedies provided by 
(J. L, P. Act, 1854 (c. 125), s. 68, & Cos. Act, 1862 
(c. 89), s. 35, are more convenient than proceeding 
by mandamus. 

" (3) In 3854, a remedy whicli did not exist before 
was given by the le^latui*e, viz, : an action of 
mandamus, wliich is in fact for a decree ordering 
the performance of the duty which the ct. thinks 
ouglit to be done (Manisty, J.). — R. v, Lamkourn 
Vaixey Ry. Co. (1888), 22 Q. B. D, 463 ; 58 
L. J, Q. B. 136 ; 00 L. T. 54 ; 53 J. P. 248 ; 5 
T. L. R. 78, D. C. 

Annotations : — As to (1) Consd. & Expld. It. v, St. George the 
Martyr, Southwark Vestry (1892), 61 L. J. Q. B. 398. 
Consd. It. V. St. Giles, Camberwell Vestry (1897), 66 
L. J. Q. B. 337 ; Smith v. Chorley Bistrict Council, 11897] 

1 Q. B. 532 ; It. i>. Wilts & Berks Canal Ck)., Exp, Berkshire 
County Council (1912), 107 L. T. 765. Refo. R. tj. In- 
corporated Law Soc. (1895), 64 L. J. Q. B. 797 ; Bavies 
V. Gas Light & Coke Co., [1909] 1 Ch. 248. As to (2) 
Distd. R. V, h. Sc N. W. Ry., [1894] 2 Q. B. 512. 

1045. .] — The right given to holders 

of stock & debentures by Cos. Clauses Consolida- 
tion Act, 1845 (c. 16), ss. 45, 03, & by Cos. Clauses 
Act, 1863 (c. 118), s. 28, of inspecting the registers 
of a co. can be enforced by an injunction restrain- 


ing interference by the co. with, the stockholder 
in the exercise at ^1 reasonable times of his statu- 
tory right, without his being compelled to apply 
for a mandamus calling upon the directors to adlow 
I inspection. — Hollanb v. Dickson (1888), 37 
' Oh. D. 669 ; 57 L. J. Ch. 602 ; 68 L. T. 845 ; 36 
W. R. 320 ; 4 T. L. B. 286. 

Annotations: — Confd. Bavies v. Gas Light & Ck)ke Co., 

[1909] 1 (/h. 708. Mentd. Mutter e. Eastern Sc Midlands 

Ry. Co. (1888), 38 Ch. B. 92 : Boord v, African Consoli- 
dated Land & Trading Co.. [1898] 1 Ch. 596. 

1046. .]— R. Vn Joint Stock Cos.* 

Registrar, No. 1162, post, 

1047. .] — R. V. Thomas, No. 1092, 

^ 1048. .] — R. V, Leicester Union, 

No. 901, ante. 

1049. .] — A metropolitan borough 

council in assessing, under Local Government Act, 
1888 (c. 41), the compensation to bo paid on the 
abolition of his office to an officer, who had not 
been required to devote his whole time to the duties 
of the office, in accordance with what they ascer- 
tained to be the practice of the Treasury in assess- 
ing the compensation of civil servants, calculated 
the compensation as if the officer’s whole time had 
been required, & deducted 25 per cent, from the 
amoimt so arrived at : — Held : the right of appeal 
to the Treasury given by s. 120 (4) was not so 
adequate a remedy as mandamus, Sl a mandamus 
ought to issue to compel the council to perform 
their duty. 

It is now well established that if a body charged 
with the performance of a public duty do not 
discharge it, a mandamus will lie to compel them 
to discharge it (Lord Alverstone, C.J.). — R. v. 
Stepney Corpn., [1902] 1 K, B, 317 ; 71 L. J. K. B. 
238 ; 80 L. T. 21 ; 60 J. P. 183 ; 50 W. R. 412 ; 
18 T. L. R. 98 ; 40 Sol. Jo. 106. 

Annotation : — Refd. R. Port of London Authority, Ex p, 

Kyiioch, [1919] 1 K. B. 176. 

1050. .] — R. V, Bermondsey Borough 

Council, Ex p, Bermondsey Guardians, No. 1147, 
post. 

1051. Defending summons for pay- 

ment of rate.] — After 1/he allowance of a poor 
rate by the justices, the overseers inserted, in the 
left hand margin of the rate book opposite the 
entries relating to certain lands, the names of six 
I)ersons who were entitled to rights of common 
over such land under a local Act, but whose names 
did not appear in the valuation ILst : — Held : even 
if there had been an assertion that they were 
ratepayers, mandamus would not have been the 
proper remedy, there being an equally effective 
remedy by defending any summonses for enforcing 
payment that might be served upon them. — R. v. 
Monken Habley Overseers, Ex p. Harnett 
(1910), 74 J. P. 169 ; 8 L. G. R. 303, D. C. 

1062. Compelling governors of charity 

to appoint person nominated as almoner.] — 
Clause 19 of the scheme made under the Endowed 
School Act, 1869 (c. 66), for the management of 
Christ’s Hospital provided that a certain number 
of the council of almoners should be appointed by 
the governors “ on the recommendation of,” 
among other bodies, the Lord Mayor & Aldermen 
of the City of London. The governors who 
contended that they had a discretion as io ap- 
pointing a person so recommended, refused to 
appoint a person recommended by the Lord Mayor 
& Aldermen : — Held : mandamus was the proper 
remedy to compel the governors to perform the 
duty of appointing the person recommended. 


ad&niate remedy ,**} — The fact that 
aiipct. for a ntandamua has other 
remedies, is no bar to its issue unless 


they amount to ** other specific Sc 
adequate remedy,** which means a 
remedy '‘equally convenient, speedy. 


benofloial Sc efTeotual .** — He Natksan 
Sc Ramanathan (1916), X. L. 11. 40 
Mad. 125.— IND. 
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There now remains the question whether in this 
case mandamus is the proper remedy* 1 think 
it is. I do not think that either of the processes 
suggested here as alternative remedies is equally 
convenient, beneficial or effectual (Darling, .T.). — 

K. V, Christ's Hospital (Governors), Ex p, 
Dunn, [1917] 1 K. B. 19; 85 L. J. K. B. 1494 ; 
116 L. T. 645 ; 80 J. P. 423 ; 32 T. L. R. 694 ; 
14 L. G. R. 975, D. 0. 

1068. .] — The ct. refused a mandamus 

which was applied for in order to raise the question 
whether the elections of certain officers ought to 
be annual, there being another remedy open to 
the parties making the application. — R. v, Chester 
CORPN. (1813), 1 M. & a 101 ; 106 E. R. 38. 
Annotaiions : — ^Refd. R. v. Salway (1829), 9 B. & O. 424 ; 

R. V. Attwood (1833), 4 B. & Ad. 481. 

1054. .] — R. V. Pavements Comrs., No, 

1085, post 

1055. Debt due from public body — Limita- 

tion of action.] — Semble : where a debt is clearly 
due from a public body, & for the recovery of 
wliich the creditor has no remedy but by a writ 
of mandamus, the ct. will grant the writ, although, 
if there were a remedy by action, 8tat. Limita- 
tions might present a difficulty if pleaded in bar. — 
R, V. SiiADWBLL Paving Acrr Comrs. (1828), 
6 J. O. a M. C. 57. 

1056. Contract not under seal.] — 

rule nisi having been obtained for a mandamus to a 
railway co. to summon a jury to assess compensa- 
tion for damage under their Act, an agreement was 
entered into by their agent witlx claimant. Upon 
this agreement the proceedings for the mandamus 
wore discontinued. On breach of the agreement : 
— Held : as the agreement was not under the seal 
of the CO., it could not be enforced by action. Sc a 
mandamvs would be granted. — R. v, Bristol Sc 
Exeter Ry. Co. (1845), 3 Ry. Sc Can. Cas. Ill ; 5 

L. T. O. S. 215 ; 9 J. P. Jo. 309. 

1057. Remedy in applicant’s own hands.] — 

The Conservators of Bedford Ijevel moved for a 
mandamus to landowners to amend Sc heighten 
certain banks witliin the level, which they were 
liable to repair ration e ienurae. Sc wliich were 
alleged, but not admitted, to be in a dangerous 
state : — Held : the writ would be refused, inas- 
much as 15 Car. 2, c. 17, s. 5, gave the conservators, 
within the level, the authority of Comrs. of Sewers, 
Sc therefore they had a sufficient remedy in their 
own hands. — R. v. Gamble (1839), 11 Ad. Sc El. 
69 ; 3 Per. Sc Dav. 122 ; 9 L. J. Q. B. 2 ; 113 
E. R. 339. 

Annotationft : —Conad. R. v. Leicester Union, [1899] 2 Q. H 

632. Refd. R. V. Bristol Dock Co. (1841), 5 J. P. 546. 

1058. .]-— A mandamus wiU not be 

granted, commanding overseers to sot out in their 
accounts the particular items of which certain 
charges therein are composed, for the information 
of the auditor, this officer having a remedy in his 
o^ hands for the neglect to do so, namely, 
disallowance of the account furnished. It has 
long been a settled rule of law, that where a party 
has any other legal remedy for any wrong or 
omission, this ct. will not interfere by mandamus 
(Wxghtman, j.). — R. V, Haijpax Overseers 
(1841), 10 L. J. M. C. 81 ; 6 J. P. 610. 

1059. .] — R, V, Bath Town-Council (1847), 

9 L. T. O. S. 246 ; 11 J. P. Jo. 437. 

1060. Duty of public nature.] — A man- 

damus was directed to the overseers of C., com- 
manding them to deliver to prosecutor, as collector 


of the poor rates for the now division of the parish, 
the rate books from Apr. 6, 1855 to Jan. 10, 
1856, for the purpose of enabling him to fulfil his 
duty as collector. 

There was not, Sc is not, any legal impediment 
to the books being deliverc^d (o him by defts. ; 
Sc they have been guilty of a breach of duty in 
withliolding them. The duty being of a public 
nature. Sc there being no other adcniuaf-e r(*medy 
than a mandamus, its performancje may be enforced 
by that process (Williams, J.). — R. v, (^hhist- 
CHURCii Overseers (1857), 7 E. & B. 421 ; 27 
L. J. M. C. 23 ; 29 L. T. O. S. 328 ; 3 Jur. N. S. 
1074 ; 5 W. R. 765 ; 21 J. P. Jo. 533 ; 119 E. R. 
1303, Ex. Ch. 

1061. .] — R. V. Inland Revenue Comrs., 

Re Nathan, No. 894, ante. 

1062. Mandamus to levy rate — Adjustment 

of liability by agreement or arbitration.]— Torquay 
C oRPN. V . Cockington Urban District Council 
(1900), 44 Sol. Jo. 760. 

Annotation Mentd. Brooks, Jenkins v. Torquay Corpn. 

& Newton Abbot R. D. C. (1901), 85 L. T. 785. 

1063. To Master of Crown Office— Mandamus 

to summons grand Jury under Middlesex Grand 
Juries Act, 1872 (c. 52).] — ^A rule had been granted 
calling upon the Master of the Crown Office to 

. show cause why he should not summon a grand 
I jury of Middlesex in the K. B. Div. under the 
above Act; — Held: the rule must be discharged 
on the ground that the affidavit on wliich it was 
granted was irregular Sc because there was anoilier 
remedy open to appet. — R. v. Crown Opek^e 
(Master op) (1913), 29 T. L. R. 427, I). C. 

1064. Alternative remedy doubtful.]— R. v. 
Nottingham Old Water Works Co., No. 922, 
ante. 

1065. Alternative remedy inconvenient & obso- 
lete.] — (1) A local Act, 47 Geo. 3, c. cxxxii., s. 2, 
provided that for a competent, provision for the 
rector of the parish it should be lawful for the 
churchwardens, etc. of the parish in vestry 
assembled to levy a rate to the amount of £100 
a year upon the inhabitants of the parish. Sc in 
case they should rt*fuse or neglect to make such 
assessment the inliabitants of the parish should 
forfeit Sc pay to the rector for the time being £500 
for every offence. The vestry refused to make the 
rate, & upon a rule for a mandamus to cofnpel 
them to levy the rate : — Held : as the procedure 
Sc remedy given under the local Act wore uncertain, 
inconvenient, Sc practically obsolete the procedure 
by writ of mandamus was applicable, Sc ought 
to be applied, & the rule would bo made absolute. 

(2) The decision in the R. v. Lambourn Valley 
Ry. Co. [No. 1044, ante] is intended to apply, & 
must bo understood as applying only to a case 
where the duty sought to be enforced, as well as 
the right to claim are in substance of a private 
nature Sc that they do not extend to any case 
where the duties sought to be enforced are merely 
of a oublic nature (Wright, J.). — R. v. 8t. George 
THE Martyr, Southwark, Vestry (1892), 61 
L. J. Q, B. 398 ; 67 L. T. 412 ; 56 J. P. 821 ; 8 
T. L. R. 298, D. 0. 

Annotation: — As to (1) Conad. Smith v. Chorloy Dli^trict 

OounoU, [1897] 1 Q. B. 532. 

1066. Alternative remedy inadequate.] — By 

London Government Act, 1899 (c. 14), s. 11 (1), 
the council of metropolitan boroughs are made the 
overseers of the parishes within their borough. 
The London County Council under County Rates 


1064 1. Alternative remedy dotthtful .] — 
A mandamus was grantod where applt.’8 
olaim was for injury by the oonstruo- 
tion of a railway upon land which he 
occupied as lessee, as It was not clear 


that he could recover damages by 
action.— Re Shadk & Galt & Guklph 
Ry. C?o., Re McNauchton & Galt & 
Guelph Ry. Co. (1856), 13 U. C. R. 
577.— CAN. 


1066 i. Alternative remedy inadequate 
— Too slow — Undcairable.h—TYiQ exist- 
ence of another legal remedy Is no 
objection to the granting of the writ 
of mandamus, where such other remedy 
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Crown Practice. 


Sect 1. — The prerogative writ: Suh^aect 3, F* (a) 

(b) i., ii. & ni.] 

Act, 1852 (c. 81), &; s. 11 (2) of the above Act, 
issued a pi'ecept to the P. Borough Council re- 
quiring them to pay a certain amount, their 
proportion of the county rate. The Metropolitan 
Asylums Board also issued, under the Metropolitan 
Poor Act, 1 807 (c. 6), s. 66, a precept to the P. Guar- 
dians, requiring them to make a certain payment, 
& the guardians served an order for contribution 
on the borough council as overseers. The borough 
council refused to pay either demand, So applica- 
tions wore made for writs of mandamus com- 
manding the borough council to pay the sums, &, 
if necessary, to make & levy a rate. The borough 
council contended that in eitlier case there was a 
statutory only remedy, namely by distress ; 
& that if the ct. had a discretion, it ought to refuse 
to grant a mandamus, as the remedy by distress 
was equally convenient & effectual as by man- 
damus : — Held: (1) London Government Act did 
not specify any remedy for breach of the duty 
impose<I on the borough council by that Act, &, 
therefore, as regards tlie precept of the lx)ndon 
County Council, the ct. could grant mandamus. 
(2) As regards both the i)recepts, the remedy by 
distress, assuming that it did apply to the London 
County (^oimcil rate, was quite inadequate, & 
mandamus was the only effective me.ana of enforcing 
the performance of the borough council’s public 
duty. — K. r. Popi^ar Borough Council (No. 1), 
jl922] 1 K. B. 72 ; 91 L. J. K. B. 163 ; 126 L. T. 
189 ; 86 J. P. 273 ; 37 T. L. B. 963 ; 66 Sol. Jo. 
(W. B.) 2 ; 19 L. G. B. 675, C. A. 

Annoi(Uion : — Consd. R. v. Woolwich B. C., Ex p. Woolwich 

Union Grdiis. (1922), 20 L. G. R. 820. 

Particular alternative remedies open to applicant.] 

•See Sub-sect. 3, F. (6), poet 

{h) Particular Alternative Remedies* 
i. Actions at Law, 

1067. General rule.]— A mandamus to a visitor 
to exercise his power during a vacancy was denied, 
an action at; law being the proper remedy. — B. v. 
Dunelmensem (Bp.) (1758), 1 Burr. 567 ; 97 E. B. 
461. 

1068. .] — B.r.BANKOPENGiAND,No. 1040, 

ante.' 

1069. A corporator who was entitled 

to divide a certain share of t;he profits of a fishery 
which the corporators worked & enjoyed in 
partnership, was suspended from the perception 
of his profits until he paid a fine imposed by a bye- 
law, with the breach of which he was charged : — 
Held : a mandamus to restore him to his office 
w^ould be refused, he being still an officer, & having 
a remedy by an action for the tort against any who 
disturbed him in the lawful perception of his 
profits, if the bye-law were illegal, or he were not 
guilty of a breach of it, or had been unlawfully 
suspended, or, considering the corporators as 
partners in the fishery, he having a remedy in 


equity for his share of the partnership funds 
unjustly wdthheld from him. — ^B. v. Whitstablei 
Free Pishebs, etc. (1806), 7 East, 863 ; 3 

Smith, K. B. 319 ; 103 B. B. 136. 

1070. .]— A mandamus will not be granted 

to enforce the general law of the land, if an action 
will lie, e.g. to enforce the liabiliti^ of common 
carriers, although in some cases it will be granted, 

I even where an indictment may be preferred. — 

I Ex p, Bobins (1839), 7 Bowl. 666 ; 1 Will. Woll. 

6 H. 678 ; 3 Jur. 103. 

I 1071. .] — ^A parf/y had pulled down & 

rebuilt a party-wall, but had not replaced the 
interior decorations in the adjoining house which 
had been on the old wall : — Held : a mandamus 
was not grantable against him at the instance of 
the tenant of the adjoining house, but the remedy 
was by action. — B. v, Ponsford (1843), 12 
L. J. Q. B. 313 ; 1 L. T. O. S. 234 ; 7 J. P. 697 ; 

7 Jur. 767. 

1072. .] — ^A railway Act eiiacted that the 

CO. established by it should, in a given event, pay 
a certain other co. a sum not exceeding a given 
amount, by way of compensation for the loss of 
tolls by the latter co. The given event having 
happened : — Held : mand^amus was not the proper 
mode of compelling the payment of the compensa- 
tion money, as debt would lie on the statutory 
obligation. — B. v, Hull & Selby By. Co. (1844), 
6 Q. B. 70 ; 3 By. & Can. Cas. 705 ; 13 L. .7 . Q. B. 
257 ; 8 Jur. 491 ; 115 E. B. 27. 

Annotations : — Reid. R. V. Southampton Port Comrs. (1861), 

1 B. & S. 6. Mentd. Hutchinson v. OUlespio (18.^6), 11 

Exoh. 798. 

1073. J — A writ of mandamus to the Tithe 

Comrs. stated that there were certain differences 
between certain landowners of the parish of 11. 
& the vicar as to whether old inclosed lands were 
wholly exempt from the render of great tithes & 
tithes of wool & lamb, or, if not exempt, whether 
they were subject to the payment of Is. per acre 
yeaily to the impropriator of the parish for & 
in lieu of great tithes & tithes of lamb & wool, & 
whether new inclosed lands were wholly exempt 
from great tithes & tithes of wool & lamb, & com- 
manded the Comrs. to determine the difference so 
pending. On demmrer to the return to the 
writ: — Held: the question raised by the whole 
record was purely one of title between the impro- 
priators &> the vicar which might still be contested 
under the provisions of Tithe Act, 1836 (c. 71 ), 
s. 71, & judgment would be given for the Comrs. — 
B. V. Tithe Coatr-s. (1852), 18 Q. B. 156 ; 21 
L. J. Q. B. 208 ; 19 L. T. O. S. 46 ; 16 Jur. 867 ; 
118 E. R. 68. 

1074. .]— B. V. Keighley Union Guar- 

dians (1876), 40 J. P. Jo. 70, D. C. 

Annotation : — ^Re!d. R. V, Lewisham Uniou, [1897] 1 Q. B- 

498. 

1075. Detinue or trover.] — ^A mandamus to 

churcliwardens to deliver up to the vestry clerk 
the vestry book which had been taken away by 
violence was refused. 


would he inadequate, too slow, or of 
a kind undesirable to be enforced.— 
He GLKNKliGSniRE, Ez p. SEAI^BT 
(1885), 11 V. L. R. 64.— AUS. 

1066 ii. .] — Where the alterna- 
tive remedy is not so effloaoious as that 
by mandamus* the right to the latter is 
not taken away . — He Nrw Brunswick 
& Canada Ry. Co.. Ex p. A.-G. (1878), 
1 P. & B. 667.— CAN. 

PART VI. SECT. 1. SUB-SECT. 8.— 
F. (b) I. 

10671. General rule .] — Mandamus will 
not lie where the true remedy is by 


action for damages. — R utter v. Zer- 
HAN District Hospital, Harris «, 
Zebhan District Hospital (1912), 
8 Tas. L. K. 90.— AUS. 

1067 ii. .} — He ComfEROiAL 

Bank of Canada & London Gas Go. 
(1860), 20 U. C. R. 233.— CAN. 

1067 ill. .1 — Re Newcastle 

(Shekipp) (1831), Dra. 603.— CAN. 

1067 Iv. .] — Elzevir School 

Trustees v. Elzevir Township (1882), 
12 O. P. 548.— CAN. 

1067 V. .3 — Re London, Huron 

& Bruce Ry. Co. & East Wawanosh 


Township (1874), 36 U. C. R. 93. — 

CAN. 

1087 Vi. .1 — Grand Junction 

Ry. CO. V. Peterborough County 
CORPN. (1882), 8 S. C. R. 7 6.— CAN. 

1067 vii. .]— R. V. Lyons (1869). 

I. R. 3 O. L. 484.— IR. 

1067 viii. .] — Reiixy v. Oootb- 

HILL Urban District Council (1900), 
36 1. L. T. 33.— IR. 

b. Action to try iUle to landA 

— On an application for a mandamus to 
a ry. oo. to appoint an arbitrator to 
determine compensation for land taken. 
It appeared that the oo. disputed the 
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If the muniments belonged to him as annexed 
to his office he may bring an action of detainer 
or trover (Lord Ellbnborough, O.J.)- — ^Anon, 
(1816), 2 CMt. 266. 

1076. .] — Ex p, HoUiOWAY, No, 1282, 

post 

ii. Actiom of Mandamus. 

1077. For enforcement of private rights & duties 
— ^Transfer of shares.] — R. v. Lambourn Vatjjcy 
Ry. Oo., No. 1044, ante. 

1078. Not when duties of public nature 

involved.] — R. v. St. Georob the Martyr, 
Southwark, Vestry, No. 1066, ante. 

1079. .] — rule for a prerogative 

writ of mandamus is not the proper mode for 
enforcing a statutory obligation which can be 
made the subject of an action for the breach of the 
statutory duty in which a mandamus may be 
claimed. — R. v. London & North Western Ry. 
& Great Western Ry, (1896), 66 L. J. Q. B. 
516 ; 74 L. T. 624, D. 0. 

1080. .] — The owner of premises in 

the metropolis alloged that a defective drainage 
pipe on his premises was a sewer within Metropolis 
Management Act, 1856 (c. 120), & therefore, 
repairable by the vestry. The vestry denied that 
the pipe was a sewer ; — Held : a prerogative writ 
of mandamus ought not to be issued to the vestry 
directing them to repair the pipe, the proper 
proceeding being for the owner of the premises 
to bring an action against the vestry for a declara- 
tion of right for a mandamus. — R. v. St. Giles, 
Camberwell, Vestry (1897), 66 L, .T. Q. B. .337 ; 
61 .T. P. 217 ; 45 W. R. 335 ; 13 T. L. R. 162 ; 
41 Sol. Jo. 227, D. 0. 

1081. .]—Ex p. Page (1897), 14 

T. L, R. 61, C. A. 

1082. .] — A canal co., the predecessors 

in title of defts., acting under powers conferred 
upon them by a private Act of Parliament, made a 
canal, & in so doing cut through an old highway, 
which they carried by a new bridge over the canal. 
The canal under the bridge was no longer used 
for navigation, & the bridge, owing to its steepness 
& narrowmoss, was very inconvenient for the 
traffic of the district. The bridge having fallen 
into disrepair & become dangerous, the ct. granted 
a mandamus to compel the canal co. to repair the 
bridge. 

I doubt whether the duty of repairing a bridge 
is too uncertain a duty to be enforced by the 
prerogative writ of mandamus (Lord Alvbr- 
STONB, C.J.), 

With regard to the question whether an action 
for mandamus would have been an alternative 
remedy, an action for a mandamus only applies 
where private rights alone are involved & is not 
intended to be substituted for the prpogative 
writ of mandamus where public rights are involved. 


Therefore the power to bring an action for 
mandamus is not an alternative remedy which 
would prevent this rule being made absolute. . . . 
An indictment is not regarded as an alternative 
remedy in this kind of case because it does not of 
necessity compel the bridge or road to bo repaired 
for the benefit of the public (Lord Alver- 
STONB, O.J.).— R. V. Wilts & Berks Canal 0o„ 
[1912] 3 K. B. 623 ; 82 L. J. K. B. 3 ; 107 L. T. 
766 ; 77 J. P. 24 ; 10 I.. G. R. 1033, D. 0. 

1083. Whether power to grant prerogative writ 
limited.] —The ct. wdll not refuse to grant a prero- 
gative writ of mandamus in every case in which 
an action of mandamus would lie. — R. v. London 
& NoRTk Western Ry. Co., [1894] 2 Q. B. 512 ; 
63 L. J. Q. B. 696 ; 58 J. P. 719 ; 10 R. .359, D. C. 
Annotations : — ^Reld. li. v. St. Giles, Camberwell, Vestry 

(1897), 66 L. j. Q. R. 387 ; Smith v. Chorley District 

OounoU, [1897] 1 Q. B. 632. 

/ 

iii. Appeals. 

1084. By writ of error.] — In an action of debt 
in the Palace Ct. deft, having suffered judgment 
to go by default, that ct. refused to allow iiltf. 
to sign final judgment, as by law, it was contended, 
he might do, but this ct. refused a mandamus to 
compel the inferior ct. to allow final judgment to 
be signed, leaving pltf. to his remedy by writ of 
error, when he had taken tlie necessary steeps for 
that purpose. — ^Arden v. Connell (1822), 6 
B. & Aid. 885 ; 100 E. R. 1415 ; suh nom. R. v. 
Conynoham .(Marquis), Arden v. Connell, 1 
Dow. &; Ry. K. B. 629. 

Annotations : — ^Mentd. Weald v. Brown (1832), 2 Cr. & J, 

672 ; Cousens v. Paddon (1835), 5 Tyr. 535 ; NicbollH v. 

Tuck (1853), Ball Ct. Caa. 194. 

1085. To quarter sessions.] — (1) The writ of 
mandamus is a writ issuable only in defect of any 
other specific legal remedy. 

(2) Where a power of appeal to the sessions is 
given, Sc, previous to such appeal being made, 
application is made for a mandamus, it will bo 
rejected, & the party so applying will be referred 
to that ct. — R. V. Pavements Comrs. (1827), 5 
L. J. O. S. M. C. 65. 

1086. .] — The ct. will not grant a mandamus 

to overseers to produce their appointment, for the 
inspection of a rated inhabitant, the defect sug- 
gested in such appointment being properly the 
subject of an appe^ to the sessions. — R. v. Har- 
rison (1816), 9 Q. B. 794 ; 2 New Mag. Oas. 21 ; 
2 New Sess. Cas. 490; 16 L. J. M. C. 33; 8 
L. T. O. S. 157 ; 10 Jui*. 981 ; 115 B. R. 1481. 

1087. .] — 8. applied for a renewal of a 

certificate to sell beer to bo consumed on the 
premises, which the justices refused. 8. did not 
demand a statement in writing of the ground of 
the decision pursuant to Wine & Beerhouse Act, 
1869 (c, 27), s. 8 ; & the justices did not state 
such ground in writing. S. having obtained a 
rule for a mandamus to the justices to grant the 


app]fc.*B title, & claimed title in them- 
selves : — Held : the applt. must be 
left to an action to try the title. — Re 
Jones & Erie Sc Niagara Rr. Co. 
(1876), 25 C. P. 659.— CAN. 

0 . Trespass.] — A mandamus to 

restore public books obtained by fraud 
was refused, as appet. might bring 
trespass, olaimlng a mandamus In the 
action.— ite MoLay (1864), 24 U. C. R. 
54.— CAN. 

PART VI. SECT. 1, SUB-SECT. 8,— 

F. (b) ii. 

1077 1. For enforcement of private 
rights dt duties — Transfer of shares.}^ 
Whore the remedy sought is only in 
respect of private rights, e.a. to compel 
a oo. to register transferees of shares 


& to issue oertlfloatos, mandamus can 
only bo obtained in an action. — 
ITutthings V. Canada National Fire 
Insurance Co., [1917] 2 W. W. R. 41. 

—CAN. 

1077 ii. Issue of debentures _ 

corporation.] — ^A writ oi mandamus to 
compel the issue of debentures by a 
munjolpal corpn. under a bye-law in j 
aid of a railway, will not be granted 
upon motion, but appet. must bring 
Ills action. — Re Canada Atlantic 
Ry.Oo V. Cambridge Township (1883), 

3 O. R. 291.— CAN. 

1077 Hi. .] — All action was 

brought to compel defts. to receive & 
transport packages of intoxioating 
liquor sold from pltfs.* warehouse to 
persons In other provinces or In foreign 


countries, pltfs, moved for an interim 
I mandatory order: — Held: the order 
sought was the order gi'antable in an 
action, & not the prerogative writ of 
mandamus.' — Graham & Stran(i v. 
Dominion Express Co., [19201 48 
O. L. R. 83.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3. 

F. (b) Hi. 

d. General rule 1 — mandamus to 
compel a ct. to proceed with an action 
refused, because appet. hod a remedy 
by appeal. — ^M evers t\ Baker (1866), 
26 U. C. U. 16.— CAN. 

e. .] — Mandamus Is not grant- 

able as of right, but is founded on 
the want of a speciflo remedy, Sc will 
not be grranted in oases where pltf* 
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application : — Held : the rule must be discharged 
as the proper remedy was by appeal. — 11. v, 
Ashton-under-Lyne JJ. (1873), 37 .1. P. Jo. 85. 

1088. .] — Where justices had refused a 

certificate for a licence to sell beer* <4c., not to be 
consumed on tlie premises, on other groimds than 
those prescribed by Wine & Beerhouse Act, 1869 
(c. 27), s. 8: — Held: a mandamus would be 
refused on the ground that appet. might have 
appealed to quarter sessions. — H. v. Smith (1873), 
L. K. 8 Q. B. 146 ; 42 L. J. M. 0. 46 ; 21 W. li. 
382 ; 8ub norn, R. v, Southport JJ., 28 L. T. 129 ; 
37 J. P. 214. 

Annotations : — Distd. R. v. Thomas, [1892] 1 Q. B. 426. 

]Md. R. V. Farquhar (1874), L. R. J) Q. B. 258 ; R. v. 

OoddH, 11906] 2 K. B. 40. 

1089. Remedy by appeal elected — Whether 

bar to proceedings for mandamus.] — K., the 

licensed tenant of premises in the coimtry, aban- i 
doned possession in Dec., & the house was shut 
up. At Die annual licensing meeting in Sept., 
neither K. nor anyone for him asked for a renewal, 
but, the house being unoccupied. 11., the landlord, 
asked for renewal, cither in K.’s name or his 
own, wliich the justices refused. A new tenant, 
P., entered after the annual meeting was over, 
&, after notice*, applied to transfer sessions on 
Oct>. 12, but his application was refused, &; on 
appeal to quarter sessions tlds refusal was con- 
firmed on Jan. 6 following : — Held : after P.’s 
appeal to quarter sessions, he was precluded from 
asking for a mandamus, as in doing so he had 
ek‘cted his remedy, & his present application was 
for a mandamus lo the wrong justices, — R. v, 
Newcastle-upon-Tyne Ijcensing JJ. (1887), 51 
J. P. 244 ; 3 T. L. R. 351, (\ A. 

1090. .]— P., the licensee of a 

beerhouse, was served with notice of opposition 
to the renewal of his licence by the superintendent 
of i)olice, who appeai*ed to oppose & was heard, 

& the justices refused the renewal. The owners 
of the house appealed to quarter sessions : — Held : 
after appealing to quai't^er sessions, applt., having 
elected Ms remedy, could not obtain a mandamus 
to the licensing justices. — R. v, Bristol Licensing 
JJ., R. V. Gloucestershire JJ. (1893), 68 L. T. 
225 ; 57 J. P. 486 ; 9 T. L. R. 273 ; sub uom, 
R. V, Glou<’Estershire JJ., R. v, Bristol 
Licensing JJ., 41 W. R. 379 ; 37 Sol. Jo. 269 ; 

5 R. 276, D. C. 

Annotation Mentd. R. r. Kent JJ„ [1896] 2 Q. B. 306. 

1091. .] — The licensing justices 

of P. gave notice that they intended to object 
to the renewal of certain licences, having them- 
selves previoi^ly taken steps to get information 
as to the requirements of the division & the number 
of licensed houses, & on that information they 
considered thei*e were too many licensed houses 
for the population. The applications were made 

6 refused. The licence holders thereupon entered 
an appeal to quarter sessions, & also moved & 
obtained a rule nisi for a mandamus directed to 
the justices : — Held : the notices of appeal to the 
quarter sessions were no bar to proceedings for 
mandamus, & conversely that the failure of the 
application for a mandamus did not invalidate the 
notice of appeal. — R. v, Howard, etc., Parnham 


I Licensing JJ. (1902), 71 L. J. K. B. 754 ; aii6 
nom, R. V, Parnham JJ., 66 J. P. 579 ; 60 W. R. 
' 573 ; 18 T. L. R. 614 ; 46 Sol. Jo. 486, D. 0. ; 
affd, on other grounds, [1902] 2 K. B. 363, C. A. 

I 1092. Where remedy by appeal inadequate 

— Grounds of decision not stated.] — When justices 
I refuse an application for the licence of a beerhouse 
t licensed on May 1, 1869, & since continuously so 
licensed, they are bound to state their grounds 
at the time of refusing the application, &, if they 
do not so state them, a mandamus will be granted 
commanding them to liear & determine the 
application. 

It is quite possible that there might have been 
, good grounds for an appeal [to quarter sessions] if 
I the grounds of the decision had been announced 
to the appet.. Sc in that case a mandamus would 
not be granted, for there would be an adequate 
remedy by appeal. That rule, however, as to the 
grant of a mandamus is not inflexible, or applicable 
in cases of tMs kind, where a person does not know 
the grounds of the decision against him & how to 
shape his appeal (Hawkins, J.). — R. v. Thomas, 
[1892] 1 Q. B. 426 ; 66 L. T. 289 ; 66 J. P. 151 ; 
40 W. R. 478 ; 8 T. L. R. 299 ; suh nom, R. v. 
Bristol JJ., 61 L. J. M. C. 141, D. C. 

Annotations: — Mentd. Baldwin r. Dover JJ., [1892] 2 Q. B. 

421; Price v. James, [1892] 2 Q. B. 428 ; Symonds v, 

Wedmoro, [1894] 1 Q. B. 401. 

1093. To poor law board — Appeal pending.) — 

TMs ct. refused to make absolute a rule calling 
upon justices to show cause why they should not 
issue their warrant for a sum of money placed to 
I the debit of overseers in their accounts, Sc cer- 
tified as correct by the poor law auditor, in a case 
in wMch there was an appeal pending before the 
poor law board. — R. v, Denbigh JJ. (1859), 
33 L. T. O. S. 145. 

1094. To appeal tribunal — From decision of 
tribunal under Military Service Acts.] — W. applied 
to the H. local tribunal, under the Military Service 
Acts, for exemption from military service. The 
hearing of the application was adjourned. At the 
beginmng of the adjourned hearing three members 
of the tribunal were present, & that number 
constituted a quorum. W.’s solr. proceeded to 
explain that W.’s absence was due to a business 
engagement. During tMs explanation the fourth 
member of the tribunal arrived. All four members 
remained until the end of the hearing of the case. 
Sc all agreed that the application shoMd be i*efused. 
W. obtained a rule nisi for a mandamus directed 
to the tribunal on the ground that the fourth 
member of the tribunal, who was not present during 
the whole of the proceedings, voted on a question 
affecting the decision, contrary to Military Service 
Regs, (Amendment) Order 1916, Part I., s. 2, 
reg. 5 ; — Held : the rule must be discharged since 
the application was based on trumpery grounds. 
Sc since the appet. had a right to appeal to an 
appeal tribimM against the decision of the local 
tribunal. — R. v, Hendon Local Tribunal, Ex p, 
Watson (1917), 86 L. J. K. B. 1256 ; 116 L. T. 
672 ; 81 J. P. 212 ; 15 L. G. R. 616, D. 0. 

1095. To law officer.] — M., having applied for 
letters patent for an alleged invention & having 
lodged a complete specification, the assistant 
comptroller, acting for the comptroller, decided 
in effect that the application could not be accepted 


has a remedy by appeal. — A bchkk v, 
Brittain (1873), 1 J. R. 69 ; 2 C. A. 
294,-~N.Z. 


7 


f. .] — Buroess V, Moody (1889), 

N. Z. L. R. 320.— N.Z. 


ff. .] — Rawlins v, Revkll 

(1801), 11 N. Z. L. It, 380.— N.Z, 


h. .] — 8UTHERIJiND V, MC- 

Gimpsby (1898), 17 N. Z. L. R. 431. 

— N.Z. 

k. To judffe of inferior court — 
Where remedy by appeal more costly — 
To consider qtiesiion of costs ,] — The 
ct. should exercise its discretion In 


favour of granting a mandamus order- 
ing the Judge of an inferior ct. to con- 
sider a question of costs as that 
remedy was more appropriate, loss ex- 
pensive &: more reliable than by way 
of appeal. — R. e. Brbcham & Co., 
Ex p, Cameron Sl Co., [1910] V. L. R, 
204.— AUS. 
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OP allowed io proceed until the complete specifica- 
tion had been amended. M. applied for & obtained 
a rule nisi for a mandamus addrassed to the comp- 
troller or his representative to hear & determine 
the application for a pal^ent, on the ^ound that 
the comptroller had exceeded his jurisdiction in 
refusing the application ; — Held : even if fliere 
was ground of complaint against the comptroller 
for what had been done, the remedy would bo by 
appeal to the law officer, 6c the rule must be dis- 
charged. — R. V, Patents Comptroller-General, 
Ex p. Muntz (1922), 127 L. T. 647 ; 38 T. L. R. 
652 ; 66 Sol. Jo. 658 ; 39 R. P. 0. 335, D. 0. 

Appeals from registrar to county court judge.] — 
See County Courts, Vol. XIll., p. 633, Nos. 848- 
860. 

Appeals to visitors of charitable corporations.] — 

See Charities, Vol. VIII., Part IX., Sect. 2, 
pp. 385 et seq. ; Corporations, Vol. XITI., p. 413, 
No. 1328. 

iv. Case Stated, 

1096. General rule.] —An information for an 
offence committed on Mar. 26 was laid under 
Cruelty to Animals Act, 1849 (c. 92), s. 16, on 
Apr. 26. The justices, on objection tak(m, 
decided that the information was too late. No 
case was applied for within seven days, 6c prose- 
cutor applied for a mandamus to hear & determine : 

- —Held : as an application for a case to be sta< ed 
was a inor(i convenient reiriedy, a rule for 
mandamus would bo refused. — R. v, Wisbech JJ. 
(1890), 64 .1. P. 743 ; 7 T. L. R. 21, D. C. 

AnnotcUiona ReM. He MotiTiiouih8hii*o JJ., Kjt p. WilliauiM 

(1890), 7 T. L. H. 79 ; H. v. Byrdo U Pontypool Gan (’o., 

Exp. Williams (1890), 60 L. J. M. C. 17. 

1097. Case* offered by Justices— Refused by 
applicant.] — Wlien a case is offered by sessions, 
t4i(‘ party to whom it is offered is not bound to 
accept it 6c forego tho remedy by mandamus. — 
R. V. West Riding of Youkshiup: JJ. (1842), 
11 Ij, J. M. C. 81 ; 6 J. P. 585. 

1098. .]— On an appeal against an 

order of removal, the justices quashed the order 
on a point of law, subject to a case. Resi)s. after- 
wards abandoned the case, & applied for a man- 
damus to compel the justices to hear the appeal ; — 
Held : the application for a mandamus could not 
be entertained, 6c the rule would be discharged 
with costs. — ^R, V, Suffolk JJ. (1837), 6 Ad. 6c Bl. 
109 ; 1 Nev. & P. K. B. 306 ; WiU. Woll. 6c Dav. 
6 ; 1 J. P. 5, 136 ; 112 B. R. 42. 

1099. Case obtained by applicant — But not 
brought up.] — Where the quarter sessions have 
dismissed an appeal upon a point of practice, 
subject to a case, which appets. for tho case have 
not brought up, tliis ct. will not, at their insi>ance, 
grant a mandamus to enter continuances 6c hoar 
the appeal. — R. v. West Riding JJ., Warms- 
woHTH V, Doncaster (1834), 1 Ad. & El. 606 ; 110 
B. R. 1339. 

Annotation R. v. Suffolk JJ. (18.37), G Ad. & El. 

109. 

See, also, No. 1227, post. 

1100. .] — ^A district rate was made by 

the urban district council of B. on a tramway co., 
6c was demanded in writing, but the co. refused to 
pay. After the lapse of more than fourteen days 
from the date of the demand proceedings were 
tak:en before justices to recover the amount of 
the rate under Public Health Act, 1875 (c. 55), 
8. 266. The co. contended that they were liable 
to pay on one-fourth part only of the net annual 
value of the tramroad on the ground that it was 


a rmlway within s. 211 (1) (h) of the Act, 6c that 

I a distress warrant should not be granted for the 
full amount. The justices decided that the co. 
had shown sufficient cause for non-payment of 
the full amount, 6c reduced the rate in accordance 
with the co.’s contention 6c made an order for the 
reduced amount. Subsequently the rating 
authority having demanded the reduced amount, 
& having given a receipt for it, obtained from the 
justices a case stated for the opinion of the High 
Ot., but afterwards withdrew the case stated. A 
rule 7iisi was then obtained calling upon the justices 
to show cause why they should not hear 6c deter- 
mine an application for the issue of a distress 
warrant for the full amount of the rate :~Held : 
whether the justices were or were not entitled to 
make an order for a less amount than that appear- 
ing on the face of the rate, the ct. would not in the 
circumstances issue a mandamus to the justices 
io issue a warrant for the full amount. — R. v. 
8HUTTT.EWORTH, Ex p. TiCKLB (1908), 72 J. P. 

, 329 ; 6 L. G. R. 1026, D. C. 

I 1101. Case argued & decided.] — R. v. Cambridge- 
shire JJ. (1856), 27 L. T. O. S. 104. 

V. Certiorari. 

Certiorari generally, see Part IX., post, 

1102. To compel justices to rehear cause — On 
ground of interest of Justice in previous proceeding.] 

— ^W., having applied to the licensing justices for 
a licence for a new hotel, & the three justices who 
were sitting having refused it, afterwards applied 
to tho ct. for a mandamus to have the case lieard 
again on the ground that B., one of the justices, 
was interested as owner in one of the licensed 
houses near the proposed hotel. The affidavits 
showed that B.’s wife had succeeded to the liccmsed 
house, 6c was tenant for life, but it was a small 
lioust' vithout hoi^d accommodation, & not likely 
to be injured by the new licence being granted : — 
Held: (1) a mandamus could not be granted 
because, the decision not having been set aside 
or quashed on certiorari, the case could not be 
heard again ; (2) if a certiorari were applied for 
the affidavits ought to st^ate that tlie paHy apply- 
ing, 6c his solr. did not know at the time that one 
of the justices was interest'd. — R. v. Kent J.J. 
(1880). U J. P. 298, D. C. 

1103. To compel justices to state case.] — .lustices 
made an order under Dogs Act, 1871 (c. 56), s. 2, 
that a certain dog, being dangerous, should be 
kept under proper control & led by a leash by day 
^ chained up by night. On motion to make abso- 
lute a rule for a mandamus to the justices to stale 
a case as to whether they had pf)wer to specify the 
manner of control : — Held: as the point could 
liave been more conveniently raised by certiorari, 
the rule must bo discharged. — R. v. Owen, etc. 
J J., Ex p. ScovELL (1907), 72 J. P. 60 ; 52 8ol. Jo. 
132, D. C. 

vi. Equitable lie medics. 

1104. Whether bar to mandamus — If legal right 
in applicant.]— On a commission of charitable 
uses it was agreed between the lord of the manor 
of A. 6c the inhabitants of W. within the manor, 
that certain copyhold lands should be let for the 
maintenance of a stipendiary curate of the chapel 
of W. to be nominated by a majority of the 
inhabitants, 6c to be allowed by the lord, & by him 
presented to the ordinary for a licence to preach. 
The usage of nominating, etc. had been pursuant 
to the agreement. The lord liaving refused to 


‘ PART VI. SECT. 1, SUB-SECT. 8.— F. (b) iv. 

1096 i. General rule .] — Mandamna will not be grranted wboro appet. has a remedy by special case, — R. v. Ht^okall 
Ltckxsinq Court, Ex p. Ohiconi (1919), 13 Q. S. K. 4. — ^AUS. 
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allow & present the nominee of a majority of the I 
inhabitants, the latter grayed a maddamus, which j 
the ct. refused, for their right was either a mere 
trust, & then their remedy was in equity, or it was 
a log^ right, & then a auare impedit woiild lie. i 
This is a ti*ust &> therefore the remedy is in 
a ct. of equity. A party applying for a mandamus 
must make out a legal right, though if he show i 
such legal right & there be also a remedy in equity 
that is no answer to an application for a man- ' 
damns ; for when the ct. refuse to grant a man- 
damus because there is another specific remedy i 
they mean only a specifle remedy at law (Bulleb, 
J.). — R. V. Stafford (Marquis) (1790), 3 Term 
Rep. 646 ; 100 E. R. 782. I 

AnnotaHons : — Consd. R. i'. Canterbury Arohbp. & London 
Bp. (1812), 15 Fast, 117. Apld. R. tf. Balby & Workson 
Turnpike Road Trustees (1853), 22 L. J. Q. ii. 164. Re!^ 

R. V. Orton. Trustees (1849), 14 Q. B. 139 ; MaoAIllster 
V. Rochester Bp. (1880), 5 C. P. D. 194. 

1105. .] — R. V. Southampton Port 

CoMRS., No. 1530, post. 

1106. R. V. WniTSTABLE PREE PlSHERS, | 

ETC., No. 1009, ante. ' 


1107. R. V . Ketohley Union Guar- 

dians (1870). 40 J. P. Jo. 70, D. O. 

Annotation : — Refd. R. r. Lewisham Union, [1897] 1 Q. B. 

498. 

Legal right In applicant — Whether condition pre- 
cedent to issue of writ .] — See Sub-sect. 3, C., 
ante. 


vii. Execution. 

1108. General rule — Execution fruitless.] — A 

statutory co. was established, with power to make 
calls, to sue &; be sued in the name of their 
treasurer, or any director. An action was brought 
against the treasmer, & judgment was entered 
up against the co., who appeared to have no assets : 
— Held : (1) a mandamus commanding the co. to 
pay the sum recovered & costs must be refused ; 
(2) a mandamus requiring the co. to make calls 
to enable them to satisfy the debt, it appearing 
that calls sufficient to satisfy the judgment had 
been made but not paid, & that the co, had not 
now the proper officers for making such calls, must 
be refused. — R. v. Vkttoria Park Co. (1841), 
1 Q. B. 288 ; 4 Per. & Dav. 639 ; 113 E. R. 1142. 
AnnoicUions : — As to (1) <£' (2) Consd. R. v. Poplar B. C.. 
Ex p. Ij. C. C., R. 1 ?. Poplar B. C., Ex p. Mctrqimlitan 
Asylunis Board (1921), 37 T. L. R. 963. Refd. Ward v. 
Lowndes (1859), 1 E. & E. 940. 


1109. Power to levy execution barred by statute 
— ^Against treasurer or director of corporation 
defending action — ^Mandamus to directors.] — (1) It 

is tocretionary in the ct. either to determine the 
validity of a return to a mandamus on motion, or 
to order the case to be set down in the Crown 
paper for argument. 

(2) A co. was incorporated by Act of Parliament, 
which directed that aU actions against the co. 
should bo prosecuted against the treasurer or a 
director for the time being, but that the body or 
goods, lands, etc. of such treasm^r or director 
should not, by reason of his being deft, in such 
action, be liable to execution. An action having 
been brought by T. against the treasurer as such, 
& another by the co., in the name of the treasurer, 
against T., all matters in difference were referred 
to an arbitrator, who awarded that T, had cause 
of action against deft., as such treasurer, for a 


certain sum, & directed that the treasurer should 
pay T. that sum on demand ; A: as to the other 
suit, he awarded that the treasurer, as such, had 
no cause of action, & ordered him, as such treasurer, 
to pay T. the costs on demand : — Held : a man- 
damus would lie to the treasurer & directors, 
commanding them to pay the sums awarded. — 
R. V. St. Katharine Dock Co. (1832), 4 B. & Ad. 
360 ; 1 Nev. & M. K. Bt 121 ; 110 B. R. 491 ; 
stib nom. Corps v. Glynn, 2 L. J. K. B. 66. 
Annotations : — As to (2) Oonid. R. v. Victoria Park Co. 

(1841), 1 Q. B. 288. Refd. R. v. Nottingham Old Water- 
works Co. (1837), 1 Nev. & P. K. B. 480 ; Harrison v. 

Timmins (1838), 4 M. & W. 510 : R. v. Eastern Counties 

Ry. (1840), 2 Ry. & Can. Cas. 260 ; Moflatt v. Dickson 

(1853), 1 C. L. R. 294. 

viii. Indictment. 

1110. Where indictment proper remedy.] — If a 

constable seizes goods under a warrant upon 
conviction of justices & the conviction is removed 
into the K. B. & affirmed, & then the goods are 
sold, a mandamus does not lie to compel the con- 
stable to ]pay over to prosecutor any part of the 
money levied. 

If we should grant a mandamus & the constable 
refuse to comply with the command of the writ, 
all we can do is to fine him, & it is a roundabout 
way. You may indict him or proceed against 
him by way of information (Holt, C.J.). — R. v. 
Nash (1703), 2 Ld. Raym. 989 ; 92 E. R. 159. 
Anno^ion: — Mentd. R. u. Wigan Corpn. (1758), 2 Kony. 

1111. .] — Motion for a mandamus to fhe 

overseers of the parish of M. to collect the rate 
at which they had assessed the rector of the parish. 
The rector was assessed in the rate at a certain 
sum which the overseers refused to collect, alleging 
that a parol agreement had been entered into 
between the inhabitants of the parish, assembled 
in vestry, & the late rector, whereby the latter 
agreed to forego his small tithes, & the former, in 
consideration thereof, agreed that he should be 
assessed to the poor’s rate, but that this assess- 
ment should never be collected : — Held : the 
mandamus would not be granted as the party had 
a remedy, if in no other way, at least by indicting 
the overseers. — R. v. St. Mary, Norwich (In- 
habitants) (1791), Nolan, 28. 

1112. .] — R. V. Bristow, No. 1191, post. 

1113. ,] — ^Where the treasurer of the county 

of S. refused to pay the expenses of a witness in a 
case of felony, pursuant to an order from a borough 
sessions, under Disorderly Houses Act, 1818 
(c. 70), the proper remedy was held to be by indict- 
ment, or by an attachment in the inferior ct., & 
not by mandamus. — R. v. Surrey County 
Treasurer (1819), 1 Chit. 660. 

Annotations: — Consd. R. v. Joyea (1835), 3 Acl. & El. 416 ; 

R. V. Wood Ditton (1849), 3 New Mag. Caa. 166. ^fd. 

R. V. Staffordshire JJ. (1835), 1 Har. & W. 277 ; R. v. 

Clark (1844), 5 Q. B. 887. 

1114. .] — R, V. Jeyes, No. 1194, post. 

1115. .]— R, V. Payn, No. 1188, post. 

1116. .] — The ct. will not grant a m,an- 

damus to compel the repair of a turnpike road. 

I know of no instance of a mandamus to repair 
a road. This case should be put in the same train 
as the Barnard Castle Case [not reported], by the 
parish submitting to an indictment, &; c^ling on 
the trustees for contribution to the fine (I^bd 
Denman, C.J.). — R. v. Oxford & Witney Turn- 
pike Roads Trustees (1840), 12 Ad. & Bl. 427 ; 


PART VI. sect. 1, SUB-SECT. 8.— 
P. (b) vlil. 

1110 j. Where indictment proper 
remedy.] — A mandamus, to the 
treasurer of a diatriot to pay the 


ahertff’a oooount, audited by juatioes 


Non repair of bridge .] — 


in qimiier aeasions, was refuaW, fc the R. w. Brown (1863), 13 C. P. 356. — 
sheriff left to his remedy by indict- CAN. 

, to. .}-WheM a ooantj- 

1 U. C. R. 513. CAN. council la liable to repair a bridge the 
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4 Per. Sc Dav. 164 ; 0 Jur. 216, n. ; 113 E. R. 
873. 

Annotaliona .* — Oonid. B. v, Rathmlnes & Rathfcar Improve- 
ment Comrs, (1864), 11 L. T. 281 ; A.-Q. v, Staffordshire 
County Council. [1905] 1 Cli. 336. 

1117. .] — The ct. will not grant a man- 
damus requiring parish officers to receive a pauper 
in obedience to an order of removal. The proper 
course is by indictment . — Ex p. Downton Ovkii- 
SBBRS (1858), 8 B. & B.*856 ; 27 L. J. M. 0. 281 ; 

6 W. R. 224 ; 120 E. R. 320. 

1118. Where indictment not equally beneficial, 
convenient & effectual.] ; an indictment 
against inclosure comrsv for not obeying an order 
of sessions directing them to set out a road as a 
public road, would not be such a remedy to a 
party, supposing him entitled to have the road 
so set out, as would make the ct. refuse to interfere 
by mandamus. — B. v. Dean Inclosltrb Comrs. 
(1813), 2 M. & S. 80 ; 105 K. R. 311. 

Annotahona : — ^Reld. H. v. Severn & Wye By. (1819), 2 

11. & Aid. 646 ; 11. v. Jeyes (1835), 3 Ad. El. 4 1 6 ; Ax p, 
Robins (1839), 1 Will. WoU. & H. 578. Mentd. K. v, 
Cumberland JJ. (1822). 1 B. & C. 64. 

1119. .] — Where a railway was made imder 

the authority of an Act of Parliament, by which 
the proprietors were incorporated, & by which 
it was provided that the jiiiblic should have the 
beneficial enjoyment of the same, & the co. had 
afterwards taken up the railway : — Held : a i 
mandamus might issue to compel the co. to re- 
instate & lay down again the railway, i 

If an indictment had been a remedy equally I 
convenient, beneficial & effectual as a mandamus, ' 
I should have been of opinion, that we ought not 
to grant the Tnandamus, but I think it is perfectly ' 
clear, that an indictment is not such a remedy, 
for a corpn. cannot be compelled by indictment 
to reinstate the road. The ct. may, indeed, in 
case of conviction, impose a fine, & that fine may 
bo levied by distress ; but the corpn. may submiti 
io the payment ot the fine, & refuse to reinstate 
the road ; & at all events a considerable delay 
may take place. The remedy, therefore, is not j 
so effectu^ as that by mandamus. I am, there- 
fore, of opinion that the circumstance of the corpn. 
being liable to an indictment, is no objection to , 
the granting of a mandamus (Abbott, C.J.). — 
R. V. Severn & Wye Ry. Oo. (1819), 2 B. & Aid. 
646 ; 106 E. R. 601. | 


Annotations : — Consd. R. v. Pasrham Sowers Comrs. (1828), 
2 Man. & Ry. K. B. 468 : R. v. Jeyos (1835), 3 Ad. & El. 
416 ; R. V. Camble (1839), 11 Ad. & EJ. 69 ; R. v. Victoria 
Park Co. (1841), 1 Q. B. 288 ; R. v. York &c North Midland 
Ry. (1852), 7 Ry. & Can. Cas. 236. Refd. Ex n. Robins 
(1839), 1 Will. WoU. & H. 578 ; R. v. Blrml^ham & 
Gloucester Ry. (1842), 2 Gal. & Dav. 236 ; R. v, Clark 
(1844), 8 Jut. 489 : U. v. L. & Y. Ry. (1852). 22 L. J. Q. B. 
57 ; R. V, Poplar B. C. (No. 1), I19ii2] 1 K. B. 72. Mentd, 
.Johnson v. Mid. Ry. (1849), 4 Exch. 367 ; R. v. Kidwelly 
& Llanelly Canal & Tramroad Co. (1850), 15 L. T. O. S. 
223 ; Winch v, Thames Conservators (1872), L. R. 7 C. 1*. 
458 ; Lee Conservancy Board v. Button (1879), 12 CTi. D. 
383 ; R. V, G. W. Ry. (1893), 62 L. J. Q. B. 672 ; Darlaston 
L. B. V. L. & N. W. Ry., [1894] 2 Q. B. 694. 


1120. .] — Ex p. Robins, No. 1070, ante, 

1121. ,] — ^A dock co. was authorised to 

make, complete, & maintain a new course or 
channel for a river, the same to be of equal depth | 
& breadth at the bottom, & of equal inclination 
on both sides with the old course or channel, 
taken by them for the purposes of tlieir navigation ; 


— Held ; a mandamus would lie io compel the co, 
to repah the^ banks of the new channel, though 
they might also be liable to indictment. — R. v. 
Bristol Dock Co. (1841), 2 Q. B. 64 ; 2 Ry. & 
Can. Cas. 599 ; 1 Gal. & Dav. 286 ; 10 L. J. Q. B. 
346 ; 6 J. P. 546 ; 6 Jur. 216 ; 114 E. R. 27. 
Annotations : — Consd. R. v, Rathmlnes & Rathi^ar Improve- 
ment Comrs. (1864), 11 L. T. 281. Mentd. York & North 
Midland Ry. v. R. (1863), 1 O. L. R. 119. 

1122. .] — R. V. Keight.ey Union Guar- 

dians (1876), 40 J. P. Jo. 70, D. C. 

Annotation: — Consd. R. v, Lewisham Union, [18971 1 Q. B. 
498. 

1128. .] — R. V, Wilts & Berks Canal Co., 

No. 1082, ante. 


ix. Petition of Right, 

Petition of right generally, see Part IT., ante, 

1124. Whether alternative remedy — ^To justify 
refusal of mandamus — Reviewing decisions of 
Commissioners of Inland Revenue.] — R. v. Inland 
Revenue Comrs., Be Nathan, No. 894, ante, 

1125. Crown manor.] — R. v, Powell, No. 1159, 
post, 

X. Quare impedit. 

See, generally. Ecclesiastical Law. 

1126. Whether mandamus granted — Where quare 
Impedit available.] — Clarke v. Sarum (Bp.) (1737), 
2 Stra. 1082 ; 93 E. R. 1046. 

Annotations: — ^Refd. R. v. Orton, Truslees (1849), 14 Q. B. 
139. Mentd. Bowell v, Milbank (1772), 1 Term Rep. 
399, n. 

1127. .] — If a quare impedit does lie, 

a mandamus does not (Lord Mansfield, C.J.). — 
Bowell v, Milbank (1772), 1 Term Rep. 399, n. ; 
99 E. R. 1160, n. ; suh nom, Poweix v. Milbanke, 
Cowp. 103, n. ; 3 Wils. 355. 

Annotations Refd. R. v. Orton Vicaragre, Trustees (1849), 
18 L. J. Q. B. 321. Mentd. Read v. Brookman (1789), 
3 Term Rep. 161 ; OUounor v. Cook (1802), 6 Vos. 665 ; 
Hillary v. Waller (1806), 12 Ves. 239 , R. o. Hawkins 
(1808), 10 East, 211 ; A.-G. v, Parmeter, He Portsmouth 
Harbour (1811), 10 Price. 378 ; Bennett v, Neale (1811), 
Wight. 324; Meade v. Morbury (1816), 2 Price, 338 ; 
A.-G. V. Homer (No. 2), [1913] 2 CTi. 140. 

1128. 


895, ante, 

1129. 


No. 1104, ante, 

1130. 


-.] — R. V, Chester (Bp.), No. 
-.] — R. V, Stafford (Marquis), 
-.] — ^Upon an application for a 


mandamus to the chapter of E. to elect G. to be a 
canon residentiary as a qualification for the office 
of Dean, Sc then to elect him to be Dean : — Held : 
if the Crown had any right of patronage to^ the 
deanery, a mandamus would not lie, for, if it 
was a donative, quare impedit would be the proper 
remedy. — R. v, Exeter (Chapter) (1840), 12 
Ad. & El. 612 ; 4 Per. & Dav. 252 ; 0 L. J. Q. B. 
308 ; 4 .Tur. 674 ; 113 E. R. 900. 

Annotations : — Refd. R. v. Orton, Trustees (1849), 14 Q; B* 
139. Mentd. A.-G. v, Horner (No. 2), [1913] 2 Ch. 140. 
fiSi, .] — The advowson of the vicar- 

age of O. was vested in certain persons upon trust 
upon every avoidance to present to the or^nary 
for institution such person as should be nominated 
by the majority of the parishioners. A vacancy 
having occurred, there were two candidates, & it 
was disputed whicli of them had the majority of 
votes. The trustees having refused to present, a 
mandamus was applied for: — Held: (1) as the 


proper remedy is indictment, not 
mandamus, — Re Jamieson & Lanark 
Corpn. (1876), 88 U. C. R. 647.— -CAN. 

n. Nat building bridge ,} — ^A 

mandamus to oompcl the county to 
build a bridge over a river was refused 
for the bridge having been built by a 
j^oint stock oo., the public could not bo 
bound to repaor it ; & the obligation 
being very doubtfin, the parties were 


left to their remedy by indictment. — 
Re Kinnkar & HAnDiM\Nn County 
(1870), 30 U. C. R. 398.— CAN. 

Ills 1 . Where indictment not equally 
beneficial, convenient <€• effectued ,] — 
Deft. 00. obtained an Act enabling 
them to malntcdn a lino of horse cm 
in a city, & were required to keep the 
roadway in repair. Defts. having 


ceasod to operate the line the roads 
fell out of repair. On an application 
for mandamus : — Held : the city had a 
right to proceed by rnandamxts, & was 
not obliged to resort to indictment of 
the nuisance. Such course not pre- 
senting a remedy as beneficial as pro- 
ceedings by mandamus, — Halifax 
City v, City Ry. Co. (1878), R. B. D. 
319.— CAN. 
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Sect 1. — The prerogaiive torii: Sub-sect. 3, F. (b) 
x.j xi. xiLI 

relation of trustee & cestui q%ie trust existed between 
the presenters the nominators, the only remedy 
of the latter for want of presentation was in 
equity ; if, however, the landowners had a legal 
right, they might assert it by quare impedUy 
but in either case mandamus would not lie to 
compel them to present ; (2) the nominee had 
no legal right to be presented, which he could 
hunself enforce, & therefore he could not have a 
mandamus to compel the trustees to present him, 
but his only remedy, under the circumstances, 
was in equity. — K. v. Orton Trustees (1849), 
14 Q. B. 139 ; 18 L. J. Q. B. 321 ; 13 J. P. 551 ; 
117 E. R. 67 ; sub nom, R. v, Barre, 3 New Mag. 
Gas. 200 ; 13 L. T. O. 8, 528 ; sub nom. Re Orton 
Vicarage, 13 Jur. 1049. 

As to mode of procedure by quare imped'd y see 
Ecclesiastical Law. 

xi. Quo Warranto, 

Quo warranto generally, see Part VIII., post. 

1132. Mandamus to admit to office — Office 
lull.] — A mandamus to admit a recorder was re- 
fused, because there was a recorder de facto, & 
the party had another remedy by quo warranto, — 
R. V, Colchester Corpn. (1788), 2 Term Rep. 
259 ; 100 E. R. 141. 

An^iaiixm Refd. U. r. Oxford Corpn. (1837). 6 Ad. & El. 

1133. Mandamus to elect to public office — On 
ground that previous election void.] — The office of 
clerk to a board of guardians, created by order of 
the Poor Law Cornrs. under Poor Law Amendment 
Act, 1834 (c. 76), is an office for the u.surpation of 
which an information in the nature of a quo warranto 
may be maintained. An application, therefore, 
for a mandamus to guardians to elect a clerk on 
the ground that the election which liad taken 
place was void, was refused. — Re 8t. Mahtin’s-in- 
the-Fields Guardians (1851), 17 L. T. O. S. 
140; 15 J. P. 371. 

xii. Statutory Remedies, 

1134. Penalty imposed by statute— Not alterna- 
tive remedy.] — Mandamus lies against an officer 
on 11 Geo. 1, c. 18, notwithstanding a penalty 
be given thereby. 

to the penalty, there is nothing in it ; for 
whenever an Act of Parliament directs sometijing 
to be done, the ct. will enforce the doing it by 
mandamus (Lord Hardwicke, (U .), — R. v, 
Everet (1736), Lee temp. Hard. 261 ; 95 E. R. 

1 68. 

1136. .] — ^Where a party applies for a 

mandamus to compel churchwardens to inspect 
their accounts according to the directions of Poor 
Relief Act, 1743 (c. 38), he must state some special 
reason for which he wishes to see the accounts. 
It is no answer to the application that sect. 14 
imposes a penalty upon a churchwarden improperly 
refusing the inspection. 

With respect to sect. 14, 1 think it right to add 
that it furnishes no answer to this application ; 
the penalty is not given as a compensation to the 
party aggrieved, but is imposed as a punishment 
upon the parish officer offending ; & if it can be 


called a remedy at all it is cumulative, & does not 
interfere with the real remedy provided, namely, 
the inspection of the accounts (Bayley, J.). — 
R. V, Clear (1826), 4 B. & C. 899 ; 7 Dow. & 
Ry. K. B. 393 ; 107 E. R. 1293 ; sub nom. 11. v. 
Olkere, 4 L. J. O. S. K. B. 63. 


Annotations : — Folld. Rx p, Brifirgs (1859), 1 E. & K. 881. 
Consd. R. V, Davontry (1859), 33 L. T. O. S. 134. Reid. 
H. V, Will shire & Berkslilre Canal Navigation Co. (1835), 
6 Nev. Si M,K. B. 344 ; R. v. London & St. Katharine's 
Docks Co. (1874). 31 L. T. 588; R. v, St. George the 
Martyr, Southwark, Vestry (1892), 61 L. J. Q. B. 398. 


1136. Damages to be assessed by Jury — Verdict 
& Judgment final & conclusive — ^Mandamus to Issue 
another precept refused.] — ^A railway Act directed 
that in certain cases the railway co. should issue a 
precept to the sheriff to summon a jury to assess 
damages, & that the verdict & judgment thereon 
should be “ final & conclusive.'* A judgment 
having been entered up under this Act ; — Held : 
a mandamus would not be granted to the co,, to 
issue another precept, though the under-sheriff 
had excluded from the jury one ground of damages, 

6 the jury had also found a verdict against the 
evidence. — R. v. Eastern Counties Ry. Co. 
(1843), 3 Ry. & C&n, Cas. 466 ; 2 Dowl. N. S. 945 ; 
12 L. J. Q. B. 271 ; 1 L. T. O. H. 151 ; 7 J. P. 434 ; 

7 Jur. 028. 


Annotation : — Mentd. Re Penny & S. K. Ry. (1857), 26 
L. J. Q. B. 225. 


1137. Army Act, 1881 (c. 58), s. 70 — Commanding 
Army Council to reassemble court of inquiry.] - 

R. V. Army Council, Rx p, Ravenscboft, No. 
1011, ayite. 

See, generally, Boyai. Forces. 

1138. Charitable Trusts Act, 1853 (c. 137), s. 28— 
Compelling Charity Commissioners to determine 
eligibility of person nominated— As governor of 
charity.] — sclieme, made under the Endowed 
School Act, 1860 (c. 56), for tlH». management of 
a school provided that any question affecting the 
regulaiity or the validity of any proceeding under 
the scheme should be determined conclusively by 
the Charity Comrs. Upon an application by the 
school board for a mandamus to compel the 
Charity Comrs. to decide the question, which had 
arisen between the school board & the governors, 
wlietlier a lady could under the scheme be 
appointed an almoner : — Held : the mandamus 
ought not to issue, on the ground that appets. 
had alternative convenient & effectual remedies, 
namely, by proceedings to have the question 
decided under Charitable Trusts Act, 1853 (c. 137), 
s. 28, or by action against the governors in the 
ordinary cts. — R. v, England & Wales Charity 
Comrs., ri897] 1 Q. B. 407 ; 06 T.. J. Q. B. 321 ; 
76 L. T. 199 ; 45 W. R. 336 ; 13 T. L. R. 150 ; 41 
Sol. Jo. 212, D. C. 

1139. Companies Act, 1862 (c. 89), s. 35 — To 
enforce registration of transfer of shares in com- 
pany.] — R. V. Lambourn Valley Ry. Co., No. 
1044, ante. 

See, generally. Companies. 

1140. Corrupt Practices (Municipal Eiections) 
Act, 1872 (c. 60) — By petition.] — J., a town 
coimcillor of the borough of W., whoso term of 
office would expire by lapse of time on Nov. 1, 
1876, on June 29 in that year filed a petition for 
liquidation of his affairs by arrangement. On 
July 29, a statutory majority of his creditors by 
special resolution declared that his affairs should 


PART VI. SECT. 1, SUB-SECT. 3.— 
F. (b) xii. 

o. AsseasnunU Act O. S. r, 55 — To 
render acconnt.h-Th^ treasurer of a 
town applied for a mandamus to the 


collector, commanding him to give an 
account in writing, for the period 
during which he had held offlee, of the 
taxes remaining duo on his rolls, & to 
make oath that tlio sums were unpaid : 
— Held: the writ should be refused. 


there being other rcinedios provided 
under ahovo Act. — Re Quin (1864), 23 
U. C. R. 308.— CAN. 

p. Dominion Railway Ad, 1903— 
Compelling railway company to provide 
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be liquidated by arrangement, & his discharge 
was granted on Sept. 29. No declaration was 
made by the council under Municipal Corpus. Act, 
1836 (c. 76), s. 62, that the office held by him was 
void under that sect., but he did not, in fact, act as 
town councillor after the institution of those 
proceedings with his creditors until after Nov. 1. 
On Nov. 1, the offices of tlireo other councillors 
besides that of J . would become vacant by lapse of 
time, & the mayor having declared no one to bo ! 
duly nominated for these four vacancies the return- 
ing officer, under Municipal Oorjin. Act, 1859 
(c. 35), s. 8 (4), declared that the retiring councillors, 
among whom he included J., had been re-elected. 
Upon a rule for a mandamm calling upon the mayor, 
etc., of W. to declare the office of councillor lately 
held by J. void, as required by Municipal Corpns. 
Act, 1835 (c. 76), s. 52, & to proceed to the election 
of another person to supply such vacancy : — 
Held : (1) on the first part of the rule, the office 
“ lately held by J.” was in fact filled up, the time 
had, therefore, passed when it could be declared 
void ; (2) the mandamus would not lie for a fresh 
election, for inasmuch as the council liad not 
declared J.*s office* void under sect. 62, the office 
was still full on Nov. 1 ; & J. was, therefore, a 
retiring councillor within the meaning of Municipal 
Corpn. Act, 1859 (c. 35), s. 8 (4), & under that sect, 
was properly declared to be re-elected to his office ; 
(3) if there were any remedy, it would have been 
under Corrupt Practices (Municipal Elections) 
Act, 1872 (c. 60), s. 12, by petition & not by 
mandamus. 

(t) Qu, : whether the mandamus should not 
]ia\ e been addressed to the town council, instead of 
to the mayor, etc. — R. (on the phosecution of 
Owen) v. Welchpool Ooiipn. (1876), 35 L. T. 594 : 
41 J. P. 229. 

Annotations : — As to (2) Consd. 11. v. Beer, 119031 2 K. B, 

693. As to (3) Consd. Futchor v, Saunders (1885), 49 J. P. 

421. 

1141. 18 & 19 Viet., c. 63 — Reinstatement 
of member — Action in county court.] — The 

tinistees of a friendly society expelled a 
member. On an application for a mandamus 
directing the trustees to reinstate the member ; — 
Held : the question was one for the county ct., 
under sect. 41 of the above Act . — Bx p, Woou)- 
BlDGE (1862), 1 B. ^ 8. 814 ; 31 L. J. Q, B. 122 ; 

5 L. T. 609 ; 26 J. P. 469 ; 8 Jur. N. 8. 696 ; 10 
W. R. 250 ; 121 E. R. 927. 

See, generally, Fiiiendi.y 8ocieties. 

1142. Local Government Act, 1858 (c. 98), s. 73 
— By action.] — T,, the lessee of a mill on tlie river 
8., enjoyed, as the representative of an ordinary 
riparian proprietor, the benefit of the waters of 
tlie 8. for his mill. The i). board, in order to 
flush sewers made by them, took away from the 
8. certain water, which was thus lost to T.’s mill, 

6 his mill occasionally stopped thereby. The 
making of the sewers also diverted from the S. 
above T.^s mill water which would otherwise have 
flowed into the S., & so come to T.’s mill. In j 
the absence of T.’s consent in writing ; — Held : 
assuming that T. had sustained injuries by the 
acts of the board, he was, within the meaning of 
Local Govt. Act, 1868 (c. 98), s. 73, entitled by 
law to prevent or be relieved against such acts, 
which were unauthorised, Ac therefore his remedy 
was by action, & not by mandamus to enfor<*e 
compensation under Public Health Act, 1848 


(c. 63), 8. 144. — R. V. Darlington Local Board 
OF Health (1865), 6 B. & 8. 562 ; 6 New Rep. 
178 ; 35 L. J. Q. B. 45 ; 29 J. P. 419 ; 13 W. R. 
789 ; 122 E. R. 1303, Ex. Ch. 

1143. London County Council (General Powers) 
Act, 1910 (c. cxxix), s. 22 — Compelling London 
County Council to hoar & determine application for 
licence— Remedy by way of appeal.]— As sect. 22 (6) 
of the above Act provides a remedy by appeal in 
the ciiso of a person aggrieved by the refusal of the 
London County Council to grant a licence for an 
employment agency, the ct. will discharge a rule 
winch has been obtained for a mandamus requiring 
the council to hear an application for an employ- 
ment agency licence. — R. v, London County 
Council, Ex p. Thornton (1911), 27 T. I.. R. 
422, D. C. 

1144. London Government Act, 1899 (c. 14) - 
Whether by distress — Refusal to levy rates.)— R.v. 

Poplar Borough Council (No. 1), No. 1066, ante, 

1146. Metropolitan Paving Act, 1817 (c. xxlx), 
s. 38 — By action — Enforcement of rates.] — A 

niandamus will not lie to justices to enforce by 
distress warrants paving rates laid within the 
operation of the above Act, sect. 38 of the Act 
giving a remedy by action, even though the rates 
are collected under prior local Acts applicable to 
particular districts, by which the remedy by action 
IS confined to cases where no sufficient distress 
can be made. — R, v, Middlesex JJ. (1835), 1 
Har. & W. 462 ; 5 Nev. & M. K. B. 126 ; 3 Nev. 
& M. M. C. 202. 

1146. Municipal Corporation (Water Rate) Act, 
1837 (c. 81), s. 1 — By distress warrant.] — ^A man- 
damus will not be granted to enforce, from the 
overseers of a townsliip in a municipal borough, 
the quota of a pound rate towards tlie borough 
fund payable by the township, a remedy by distress 
warrant , under the hand & seal of the mayor, being 
given by the above Act. — R. Hunslet Over- 
seers (1859), 1 E. E. 775 ; 28 L. .1. M. 0. 180 ; 33 
L. T. O. 8. 101 ; 5 Jur. N. 8. 913 ; 7 W. R. Ill ; 
120 E. R. 1101. 

1147. Poor Rate Act, 1839 (c. 84), s. 1 — Enforce- 
ment of precept of guardians.] — The B. borough 
coimcil, having refused to pay on a precept of 
guardiaiLs a certain sum of money to enable the 
guardians to carry out their poor law duties in the 
parish of B., the guardians obtained a rule nisi 
for a mandamus to the B. borough council to pay 
such sum, &, if necessary, to make & levy a rate 
for such purpose — Held : as ihei*e was an effective 
& convenient remedy for the guardians to enforce 

I the precept under the above Act., the rule would 

I be discharged. — R. v, Bermondsey Borough 
Gouncil, Ex p, Bermondsey Guardians (1908), 
90 L. T. 14 ; 72 .T. P. 330 ; 6 L. G. R. 852, D. C. 

' AnnoiaiioJi : — Consd. H. o. l^oplar B. C. (No. 1), [1922] 

1 K. B. 72. 

See, further. Distress ; Rates & Rating. 

1148. Port of London Act, 1908 (c. 68), s, 7 (2) — 
Appeal to Board of Trade— From refusal of licence 
to construct wharf.] — R. v. Port of London 
Authority, Ex p. Kynoch, Ltd., No. 1003, ante, 

1149. Public Health Act, 1875 (c. 55), s. 299 — 
Maintenance of existing sewers — Complaint to 
Local Government Board.] — The proper procedure 
to compel a local authority to carry out its duties 
under s. 15 of the above Act, as to the maintenance 
of existing sewers, is by complaint to the Local 
Govt. Board, imder s. 299 of the above Act, Sc 


accommodation — By Railway Commis- 
sion .} — Where appet. sought a manda- 
mus to compel the Grand Trunk Ky. 
Co., pursuant to 16 Vlct. o. 27, s. 3, to 
run a train containing third-class 
carriages, & to permit appet. to travel 


therein on payment of a fare not | 
exceeding one penny a mile ; — Held : ' 
appet. had an adequate remedy imder 
above Act . — Re Robertson & Grand 
Trunk Ry. Co. (1907), 9 O. W. R. 
629 ; 14 O. L. R. 497.— -CAN. 


q. Manhood Suffrage Act, 1887 — 
To try complaint as to omissions from 
voters* lists — By appeal to county Judge.] 
— Re Marteb & Graveniiurst Town 
Court op Revision (1889), 18 O. R. 
243. — CAN* 
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Sect* 1 . — The prerogative wit: Svib-eeci* 3, F. (6) 
xii, ; sub-^ect, 4, A.’\ 


not, as a general rule, by prerogative writ of 
mandamus. — B. v . Hastings Oorpn., [1897] 
1 Q. B. 46 ; 66 L. J. Q. B. 80 ; 76 L. T. 377 ; 60 
J. P. 769 ; 46 W. R. 100 ; 13 T. L. R. 25 ; 41 
Sol. Jo. 60, B. C. 

AnnotoHona : — ^Mentd. Seal e. Merthyr Tydfll U. D. C. 
(1897), 77 L. T. 303 ; HaedJoke t?. Frlern Bamet U. O., 
[1904] 9 K. B. 807 ; Wood Green U. O. t>. Joseph (1905), 
74 L. J. K. B. 954. 

1150. ,] — ^The duty of a local 

authority, under sect. 15 of the above Act, to make 
such sewers as may bo necessary for effectually 
draining their district for the purposes of that Act, 
cannot be enforced by an action for mandamus 
brought by a private person, the only remedy 
for neglect of the duty being that given by sect. 
299 of the Act, a complaint to the Local Govt. 
Board. — ^Pasmore Oswaijotwistle Urban 

Council, [1898] A. C. 387 ; 07 L. J. Q. B. 636 ; 
78 L. T. 609 ; 02 J. P. 028 ; 14 T. L. R. 308, 
H. L. 

Antioiations : — Consd. K. v. Stepney Corpu., 11902] 1 K. B. 
317 ; R. t). Poplar B. C. (No. 1). [1922] J K. B. 72 : Mentd. 
Bevonport Corpn. v, Tozer [1902] 2 Ch. 182 : Haedloke 
Friern Barnet r. C., [1904] 2 K. B. 807 ; Harrington 
V. Derby Corpn., [1905] 1 Ch. 205 ; Brook v. Meltham 

U. C., [1908] 2 K. B. 780 : Waltham Holy Ctobh U. D. C. 

V. Lea Conservancy Board (1910), 103 L. T. 192 ; Hulme 
V. Ferranti, [1918] 2 K. B. 426; Waghom v. CoUison 
(1922), 127 L. T. 8. 

See , generally . Sewers &; Drains. 

1161. SoUcitors Act, 1888 (c. 65), ss. 12, 13, 19— 
Compelling Incorporated Law Society to hear com- 
plaint against solicitor — Direct application to 
court.] — The committee of the Incorporated Law 
Society, having considered the affidavit of com- 
plainant in a case before them, refused, under 
sect. 13 of the above Act, to proceed or require 
the attendance of the solr. on the ground that no 
primd facie case was made out. A rule for a man- 
damus having been obtained : — Held : the rule 
ought to be ^scharged on the ground that there 
was another more convenient remedy open to 
complainant, namely, a direct application to the 
ct. itself, under sect. 13 of the above Act, therefore 
the remedy by mandamus ought not to be granted. 
— R. V , Incorporated Law Society, [1895] 2 

Q. B. 460 ; 04 L. J. Q. B. 797 ; 73 L. T. 187 ; 43 
W. R. 087 ; 11 T. L. R. 557 ; 39 Sol. Jo. 692 ; 15 I 

R. 597, D. C. ; stibsequeni proceedings, [18901 

1 Q. B. 327, O. A. I 

See , generally , Solicitors. 

1152. Stamp Act, 1870 (c. 97), ss. 18, 19, 20 — 
Compelling Registrar of Joint Stock Companies to 
file contract— Under Companies Act, 1867 (c. 131), , 
s. 26.]— An application was made for a mandamus 
to compel the Registrar of Joint Stock Co.s. to | 
file under Cos. Act, 1807 (c. 131), s. 25, a contract | 
wliich he had refused to file on the ground that it i 
was insufficiently stamped : — Held : the proper I 
mode of questioning the legality of the registrar's 
refusal was by obtaining the opinion of the Comrs. j 
of Inland Revenue & appealing from their decision * 
under Stamp Act, 1870 (c. 97), ss. 18, 19 & 20, & 
therefore, as there was another appropriate remedy, 
a mandamus must be refused. 

A writ of mandamus will lie against the Registrar 
of Joint Stock Cos., though an official of the Board 
of Trade, which is a committee of the Privy 
Council, if he refuse to perform a mere ministerial 


act which he is under a statutory obligation to 
perform (Wills, J.). — R. v. Joint Stock Ck)S.* 
Registrar (1888), 21 Q. B. D. 131 ; 57 L. J. Q. B. 
433 ; 69 L. T. 67 ; 62 J. P. 710 ; 36 W. R. 696 ; 
4 T. L. R. 613, D. O. 

I Annotatuma: — ^Rwd. R. v. Lamboum Valley Ry. (1888), 
22 Q. B. D. 463 ; R. v. Incorporated Law Society, [1895] 
' 2 Q. B. 466; R. v. Davies, 11911] 2 K. B. 609 ; R. v, 

Christ's Hospltcd, Ex p, Dunn, [1917] 1 K. B. 19. 

See, generally. Companies; Revenue. 

1153. Tramways Act, 1870 (c. 78), s. 33 — Deter- 
mination of disputes by referee — ^Appointed by 
Board of Trade.] — ^By a local Tramway Act, passed 
after & incorporating the above Act, the space 
between the rails & for a distance of eighteen inches 
beyond each external rail was to* be paved by the 
CO. to the satisfaction of the local authority for 
the district with wood or other paving to be 
approved of by the local authority. On an applica- 
tion by the co. the local authority declined to 
approve of a particular paving, & the co. thereupon 
laid it down without such approval. On an 
application by the local authority for a mandamus 
to the co. to take up the paving so laid down : — 
Held : the powers given to the local authority 
were subject to the provisions of the above Act, 
& a difference having arisen witldn sect. 33 of 
that Act which ought to be determined by a referee 
appointed by the Board of Trade, the mandamus 
ought not to bo granted. — R. v. Croydon & 
Norwood Tramways Co. (1886), 18 Q. B. D. 39 ; 
66 L. J. Q. B. 126 ; 56 L. T. 78 ; 51 J. P. 420 ; 
36 W. R. 299 ; 3 T. L. R. 32, 0. A. 

Anrtotationa : — ^Mentd. Bristol Trams & C’arriasro Co. r. 
Bristol Corpn. (1890), 25 Q. B. D. 427 ; Norwich Corpn. 
V. Norwich Electric Tram. Co., |1906j 2 K. B. 119 ; R. «. 
Garrett & Hammersmith B. C., Ex p. London United 
Tramways (1909), 100 L. T. 533. 

See, further. Tramways & Light Railways. 
1154*. Vaccination Act, 1871 (c. 98), s. 5 — Com- 
pelling appointment of vaccination officer by guar- 
dians — Powers of Local Government Board to 
appoint.] — R. V, Leicester Union, No. 901, ante. 
See, generally. Public Health & Local Admin- 
istration. 

1165. Valuation (Metropolis) Act, 1869 (c. 67), 
s. 32 — Compelling assessment committee to insert 
rateable value of hereditaments — Remedy by way 
of appeal.] — R. v, London City Assessment 
Committee, No. 957, ante. 

See, generally. Metropolis ; Rates & Rating. 
1156. No alternative remedy given by statute.] — 
Defts. were the Drainage CJorniw. of a certain 
district under Acts of 1796, 1849, & 1863, & pltf. 
was the owner of a farm in that district. By these 
Acts certain duties & obligations with regard to 
the drainage of the district were imposed on defts. 
Pltf. in 1907, complained to defts. that they were 
failing to fulfil their duties under the Acts, & that 
his faim had suffered damage from floods. On 
May 23, 1917, ho obtained from the Div. Ct. a 
rule nisi for a mandamus ordering defts. to drain 
effectually the district including pltf.’s farm. On 
the argument upon the rule nisi the ct. decided 
to obtain a report from an independent engineer, 
&; his report was made in Mar. 1918. On June 24, 
1918, the ct. made the rule absolute. On Oct. 26, 
1918, defts. filed an answer to the writ alleging 
that they had carried out the order of the Ct. to 
the best of their ability, & that they had never 
been in default. Pltf. replied or traversed on 
Dec. 24, 1918, claiming damages. Defts. by a 


r. Municipal Act, 1899 — To ap 
plans — Eemedy under Specific . 

Act, 1877.1 — Buoulbam Chowdhry 
V. Calcutta C’orpn. (1909), I. L. R. 
36 Calc. 671.— IND. 

1 . Poor Law Relief (Ireland) Act, 


1837, c. 50 — Refuaal of guardians 
to act,] — ^Where guardians who have 
acted refuse to act any longer, the 
ot. will not allow a mandamus to 
issue directing them to obey an order 
of the oomra. to meet on a certain 


day, another speoldc remedy having 
been provided by above Act. — R. v, 
Limsriok Union Gvaboians of 
THE Poor (1844), 7 I. L. R. 402.— 

IR. 
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rejoinder delivered on July 5, 1919, pleaded Public 
Authorities Protection Act, 1898 (c. 61) : — Held: 
(1) defts. were entitled to contend that the writ 
of mandamus should not have been issued by the 
Div, Ct. ; (2) pltf. had no alternative remedy 
whereby he was deprived of the right to a pre- 
rogative writ of mandamus ; (3) the Public 

Authorities Protection Act, 1893 (c. 61), was 
applicable to the claim for damages ; (4) on the 
facts defts. were in default, & a peiemptory writ 
of mandamus ought to issue ; (6) pltf. had proved 
breaches of duty by defts. for many years & a 
continuous dam^e resulting from those breaches, 
in respect of which ho was entitled to damages. — 
B, v. Marshland Smeeth & Pen District 
Comes., [1920] 1 K. B. 166; 89 L. J. K. B. 116; 
121 L. T. 699 ; 83 J. P. 253 ; 17 L. G. B. 679. 


Sub -SECT. 4. — To Whom the Writ may or may 

NOT ISSUE. 

A, The Crown and its Servants, 

1157. General rule— Not against Crown or Crown 
servants as such.] — The ct. will not grant a 
mandamus to compel the Comrs. of Customs to 
deliver up goods placed rightfully in their custody 
to secure the duty, on a suggestion that the full 
amount of the duty has been since tendered or 
paid. 

The goods arc in the hands of the oflicers of the 
Crown. A mandamus to them in this case would 
be like a mandamus to the Crown, which we 
cannot grant (Ltitledale, J.). — B. v. Customs 
Comrs. (1836), 6 Ad. & El. 380 ; 2 Har. & W. 247 ; 
6 Nev. & M. K. B. 828 ; 1 Nev. & P. K. B. 536 ; 
6 L. J. M. C. 66 ; 111 B. B. 1209. 
jinnotation : — Re!d. R. v. Excise Comrs (1845), 9 Jur. 618. 

115g, J — ^ mandamus will not lie to 

the Lords of the Treasury where they act» merely 
as the servants of the Oi*own, to enforce the satis- 
faction of a claim on the Crown. 

Against the servants of the Crown, as such, & 
merSy to enforce the satisfaction of claims upon 
the Ch*own it is an established rule that a mandamus 
will not lie (Coleridge, J .). — lie De Bode (Baron) 
(1838), 6 Dowl. 776 ; sub nom, B. v. Treasury 
Lords, Ex p, De Bode (Baron), 1 Will. Woll. & H. 
332. 

1169. Not enforceable by attachment 

against Crown.] — (1) A mandamus does not lie to 
obtain admission to a Crown manor, the remedy 
being by petition of right or other suitable pro- 
ceeding. 

That there can be no mandamus to the Sovereign 
there can be no doubt, both because there woiild 
be an incongruity in the Queen commanding 
herself to do an act, & also because the disobedience 
to a writ of mandamus is to be enforced by attach- 
ment (Lord Denman, C.J.). 

(2) After a return to a writ of mandamus, which 
is set down u]0on the Crown paper to be argued 
upon a concilium^ it is competent for deft, to 
object to the writ for any defect in substance. — 
B. V. Powell (1841), 1 Q. B. 352 ; 4 Per. & Dav. 
719 ; 113 E. B. 1166; anb nom, B. v, Bichmond 


(Steward op Manor), Am. & U. 290 ; 10 L, J . Q. B. 
148; 6J. P.465; 5 Jur. 605. 

Af^tcUii^ : — Aa to (1) Befd. R. v. Woods Forests Comrs., 
Re Budge (1848), 17 L. J. 6. B. 341 ; U. v. I. Jl. (^omrs.. 

l.B. D. - - 


Be Nathan. (1884), 12 Q. 

Coron. V, R. (1848), 13 Q. B. 30. GeneraUy, Mentd. Chabot 
V. Morpeth (18.50), 10 L. J. Q. B. 377 
Valley Ry. (1888), 22 Q. B. D. 463, 


461. Aatoi2) Be!d. London 
Mentd. Chabot 
R. V. Lamhoum 


1160. .] — In the half-year ending 

Dec. 81, 1870, certain prosecutions took place at 
the assizes & quarter sessions of the county of 
L., & the costs were taxed by the proper officers 
tmder the orders of the respective, cts., & the 
treasurer of the county paid the bills, & returned 
the bills with the usual vouchers, to tlie Treasury. 
The liords of the Treasury had appoiut<(‘d certain 
officers called the Examiners of (Criminal I^aw 
Accounts, &> tliesc officers disallowed or reduced 
in amount fifty-one of the items in </he bills 
returned. A rule iiisi was obtained for a man- 
damus to the liords of the Ti*easury, comnuindiiig 
them to issue a Treasury minute authorising the 
paymaster of civil contingencies to pay to the 
treasurer of the county of L. the sums disallowed ; 
— Held : a mandamus would not lie, inasmuch 
as the Lords of the 'i'reasury receivi‘d the money, 
which was granted to Her Majesty, as servants of 
the Crown, no duty was impost upon them as 
between them & the persons to whom tlie money 
was payable. 

It does not follow tliat because there is no 
remedy for the county or borougJi who have paid 
all the costs as originally taxt‘d, <‘xcept that of 
applying by petition to the Crown, or by petition 
ip Parliament, it is not bc*causc there is no other 
remedy but that which may be a fruitless 6c 
abortive one, that this ct;. has jurisdiction to issue 
a writ of mandamus. 1 take it, with n^fcronce to 
that jurisdiction, we must start with tliis unques- 
tionable principle, that when, a duty has t;o bo 
performed, if I may use that expression, by the 
Crown, tliis ct. cannot claim even iti appearance to 
have any powc^r to command the Ci‘own, the 
tMng is out of the question. Over the Sovereign 
we can have no power. In like manner where the 
parties are acting as servants of the Crown, & are 
amenable to the Crown, whose servants they arts 
they are not amenable to us in the exercise of our 
prerogative jurisdiction (Cockburn, (’.J.). — B. v. 
Treasury Lords Comrs. (1872), L. B. 7 Q. B. 
387 ; 41 L. J. Q. B. 178 ; 26 T.. T. 61 ; 36 J. P. 
661 ; 20 W. B. 336 ; 12 Cox, C. C. 277. 


Annotaliom : — Coasd. Armytago v. Wilkiiiaon (1878), 3 
App. Cas. 356 ; R. v. Income Tax Coini’s., Kxp. Cape Copper 
Mming Co. (1888), 57 L. .T. Q. B. 513 ; R. v . Secretary of 
State for War, [1891] 2 Q. 13. 326; K. v. Army Council, 
Ex p, Ravenscroft, [1017] 2 K. 13. 504. Distd. K. v. 
Income Tax Special Purposee Comi*s., Ex p. Bumardo^s 
Homes National Incorporated AsHoon., 11920] 1 K. R. 26. 
Refd. R. t?. 1. R. Comrs., He Nathan (1884), 12 O. B. D. 
461 ; R. V. Joint Stock Cos.’ Registrar (1888), 21 Q. B. D. 
131 ; HoUinsliead v. Hazleton. [1916] 1 A. C. 428 : R. v. 
Spoyor, R. v. Cassel, [1916J 1 K. B. 595. Mentd. WiJloock 
V. Terrell (1878), 3 Ex. D. 323 ; Dixon v. Farrcr (1886), 17 
Q. B. D. 658 ; R. v. Incorporated Law Soc. (1896), 11 
T. L. R. 657. 


llgl. .] — B. V. Income Tax Special 

Purposes Comrs., Ex p. Dr. Barnardo’s Homes 
National Incorporated Assocn., No. 1810, post, 

1162. Secretary of State — ^Acting under legal 
warrant — No legal duty by statute or common 


part VI. sect. 1, sub-sect. 4.— a. 

11671 . ClenertU rule, ] — Mmidamua will 
never in any circumstances be granted 
where direct relief is sought against 
the Crown. — ^M oUubbn v, R. (1887), 
16 S. O. 11. 1.— CAN. 

1167 ii. N<A aoaintt Oroum- or 

Crovm aerveada aa suca — Except when 
appoiniad to perform Mukury duty ,] — 
Although a nuaister of the Crown is not 


uhject to mandamus when acting as 
gent of the Crown, still, where under 
ny Act he is appointed to dp a p^- 
cular act a mundamua will lie to 
impel him to do it . — He Sooka Nand 
KBMA (1905), 7 W. A. L. R. 225.-- 
U8. 

1167 Ui. •! — Afcmda- 

VU8 may Issue against Cro^vn servant 
here what is sought is the performance 


j of some act which he ought to do in the 
course of his duty ; hut it is a dJlforent 
I thing whore a mandamua is sought to 
compel payment of a debt alleged to 
be duo by the Crown. — Durban 
I (;oBrN. V, Sou'i'H Afbican Railways 
I & Harboubs (1917), 38 N. L. li. 199. 
— S.AF. 

I t. Collector of euatoma — Acting aa 
Crowp servant.]— A mandamua against 
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Crown Praotiob. 


Sect, 1 , — The prerogat i ve wrvt: Svb-aect. 4, A J 

law.] — A mandamus will not lie against the Secre- 
tary of State for War to compel Mm to carry out 
the terms of a royal warrant regulating the pay 
retiring allowances of the officers & soldiei*s of 
the army, inasmuch as no legal duty towards 
such officers & soldiers is imposed upon the 
Secretary of State either by statute or at common 
law, & Ms position is merely that of agent to 
the Crown, & he is only liable to answer to the 
Crown. — K. v. Secretary op State for War, 
[1891] 2 Q. B. 320 ; 60 J, Q. B. 457 ; 04 h. T. 
704 ; 60 J. P. 105 ; 40 W. R. 5 ; 7 T. L. 11. 579, 
C. A. 

Annotations : — Consd. 11. v. Income Tax Special i'urpoHcs 

Comrs , Ex p. Barnardo’s Homes National Incorporated 

Asbocu., [1920] 1KB. 26. Mentd. Bunn v. Macdonald 

(1897), 76 L. T, 444. 

1163. Lords of the Admiralty — To carry out 
contract.] — In a patent for an invention, it was 
stipulated that the patentee should supply for Ms 
Majesty’s service so much of the invented article 
as should be requii*ed, at such reasonable prices 
& terms as should be settled for that purpose by 
the Admlty. The patentee allowed the aiticle 
to be made at the royal dockyards, & at the request 
of the Navy Board gave instructions for the 
guidance of the smiths there, without stipulating 
for any recompense for tlie use of the patent : — 
Held : a mandamus did not lie to the Admlty. to 
fix a price to be paid to the patentee. 

The claim, if valid, must be founded on a 
contract. But we cannot grant a mandamus to a 
public board ordering them to carry a conlract 
into effect (Patteson, J .). — Ex p. Peking (1836), 
4 Ad. & El. 949 ; 111 E. R. 1040 ; sub nom. Re 
Mandamus, Application for, to Lords op 
Admiralty, Ex p, Peking, G Nev. & M. K. B. 
472 ; svhscquent proceedings, sub nom. Re Peking 
(1837), 2 M. & W. 873. 

1164. Lords of the Treasury — Holding money 
under Act of Parliament — For benefit of individuaU] 

— The I.ords of the Treasury agreed to submit a 
vote to Parliament for granting a retired allowance 
to a public officer, on certificate of ill health, 
according to 3 Geo. 4, c. 113. The vote passed, 
but the pension was not specifically mentioned in 
the Apiirop fiat ion Act, which, however, directed 
a gross sum to be applied in discharge of I'etired 
allowances. The Lords of the Treasury, on 
application by the party for payment, informed 
Mm that he might receive it from a Ti-easury 
officer whom they named. The officer declined 
paying, inasmuch as he had no authority from the 
l-iords of the Treasury, & they, being again applied 
to, refused to give such authority except on con- 
dition that the party would forego certain legal 
proceedings, wMch he refused to do : — Held : 
a mandamus lay to the Lords of the Treasury 
to order payment, inasmuch as the claimant had 
no other remedy, & as the writ was demanded, 
not against the King, but against officers into 
whose hands money had been paid under an Act 
of Parliament for the use of an individual. — 
R. V , Treasury Lords Comrs. (1835), 4 Ad. & El. 
280 ; 1 Har. & W. 533 ; 5 Nev. & M. K. B. 689 ; 
6 L. J. K. B. 20 ; 111 E. R. 794. 

Annotations : — Distd. H. v. Treasury LordH Comrs., lie Hand 


(1836), 4 Ad. & El. 984. Bxpld. Re De Bode (1838), 6 
bowl. 776. Consd. R. v. Treasury Lords ^xnrs.. Re 
Queen Dowager’s Annuity (1861), 16 Jur. 767. Distd. Exp, 
Napier (185^, 18 Q. B. 692 : Re TreasmT” Lords Comrs., 
Ex p, WaJmsley (1861 ), 1 B. & S. 81. Bbtd. R. v, Trewury 
Lor^ Comrs. (1872), L. R. 7 Q. B. 387. I think that is a 
case of very doubtful authority (Oookbubn, C.J.) ; R. v, 
I. R. Comrs. (1884), 63 L. J. Q. B. 229. I cannot agr^ 
that it was a proper deoision on the grounds put by the ot. 
(Brbtt, M. R.). R^d. R. V. Excise Comrs. (1846), 9 Jur. 
618 : R V. Woods & Forests Comrs. (1850), 15 Q. B. 761 ; 
Wilflams V, Admiralty Lords Comrs. (1851), 17 L. T. O. S. 
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lies. Acting merely as servants of Crown.] 

— Re Db Bode (Baron), No. 1168, ante, 

1166. .] — R. V. 1?REASURY LORDS 

Comrs., No. 1100, ante, 

1167. To enforce payment of pension.] — 

Under 50 Geo. 3, c. 117, & 3 Geo. 4, c. 113, the 
Lords of the Treasury were not authorised to 
grant i*etired allowances for life. A grant of such 
allowance made by them in general terms was 
subject to the discretion of Parliament in voting 
the supplies from year to year, & was revocable 
by the Lords of Treasury. The Lords, after 
granting such allowance on the abolition of an 
office, had revoked the grant, but the allowance 
had been erroneously insei*led in the estimates 
of the year, voted by Parliament , A included in an 
Appropriation Act : — Held : the ct. would refase 
to inquire into the propriety of the revocation, & 
would not grant a mandamus to the Lords for 
payment of the arrears, it being proved that the 
sum so voted had never come to their hands, & 
had been newly appropriated by a later Act of 
Parliament, — R, v. Treasury Ia)Rds Comrs., 


Re Hand (1836), 4 Ad. A El. 984 ; 2 Har. A W. 
67 ; 6 Nev. A M. K. B. 508 ; 111 E. R. 1053. 
Annotations : — Consd. Re Du Bode (1838), 6 DovnI. 776. 
Re!d. II. V, Treasury Lords Comrs., Re (iuooii Dowager’s 
Aimuity (1851), 15 Jur. 767 ; R. v. Treasury Lords, Ej p, 
Lancashire ,1J. (1872), 26 L. T. 64. 


1168. Arrears of annuity — Charged upon 

Consolidated Fund.]— By 1 A 2 Will. 4, c. 11, 
William IV. was empowered, by indenture, to grant 
to the Queen an annuity of £100,000 to commence 
from the death of the King A to be paid out of th(‘ 
Consolidated Fund. By indenture, dated Apr. 6, 
1832, in pursuance of this Act, the King granted to 
trustees in trust for Her Majesty tlic annuity of 
£100,000, A directed that it should be paid at th(* 
receipt of the Exchequer, A that the auditor of 
the Exchequer sliould issue debentures for paying 
the same, A that tlie Commissioners of the 
Treasury should cause the sum of £100,000 to be 
paid out of the (’onsolidaied Fund. By the 
4 A 5 Will. 4, c. 15, the office of auditor of the 
Exchequer was abolished, A in all cases of grants 
by Parliament charged on the Consolidated Fund, 
instead of debentures being issued by the auditor, 
the C’omrs. of the Treasury are required to issue 
warrants for the payment of the money granted. 
The annuity to the Queen was, by the Act of 
l^arliament A the indenture granting it, to com- 
mence* A take effect immediately after the decease 
of His Majesty, A to continue fi*om thenceforth 
for A during the natural life of Her Majesty, A to 
be paid A payable* at the four most usual da^s of 
payment, viz. Mar. 31, June 30, Sept. 30, A 
Dec. 31, by even A equal portions, the first pay- 
ment t-o be made on such of the said days as should 
first A next happen after the decease of His 


a collect/or of customs refused as tlie 
collector was ae*Ung os a sorvaiit of the 
Crowm. — Re Cahky A Wkstkkv 
Canada Liqitor Co., Ltd. (1920), 3 
W. W. R. 329.— CAN. 

a. Collertor of Inland Revenue — 
To issue licence.}- -Mandamus will not 
lie to compel the collector of Inland 
Revenue to issue an Excise IJcenpe for 


the sale of spirits, iij pursuance of 
cortillcale granted by magistrates c 
quarter sessions, where such cortificat 
vas granted without jurisdiction eve 
though the certificate is, on its face, i 
valid, one. — R. (M’CLiNeny) v. Gbkr] 
M1904] 2 I. R. 494 ; 37 I. L. T. 166.-- 


b. Colonial Treasurer — To pay over 


money voted hy PaxUament.}— Man- 
daoius will not lie to compel tlie 
colonial treasurer to pay over moneys 
voted by parliament to a public body 
imtil It is sliown by pltf. that the 
governor has issued his warrant placing 
moneys at the disposal of the colonial 
treasurer which could bo applied for 
the purpose & that the warrant, if 
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Majesty/' William IV. died on June 26, 1837, & 
upon tne 80th of the same month a full quarter’s 
annuity was paid to the Queen Dowager. The 
Queen Dowager died on Dec. 2, 1849 ; — Held : 
(1) a mandamus would lie to the Lords of the 
Treasury to issue a warrant for the payment of 
the money granted ; (2) the fact of a whole 

quarter's annuity having been paid on June 30, 
1837, would not have prevented a mandamus 
being issued to compel payment of a proportional 
part of the last quarter, up to the day of her 
death, if the annuity had been apportionable. 

(3) The right, if it exists, is a legal right, & there 
is no efficient remedy without the aid of this 
prerogative writ (Lord Campbku:., C..T.). 

Qw. ; whether the A.-G. showing cause against 
the above rule for a mandamus had a right of reply. 
— R. V. Treasury iiORDS Oomrs., Ex p. Brougham 
& Vaux (Lord) (1851), 16 Q. B. 357 ; 20 L. J. Q. B. 
306 ; 16 L. T. O. S. 484 ; 15 Jur. 767 ; 117 E. R. 
916. 

Annotations : — As to (1) Ezpld. Ex p. Napier (1852), 1 8 Q. B. 
692. Retd. R. V. Treasury Lords Oomrs. (1872), L. R. 7 
Q. B. 387. As to (3) Apld. Ji. v. Income Tax Special Pur- 
poses Oomrs. (1888), 21 Q. B. D. 313. CoilSd. R. v. In- 
corporated Law Soc., 11895] 2 Q. B. 456. Befd. R. v 
Joint Stock Cos*. Regristrar (1888), 21 Q. B. D. 131 ; R. v. 
Lamboum Valley Ry. (1888), 22 Q. B. 1).463. Generally^ 
Mentd. R. t>. Amborfirate, etc., Ry. (1852). 17 Q. B. 957. 

1169. To pay for goods supplied to county 

courts.] — A., on the order of a county ct. registrar, 
supplied goods to tlie county ct. in respect of which 
a balance remained unpaid : — Held : this was not a 
iit subject for a mandamus to the Cornrs. of Her 
Majesty's Treasury to pay the amount out of the 
money voted by Parliament for the expenses of 
county cts. — Re Treasury Lords Combs., Ex p, 
WAiJtfsLEY (1861), 1 B. & S. 81 ; 4 L. T. 242 ; 
26 J. P. 22 ; 7 Jur. N. S. 1010 ; 121 E. H. 644 ; 
sub nom. Ex p, Warlmsby, 9 W. R. 599. 

1170. To compel audit — At Instance of 

Crown servant.] — Exchequer & Audit Departments 
Act, 1866 (c. 39), & those Acts which it amends 
or alters, give no right to a receiver of public 
money to compel the Oomrs. of the Treasury to 
direct the Comptroller & Auditor General to 
examine & audit his accounts. — Ex p. Edmunds 
(1871), 25 L. T. 705 ; 36 J. P. 681 ; 20 W. R. 206. 

1171. To apportion pension.] — The chief 

constable of a county in England resigned that 
appointment after fifteen years* service. He 
had previously served for a number of years as an 
officer in the Royal Irish Constabulary : — Held : 
(1) service in that force was service in a “ police 
force " within the definition of that expression in 
Police Act, 1890 (c. 46), s, 33, & the period of 
such service must be reckoned for the purpose of 
his pension ; (2) a mandamus would lie to the 
Comrs. of the Treasury commanding them to 
determine, under sect. 14, the proportions in which 
such pension should be payable from money 
provided by Parliament & from the police pension 
fund. — R. V, Treasury Lords Comrs., [1909] 
2 K. B. 183 ; 78 L. J. K. B. 680 ; 100 L. T. 896 ; 
73 J. P. 299 ; 25 T. L. R. 460 ; 7 L. G. B. 746, 
D. C. 

Ant^ation ,--^As to (2) Refd. R. v, Speyer, R. e. Cassel (1916), 
85 L. J. K. B. 630. 

1172. To rehear claim for compensation — 

Municipal Corporations Act, 1885 (c.76).] — ^A town 


clerk, who was in office at the passing of the above 
Act, but who had been re-appointed afterwards, 
& subsequently dismissed by the council, applied 
for compensation which the council refused. He 
then appealed to the Ix)rds of tlie Trca.sury by 
memorial, & prayed to be heard. The council 
sent in a memorial in answer, & the town clerk 
another in reply. The council, in their memorial, 
alleged that they had dismissed him for conduct 
which warranted removal. This the town clerk 
denied. The Lords of the Treasury, without 
hearing the parties further than by taking the 
memorials into consideration, awarded t})at the 
town clerk was entitled to no compensation. 
On application for a mandamus to the Tjords, 
commanding them to hear the appeal : — Held : it 
could not be granted, for if the Lords liad juris- 
diction, which they apparently had not, they had 
already heard & decided, although the dismissal 
did not appear to be warranted by the town clerk’s 
conduct. — R. V, Treasury Lords, Re Tibbits 
(1839), 10 Ad. & El. 374; 2 Per. & Dav. 498; 
3 J. P. 83, 060 ; 113 E. R. 143. 

Annotations : — Mentd. R. v. Warwick Corpn., Re Tibblis 

(1840). 3 Per. & Dav. 429 ; R. v. Hayward (1862), 2 B. & S. 

585* 

1173. Board of Trade official — Registrar of Joint 
Stock Companies— Ministerial act.] — R. v. Joint 
Stock Cos’. Registrar, No. 1162, ante, 

11,74. Commissioners of Customs.]— R. v. 

Customs Comrs., No. 1167, ante, 

1175. .] — Qu. : whether a mandamus can 

be issued to the Board of Customs. — R. v. Lindsay 
& Board of Customs (1888), 4 T. L. R. 464, D. C. 

1176. Commissioners of Woods & Forests — 
Lands held of the Crown.] — The ct. will not grant a 
mandamus commanding tlio Comrs. of Woods & 
Forests to pay a poor rate in respect of lands held 
by them under the Crown.- Ex />. Reeve (1837), 5 
Dowl. 668. 

1177 . Acting in public capacity.]— The 

Comrs, of Woods & Forests gave notices, under 
9 &; 10 Viet. c. 38, s. 15, that they intended to take 
lands, specified in the sched. to that Act, for the 
purpose of forming a park. One of the land- 
owners obtained a mandamus to the Comi's. to 
cause a jury to be summoned, under sect. 23, to 
assess compensation for his land. On return, 
stating tlie proceedings at length, & showing 
that defts., in pursuance of the Act & on behalf 
of the Crown, gave the notices in order to ascertain 
whether the lands could be purchased for the siim 
limited by sect. 1, which, by the claims sent in, 
it appeared they could not, & on demurrer to the 
return : — Held : the Comrs. under tlie statute were 
acting in a public capacity, & the notice given by 
them did not constitute a quasi-conimet enforce- 
able by mandamus. — R. v. Woods & Forests 
Comrs., Ex p. Budge (1860), 15 Q. B. 761 ; 19 
L. J. Q. B. 497 ; 15 L. T. O. S. 601 ; 15 Jur. 36 ; 


117 E. R. 046. 

Annotations : — Consd. Birch v, St. Marylehone VestiT (1869), 
20 L. T. 697. Apld. II. v. Income Tax Special Purposes 
Comrs. (1888). 21 Q. B. D. 313. Refd. R. v. 1. R. Comrs., 
Re Nathan (1884), 12 Q. B. D. 461. Mentd. Steele ^ 
Liverpool Corpn. (1866), 7 B. & S. 281 ; Guest v. Poole & 
Bournemouth Ry. (1870), L. R. 5 C. P. 563. 


1178. Commissioners of Excise.] — Qu, • 

whether a writ of mandamus can be issued to the 
Comrs. of Excise. — R. v. Excise Comrs. (1846), 


^ued, has not lapsed. — ^A wa'perk 
Road Board v. Colonial Treasurer 
<1887), 6 N. Z. L. R. 372.— N.Z. 

o. Federal officer — To perform duties 
of offixe ,] — The State Ct. hns no power 
to grant a mandamus to compel a 
federal officer to perform duties Im- 
posed upon him by the Federal Par- 
liament, although the duties are per- 
J. — ^VOL. XVI. 


formed witMii the State. — Ex p. 
Goldkino (1903), 3 S. R* N. S. W. 
260 ; 20 N. S. W. W. N. 96. — ^AUS, 
d. Governor of State.] — Mandamus 
will not lie to the governor of a State 
to compel him to do an act in hlH 
capacity of governor. — R. 

AUBTRA1.IA (Governor) (1907), 4 

C. L. R. 1497.-— AU8. 


e. .]— Ex p, 0*Donnoghuk 

(1874), 2 C. A. 495.— N.Z. 

f, pQ remit prisoner's punish- 

ment.] — Mandamus will not he to Hie 
governor of a State to remit the 
punishment of a prisoner. — H orwjtz 
V. Covxor (1908), 6 C. L. R. 38.— 
AUS. 
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Sect, U — The prerogative writ: Svib^secL 4, A.f B. 

6 Q. B. 976 ; 14 L. J. Q. B. 179 ; 4 L. T. O. S. 396 ; 
9 Jur. 018 ; 116 E. R. 367. 

1179. Commissioners ol Stamps & Taxes — Re- 
payment of excess duty.]— The ct. will not grant 
a rule calling upon the Commissioners of St^ps 
& Taxes to show cause why they should not ret\im 
to exors. an excess of probate duty, under Railway 
Passenger Duty Act, 1842 (c. 79), s. 23. — In the 
Goods of Webster (1859), 1 L. T. 46 ; 24 J. P. 24. 

1180. Commissioners of Inland Revenue — Repay- 
ment of excess duty.] — R. v. Inland Revenue 
Combs., Be Nathan, No. 894, ante, 

1181. Commissioners of Income Tax — Repayment 
of excess tax.] — ^Appcts. applied under Income 
Tax Act, 1842 (c. 35), s. 133, for a return of duties 
paid for three successive preceding years, after 
hearing evidence, the district comrs. amended the 
assessment for those years, Ac issued three certifi- 
cates to the Comrs. for Special Puri^oses, certifying 
the amount so overpaid. The Comrs. for Special 
l^urposcs had laid down an office rule that no such 
application should be lieard, or certificate would 
be acted on by them where the application was 
made more than a year after the year current at 
the time of making the assessment, & issued their 
order in accordance with such rule for repayment 
only of the amount overpaid in the last yei^, & 
refused to do so in respect of the two preceding 
years. Appets. applied for a mandamus to compel 
the comrs. to issue orders for jiayment of the amount 
of Die two preceding years ; — Held : mandamus 
was the jiropcr remedy to compel repayment 
of amounts certified to be overpaid. — R. v. Income 
Tax Special Purposes Combs. (1888), 21 Q. B. D. i 
313 ; 63 J. P. 84 ; 36 W. R. 776 ; 4 T. L. R. 636 ; [ 
A 7/6 nom. R. V. Income Tax Bpecial Comrs., 
Ex p. Cape Copper Mining Co., Ltd., 67 L. J. Q. B. 
513 ; 69 L. T. 455 ; 2 Tax Cas. 332, C. A, 

Annotaiions : — Consd. R. v. Income Tax Special l^^urposes 

Comrs., Ex p. Bonxordo’H Homes National Incorporated 
Assocn., [19^] 1 K. B. 26. Mentd. Furtado v. City of 
London Brewery Co., [1914] 1 K. B. 162 ; R. v, Bloomsbury 
Income Tax Comrs., [1915] 3 K. B. 768 ; L. C. C. e. Gals- 
woitliy, [1917] 1 K. B. 85 ; R. v. Board of Trade, Ex p. 
Bern (1917), 33 T. L. R. 316 ; R. v. Nat Bell Liquors, 
[1022] 2 A. C. 128. 

1182. To make allowances.] — In a case 

where an allowance, which ought to be granted 
under Income Tax Act, 1842 (c. 36), s. 61, No. VI., 
is refused, mandamus lies to the comrs. command- 
ing them to gi’ant the allowance & to give a certifi- 
cate of the allowance with an order for the payment 
thereof. — Income Tax Special Purposes Comrs. 

V. Pemsel, [1891] A. C. 631 ; 61 L. J. Q. B. 265 ; 
65 L. T. 621 ; 65 J. P. 805 ; 7 T. L. R. 657 ; 3 
Tax Cas. 63, H. L. ; affg. 8. C. sud nom. R. v. 
Income Tax Comrs. (1888), 22 Q. B. D. 296, C. A. 
Annotaiiom: — Consd. R. v. Income Tax Special Purposes 

Comrs., Ex p. Barnordo’s Homes National Incorporated 
Assocn., [1920] 1 K. B. 26. Reid. R. v. Income Tax 
Special Comrs., Ex p. University College of North Wales 
(1909), 78 L. J. K. B. 676 ; R. v. Income Tax Comrs. 
(1911), 80 L. J. K. B. 788 ; R. v. Income Tax Special 
Comrs., Ex p. Rank’s Trustees (1922), 91 L. J. K. B. 311 : 
Mentd. Charterhouse School v, Lomarque (1890), 25 
o. B. D. 121 ; I. R. Comrs. v. i^ott., jRs Bootham, Ward 
Strays, York., [1892] 2 Q. B. 162 : Re Foveaux, (3ro8B v. 
London Auti-viviseotlon Soc., [1895] 2 Ch. 501 ; Re 
Nottoge, Jones v. Pinner, [1895] 2 CTh. 649 : Southwell v. 
Royal Holloway College, Eghom, [1895] 2 Q. B. 487 ; 
Cuimack v. Edwards, [1896] 2 Ch. 679 ; Re Buck, Bruty 
». Mackey, [1896] 2 Oh. 727 ; Re Macduff, Mocdulf v. 
Moeduif. [1896] 2 Ch. 451 ; Re Perry Almhouses, Re 
Ross* Charity, [1899] 1 Ch. 21 ; Blair v. Duncan, [19021 
A. 0. 37 : It. C. C. v. South Metropolitan Gas Co., [1903] 

2 Ch. 532 ; Re 6!huroh Patronage Trust, Laurie v, A.-Q., 
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[1904] 2 Oh. 648 ; Grlmond e. Grimond, [1905] A. C. 608 : 
j Lord Advocate v, Moray, [1905] A. O. 531 ; ^ Good, 

, Harington v. Watts, [1905]_2 Ch. 60 ; Re Manser, A.-G. 

' V. Lucas, [1905] 1 Oh. 68 ; Re Sidney, Hlngeston v. Sidney 

(1908), 98 L. T. 625 ; Re Wedgwood, Alien v. Wedgwood, 
I [1915] 1 Ch. 113 ; jRe VerraU^^ational Trust for PiMes of 
Historlo Interest or Natural Beauty v. A.-G., [1916] 1 Ch. 

, 100 : G. W. Ry. & Mid. Ry. v. Bristol Corpn. (1918), 87 

I L. J. Ch. 414 ; Houston v. Bums, [1918] A. C. 337 ; 

Bourne v. Keane, [1919] A. C. 815 ; Re Bennett, Gibson v. 
A.-G., [1920] 1 Oh. 305 ; Rotunda Hospital, Dublin v. 
Coman (1920), 7 Tax Cas. 517 ; Re Tetley, National 
Provincial & Union Bank of England v. Tetley (1922), 39 
T. L. R. 46. 

lisa. ,] — it, V. Income Tax Special 

Purposes Comrs., Ex p. Dr. Barnardo’s Homes 
I National Inc’orporated Assocn., No. 1810, 
post. 

« 

li. Superior Courts. 

As io superior courts, see Courts, p. 181, 
ante. 

1184. The Chief Justice of England.] — The Ct. 

of Ch. presumed that the Cliief Justice of England 
would do what was just in any case & refused to 
issue a mandatory writ to liim to sign a bill of 
exceptions in a criminal case. — R ioters’ Case 
( 1683), 1 Vem. 175 ; 1 Eq. Cas. Abr. 414, pi. 2 ; 
23 E. R. 890. 

Annotaiitm : — Refd. R. v. Preston upon the HiU in Cheshire 
(1736), SesB. Cas. K. B. 197. 

1185. Judicial Committee of Privy Council.] — 

(1) Where a cause has been brought before the 
Judicial Committee of the Privy Council on appeal 
from the Ct. of Arches, Sc the Judicial Committee 
has decided in favour of the appeal, at the same 
time retaining the principal cause, & ordering the 
unsuccessful paity to appear absolutely, subject 
to the approbation of the King in Council, which 
approbation has been afterwards given, this ct. 
cannot, on a suggestion of error in the decision, 
issue a mandamus to the Privy (Council to receive 
a petition for a rehearing of the appeal. 

(2) Nor will the ct. issue a prohibition to the 
Committee, on a complaint that they have exceeded 
their jurisdiction in ordering the party to appear 

I absolutely, it not being shown that they have 
either transgressed the general law of the land, or 
interfered in any matter not of ecclesiastical 
cognisance. 

(3) Senible : the Ct. of Exch. Las jurisdiction 
to issue a prohibition to the Judicial Committee, 
if they exceed their jurisdiction. — Ex p. Smyth 
( 1835), 3 Ad. & El. 719 ; 1 liar. & W. 128, 417 ; 
4 Nev. & M. K. B. 682 ; 111 E. R. 587. 

! AnnotcUiona : — As to (1) Consd. Howard v. Gosset, Qosset r. 
Houard (1847), 6 State Tr. N. H. 319 ; Combo v. Edwards 
(1878), 3 P. D. 103. Refd. R. v. Contorbury 

Archbp. (1848), 11 Q. B. 483 ; Martin v. Maokonochie 
(1879), 4 Q. B. D. 697 ; Re London Scottish Permanent 
Bldg. Soo. (1893), 63 L. J. Q. B. 112. As to (2) Oonid. 
Exp. Story (1852), 8 Exoh. 195. Refd. Combe v. Edwards 
(1878), 3 P. D. 103 : Martin v. Maokonoolilo (1879), 4 
Q. B. D. 697. As to (3) Retd. Ex p. Story (1862), 8 Exoh. 
195 ; Martin v. Maokonochio (187^, 4 Q. B. D. 697. 

1186. Central Criminal Court.] — The Central 
Criminal Ct. is a superior ct. Sc mandamus will not 
lie to compel the judges Sc justices thereof to order 
restitution of stolen gooQ» under Larceny Act, 
1801 (c. 96), s. 100, — B. V. Central Cbiminal 
Court JJ. (1883), 11 Q. B. D. 479 ; 62 L. J. M. O. 
121 ; 15 Cox, C. C. 324 ; 47 J. P. Jo. 116, D. C. 

I Annotation .—Refd. Re WoodaU (1888), 67 L. J. M. O. 71. 

1187. Whether to Judge of assize — ^Acting within 
discretion.] — ^Under Forcible Entry Act, 1429 
(c. 9), if an indictment for forcible entry Sc detainer 
be found by the grand jury at the assizes, Sc applica- 

I Uon be thereon made to the judge of assize to grant 

8UB-BE0T. 4.— B. 


k) judges of Common Pleas-^Acting as justices of the peace.y-Ex p. Leonard (1849), 6 N. B. R. (1 All.) 
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a warrant of restitution, it is in his discretion 
whether he will grant it or not. Therefore, when 
the judge, upon such application, made on 
affidavit, granted a rule nisi, which he afterwards, 
upon cause shown on affidavit, discharged, & a 
motion was made to this ct., but without removing 
the indictment, for a mandamus to the judge, or a 
warrant of restitution, the ct. refused to interfere, 
nor would they enter into the question whether 
the judge had exercised the discretion rightly. — 
E. V. Habland (1838), 8 Ad. & El. 826 ; 2 Lew. O. O. 
170 ; 1 Per. & Dav. 93 ; 1 WiU. Woll, & H. 604 ; 
8 L. J. M. O. 60 ; 3 J. P. 485 ; 112 E. R. 1051. 

As to mandamus to admit candidate to Convoca- 
tion, see Ecolesiasticai^ IaAW. 

C. Inferior or Ministerial Officers, 

1188. General rule.] — ^A county treasurer de- 
livered in documents, consisting of separate papers, 
containing respectively the clerk of the peace’s 
account of the couniy rate, &> other charges to the 
treasurer’s debit, & also the bills which he paid, 
& the vouchers. At the same time he exliibited 
his book of entries of the sums received & paid. 
The justices compared the book with the documents, 
deposited the document.s & vouchers with the 
clerk of the peace, signed the treasurer’s discharge 
in his book of entries, & returned it to him so signed : 
— Held : a mandamus w,ould lie to the treasurer 
to deposit the book with the clerk of the peace. 

Where we find a public officer, who has received 
an order from his masters or any competent 
authority, who on disobeying that order will 
be liable to indictment, we do not proceed by 
mandamus. The ct. leaves the case to the ordinary 
remeffies, not because the party is too low, but 
because he has received an order from competent 
authority. Here the magistrates have issued no 
order, & tliis distinguishes the case from R. v. 
Bristow [No. 1191, post], & R, v. Jeyes [No. 1194, 
post], in one of which there was an order by the 
magistrates, & in the other an order by the judge 
of assize (Coleridge, J.). — K. v, Payn (1837), 6 
Ad. & El. 392 ; 1 Nev. & P. K. B. 524 ; Nev. & 
P. M. 0. 214; Will. Woll. & Dav. 142; 6 
I.. .1. M. 0. 62 ; 1 J, P. 37 ; 1 Jur, 54 ; 112 E. R. 
150. 

Annotation : — Mentd. R. v, KenRiiigton (1848), 12 Q. B. 654. 

1189. Clerk of city company — Menial officers of 
corporation.] — ^A mandamus was moved for to be 
directed to the late clerk of the Blacksmith’s Co. 
in London, to deliver over to the present officer 
all public books of the co. : — Held : in the case of 
menial officers of a corpn. these motions were 
never granted, but in the present case a mandamus 


would issue.— A non. (1730), 1 Bam. K. B. 402 ; 
94 B. R. 271. 

1190. Treasurer to guardians.] — The guardians 
of the poor of S., who were incorporated under 
13 Geo. 3, c. 50, ordered the treasm*er appointed 
under that Act to pay a sum of money for a purpose 
different from those mentioned in the Act, against 
which an appeal was entered at sessions under the 
Act, where that sum was disallowed in the account, 
& the treasurer who had paid it, was ordered to 
repay it to the succeeding treasurer : — Held : a 
mandamus to compel the lati* treasurer to pay over 
the money according to the order of sessions 
would be refused, because he was a ministerial 
officer & bound to obey the order of the guardiaiLs. 
— R. V, Shaw (1794), 5 Term Rep. 549 ; 101 E. R. 
307. 

Annotation: — Consd. R. v, Joyce (18.^5), 3 Ad. & Kl. 116. 

1191. County treasurer.] — Tlie ct. will not 
grant a mandamus to a ministerial officer, such as 
the treasurer of a county, to obey an order of the 
ct. of quarter sessions, but the proiier remedy in 
case of his refusal to obey such order is by indict- 
ment. — R. V, Bristow (1795), 6 Teim Rep. 108 ; 
101 E. R. 492. 

Annotations : — Consd. R. v. Joyes (1835), 5 Nov. & M. K. B. 

101 ; II. V, Payn (1837), 6 Ad. & El. 392. Refd. R. v. 

Staffordshire JJ. (1835), 1 liar. & W. 277 ; Ex p. Boltoin 

(1849), 13 Jur. 680. Mentd. Soott v, Scott, I1913J A. C. 

41 7 . 

1192. .] ~R. V. Surrey County Treasurer 

No. 1113, ante, 

1193. Not acting under orders,]— R. v. 

Payn, No. 1188, ante, 

1194. Borough treasurer.] — ^A mandamus will 
not lie to a freasurer of a borough to compel him 
to pay costs to witnesses under the ord('r of a judge, 
founded on Criminal Law Act, 182(J (c. 04), the 
treasurer being a ministerial officer, & subject for 
Ids refusal to an indictment. — R. v, .Jeyes (1835), 
3 Ad. & El. 410 ; 1 Uar. & W. 325 ; 5 Nev. & 
M. K, B. 101 ; 111 E. R. 471. 

Amwtations : — Consd. H. v. Payn (1837), C Ad. & El. 392 ; 

H. V, Woi>d Dlttou (1849), 3 Now Mag. Cas. 166. Refd. 

II. V. WiltHhlre & Berkshire Canal NaviKation Co. (1835), 

5 Nev. & M. K, B. 3 14 ; II. r. Oswestry Treasurer (1848), 1 2 

Jur. 744 ; Soott v. Scott, 11913] A. C. 417 ; R. v. Hpeyor, 

R. V. Cassel, [1916] 1 K, B. 595. 

1195. Prison gaoler — Acting under rules of 
Secretary of State.] — Under Queen’s Prison Act, 
1842 (c. 22), for regulating the Queen’s Prison, the 
ct. directed a peremptory mandamus to the 
keeper of the prison to make allowances out of 
certain funds specified in the Act, to a prisoner 
confined there, as it did not appear that such 
allowance had been piDliibited by any order of the 
Secretary of State for the regulation of the prison, 
& it was shown that the prisoner was in gi'eat want, 


PART VI. SECT. 1, SUB-SECT. 4.— C. 


h. Boundary Commissioners — To 
retmm proceedings,] — Mandamus will 
he granted against boundary lino 
comrs. If they do not return the pro- 
ceedings within foiuteoii days after 
notice of appeal. — Delonu v. Stuikbr 
(1840), 2 Ont. Dig. 4141.— CAN. 

k. Clerk of the Crown Peace.] — 
Mandamus directed to the Clerk of the 
Crown & Peace, commanding him to 
receive & enter notice of appeal. — 
R. (FaRBELL) V, FOTTRELL (1915), 50 
I. h, T. 54.— IR. 


1. Lands <S: Works Conmisstoner — 
To issue mining certificates,] — R. w. 
Victoria Gold Comb. (1886), 1 

B. C. R. Pt. II., 260.— CAN. 


m. Not to issue Croum 

grant ,] — Clarke v , Lands & Works 
CHIEF Comb. (1886), 1 B. O. R. Pt. II. 
328.— CAN. 


n. lAceming Board — To compel issue 
of fresh hotd licence,] — Where the 


composition of a licensing board was 
changed after a refusal to grant a 
lioenoe & applt. applied to the new 
board for a renewal, or for a fresh 
licence, which applications were also 
fln^y refused. Mandamus was Issued 
to the new Board ordering the granting 
of a licence unconditionally. — ^I^ rud- 
HOMME V, Prince Rupert Crry, 
Board of License Comrs. (1911), 16 
B. C. R. 487.— CAN. 


o. Licensing inspectors — Not to 
examine houses fitted up as saloons — 
to grant certificate,] — Be Baxticr & 
Hesson (1854), 12 U. C. R. 139.— 

CAN. 


p. Mining Commissioners — To decide 
on application for mining lease .] — 
Drysdale V, Dominion Coal Co, 
(1904), 34 S. C. R. 328.— CAN. 


a. To grant mining claim ,] — 

fc MACLBNNAN (1907), 7 W. L. R. 209. 


r. Municipal council,] — A manda- 


mns will lie to a municipal council to 
issue a trade licence. — K. v. Victoria 
CORPN. (1888), 1 B. C. R. Pt. 11. 331.— 

CAN. 


,, against officers .] — 

numdamus lor the demolition of a 
projection over a city street sJiould bo 
asked against the city oon?n. ^ not 
against one of its officers. — ^P ettiobew 
V. Baillargf. (1901), Q. R. 20 S. C. 
173.— CAN. 

t. Prison gaoler.] — Whore a gaoler 
refused to receive from a sheriff a 
debtor taken under mesne process a 
peremptory writ of mandamus was 
directed to go to compel the gaoler to 
receive the debtor. — Be Btodoart, 
Exp. Forman, Mao. 281. — ^N.Z. 

a. Registrar of Deeds.] — Tho ct. 
refused a mandamus to compel a 
registrar to register a deed on a 
declaration of its execution made in 
England under 5 & 6 WiU. 4, o. 02, 

X 2 
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Sect, 1. — The prerogative ter it: Suh-aect. 4, C. cfc D. ; 
sub'^aect, 6, A. \a) & (6).] 

& tliat the allowance had been refused to him upon 
application. — Fx]}, Long (1S44), 14 Ji. J. Q. JB. 23 ; 
8 J. P. Jo. 788 ; aabaequent proceedings (1845), 11 
L. J. Q. 13. 140. 

1196. Clerk to Justices.] — It is the duty of justices 
convicting to cause tlie conviction to be lodged 
with the tJlerk of the Peace, pursuant to Summary 
Jurisdiction Act, 1848 (c. 43), s. 14, but the clerk 
to the justices, being only their servant, a man- 
damus cannot be granted to compel him to lodge 
all the convictions which have been made by the 
justices dming a ceitain period. — Ex p, Hayward 
(1863), 3 B. & S. 546 ; 32 L. J. M. 0. 89 ; 27 J. P. 
102 ; 9 Tur. N. S. 820 ; 122 E. R. 206. 

1197. Town clerk — Correction of burgess roll.] — 
In making out the burgess roll for a municipal 
borough the names of 82 persons were put in the 
wi*ong wards, & the mistake was not discovered 
till after the revising barrister settled the list : — 
Held : t he proper remedy was not a mandamus to 
the town clerk to correct the roll. — Re Eastbourne 
(Town Ci.ekk), Ex p, Keay (1891), 60 L. T. 323 ; sub 
nom. Ex p. Keay, 56 J. P. 470, D. C. 

Anrwtatiun : — Consd. R. v. Hanloy Revising Barrister, R. v, 

8toke-on-Trent Town Clerk, 11912] 3 K. B. 518. 

1198. .] — R. V, llANi^Y Revising 

Barrister, R. v, 8toke-()N-1"rknt Town Clerk, 
No. 905, ante, 

1199. Revising barrister — Correction of burgess 
roll.] — R. V, Uani^y Revising Barrister, R. xk 
Stoke-on-Trent Town Clerk, No. 965, ante. 

1200. Ministerial officer merely nominal party.] 
— The general rule that indictment & not man- 
damus is the proper mode of enforcing ohedienco 
by a ministerial officer to an order of sessions, 
doe>s not prevail where the ct. sees that the 
ministerial officer is put forward merely as a 
nominal party, A that other persons arc those who 
are to be compelled to perform the duty. — R. v. 
Wood Litton (Highways Surveyors) (1849), 
3 New Mag. Cas. 166; 18 L. J. M. C. 218; 13 
L. T. O. S. 233 ; 13 J. P. 825 ; svb nom. Ex p. 
Bottoms, 13 Jur. 680. 

D, Inferior Tribunals, 

Purposes for which writ available to inferior 
tribunals, see Hub-sect. 5, A., post. 

Arbitrators.] — See Arbitration, Vol. II., pp. 
382, 431, Nos. 436, 808-812. 

Assessment Comm\iiee.]~-See Rates & Rating. 

Charity trustees.] — See Charities, Vol. VIII., 
p. 388, No. 2073. 

County courts.] — See County Courts, Vol. XIII., 
pp. 552, 553, Nos. 1095-1102. 

Commissioners under National Insurance Act, 
1911 (c. 55).] — See Work & Labour. 

Ecclesiastical authorities.]— iS'ge Ecclesiastical 

IjAw. 

Election Commissioners.] — See Elections. 


Practice. 

Licensing authorities.] — See Intoxioatino 
Liquors. 

Local authorities.] —See Local Government ; 
Public Health & Local Administration ; 
Hewers & Drains. 

Lunacy Commissioners.] — See Lunatics & 
Persons op Unsound Mind. 

Medical Council.]-- See Medicine & Pharmacy. 

Magistrates, recorders, sessions & Justices.] — 
See Magistrates. 

Manorial courts.]— Copyholds, Vol. XIII., 
pp. 33-36, Nos. Sic, 317, 337, 341, 843-346, 369- 
372, 378, 380, 384-386, 

Military Tribunals.] — See Royal Forces. 

Railway & Canal Commissioners.] — See Rail- 
ways & Canals. 

Registration officers — Under Representation of 
the People Act, 1918 (c. 64).] — See Elections. 

Visitors of charities.] — See Charities, Vol. VIII., 
pp. 387, 390, Nos. 2010, 2101-2110. 


Hub-sect. 5. — Purposes for which Writ 

AVAILABLE. 

A, To Inferior Tribunals, 

(a) In General, 

To whom the writ may or may not issue.] — See 

Sub-sect. 4, ante, 

1201. To perform ministerial act— Not Judicial 
act.] — The duty imposed on the Insolvent Ct. by 
Judgments Act. 1838 (c. 110), s. 92, is a judicial 
& not a merely ministerial duty, &, therefore, 
where the Insolvent Ct. had refused to make an 
order for vesting the surplus properly in a person 
claiming under the deed of assignment made to 
him by the insolvent, there being rival claimants, 
on the ground that the deed was not valid, the ct. 
refused to compel the Insolvent Ct. by mandamus 
to make the order. — R. v. Law (1857), 7 E. & B. 
306 ; 26 L. J. Q. B. 126 ; 3 Jur. N. S. 487 ; 5 
W. R. 285 ; 1 19 E. R. 1283 ; subsequent proceedings^ 
sub nom. Re Dyson, Ex p. Cook (1800), 2 E. & E. 
586. 

Annotation : — Consd. Cook v. Sturgis (1859), 28 L. J. Ch. 345. 

1202. .] —Re Kemp & Attenborough, 

Ex p, Attenborough (1859), 32 L. T. O. H. 294. 

1203. .]— Re Dyson, Ex p. Cook, 

No. 1223, 2 )Ost, 

1204. .] — Re Annandale District, 

Cumberland Licensing Committee (1873), 37 
J. P. Jo. 85. 

1205. .] — R. V, Marsham (1883), 60 

L. T. 142 ; 48 J. P. 308 ; 32 W. R. 157, C. A. 

1206. .) — The ct. will not by man- 
damus order a judicial tribunal to act in a par- 
ticular way, unless it is quite plain tliat what it 
has to do is purely ministerial & not judicial.- - 
R. V. Kingston JJ., Ex p, Davey (1902), 86 L. T. 
589 ; 66 J. P. 547 ; 18 T. L. R. 477 ; 46 Sol. Jo. 
394, D. C. 

Annotation : — Mentd. K. v, Famham JJ., Ex p. Smith (1902), 
86 L. T. 839. 


substituting declarations for oaths. — 
lie Lyons (1843), 6 O. S. 627.— CAN. 

b. ttegifdrar of Shipping ,] — ^A rnan- 
damns lies to compel the registrar to 
register the transfer of a ship sold 
in execution of decree. — Ee Shah 
(^ALLANDKR (1865), 1 Ind. Jur. N. S. 
263.— IND. 

0 . Revising officer — Electoral Fran- 
chiae Act, 48 & 49 Viet., c. 40 (D).}— 
Mandamus to a revising officer to hold 
a sittings & adjudicate upon a com- 
plaint to have a name struck off the 
voters* list. — Re. Simmons & Dalton 
(1886), 12 O. K. 505.— CAN. 
d. School teojcher.] — Mandamus does 


not lie to force a teacher, against 
his bond fide judgment on reasonable 
grounds, to keep a pupil at his school, 
but may force him to hold a proper 
inquiry.— P helps v, Williams (1883), 
1 B. O. R. Pt. I. 257.— CAN. 

e. Seereiary - Treaxwrer of muni- 
cipeUUy — Municipal Act, s. 663.}— 
London & Canadian Loan & Aoenoy 
C o. V, Morris Rural Municipalitt 
(1893), 9 Man. h, R. 377.— CAN. 

f. Sewers Commissioners — To compel 
assessment of marsh lands,] — Ex p, 
Dixon (1911), 10 E. L. li. 383.— CAN. 

g. Sheriff — To execute writ — Man- 


damus not proper remedy .] — Peterson 
V. McLennan, (1907} V. L. R. 94.— 

AUS. 

h. .] — Mandamus is 

not the proper proceeding to compel a 
sheriff to execute a writ. — Black v. 
Kennedy (1877), 4 temp. Wood. 144. — 

CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (a). 

k. QtnerdL rule,) — ^The purpose of the 
writ is to oompol inferior tribunals to 
do Justloo, It will not lie to aid what 
is Illegal. — R. v. Littledalk (1882), 
10 L. R. Ir. 78.— IR. 
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1207. .] — Upon an application for a distress 

warrant for arrears of lighting rate imposed under 
Lighting & Watching Act, 1833 (c. 90), the over- 
seers produced evidence of the existence of the 
rate, & of the amount due & the demand for same. 
The justices refused the application, on the g^und 
that evidence was not produced of all the provisions 
for the adoption of the Act having been duly 
carried out : — Held : upon proof by the overseers 
of their being required to levy the rate by the 
inspectors purporting to be appointed under the 
Act, & of the fact of such rate being in arrear, that 
duty of the justices was purely ministerial, & a 
mandamus must go to them to issue the warrant 
applied for. — R. v. Frodsham JJ. & Edwards 
(1898), 62 L. J. M. C. 120 ; 9 T. L. R. 456, D. C. 

1208. .] — K. was elected people’s church- 
warden of the parish of M. in 1914, & was re- 
elected in 1915. During his first year of office, he 
was convicted before the justices of brawling. 
After liLs election in 1915 the bishop of the diocese 
refused to admit him to make the necessary 
churchwardens* declaration ; — Held : there was 
no right to refuse admission on the ground of bad 
character, & if there was such refusal, a mandamus 
would be issued to the bishop to perform what was 
merely a ministerial act. — R. v. Sarum (Bp.), 
[1916] 1 K. B. 466 ; 32 T. L. R. 203 ; avh nom. 
R. V, Sarum (Bp.), Ex p, Kent, 85 L. J. K. B. 544 ; 
114 L. T. 866 ; 80 J. P. 53 ; 14 L. G. R. 335. 

As to magistrates, see Magistrates. 

{!)) Where Discretion given <Sr exercised* 

1209. Discretion given by statute — Inclosure 
commissioners.] — The ct. will not grant a mandamus 
to inclosure comrs. to elToct an exchange, where 
discretion was given to the comrs. & they had 
exercised it, & it is not shown that they have done 
so wrongfully. — R. v* Flockwold Inclosurb 
Comrs. (1817), 2 Chit. 251. 

1210. Bishop of diocese — Church Discipline 

Act, 1840 (c. 86), s. 3.J — Juuus v, Oxford (Lord 
P p.), No. 900, ante, 

1211. Public Worship Regulation Act, 

1874 (c. 85), s. 9,] — (1) A representation was sent 
to a bishop under the above Act complaining of an 
unlawful alteration to the fabric of a cathedral 
church. The bishop replied that having, in pur- 
suance of the Act, considered the whole circum- 
stances attending the representation he was of 
opinion that proceedings should not be taken for 
reasons which he stated at length. On an apjdica- 
tion for a mandamus to compel the bishop to 
proceed according to the Act, upon the ground that 
the bishop’s reasons showed that he had not con- 
sidered the whole circumstances of the case, & also 
had considered matters which were not circum- 
stances of the case : — Held : the bishop liad acted 
within his jurisdiction So exercised the discretion 
vested in him, & whether the reasons he gav<‘ were 
good or bod, the bishop having considered all the 
circumstances which appeared to him, honestly ' 


exercising his judgment, to bear upon tlio par- 
ticular case, his reasons could not be reviewed. Sc 
there was no ground for a mandamus. 

(2) 1 do not deny that, where some authority 
has been entrusted with a discretion which they 
decline to exercise, a writ of mandamus is an 
appropriate writ to remedy such neglect of duty, 
though I very much doubt whether the particular 
form of peremptory mandamus here awarded could 
ever be justified under this Act [Public Worship 
Regulation Act, 1874 (c. 85)] (Lord Halhbuky, C.). 
— ^Allcroft V, London (Lord Be.), Lfguton v, 
London (Lord Bp.), [1801] A. C, 666; 6i 
L. J. Q. B. 62 ; 65 L. T. 92 ; sah nom. R. v. London 
(Bp.), 55 J. P. 773 ; 7 T. L. R. 668, H. L. 


An^tatwna : — Generally * Mentd. St. Jolui, Pondlebury 
(Vicar) v. St. John, Peudlebury (PariHhiouers). tlK95J P. 
178 ; St. John tho Baptist, Timbcrliiil (Vicar) r. St. John 
tho Baptist, Tiuiberhill (Rectors, etc.), 11895] I*. 71 ; 
Barsham, Suffolk (Rector, etc.) r. Bai^sham, Suffolk 
(l^arishioners), [1896] P. 256 ; Groat Bardfiold v. All Havinir 
Interest, [1897] P. 185 ; Poulton v. Moore, [1915 1 1 K. B. 
400 ; Field v. Ommanney (1920), 36 T. L. R. 695 ; lie St. 
Luke^B, Southport (1920), 36 T. L. R. 733. 


1212. Local Government Board.] — The 

councils of certain metropolitan borouglis claim(*d 
contribution from the London County (’ouncil 
under London Govt. Act, 1899 (c. 14), s. 7, in 
respect of the expense of maintaining the roads in 
their boroughs which had ceased to be main roads 
under sect. 6 ( 1 ) of that Act, failing to come to 
an agreement with the county council on the 
matter, applied to the Local Govt. Board under 
sect. 7 for an order requiring the county council to 
contribute. After a local inquiry, the mattcT was 
adjourned for consideration by ilie board. The 
board, who elected to determine ih(‘ application 
otherwise than as arbitrators, th(*n made an order 
that no contribution sliould be made by tho 
county council. An affidavit sworn by an official 
of the board stated that tho board did not reacii 
this determination by any arbitrary oxtjrcise of 
the discretion entrusted to tliem, but considered 
the question judicially, had come to the con- 
clusion, in the exercisf^ of their discretion : — Held : 
the board had exercised tlieir jurisdiction under 
sect. 7, & the ct. could not interfere by mandamus. 
— R, V. Local Government Board, Ex p. 
Hackney Borough Couriv.iL (1908), 72 J. P. 2il ; 
6 L. G. R. 665, D. V. 

See, farther, Local Governmknt. 

1213. Income Tax Commissioners.] — Under 

agreements made in 1909 <Sc 1912, appets. paid 
their two managing dir<»ctors a salary & 10 per 
cent, of the surplus of the co.’s nt‘t protits after 
making certain deductions, the rate & tlie terms 
of the commission not Iniving been altered since 
1912. In Nov. 1916, tho Inland Revenue^ (*omrs. 
served on appets. a notice of assessment to excess 
profits duty under Finance (No. 2) Act, 1915 
(c. 89), in respect of the accounting period ending 
Doc. 31, 1915, Sc, in arriving at tlie arrionnt of the 
assessment, the comrs. limited the remuneration 
to be allowed to the managing directors to the 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. (b). 

^ m. Discretion given by Statvie — 
I^cal Government Act, 1903, Sched, 13, 
Part yi.]— A mandamtis will lie to 
compel a municipal council to cxeroiso 
thpir discretion as to grantiiiR or 
refusing an ^plication for registration 
a ground/ for public amuHoment 
under above Act. — Randall r. North- 
Council (1910), 11 O. L. R. 100.— 

A US. 


n. - Meat Board. J — The Mea 
"Oard have under Meat Industry Act 
^ absolute discretion to grant o 
withhold their consent to the siaughtei 


ing of cattle on particular promises, 
& mandamus will not issue to compel 
them to give reasons for withholding 
It. — ^Metropolitan Meat iNDUSTiiV 
Board v. Finlayson (1916), 22 

C. L. R. 340.— AUS. 


o. 18 Fief. r. 6.1— Comrs. 

iterod into a contract for laying down 
Ipes & conveying tho water from a 
,ke to a town, & ro(luii*od tho corpn. 
[ th(» towTi to issue iiotos for the 
)st, which they refused ; —Held : the 
suing of tho notes was discretionary 
ith the corpn., & a mandamus would 
it be granted.— p. Coster (1856), 
N. B. A. (3 All.) 349.— CAN. 


p. — — (Commitment for non- 
payment of costs.] -Issuing a warrant 
of coinniitnicnt for noii-T)ayiriont of 
costs of an appeal, under 32 & 33 
Viet., e. 31, s. 75, is discretionary, & 
tho ct. will refuse a mandamus to issue 

Delaney r. Maonabu (1871), 
21 C. P. 663.— CAN. 

q. ] — within the dis- 

endionary powvts of a municipal oorpn. 
arc noti subject to judicial control 
eveept where fraud is shown or there 
is a manifest invasion of private rights. 
— Haookbty V. VioTOiuA City (1895), 
4 B. C. H. 163.— CAN. 

r. .] — The ots. should not 



310 
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Sect, 1 . — The prerogative tvrii: Sub-sect, 6, A. (6), 

amount allowed in the last pre-war trade year, & 
a further £2000 in each case, & refused to direct 
any further remuneration to be allowed. An 
application was made for a mandamus to the comrs. 
to deduct the whole of the remuneration of the 
managing directors from the profits on which 
appcts. were chargeable with excess profits duty 
for the i>eriod in question ; — Held : under the 
parenthetic words in sched. IV., part 1 (5) of the 
above Act, the comrs. had a discretion, when there 
were special circumstances & when the remunera- 
tion of the managers or managing directors de- 
pended upon the profits of the traSe or business, 
to direct what sum was to be allowed as an ad- 
ditional deduction. — B. v. Inland Bevbnub 
Comrs., [1918] 1 K. B. 143 ; svb nom, R. v, IntjIlND 
Revenue Comrs., Ex p, France (William), 
Fenwick & Co., Ltd., 87 L. J. K. B. 198 ; 118 
L. T. 162 ; 34 T. L. R. 118 ; 62 Sol. Jo. 120, C. A. 
Annotations .*— Reid. Williamson Film Printing Co. v. I. R. 

Comrs., fl918J 2 K. B. 720 ; Port of London Authority u. 

I. K. Comrs., [1920] 2 K. B. 612. Mentd. R. v. Income 

Tax Special Comrs., Ex p. Dr. Bamardo^s Homes (1919), 

122 L. T, 389. 

Magistrates .] — See Magistrates. 

1214. By bishop of diocese — Consent to appoint- 
ment of deputy re^strar.] — The registrars of a 
diocese were authorised by their pa^nt of office, 
under the bishop’s hand & seal, to appoint a 
deputy, to be approved of k> allowed by the bishop ; 
who, if he should not approve of & allow the 
deputy named & proposed to him, was empowered 
to nominate another, with a salary payable out 
of the profits of the registrar, ship. The registrars 
appointed a deputy, subject to the approbation 
& consent of the bishop who, on being informed of 
it, answered that for good & sufticient reasons ho 
disapproved of the party nominated, but declined 
to specify his reasons : — Held : a rule nisi for a 
mandamus to the bishop to admit the deputy must 
bo refused. — R. v, Gloucester (Bp.) (1831), 2 
B. & Ad. 168 ; 9 L. J. O. S. K. B. 228 ; 100 E. R. 
1 102. 

AniMiation : — ^Beld, R. v. London Corpn. (1832). 3 B. & Ad. 

255. 

1216. To examine curate with a view to 

licence.] — B. v. Liveiu'ool (Bp.) (1904), 20 T. L. B. 
486, 1). C. 

By magistrates.] — See Magisteates. 

By licensing committee — ^To confirm grant ol 
licence.] — See Intoxicatino Liquors. 

1216. Improper exercise of discretion.]— p. 
Smith (1862), 19 L. T. O. S. 191, 208 ; 16 J. P. Jo. 
423. 

1217. — I — Retiring pension of vestry officer.] — 

A vestry, in declimng to grant a superannuation 
allowance to a retiring officer, wore influenced by 
the idea that they had no ffiscretion as to the 
amount : — Held : ^ the vestry had not properly 
exercised their discretion under Superannuation 


(Metropolis) Act, 1866 (c. 81), s. 1, & a mandamus 
should go to them to consider & determine the 
application. — R. v. Sr. Panoras Vestry (1890), 
24 Q. B. D. 371 ; 60 L. J. Q, B. 244 ; 62 L. T. 440 ; 
64 J. P. 389 ; 38 W. R. 311 ; 6 T. L. R. 176, 0. A. 

AnnoUUions : — Mentd. Smith v, Chorley District Council 

(1897), 76 L. T. 637 ; R. v. Board of Education, [1910] 2 

K. B. 165 ; Webster v. Metropolitan Water Boara (1912), 

76 J. P. 474 ; Newton v, St. Marylebono B. C. (1916), 113 

L. T. 531. 

1218. .J — R. V. Brojmlby St. Leonard 

Vestry (1896), 60 J. P. 725 ; 13 T. L. R. 1 ; 41 
Sol. Jo. 13, D. 0. 

See, further, EccLESiAS^ncAL Law. 

1219. ,] — The London County Council, in 

exercise of statutory powers, made a bye-law 
relating to parks, gardens and open spaces, whereby 
the selhng of any article, without the consent in 
writing of the council, was constituted an offence. 
After granting permission to sell literature at 
meetings in certain parks, they passed a resolution 
that the existing permissions should be determined, 
& that no new permission should be granted hence- 
forth. Acting on this resolution they refused an 
application made by a certain society for per- 
mission to sell pampiilets at its meetings in one of 
the parks : — Held : there was vested in the 
council by virtue of the bye-law a discretion 
similar to that of justices at licensing sessions, & 
they did not properly exercise that discretion by 
passing a general resolution to grant no permission 
& acting on that resolution, & a rule for a man- 
damus to hear the application would be made 
absolute. — R. v, IjONDon County Council, Ex p, 
CoiiRiE, [1918] 1 K. B. 68 ; 87 L. .1. K. B. 303 ; 
118 L. T. 107 ; 82 J. P. 20 ; 34 T. L. R. 21 ; 62 
Sol. Jo. 70 ; 15 L. G. R. 889, I), C. 

A^inotcUion -Distd. U. V. l*ort of London Authority, Ex p. 

Kynoch, [1919] 1 K. B. 176. 

See, further. Metropolis ; Orp:N Spaces & 
Reci«eation Grounds. 

1220. Registrar of Companies — Registration of 
name of company.] - Upon an application under 
Companies (Con>solidation) Act, 1908 (c. 69), s. 15, 
to the Registrar of Companies to register a co., 
with the name “ The Water Softening Materials 
(yo. (Sofnol), Ltd.,’* the registrar refused to register 
it upon the ground that the name so nc^arly 
resembled that of “ Water Softeners, Ltd.,” an 
existing co. already rcgistei*ed, as to be calciilated 
to deceive within the meaning of s. 8 (1) of the 
above Act. Appcts. applied for a writ of man- 
damus to the registrar to register the co. with that 
name upon the grounds that he was required to 
do so Under s. 15, &; that the name did not so 
nearly resemble that of any co., already registered, 
as to be calculated to deceive ; —Held : the 
mandamus must be refused as there was no 
ground for saying that the registrar, in exercising 
his discretion, had come to a wron^ decision. 

In order to justify this ct. in interfering by 
mandamus, it would be necessary to show either 
that the registrar had not in fact exercised any 


interfere by mandamus with the reason- 
able exercise by a oounty council of 
its discretion in solooting the place 
in the county at which an ofHoe shall 
bo provided for the oounty Crown 
attorney & clerk of the peace. — R odd 
V. Ksskx (1910), 44 S. O. R. 137 ; 31 
0. L. T. 255.-^AN. 

■. .] — If a judge refuses to 

consider an application to make a 
special entry on the record In a Jury 
trial, that being a refusal to exercise 
the dlsoretion vested In him by an 
Ordinance, mandamus will lie to 
compel him to do his duty ; but if he 
^ exercised his discretion & has 
decided not to direct a special entry 


to be made there is an end of the 
matter & no appeal lies. — R. v, Leo 
(1914), App. D. 241.— S. AF. 

t. Where discretion exercised ,] — The 
ct. will not grant mandamus to 
Justices of an Inferior ot. of common 
pleas, requiring them to enter up 
Judgment for pltf. In an action of 
recognlsanoe of bail in that ct., when 
such Justices have In the exercise of 
tholr discretion set aside pltf.'B Judg- 
ment & allowed a render of the 
principal. — L bdden v, Russbll (1837), 
Ber. ^0.—— CAN. 

a. ,] — ^Where a Judge in the 

exercise ox his discretion has given 


Judgment in a matter within his Juris- 
diction, mandamus will not lie to com- 
pel him to give a different judgment. — 
Jackson e. Clark (1900), 20 
O. L. T, 42.— CAN. 

b. .] — ^The grant under 9 Edw. 7, 

c. 31, 8. 10, of permission to a club 
to keep liquor on club premises for 
the use of its members, on pasrmont of 
the prescribed fee by license comrs. 
is discretionary, & the ot. will not 
interfere by maridamus to compel them 
to grant permission, except in special 
dreumstanoes. — Be Club Laobikh 
(1913), 23 W. L. 11. 380 ; 10 D. L. R. 
823.--OAN. 
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discretion in the particular case, or that he had 
exercised it upon some wrong principle of law, or 
that he had been influenced by extraneous con< 
sideiations which he ou^t not to have taken into 
account (Avory, J.). — v. Registrar of Com- 
panies, [1912] 3 K. B. 23 ; 28 T. L. R. 457 ; aub 
nom> R. V. Registrar op Companies, Fx p. Paul, 
81 L. J. K. B. 914; 107 L. T. 62; 19 Mans. 
280, D. C. 

Annotation : — ^Mentd. Re British Milk Products Co.*s Appln., 
[1916] 2 Ch. 202. 

SeSf generally. Companies. 

To correct errors In register of electors.] — See 
Elections. 

(c) Where Perfornuince of Duty involves Liability, 
See Magistrates ; Public Authorities & 
Public Officers. 

(d) 'I'o adjudicate and rehear Applications, 

As to magistrates, see Magistrates. 

1221. To adjudicate — Not to dictate decision.] — 
A mandamus goes to set an inferior jurisdiction 
in motion, where it has refused to entertain the 
subject-matter in question, but not to direct them 
as to doing a particular thing, which assumes tliat 
they would not otherwise do it according to their 
duty (Williams, J .). — Uc Aire & Calder Naviga- 
tion & Lake Lock Ry. Cos., R. v. West Riding 
OP Yorkshire JJ. (1834), 1 Ad. & El. 563 ; 110 
E. R. 1322. 

Annotations: — Mentd. R. v. BriHtol & Kxoter Ry. (1838), 2 
Ry. & (Jan. Oas. 99 ; R. v. Sheftlold, Ashton -undor-Lyno 
& Manchester Ry. (1839), 11 Ad. & El. 194 ; R. v. Hull 
Dock Co. (1840), 3 Ry. & Can. Cas. 795. 

1222. .] — On an application for a 

mandamus this ct. has always said we will not say 
how the magistrate ought to decide, but merely 
order him to hear & decide (Crompton, .T.). — R. v. 
Dayman (1857), 7 E. & B. 072 ; 26 L. J. M. C. 128 ; 
29 L. T. O. S. 125 ; 22 J. P. 39 ; 3 Jur. N. S. 744 ; 
5 W. R. 678; 119 E. R. 1305. 

Annotations: — Befd. R. v. Brown (1857), 7 E. & B. 757 ; 
R. V, Allen (1866), 7 B. & S. 902. Mehtd. Re Nunneley 
(1858), 6 W. R. 654 ; Luton Local Board of Health v. 
Davis (1860), 6 Jur. N. S. 580 ; Pease v. Chaytor (1863), 3 
B. & S. 620 ; Ex p. Vauffhan (1866), L. R. 2 Q. B. 114 ; 
R. V. Llanfillo JJ. (1866), 15 L. T. 277 ; Bnoolouch v. 
Metropolitan Board of Works (1870), L. R. 5 Exoh. 221 ; 
St. Mary, Islingrton v, Beirrett (1874), 30 L. T. 11 ; Dry den 
V, Putney Overseers (1876), 1 Ex, D. 223 ; Maude r. 
Bolldon L. B. (1883), 10 Q. 13. D. 394 ; Portsmouth Corpn. 
V. Smith (1883), 13 Q. B. D. 184; R. v. Shell (1884), 
50 L. T. 590 ; Rlchai^ v, Kessick (1888), 59 L. T. 318. 

1223. .] — ^A party applied to the 

Insolvent Debtors* Ct. for an order to vest in him 
a surplus under Judgments Act, 1838 (c. 110), 
s. 92, claiming under an alleged assignment to liim 
by the insolvent. That ct., upon inquiry, held 
that the assignment was invalid as against other 
claimants of the surplus, & refused to make the 
order. The Ct. of Q. B., holding that the functions 
of the Insolvent Debtors* Ct. under the above 
sect, were judicial A; not merely ministerial, 
refused to issue a mandamus commanding that 


ct. to make the order. Appet. then took proceed- 
ings in Ch., which resulted in a decree in hi a favour, 
that the assignment to him by the insolvent was 
valid. The Ct. of Ch. further expressed an opinion 
that this decree rendered the duty of the Insolvent 
Debtors* Ct. in the matter simply ministerial. 
The latter ct., however, refused, on a renewed 
application to it, to act upon that opinion & to 
make the order. On a subsequent application now 
made by claimant to the Ct. of Q. B. for a man- 
damus to the Insolvent Debtors* Ct. to make the 
order : — Held : after, as before, the proceedings 
in Ch., & notwithstanding the opinion iJiere ex- 
pressecl to the contrary, the Insolvent Debtors’ Ct. 
retained a judicial discretion whether or not to 
make the order, & the mandamus could not i-^siu*. 

The Ct. of Oh. has no power to dictate to the In- 
solvent Oomr. what his decision shall be, nor does 
this ct., on application to it for a mandamus to a ct. 
having a judicial discretion, ever do more than dii-ect 
the ct. to hear & determine the case, we never sa y 
how the case is to be decided (Cockburn, C.J.). - 
Re Dyson, Ex p. Cook (1860), 2 E. & E. 586 ; 29 
L. J. Q. B. 68 ; 6 Jur. N. S. 224 ; 121 E. R. 221. 
Annotations : — Consd. R. v, London JJ., [1895] 1 Q. 13. 214 

Refd. Re Gamier (1872), L. R. 13 Eq. 532. 

1224. To Inclosure Commissioner.]— A 

comr. acting under Inclosure (Consolidation) Aci, 
1801 (c. 109), refused to proceed : — Semblr : 

mandamus would issue to compel liim to proceed, 
unless sufficient excuse was shown. — R. v, Fowler 
(1842), 7 J. P. 161 ; 7 Jur. 513. 

1226. Not to reverse judgment of court.]- - 

Where an inferior ct. declines to exorcise a juris- 
diction imposed on it by law, the ct. will, by 
mandamus, enforce its proceeduig ; but when it 
has acted, its judgment can only b(‘ roveu'sed in 
the ct. on a case stated for its opinion. R. v. 
West Hiding op Yorkshire JJ, (J814), 1 
New Hess. Cas. 247. 

1226. .] — ^A claim for scamerrs wages, whicli 

involved a question of the master’s right to disrate 
claimant, had been adjudicated upon by a justice' 
of the peace, under 7 & 8 Viet. c. 112, s. 15. 
Claimant did not draw up or serve the magistrate’s 
order ; — Held : a judge of a county coui*t was right 
in refusing to try an action of debt for tli<‘ balance' 
of wages brought in respect of the same matt(*r. 

The ct. will not, in such cases, call upon judge's 
to send their notes, <fe justify what they liave done'. 
If they refuse to perform their duty, the ct. will 
issue a mandamus to compel them ; A if they 
exceed their powers, the ct. will issue a prohibition 
to restrain them ; but whore the'y api)ear to liavc 
acted in declining jmisdiction with perfect pro- 
priety, they are entitled to the pmtection of the ct. 
(Lord Campbell, C.J.). — R. v. Pollock (1852), 
Cox, M. & n. 585 ; 18 L. T. O. S. 272 ; 16 J. Jo. 
116. 

1227. On question of law.] —Where the* 

sessions, on appeal, decide, on a point preliminary 


PART VI. SECT. 1, SUB-SEOT. 6.— 
A. (d). 

1221 i. To adjudicate — Not to dictate 
oectaion.)— If the inferior ot. in good 
J J J has entertained an appeal & 
Radicated upon it, mandaimus should 
be refused without inquiring into the 
wrreotness of its decision or reviewing 
Iw prooeedim. — F lbtohmr v. Wade, 
Jm9] JwTw. R. 1 ; 45 D. L. R. 91.-^ 

1221 il. .] — Mandamus is the 

proper remedy where there has been 
no hearing Sc determination. — Ex p. 
RugSELL (1908), 8 S. R, N. 8. W. 173.— 


1221 iii. .] — Where a judge im- 

properly refuses to hear arguments, 
mandamus is the proper ixunody. — 
Re Dean v. Ciiambeklin (1880), 8 
P. R. 303.— CAN. 

1221 iv. .J — ^Pltfs. applied to the 

oomr. of mines for a niiuing lease 
covering an area adjacent to an area 
previously leased to M. A dispute 
having arisen In relation to the applica- 
tion, the oomr. held an investigation, 
& announced, as the result of his 
inquiry, that the lefiise grranted to M. 
was not to be considered as in any way 
void or uncertain, but was to be Sc 
remain the evidence of the oonti^t 
between the Crown Sc M, : — Neld : 
pltfs.’ application was not disposed of 


by this decision, but that they were 
entitled to a maruiamiis requiring tlie 
oomr. of mines to consider their 
application & give a decision thereon. — 
Dominion Ooai. Co. v , Diiysdalb 
(1903), 36 N. 8. R. 282.— CAN. 

1221 V. To hear case within its 

jurisdiction.] — Re MoLbod v. Amiro 
(1912), 27 O. L. R. 232 ; 4 O. W. N. 
97.-^AN. 

1221 vl. Where an inferior 

tribunal Improperly refuses to enter 
upon a complaint, a mandamus will 
issue . — Re 8pboifio Relief Act, Re 
Sarafally Mamooji Sc Jaffbr Jusub 
(1910), I. L. R. 34 Bom. 659.— -IND. 



312 


Crown Practice. 


Seci, 1 . — The prerogative writ: Siib-secL 5, A. (d), , 

to the whole case, or to the reception of a par- 
ticular piece of evidence, that they will not hear the 
case further, their decision is conclusive if the point 
involve matter of fact only ; otherwise if it raise a 
point of practice which this ct. can perceive to be 
mat tor of law. In the latter case, this ct. will 
grant a mandamus to enter continuances Sc hear ; 
in th(^ former, not. — R. v. Kesteven JJ. (1844), 3 
Q. B. 810 ; 1 Dav. & Mer. 113 ; 1 New Mag. Cas. 

8 ; 1 New Sess. Cas. 161 ; 13 L. J. M. O. 78 ; 3 
L. T. O. S. 55 ; 8 J. P. 629 ; 8 Jur. 445 ; 114 E. R. 
718. 

A7i>notation8 : — Reid. 11. v. Maoclesfleld (1844), 1 

Now Mag. Cas. 69; K. v. West Hiding JJ. (1844), 1 
Now Sess. Cas. 247 ; R. v. Flintshire JJ. (1847), 2 
Now Mag. Caw. 160 ; R. v. Somerset JJ. (1847), 11 Jur. 
351 ; H. V. Canterbury Archbp. U848), 11 Q. B. 483 ; 
R. r. Cambridgoshiro JJ. (1860), 1 L. M. & P. 47 ; R. v. 
Dayman (1867), 6 W. R. 678 ; Walsall Overseers i'. 
L. & N. \V. Ry. (1878), 4 App. Cas. 30. Mentd. H. v. 
Mart on -cum -Grafton (1847), 16 L. J. M. C. 159 ; K. v, 
Sutton Coldfield Overseers (1874), L. R. 9 Q. B. 153. 

1228. .] — li upon a mistaken view of 

tlie law in reference to a point upon which its juris- 
diction depends an inferior tribunal refuses to hear, 
the Ct. of Q. B. will compel it to hoar by man- 
damus. — R. V, Goodrich (1850), 4 New Mag. Cas. 
101 ; 19 L. J. Q. B. 413 ; 15 L. T. O. S. 248 ; 14 
J. P. 415 ; 14 Jur. 914. 

Ann'ttation : — Consd. R. v. Liverpool Recorder (1850), 1 
L. M. & P. 682. 

1229. — Where a judge of a county 

ct. refuses to hear an application upon an 
erroneous supposition that some preliminary 
requirement has not been complied with, the ct. 
will not interfere by mandamus to compel liim to 
hear. 

With reference to inferior cts., if they abstain 
from adjudicating upon a question upon any 
erroneous view of a preliminary point, the ct. 
will interfere to compel them to proceed & adjudi- 
cate, but it is otherwise where they enter into the 
question Sc decide it, though their decision is 
unsatisfactory (Coleridge, J.). — R. v, Oswestry 
County Court Judge, Ex p. Harper (1851), 
Cox, M. & H. 492 ; 17 L. T. O, S. 55 ; 15 J. P. 
276 ; 15 8ol. Jo. 275. 

Admiralty Jurisdiction of City of London 

Court.] - See Admiralty, Vol. I., p. 247, No. 1751. 

1230. To rehear application — Not on ground of 
possibility of bias on first determination.] — R. v, 

Ix)NDON County Council, lie Empire Theatre 
( 1894), 71 L. T. 638 ; 11 T. L. R. 24 ; 39 Sol. Jo. 
63, D. C. 

Licensing justices.] — See Intoxicating 

Liquors. 

(e) To hear and rehear Appeals, 

Mandamus to magistrates.] — See Magistrates. 

1231. To rehear appeal — Visitor of college.] — 
Ex p, Bullar (1857), 28 L. T. O. S. 269 ; 21 


J. P. Jo. 84 ; previous proceedings (1856), 1 Jur. 
N. S. 709. 

(/) To give Judgment and grant New Trial. 

As to magistrates, see Magistrates. 

1232. To give Judgment.] — ^Wilkinsv. Mitchbl, 
No. 10^8, ante. 

1233. .] — Mandamus granted in nature of a 

procedendo ad judicium, — Brooke v. Ewers (1718), 
1 Stra. 113 ; 93 E. R. 418. 

Annotation: — Consd. H. v. London JJ., (1895] 1 Q. B. 616. 

1234. .] — On a rule to show cause why the 

judge of a hundred ct. should not be obliged to 
give judgment : — Held : a mandamus was the 
proper remedy. — Salter v. Williams (1732), 2 
Barn. K. B. 144 ; 94 E. R. 410. 

1285. .] — A superior ct. will not interfere 

by mandamus to compel a ct. of inferior jurisdic- 
tion to grant a new trial in a cause before it. 
The superior ct. can command the judge of an 
inferior ct. to give judgment in a matter fit & 
proper for its cognizance, but cannot in this manner 
review its proceedings or try upon affidavit any 
alleged irregularity in its judgment. — Ex p, 
Morgan (1820), 2 Chit. 260. 

1236. To grant new trial.] — Ex p. Morgan, No. 
1235, ante. 

See Courts, p. 107, Nos. 56-62, ante. 

(g) To admit and hear Evidence, 

As to magistrates, see Magistrates. 

1237. To admit evidence — Improperly rejected.] 
— The ct. will in a proper case grant mandamus 
to an inferior ct. to admit evidence which has 
been improperly rejected. — R. v, Sussex JJ. 
(1840), 9 Dowl. 126 ; WoU. 47. 

Annotations: — Consd. R. v. Mancheetcr Recorder (1851), 

16 J. P. 73. Reid. R. V. Litchfield Recorder (1849), 13 

J. P. Jo. 393 ; R. v, Peterborough JJ. (1849), 3 New Sees. 

Cas. 365. Mentd. R. v. Stayley (1843), 3 Q. B. 359. 

1238. Expert evidence — Income Tax Com- 

missioners.] — The owner & occupier of licensed 
premises appealed to the Income Tax Comrs. 
against the assessment of his premises. He 
attended & gave evidence before the comrs., & 
his solr. then stated that he wished to call an 
expert valuer. The comrs. said they already had 
all the facts before them & did not think any further 
evidence would assist them, & they declined to 
hear the expert. A rule rtisi was then obtained call- 
ing upon the comrs. to show cause why they should 
not hear & determine the appeal according to law ; 
— Held : mandamus would not lie for the purpose 
of appealing from the comrs.* decision as to the non- 
necessity of hearing the evidence tendered, & the 
rule should be discharged. — R. v. General 
Income Tax Comrs. for Opflow (1911), 27 
T. L. R. 353, D. 0. 

1239. To hear evidence on oath — Income Tax 
Commissioners.] — R. v. Chew, No. 933, ante. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (e). 

c. To hear appeal — From court of 
revision — To county judge — Notice of 
aptfeal rightly enter ed.h-^Iie Allan 
(1885). 10 O. R. 110.— CAN. 

d. To rehear appeal .] — ^Where the 
inferior ct. has decided a matter within 
its jurisdiction, however wrong the 
decision may be, mandamus does not 
lie to compel a reconsideration . — lie 
McLeod v. Amtro (1912), 27 O. L. R. 
232 ; 4 O. W. N. 97.— CAN. 

e. To district judge — From 

magistrate ,] — Where an inferior ct„ to 
which an appeal from a conviction Is 
given, improperly refuses to hear an 
appeal on the merits, the superior ct. 


will issue mandamus directing the 
inferior ct. ** to enter continuance & 
to hear the appeal.*’ — ^R. v. Trottier 
(1913), 25 W. L. R. 663.— CAN. 

f. Where prosecution did not 

appear — <fr conviction quashed, 3 — The 
ct. will not by mandamus compel a 
district ct. judge to re -hear an appeal 
from the decision of a magistrate when 
on the hearing of the appeal no one 
appeared on behalf of the prosecution 
& conviction was quashed. — R. v. 
Wdno Tung (1916), 33 W. L. R. 903 ; 
10 W. W. R. 15.— CAN. 

PART VI. SECT, i, SUB-SECT. 6.— 
A. (g). 

1287 i. To admit evidence — Improperly 


rejected .] — Whore an inferior ct. of 
record after entering upon an Inquiry, 
rejected evidence improperly, a man- 
damns will not lie to compel it to 
receive the evidence . — Kx p. Lands 
M lNiS'CER (1896), 17 N. S. W. L. R. 
394 ; 13 N. 8. W. W. N. 105.— AUS. 


g. Of particular claaa.] — Where 

an interior ct. has announced its 
intention not to admit a particular 
class of evidence a mandamus will not 
He while the proceeding Is still pending 
to compel that ct. to admit that par- 
ticular class of evidence. — Western 
AUSTRALIAN AMALGAMATED SOCIETY 

OP Railway Employers Union of 
Workers v. Railways Comr. por 
Western Australia (1905), 3 O. L. R. 

66.— AUS. 
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(h) Other Cases, 

1240. To make award — Inclosure commissioner.] 

— The ct. will ^ant a mandamus to the comr. 
appointed by an inclosure Act to make his award. — 
Anon. (1823), 2 L. J. O. S. K. B. 36. 

1241. To furnish copies of depositions — ^To 
prisoner.] — Ex p, Fletcher (1844), 13 L. J. M. C. 
67 ; 2 L. T. O. S. 333 ; 8 Jur. 269. 

Annotation : — Mentd. Ex p, Reynolds & Hodgfson (1844), 
8 Jur. 192. 

1242. To enforce order — Sanitary authority.) — 

Nuisances Removal Act for England, 1856 (c. 121), 
s. 14, is permissive, & a mandamus will not be 
granted to compel the local authority to enforce 
an order on the default of the person upon whom 
it is made. — Ex p, Bassett (1857), 7 E. & B. 280 ; 
118 E. R. 1251 ; sub nom, lie 11am Local Board 
OF Health, 26 L. J. M. 0. 64 ; 3 Jur. N. S. 136 
6 W. R. 290. 

Annotaiiona : — ^Refd. It. v. Maruhland Smeoth & Fen District 
Oomrs., [192(»] 1 K. B. 1.55. Mentd. A.-G. & Dommes t>. 
Basinerstokc Corpn. (1876), 45 L. J. Oh. 726. 

1243. To compel poll of ratepayers to be taken — 
After decision given by Secretary of State.]— A 

mooting was duly held for the purpose of con- 
sidering whether the ratepayers of M. would 
adopt Jjocal Govt. Act, 1858 (c. 98). A resolution 
was moved A seconded in favour of the adoption, 
& the chairman of th(i meeting declared tliat it 
was .carried. An appeal was presented to the 
Secretary of State for the Home 1 )(»partment, & 
he decided that the resolution had been carried, 

6 that the vote of tlie meeting was valid. An 
application was made for a mandamus to compel 
the summoning ofTicer to cause a poll of the rate- 
payers to be taken, for the purpose of ascertaining 
whether Uie Act should be adopted : — Held : the 
matter had bt*en determined by the Secretary of 
State, A the ct.. could not int/orfere. — Ex p. Bird 
( 1869), 1 E. A E. 031 ; 28 L. ,7. Q. B. 223 ; 33 
L. T. O. S. 162 ; 23 J. P. 691 ; 5 Jur. N. S. 1009 ; 

7 W. R. 476 ; 120 E. R. 1160. 

Annotaiion ; -Mentd. R. r. L. G. Board (1873), L. H. 8 Q, B. 
227. 

1244. To issue warrant of distress —For non- 
payment of costs awarded.] — In case of an appeal 
against a conviction, the informer, A not the 
justice, is the party appealed against, though tlic 
notice of appeal is to be served upon the latter. A, 
although tlie informer do not appear at the sessions 


to support the conviction, costs may be awarded 
to applt. against liim. If the sessions award such 
costs, the Gt. of K. B. will, by mandamus, compel 
them to issue a warrant of distress for their pay- 
ment.—R. i; Hants JJ. (1830), 1 B. & Ad. 664 ; 
9 L. jr. O. S. M. O. 109 ; 109 K. R. 930. 

An^Udi^ H. v. Purdoy (1864), 5 B. & S. 909. 

Befd. K. V. Smith (1860), 29 Ti. J. M. C. 216 ; U. v. David- 
(1871). 24 L. T. 22 ; R. i). GoodaU 
5* ® London JJ., [189.5] 1 

Q. B. 610 ; R. v. Ashton. Exp, Walker (1915). 85 L J. K. B. 

1246. To grant certificate of health— Civil Service 
Commissioners.] — Re Civil Service Comrs. (1872), 
36 J. P. Jo. 260. 

1246. To add party— Administration action.] — 

Pltf. in an administration action in the county 
ct. sought to add as co-deft. a person who, having 
been mtgee. of certain real property of deceased, 
had exercised his i^ower of sale. The county ct. 
judge had refused to make the order, on the ground 
that, as mtgee. so selling, he was only in the 
position of a debtor to the estat/C : — Held: pltf. 
was entitled to a rule nisi for a mandamus to 
compel the county ct. judge to add such party. — 
Goodwin v. Lloyd (1885), 2 T. L. R. 188, D. C. 

1247. To state a special case —Against opinion 
of court.] — The ct. will refuse to grant a mandamus 
to the Railway Comrs. to state a special case 
against their own opinion to raise questions of law 
which must, from their nature, involve inference 
of fact. 

Qu, : (Lord Colehidge, C.J.) whetlier it is 
competent for the ct. mandamus the iiailway 
Comi*s. to state a case agairLst their own opinion. — 
RiiYMNEY Iron Co. v, Riiymney Ky. Go., Ex p. 
Rhymney Ry. Go. (1888), 53 J. P. 309 ; 5 T. L. R. 
121, 1). C. ; stdyseqnent proceedings, s\Jib nom. 
Ex p. Rhymney Ry. Go., 5 T. L. R. 134, G. A. 

By magistrates.] — See Magistrates. 

To issue summons.] — See Magistrates. 

1248. Not to amend return to certiorari.) — R. 

V. Wilson (1834), 1 Ad. A El. 627 ; 3 Nev. A 
M. K. B. 753 ; 2 Nev. A M. M. G. 384 ; 3 L. .1. M. 0. 
96 ; 110 E. K. 1347 ; s^tbsequent jiroceedings 

(1835), 3 Ad. A El. 817. 

Certiorari generally, see Part IX., post. 

To county courts.] -See Gounty Courts, Vol. 
XIII., pp. 539, .552, 553, Nos. 913, 109.5-1102. 

To ecclesiastical authorities.)— Ecclesi- 
astical Law. 


part VI. sect, 1. sub-sect. 6.— 

A. (h). 

1247 i. To state a sjienal case.] — The 
decision of a county ct. on a rating? 
appeal is not liiuil, & a mandanms can 
be Issued dii'ectinflr the judffe to state 
the facts in the form of a special case 
for the opinion of the supreme ct. — 
Melbourne Trariway & Omntbith 
Co., Ltd. v, Fitzroy Corpn. A Citi- 
zens, [1901] A. C. 153.— AUS. 

h. To award costs,] — Mandamus re- 
fused to compel a ct. to award costs 
to pltf. in a summary action. & the 
Pleadings subseciuont to the deolarat ion 
being special. — Er p, GRiKrmi (1860), 
7 N. B. R. (2 All.) 93.-— CAN. 

k. To approve security — Eor appeal.] 
— Mandamus refused to compel a judge 
to approve the security tendered for 
appeal after time for such tender had 
expired. — Ford v. Crabb (1851), 8 
U. C. R. 274.— CAN. 

l. To reverse decision on practice 
poinl.] — Mandamus will not Ho to 
Judge of a ct. to reverse his decision on 
a point of practice. — Re Woods v. 
Rennbtt (1854), 12 U. C, R, 167.— 
CAN. 

m. To hear where judge interested.] 
— judge was interested with H., who 
was his brother-in-law, in his claim : 


the judge declined (o act in the matter, 

6 mandamus to compel liim to ciispobe 

of the case was refused, — Re Elgin 
C’ouNTY CouRr Judge (1861), 20 

U. C. R. 588.— CAN. 

n. To rescind order.] — Mandamus 
1.0 compel a judge to grant a summoiiH 
or take other proceedings for rosciudiiig 
an order refused, as it would ho inter- 
fering with the jurisdiction of a com- 
petent tribimal. — Re Elgin (’ounty 
(' oiTRT Judge & Macartney (1863), 13 
C. 1*. 73.— CAN. 

o. To sign order.] — Mandamus 
ordered to a judge to sign an order for 
payment of reward for appreliensioii 
of a horse thief.- He Robinson (1877), 

7 P. R. 239.— CAN. 

p. To tax costs — Where certificate 
for full costs refused.] — Wlioro a judge 
refused a oortifleato for full costs, a 
mandamus to him & the clerk of the ct. 
to tax such oosbi was rofused. — 
(Hooligan v. Hunter (1877), 7 P. R. 
237.— CAN. 

q. To sign judgment — Where de- 
fendant did not appear.] — Where deft, 
noglei'ts to appear to a specially in- 
dorsed \vrit on a promissory note pltf. 
is entitled to sign Judgment without 
production of the note ; & a mandamus 
was granted to the county ot. to sign 
such Judgment. — Re Oliver v. Fryer 


(1878), 7 P. R. 325.— CAN. 

r. 7V> rennint votes on election.] — 

The ct. refused mandamus to the 
junior judge of the county ct. to pro- 
ceed with the recount of votes under 
41 Viet. c. 6, s. It, as lielng a matter 
not wltliiu its jurisdiction, Jnit belong- 
ing to I*arliamcnt alone. — Rc (Jentre 
Wellington Klrctio.v (1879), 44 

U. C. R. 132,— CAN. 

s. To sign certificate for appeal—' 
After filing.] — Proceedings in appeal 
liad been taken A an unsigned cer- 
tilicato of the judge filed within the 
proper time, under the hcilof that it 
iiad been properly signed , after the 
time for filing, an application was 
made to the Judge to affix his 
signature : — 

Held : tlie j udge was right in refusing 
to sign A an ajipncation for mandamus 
was dismissed. — Orbv, BARRE'n’(1889), 
6 Man. L. R. 300.— CAN, 

t. To produce record of court. 1 — 
Where an inferior tribunal has adjudged 
against a party A, where an appeal 
lay, refuses to complete the necessary 
papers A grant the appeal, the ot. will 
direct a mandamus to issue ordering 
the record of the ct. below to be sent 
up for a hearing. — White v. Tobin 
(1885), 7 NQd, L. R. 42.— NFLD. 
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Sect, 1. — The prerogative writ: Suh-aect 6, A, (h), 

S, 

To Lunacy Commissioners.] — See Lunatics & 
PERSONS OF Unsound Mind. 

To local authorities.] — See Local Government ; 
Public Health & Local Administration ; 
Sewers & Drains. 

B. Admission^ Election and Restoration to Office. 

1249. Office concerning administration of Justice.] 
— ^There are two cases in which mandamus should 
be granted ; (a) to restore one to an office which 
concerns the administration of justice ; (&) if the 
office or degree be for the public weal (Glyn, O.J.). 
— London’s (Clark opacity Works) Case U(558), 
2 Sid. 112 ; 82 E. R. 1285. 

1250. .] — Mandamus issues for the restora- 
tion of the steward of a leet because hLs office is 
concerned with the administration of justice, but 
not for the steward of a ct. baron, because it is 
private. — Middleton’s Case (1663), 1 8id. 169 ; 
cited in 15 Via. Abr. at p. 197 ; 82 E. K. 1037 ; 
sub nom. R. A Middleton v. New River Corpn., 

1 Keb. 629. 

1251. Office of public nature.] — London’s 
(Clark op City Works) Case, No. 1249, atiie. 

1252. .] —Motion for a mandamus to be 

directed to the Mayor A; Aldermen of the City of 
London to restore T. to the office of woodward 
because it was an office in wliich he had a freehold : 
— Held : that reason would not do unless the office 
was of a public nature. — ^Anon. (1728), 1 Barn. K. B. 
123 ; 94 E. R. 85. 

1253. .]— The ct. will not grant a mandamus 

to admit a vestry clerk, the office not being a fixed 
permanent one, & b(4ng merely of a i)rivate nature. 
— R. V. Croydon (Churchwardens) (1794), 5 
Term Rep. 713 ; 101 E. R. 396. 

1254. Office of fixed permanent nature.] — R. v. 
Croydon (Churchwardens), No. 1253, ante. 

1255. .] - A mandamus will not lie to the 

vicar, churchwardens, inhabitants of a parish, 
to elect an oi*ganist, to the parish church, though 
there has always been such an officer beyond the 
time of living memory, &: a yearly salary has been 
mvaiiably paid liim out of the church rates, as it 
is optional with the parishioners wh<*ther the organ 
shall be played.— R. v. 8t. Stephen’s, Colp:man 
Street (Vicar, Churc^hwardens & Inhabitants) 
(1844), 14 L. J. Q. B. 34 ; 4 L. T. O. S. 161 ; 9 
J. P. 344 ; 9 Jur. 255 ; sub nom. Ex p, Le Cren, 

2 Dow. & L. 571. 

1256. .] — As a mandamus to reinstate a 

person in an office only lies where the office, & its 
tenure, are of a permanent nature, it is not an 
avmlable remedy for the secretary of a benefit 
society, who has been dismissed, by a resolution of 
a meeting of the society. — Evans v. Hearts of 
Oak Benefit Society (1866), 12 Jur. N. S. 163. 

1257. Office already full.] — This ct. does not 
grant a mandamus to appoint to an office which is 
already full (Abbot, C.J.). — R. v, Herefordshire 
JJ. (1819), 1 Chit. 700. 

Annotation: — ^Mentd. Darley v. 11. (1846), 12 Cl. & Fin. 


1268. .] — ^B. V. Stoke Damerel (Ministbb 

&; Churchwardens), No. 996, ante, 

1259. .] — ^Where a councillor’s name haa 

been oxpimged from the burgess roll, quo loarranU 
is the proper mode to try his title to the office Sc 
not TYtAT^damns to the mayor to hold a fresh election. 

It is quite clear that when an office is full, a 
new election shall not be had until the title of the 
person in office is decided upon by a qu>o warranto 
(Lord Denman, C.J.). — R. v. Ricketts (1838), 
3 Nev. & P. K. B. 151 ; 7 L. J. Q. B. 71 ; 2 Jur. 
466. 

1260. .] — Where j usticas of the peace , having 

power to appoint a surgeon of the prison of C., 
appointed another in the place of one holding the 
office ; — Held : the office being full, a mandamus 
would not lie. — H ill v. R. (1854), 8 Moo. P. C. C. 
138 ; 14 E. R. 53, P. C. 

1261. .] — R. V. Welchpool Corpn., No. 

1140, ante. 

1262. .] — ^By a private Act, M. HaU in the 

University of Oxford was dissolved, U. College 
created, & the property of M. Hall transferred to 
11. CoUegc. An endowment for a lay fellowship 
restricted to members of certain specified churches 
was afterwards accepted by H. College. T., who 
was not a member of any of the specified churches, 
tendered Idm&elf for examination as a candidate, & 
was informed that he might be examined if he 
desired it, but he must undorst^and that ho would 
not be elect ed even if he stood at the head of the 
list. T. did not present himself for examination 
& M., a duly qualified candidate, was elected, after 
examination, to the fellowsliip. Aftor the election 
T. ai>i)lied to Q. B. Div. for a mandamus i—ITeld : 

(1) assuming that T. was refused examination, the 
offi<*e being full of a candidate properly qualified 
a mandamus would not lie commanding tlie 
college to examine T. & to proceed to an election ; 

(2) T.’s remedy, if any, was by way of appeal to the 
visitor. — K. v. Hertford College (1878), 3 
Q. B. D. 693 ; 47 L. J. Q. B. 649 ; 39 L. T. 18 ; 
42 J. P. 772 ; 27 W. R. 347, C. A. 

1263. Not office held at pleasure.] - R. v. 
Bodmin Corpn., No. 1438, post. 

1264. Mandamus to admit — To test right to 
office.] — A mandamus lies to admit a party to the 
office of deputy register of the Prerogative Ct. of 

• Y., though such office is a judicial one, & in a 
spiiitual ct. It is no good return to such man- 
damus that the office is filled by another peraon, 
for a mandamus gives no right, but only entitles 
the party to bring an action to try the right. — 
B. V. Ward (1730), Mtz.-G. 194 ; 1 Bam. K. B. 
411 ; 2 Stra. 893 ; 94 E. R. 716. 

Annotations: — Refd. R. v. Williams (1828), 8 13. & O. 681 

R. V. Sowter (1900), 70 L. J. Q. B. 87, 

1266. To test validity of appointment.] — 

Re Barlow, No. 1043, arUe. 

1266. Applicant must show good title in 

omnibus .] — A mandamus will not lie to compel 
the high steward of a corpn. to admit a commoner, 
unless the person claiming to be so admitted show 
tliat he has a good title in omnibus. — R. v. Malmes- 
bury (High Steward) (1840), 4 Jur. 222. 


PART VI. SECT. 1, SUB-SECT. 6.— B. 

1261 i. OjOtce of public nature— 
Miniater for celebraHno marriages ,] — 
Mandarmts issues to compel Kei^trar- 
General to register a minister of religion 
as a minister to celebrate marriages. — 
Ex p. Hat (1901), 1 S. R. N. 8. W. 
120 ; 18 N. S. W. W. N. 133.— AUS. 

1261 U. Unless applicemt is 

oarryinq on retigious services as a cloak 
for conawMng marriage bureau.}^Ex p. 
ZiLLMAN (1907), 7 S. R. N. S. W. 


362.— AUS. 

1267 i. Where oflioe is aJready full ,] — 
Where one of two candidates was 
returned as olcoted at a municipal 
election &> was sworn in & proceeded 
to act : —Held : the odloe boinfli full, 
mandamus would not lie to compel the 
clerk to sweckr in the other oandidate, 
who claimed to have been elected. — 
R. V. Bukke (1896). 29 N. S. R. 227.— 
CAN. 

1267 ii. .] — ^Where there is no 


other remedy, the ct. has jurlsdiotion 
to grant a Tnandamus to compel an 
election, notwithstanding that the 
olhoe is de facto filled. — R. t>. Cork 
CouNxr JJ. (1910). 44 I. L. T. 120.— 
IR. 

1264 1. Mandamus to admit— To test 
right to ofUce .] — A writ of tnandamus 
may properly be Issued for the pu^oso 
of testing the right to an office. — R. v. 
OUNNINOHAM (1885), 18 L. R. Ir. 373. 
— IR, 
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1267. Mandamus to elect — ^Alter colourable elec- 
tion,] — mandamiis will be granted after a colour- 
able & void election. — B. v. Oambbidoe Corpn. 
(1707), 4 Burr. 2008 ; 98 B. R. 46. 

AnnoUtHona : — ^Befd. R. v, Bridgewater Corpn. (1784), 3 
Doug. K. B. 379 : R. v, Dublin Town Council (1850). 
16 L. T. O. S. 624 ; R. r. Horttord College (1878), 3 
Q. B. D. 693. Hentd. R. v. Godwin (1780), IDoug. K. B. 
397. 

1268. .] — To found an application for 

a mandamus there must be a probable colour of 
an election laid before the ct. — R. v. Dagger Lane 
OhapeIi Trustee (1804), 2 Smith, K. B. 20. 

1269* .] — It is an inflexible rule of 

law that where a person has been de facto elected 
to a corporate office, & has accepted & acted in 
the office, the validity of the election & the title 
to the office can only be tried by a proceeding 
on a quo loarranto information. A mandamus will 
not lie unless the election can be shown to be merely 
colourable. — R. v. Chester Corpn. (1856), 26 
L. J. Q. B. 61 ; 26 L. T. O. S. 71 ; 20 JT. P. 197 ; 

2 Jur. N. 8. 114 ; 4 W. R. 14. 

Annotationa ; — Consd. R. v. Wololipool Corpn. (1876), 36 
L. T. 594. Mentd. R. v. Boor. [1903J 2 K. B. 693. 

1270. Mandamus to restore — Judgment of re.- 
moval in force.] — A peremptory mandamus for 
the restoration of an officer shall not be granted, 
so long as a judgment for his removal given by a 
jurisdiction able to remove him remains in force. — 
R. V. Baines (1706), 2 Ld. Raym. 1206 ; 92 B. R. 
332. 

Annotation: — Mentd. Fletcher v, Calthrop (184,6), 6 Q. B. 
880. 

1271. Applicant must show prlmd facie 

title.] — ^Where the minister of an endowed dis- 
senting meeting-house had been expelled by a 
majority of the congregation, the ct. refused a 
mandamus to restore him, applied for to enable him 
to justify his conduct, because it did not appear he 
had complied with all the requisites necessaiy to 
give him a primd facie title. — R. v. JTotuam (1790), 

3 Term Rep. 676 ; ' 100 B. R. 741. 

Annotation Refd. R. v. Saddlers’ Co. (1803). 10 H. L. Cas. 
401. 

1272. Right to office established by verdict 

— Judgment must be signed.] — A party whose right 
to an office has been established by a verdict 
cannot have a peremptory mandamus to restore 
him to his office until he has signed judgment in 
the action. — N eale v, Bowles (1835), 1 Har. & W. 
684 ; sub nom, Bowles v. Neale, 7 C. & P. 262. 

An^wtaiion : — Refd. R. v. Marshland Smeeth & Fen District 
Comrs., [1920] 1 K. B. 165. 

1273. No Judicial hearing before removal.] 

— The practice of this ct. to interfere by writ of 


mandamus for the restoration of a person who 
has been dismissed from the office of sexton, or any 
freehold office, without a hearing, will not now be 
departed from if a case be made out, though it 
appear that prosecutor has a remedy by action 
for money had & received, to recover the fees of 
the office. 

The hearing wliich the ct. requires in such 
cases must bo one in the nature of a judicial 
inquiry, the party proceeded against must have 
notice of it, & to justify his removal for want of 
appearance, the notice must distincXly acquaint 
him that the inquiry takes place with a view to his 
removal. — Exp, Johnson (1853), 17 J. P. 538. 

1274. Jurisdiction to remove in inferior 

court.] — A mandamus to restore a proctor in 
Doctors* Commons to his office was refused on the 
ground that* the K. B. could not correct errors in 
the proceedings of the spiritual cts. which had 
proper jurisdiction & cognisance of the matter. — 
Lee V, OxENDEN (1091), 3 Salk. 230; 91 E. R. 
794. 

Churchwardens, sextons, parish clerks, vestry 
clerks, etc.] — See Ecclesiastical liAw. 

Commissioners of Sewers.] —See Sewers k 
Drains. 

Directors of companies.] — See ('orpokations, 
Vol. XIII., p. 316, No. 488 ; (Companies. 

Livery companies.]- See Corpo rations, Vol. 
XIII., p. 438, No. 1020. 

Master of workhouse.]— >S^cc Poor Law. 

Officers, etc. of corporations.] — See Corpora- 
tions, Vol. XIII., pp. 305, 307, 316, 310, 319^323, 
Nos. 372, 393, 395-398, 480-498, 542-574, 570, 
678, 579, 592 ; Local Government. 

To officers, etc. of charitable corporations.! — 
See Charities, Vol. Vlll., pp. 308, 380, .390, Nos. 
1741, 2015-2023, 2025-2027, 2101, 2100-2110. 

Physicians, chemists, etc.] -See Corporations, 
Vol. XIII., p. 315, No. 187 ; Medicine k Phar- 
macy. 

C. Delivery up, liispecHoyi mid Production of 
Documents, 

See, generally, Discovery, Inspection k Inter- 
rogatories. 

1275. Delivery up of records to successor — Cor- 
poration books.] — Mandamus will lie, on tho 
removal of an officer, directing liim to deliver 
records, et^c. to the new officer. — Nottingham’h 
(Sheriff k Town Clerk) Case (1601), 1 Sid. 31 ; 
82 B. K. 951. 

1276. Parish books.] — A mandamus will 

not lie to the old churchwardens, to deliver tho 


1267 i. Mandamus to elect,} — The ct. 
will grant a mandamus to oompel tho 
vlaitors of a oollogo to hear &; deteriiiiiio 
the appeal of a party who complains of 
an undue election of a scholar. — R. v. 
Trinity Uolueob (1845), 9 1. L, R. 
41. — IR. 

1267 ii. After colourable election.] 

7 -The ct. will direct a mandamus to 
iMue when there has been no election 
at all, or even a oolourable election ; 
but if there has been a formal election, 
& an objection has been made to a 
person or persons as not being duly 
qualified to vote at such election, then 
a quo warranto would be the proper 
writ to issue. — R. v, Tuam Town 
OOMRS. (1859), 11 Ir. Jut. 48.— IR. 

1270 i. Mandamus to restore.] — The 
town dork of a borough after Ills 
removed from office, disputed tho 
validity of the appointment of his 
su^easor, & sued the oounoil for saletry 
subsequent to such removal : — Held : 
such action could not be maintedned, 
the proper remedy was by mandamusto 
oounoil to reinstate him in office. — 


Smith v. Clunks Corpn, (1808), 5 
W. W, & A’B. 86.— AUS. 

1270 Ji. Not where office held 

daring pleasure.] — K. v. Melbournk 
Harbour Trust, Kx n. Dkdekind, 
[1913] V. L. 11. 258.— AUS. 

1270 ill. - - — .] — If a corpn. 

remove a pilot, appointed during 
pleasure, without assigning any oiiusts 
a mandamus will not lie to restore him. 
— Ex p. Langkn (1855), 8 N. B. R. 
(3 AU.) 135.— CAN. 

12731. No judicial hearing before 

removal.] — Ap|M3t., a perinanont official 
of a oorpn. was dismissed by resolution 
of the council passed at a meeting of 
which he had no notice, & without his 
having had an opportunity of being 
heard : — Held : the appot. was en- 
titled to a mandamus, with costs, to 
rest.ore liim to tlie office from which 
he was so remove<i. — R. v. Halifax 
City, Re Stkvbns (1915), 49 N. S. R. 
289.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— C. 

1276 i. Delivery up of records to suc- 


cessor -Corporation hooks.]— A. was 
elected by the district couTK’il, treasurer 
A tho district. Wlicn cle<;ted A. was 
[liinsclf a district councillor, & B. 
lold the office of treasurer, having 
3 cen long previously api»oinlod by 
•oyal coininission. B. refused to give 
V. tho books of the otlloe, upon tho* 
rrouiid that A.*s election was bad. 
Jpon application for a mandamus to B. 
o deliver over tho books ; — Held : 
klthougli A.’s election was irregular, 
le, as treasurer de facto, had a legal 
ight to the books, etc., of ills office ; 
ic tho tnandavius might go. — R. v, 
kMiTil (1848), 4 U. C. K. 322. — CAN. 

1275 ii. •] — Unless the right 

•f the relator to the papers Is clear, a 
leremptory mandamus will not be 
rdorod, but only an alternative writ. — 
L (Paoaud) V. Dubokd (1885), 3 

. -r. -iC 


1276 iii. To first council 

chosen — Second election invalid.} — Be 
A0PHODBL Township & Sargbant 
(1860), 17 U, O. R. 693.- CAN. 
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Sect, 1 . — The prerogaHve writ: Svb-sect, 5, C. D. ] 

parish books to their successors. — li, v. Street & 
Stroud (1722), 8 Mod. Rep. 98 ; 88 E. R. 77. 

1277. J— Anon. (1733), 2 Bam. K. B. 

320 ; 94 E. R. 530, 

1278. .] — Mandamus will be granted 

to the old overseer of the poor to deliver the parish 
books to the new overseer. — R. v, Clapham 
(1751 ), 1 WUs. 305 ; 95 E. R. 032. 

1279. .] — mandamus against former 

assistant overseer, to deliver up rate books of the 
years he had remained in office, was moved for 
by the present overseers & churchwardens of the 
parish : — Held : he must make a return to the 
mandamus.— R. v. Fox (1838), 1 Will. Woll. A; 
H. 4 ; 2 J. P. 120. 

1280. Delivery up of books on removal from 
office — Books of company.] — A mandamus was 
granted to the clerk of a co. to deliver books to the 
CO., on his removal from office. — R. v, Wildman 
( 1730), 2 Stra. 879 ; 93 E. R. 913. 

1281. Delivery up of Inclosure award.] — R. v, 
Taubot (1845), 9 J. P. Jo. 342. 

1282. Delivery up by person wrongfully In pos- 
session.] — Where a i*ectory is in fact void, although 
one has acted as rector &; appointed an officiating 
chaplain, this ct. will not grant a mandamus, at 
the instance of one of the churchwardens, to 
compel a mei*e wongdoer t/O give up the register 
books of the parish to the cliurchwai'dens as there 
is another remedy. 

It seems that in this parish there is a pei’soii 
acting as rector, how can his title be impeached 
by these proceedings, & if he were properly rector 
he is the proper custodian of these books, but 
if there be a vacancy, whereby tlie church- 
wardens are entitled to the custody of them 
then an action of detinue may, I think, be main- 
tained by them (I.okd Caivipbell, C..1 .). — Ex p, 
Holloway (1855), 24 L. T, O. 8. 255 ; 19 J. P. Jo. 
99 ; mb nom. R. v, OuMLEY, Ex p, Holloway, 

3 W. R. 247. 

1283. Inspection — Accounts— Churchwardens.] — 

R. r. CLtiAR, No. 1135, ante. 

1284. ,j — Some special ground 

must be stated on which the inspection of church- 
wardens’ books accounts is required, in order 
to obtain a mandamus. — R. r. Daventry (C)inmcH- 
WARDENS) (1859), 33 I.. T. O. 8. 13i ; 23 J. P. I 
709 ; 6 Jur. N. 8. 910 ; 7 W. R. 445. I 

1285. Limited company — Necessity to 

state object & scope of demand.] — Wliere a party 
applies for a mandamus to compel the directors 
of an incorporated co. to allow liiin to inspect 
their accounts, according to the directions of 
Cos. Claiises (Consolidation Art, 1845 (e. lO), 
ss. 115 & 119, he must state what his object is 
& what the scope of liis demand is, that the co. 

& the ct, may see that his demand is a r<»asonable 
one. — R. V , London & 8t. Katherine Hocks Co. 
(1874), 44 L. J. Q. B. 4 ; 31 L. T. 588 ; 23 W. R. 
lou. 

An^^^iona : — Davies v. Ganliglit & Coke (Jo,, [lUOO] 
(itss) & Midlands Ky. 

1286. District council.] — The ct. 

will not grant a mandamus requiring a district 
council to permit the inspection of accounts which 
have already been audited for some considerable 


time, at the instance of a person who was entitled* 
under Public Health Act, 1876 (c. 66), s. 247 (4), 
as a person intjorested, to inspect such accounts, 
when deposited for inspection prior to audit, but 
who was at that time wrongfiilly refused access 
to the accounts, whore it does not appear that 
appet. has any reason for supposing that by 
investigation of the accounts he would discover 
any right which he could enforce or any wrong in 
respect of which ho could claim redress. — R. v. 
Fleetwood Urban District Council (1904), 08 
J. P. 314 ; 2 L. G. R. 1209, D. 0. 

1287. Voting papers — Election of poor law 

guardians.] — R. v , Basingstoke Union Guar- 
dians (1851), 16 J. P. Jo. 07. 

1288. Public documents — Grounds for grant- 
ing.] — The ct. has power in a proper case to enforcje 
by wiit of mandamus the production of public 
documents which the person who applies has a 
right to see & a bond fide ground for wishing to 
see. — R. t’. Southwold Corfn., Ex p, Wrightson 
(1907), 97 L. T. 431 ; 71 J. P. 351 ; 6 L. G. R. 
888, D. C. 

1289. .] — ^At the hearing of an appeal 

against an order of removal, applts., at the instance 
of resps., produced an assignment of the pauijer 
as apprentice to a master in the applt. parish, but 
objected to its being given in evidence by resps., 
as it was not stamped. The ct. of quarter sessions 
respited the appeal, that resps. might apply to 
the Ct. of K. B. for a mandamus to applts. to pro- 
duce the assignment to be stamped : — Held : the 
instrument was not a document of a public nature, 
& no mandamus would lie. — K. v, Westowe 
(Churchwarden h) (1830), 5 Ad. & El. 780; 2 
Uar. & W. 440 ; 1 Nev. Ac P. K. B. 222 ; Nev. Ac 
P. M. C. 00 ; 111 E. R. 1304. 

1290. Records of court leet.] — A mandamus 

does not lie to allow the inspection of the records 
of a ct. leet unless the pari-y assigns some satis- 
factory reason for the inspection. — R, v, Maid- 
stone CoRPN. (1825), 0 Dow. Ac Ry. K. R. 334 ; 
3 Dow. Ac Ry. M. C. 213. 

Antwlfiiion Refd. 11 r. Beaufort (1833), 2 Nov. & M. K. B, 
815. 

1291. Production — Submission to arbitration - - 
To be stamped.] — Ex p , Yates (1840), 10 J. P. Jo. 
787. 

Books Ac share register of companies.] — See 

Companies. 

Documents of corporations.] — See Corporations, 
Vol. XIII., pp. 302-305, 348, 319, 422-425, Nos. 
330-370, 801-808, 870-879, 1423-1482. 

Documents in hands of parish officers.] — See 
Ecclesiastical Law ; Poor Law. 

Court rolls.] —/Sec Copyholds, Vol. XIII., pp. 37, 
38, Nos. 419, 420, 423, 425, 420, 431, 437-439. 

Register of Bank of England.] — See Bankers Ac 
Banking, Vol. HI., p, 133, Nos. 87, 88. 

D, To enforce Statutory Rights and Duties, 

1292. General rule.] — Where a statute positively 
directs wliat shall be done in any case mandamus 
is then matter of right. — R. v , Middlesex J J . 
(1764), Say. 148 ; Dunning, 40 ; 90 E. R. 833. 

Antudaiion : — ^Re!d. l^oart v. Westgarth (1705), 3 Burr. 1010. 


12801. Delivery up of hooks on retnovul 
from office — Books of conrt.y^Man^- 
rntw^grrantod to clerk of a ct. of reqacBts 
w give up bookp & paporo of the ct., 
removed horn office. — jFte 
Lacroix (1836). 4 O. S. 339.— CAN. 

offer 

Of fee.]-~^Mundcanus to a clerk of a 


1293. ,1 -(1) If there is any neglect or 

refusal by a local board to perform their public 


municipality to fnruleh a copy of a 
bye-law was refused, where it did not 
appear that the demand was aooom- 
p^ied by an offer of his fee.- 

uT’a It 

12881. Dispedion — Public documerUs,] 
— In proceedings for a Tnandamus, the 


ct. will liavo loss hesRatlou in orderiiw 
an inspection of the books of a piibllo 
body than of the books of a private 
flnn. — W allace & Fiord Hospital 
Contributors v. Southland Hospital 
& Charitable Aid Board (No, l) 
(1889), 8 N. Z. L. R. 250.— N.Z. 
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duties, the proper remedy is by an application for 
a mandamus to the Q. B. Div. in the exercise of 
its prerogative jurisdiction over all public bodies. 

A mandamus might, on proper evidence of 
refusal, of which I see none here, be applied for 
in the Q. B. Div. in the exercise of its great pre- 
rogative jurisdiction to compel all bodies having 
an authority under an Act of Parliament to per- 
form the duties the legislature have imposed on 
them (James, li.J.). 

(2) I think the mandamus spoken of in Jud. 
Act, 1873 (c. 60), s. 26 (8), is not the prerogative 
mandamus but only a mandamus which may be 
granted to direct the performance of something 
to be done which is the result of an action, where 
an action will lie (Brett, L.J.). — Glossop v. 
Heston & Isleworth Local Board (1879), 12 
Ch. D. 102 ; 49 L. J. Ch. 89 ; 40 L. T. 730 ; 44 
J. P. 36 ; 28 W. R. Ill, 0. A. 

Jnnotafions : — A3 (1) Conid. Leo District Board v. L. C. C, 
(1899), 82 L. T. 306. Refd. A.-G. v. Manchester (Dean & 
Canons) (1881), 18 Ch. D. 590. A/i to (2) Reid. li. v. Ht. 
George-the-Martyr Southwark, Vestry (1892), 61 L. J. Q. B. 
398. OenercUly, Refd. Warwick tSc Birmingham Canal 
Navigation Co. v. Biirman (1890), 63 L. T. 670 : li. v. 
St. Giles Camberwell, Vestry (1897), 61 J. P. 217 ; Hmith 
r. Chorlcy District (Council. 11897) 1 Q. B 532. Mentd. 
A.-G. V, Dorking Cniun (1882), 20 Ch. D. 595 : Charles 
V. Finchley L. B. (1883), 23 Ch. D. 767 ; Holland u. 
Dickson (1888), 37 Ch. D. 669 ; R. v. Staines L. B. (1888), 
60 L. T. 261 ; R. v. Parlby (1889), 22 Q. B. D. 520 ; 
Ainley v, Kirkhoaton L. B. (1891), 60 L. J. Oh. 734 ; 
A.-G. V. Clerkenwell Vestry, 11891) 3 Oii. 527 ; Ogilvie 
V. Blything Union R. S. A. (1891), 65 L. T. 338 ; Cowley 
V. Newmarket L. B., [1892) A. C. 345 ; Yorkshire West 
Riding Council v. Holmflrth Urban S. A.. [1894) 2 Q. B. 
842 ; Dent v. Bournemouth Corpn. (1897), 66 L. J. Q. B. 
395 ; Durrant v. Branksome U. D. C. (1897), 76 L. T. 
739; Robinson v Workington Corpn., [1897) 1 Q. B. 
619; Paamon* Oswaldtwlstle U. D. [1898) A. C. 
387 ; Harrington v. Derliy Corpn., [1905) 1 Ch. 205 ; 
Wlncanlon R. C\ v. Parsons (1905), 74 L. J. K. B 533 ; 
Foster v. Warblington District Council, [1906) 1 K. B. 
048 ; Davies v. Gas Light & Coke C<i., [1909) 1 ('h. 218 ; 
Davraon Sc Co. v. Bingley U. C., 1 1911) 2 K. B. 149 ; .Tones 
V. Llanrwst U. C., [1911) 1 Ch. 393 ; McClelland e. Man- 
chester Corpn., [191 2 j 1 K. B. 118. 

1294. Mandamus proper remedy — No other 
remedy available.] — Whenever an Act of Parlia- 
ment requires an act to be done, & it is not done, 
6c there is no other remedy, we command it to be 
done, but there is no precedent for requiring by 
mandamus the undoing of an act (Lord Campbeli., 
G.J.).~JS;aj p. Nash (1860), 15 Q. B. 92 ; 19 

I. . J. Q. B. 290 ; 15 L. T. O. H. Ill ; 117 K. R. 
.393 ; stib nom. Re Waterford, Wexford, Wick- 
low & Dublin Ry, Oo., Ex />. Nash, 14 Jur, 574. 

1296, ,]~—Ex p. Hunter (1859), 23 

J. P. Jo. 372. 

Whether absence of alternative remedy con- 
dition precedent to issue of mandamas, see Sub- 
sect. 3, F., ante. 

1296. Not specific performance.] — Negotia- 

tions were entered into for the purchase of a canal 
by a railway co. In pursuance of these negotia- 
tions an Act was obtained, enacting that it should 
be lawful for the canal co. to sell to the railway 
co. & the railway co. “ were authorised & required 
with the consent of three-fifths of the shareholders 
to purchase the canal.** A resolution was passed 
authorising the directors to complete the purchase 
at such time & under such terms & conditions as 
to them should seem meet. No steps were taken 
by the directors to complete the purchase : — 
Held : there being no contract signed by two 
directors under the corporate seal, so as to comply 
with the provisions of Cos. Clauses Consolidation 
Act, 1845 (c, 16), specific performance could not 
be decreed. 


Senthle : in such a case the canal proprietors 
should have applied for a mandamus to compel 
the railway co. to comi)lete the purchase upon the 
terms specified- — Leominster Canal Navigation 
Co. V. Shrewsbury & Hereford Ry. Co. (1857), 
3 K. & J. 054 ; 26 U J. Ch. 701 ; 29 L. T. O. S. 
342 ; 3 Jur. N. 8. 930 ; 5 W. R. 808 ; 09 E. R. 
1272. 

Mentd. BuUmiua v. Mid-Wales Ry. (1866), 14 

W. R. 672 


I 


1297. Not injunction —Condition subse- 

quent.] — The erection of new public stairs in the 
place of those obstructed, as provided by Thames 
Conservancy Act, 1857 (c. cxlvii.), s. 62, is a con- 
dition subsequent, enforceable by writ of man- 
damus, 6c not by injunction. — A.-G. v, Thames 
Conservators (1862), 1 liem. & M. 1 ; 1 New 
Rep. 121; 71 E. R. 1; subsequent vroceedinas 
(1863), 3 De G. J. & Sm. 431, L. C. 


Annotations : — ^Hentd. A.-G. v. Metropolitan Board of Works 
(1863), 1 Hem. Sc M. 298 ; Thame*? Conservators v. S. E. 
Ky. (1871), 24 L. T. 246 ; Lyon v. Fishmongers’ Co. (1876), 
1 App. Cas. CG2 ; Bell v. Quebec Corpn- (1879). 5 Ann. 
Cas. 84 ; Fritz i». Hobson (1880), 14 Ch. D. 542 ; Vernon 
V St. .James, WestminsUjr, Vestry (1880), 16 Ch. I). 449 • 
Homer r Whitechapel Board of Works (1885), 55 L. J. Ch. 
289 ; Chaplin v, Westminster Corpn., [1901) 2 Ch. 329. 


wew ngni created by statute, j— Where 

a new right has been created by Act of Parliament 
the proper mode of enforcing it is by mandamus 
at common law. — S impson v , Scottish Union 
Insurance Co. (1803), 1 Hem. & M. 618 ; 1 New 
Rep. 537 ; 32 L. J. Ch. 329 ; 8 L. T. 112 ; 9 Jur. 
N. S. 711 ; 11 W. R. 459 ; 71 E. R. 270. 
Annotations: — Mentd. Coward v. Gregory (1866), L. R. 2 
<’. P 153 ; Castellain v l^reston (1883), 11 Q. B. D 380 ; 
Sun Insee. Ofliee v. Galinskj', [191 1) 2 K. B. 545 ; Mattbey 
V. Curling, (1922) 2 A. C. 180. 


1299. For jury to assess compensation — Damage 
I partly under compulsory powers.] — Under a Rail- 
way Act, which gave power to divert rivers, 

I water-courses, etc., a co. had raised the level of a 
brook, into which the sough of a coal mine had 
been accustomed vo empty itself, & thereby caused 
the water of the brook to flow into the sough, 6c 
inundate 6c stop t)ie cocal works. Upon the owner 
I of them applying for a mandamus for a jury to 
ascertain 6c compeimate him for the injury done 
to his works by such diverting of the brook, which 
was opposed by the co. on the ground, that on 
claimant’s remonstrance they had restored the 
brook to its foimcr level, & that no damage liad 
' been done by the alteration, such stoppages having 
been frequently caused by floods before : — 
Held: (1) it was a question for a jury whether 
any damage had been done to claimant, his 
alleging that» he was injured by the diverting, 

' i.e. altering the level, of the brook, was sufficient 
to induce the ct. to grant a mandamus ; (2) if 

damage was done partly under the powers of a 
, statute 6c partly not, a mandamus 6c not an 
action at law was thf3 proper remedy for such lawful 
1 acts. 

, (3) After the sufficiency of a return to a manda- 

mus has been decided on concilium ^ any material 
fact in it may be traversed. — R. v. North Midland 
Ry. Co. (1840), 2 Ky. & Can. Cas. 1 ; subsequent 
proceedbigs, 11 Ad. & El. 955, n. 

1300. .] — Where an Act of Parliament con- 

* stituting a co. entitles individuals to compensation 

for damages sustained by reason of the works 
authorised by the Act, the ct. will issue a mandamus 
to the co. to cause a jury to be summoned. — R. v. 
Eastern Counties Ry. Co. (1840), 6 Jur. 365. 

,]-See Compulsory Purchase op Land 


PART VL SECT. 1, SUB-SECT. 5.— D. 

1294 i. Mandaniua proper Ttfnedy ,'\ — The prerogative writ of mandamus is tlie proper remedy to eoforoe a statutory 
duty.— R. V. Qlbnelu Ky. Co., Ltd., (1899) S. A. L. R. 77.--AUS. 
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Sect, 1. — The prerogative writ: Siib-sect, 6, D., E,, 
F, <& G ,] 

&, Compensation, Vol. XI., pp. 200, 207, 210, 
Nos. 842-862, 928. 

To compel payment of purchase money Into 
court.] — See Compulsory Purchase op IjAnd & 
Compensation, Vol. XI., pp. 233, 234, Nos. 1222, 
1235. 

To take up award in proceedings for compulsory 
purchase.] — See Compulsory Purchase op Land 

Compensation, Vol. XI., pp. 195, 199, Nos. 
745-752, 787. 

1301. To complete railway — Application by share- 
holder.] — A motion for a mandamus to a railway 
CO. to carry out their line, which it is alleged they 
are leaving incomplete by laches, may be grounded 
on a demand made by a shareholder in the co. 
itself. — R. V , Ambercati*:, etc. Ry. Co. (1851), 
17 Q. B. 302 : 15 .7ur. 991 ; 117 E. R. 1318. 

1302. .] — When a railway co. avail them- 

selves of 0 x 1 raordinai*y powers conferred upon 
them at (heir own solicitation, & on their own 
represent .ations that the projecti^d railway will be 
of public benefit, by getting possession of lands 
without tlie consent of the owners, & beginning 
the formation of the railway there is a duty 
incumbent upon them to complete the imdertaking ; 
& the ct, mil compel the performance of that duty 
by a mandamus at the instance of the landowner. — 
11. V , Lancashire & Yorkshire Ry. Co. (1852), 

1 E. & B. 228 ; 7 Ry, & Can. Cas. 200 ; 22 L. J. Q. B. 
57 ; 20 L. T. O. 8. 160 ; 17 .lur. 02 ; 1 W. R. 35 ; 
118 E. R. 425 ; reved, stib nom. La^ncashire & 
Yorkshire Ry. Co. r. R. (1853), 1 E. & B. 873, n.. 
Ex. Cb, 

AnrwUtixcnis Consd. York & North Midland Ry. v, R. 

(18.53), 1 E. & H. 858. Reid. R. r. Ambergate Ry, (1853), 

20 L. T. O. S. 2t6. 

When statute Imposing no legal duty.] — 

See Sub-sect. 3, B. (a), ante , 

See ^ generally , Railways & Canals. 

1303. To carry out public general statute — 
Regulating scientific society.] — writ of man- 
damus wiU issue compelling a scientific society to 
carry out the provisions of a public general statute 
by which it is regulated. — R. v. Pharmaceutical 
Society (1854), 2 W. R. 220. 

E, Compelling PvJblic Officials and Bodies fo carry 
out Duties, 

1304. General rule— On refusal to perform public 
duty.] — The question raised is, whether, when a 
person entitled to have compensation made to 
him imdcr the provisions of Public Health Act, 
1848 (c. 63), applies to a Local Board for com- 

r nsation, & is met with a denial of their liability, 
is a proper case for a mandamus. Primd facie , 
a mandamus is the proper remedy, the object 
being to compel a public body to perform a public 
duty (Williams, J.). — ^R. v. Burslem Ixjcal 
Board op Heai.th (1860), 1 E. & E. 1088 ; 29 
L. J. Q. B. 242 ; 2 L. T. 667 ; 24 J. P. 563 ; 6 
Jur. N. 8. 676 ; 8 W. R. 584 ; 120 E. R. 1218, 
Ex. Ch. 

Annotation: — ^Mentd. BrierJoy Hill L. B, v. Pearsall (1881), 

9 App. Cos, 696. 

1305. .] — Glossop V , Heston & Isle- 

worth Local Board, No. 1293, ante. ' 


1306. .] — I am of opinion that the 

ease falls within the class of cases where officials 
having a public duty to perform, & having refused 
to penorm it, mandamus wiU lie on the application 
of a person interested to compel them to do so 
(Lord Esher, M.R.). — R. v. Income Tax Special 
Purposes Oomrs. (1888), 21 Q. B. D. 313 ; 63 
J. P. 84 ; 36 W. R. 770 ; 4 T. L. R. 636 ; eub nom. 
R. V. Income Tax Special Combs., Ex p. Cape 
Copper Mining Co., Ltd., 67 L. J. Q. B. 513 ; 69 
L. T. 465 ; 2 Tax Cas. 332, C. A. 

AnnotationB : — Conid. R. v. Income Tax Special Comrs., 
Bxp, Dr. Bamardo's Homes National Incorporated Assocn., 
[1920] 1 K. B. 26. Mentd. Russell v. North of Scotland 
Bank (1891), 3 Tax Cas. 14 : Fnrtado v. City of London 
Brewery Co. (1913), 83 L. J. K, B. 255 ; R. v. Bloomsbury 
Inoome Tax Comrs., [1915] 3 K. B. 768 ; L. C. O. v. 
Galsworthy (1917), 116 L. T. 628 ; R. n. Board of Trade, 
Bx p. Derry (1917), .33 T. L. R. 316 ; Re Nat Bell 
Liquors, [1922] 2 A. C. 128. 

1307. .] — R. V. Stepney Corpn., No. 

1049, ante. 

1308. Not to do particular works — Local 

authority.] — No mandamus will lie against a local 
authority to do any particular works. — ^A.-G. v. 
STAPPORDsiimE County Council, [1905] 1 Ch. 
336 ; 74 L. .T. Ch. 153 ; 92 Iv. T. 288 ; 69 J. P. 
97 ; 63 W. R. 312 ; 21 T. L. R. 139 ; 3 L. G. R. 
379. 

Annotation : — Mentd. Wednewhury Corpn. v. Lodge Holes 
Collier} Co., [1907] 1 K. B. 78. 

1309. Borough treasurer — ^To pay expenses of 
prosecution — Ordered by Judge of assize.] — Three 
persons were indicted at the assizes for the county 
of S. for forging the wiU of D, It appeared that 
D. died in the borough of O, & that one of the 
prisoners took away the deeds, etc., of deceased 
to his own house, which was in the coimty of 8., 
but not in the borough of O., that the forged 
signatures of testatrix & of one of the witnesses 
were written in the borough of O., & that the offence 
was completed in the county of D,, where the 
forged signature of the second witness was written. 
The borough of O. did not contribute to the county 
rate, but had a borough fund of its own ; — Held : 
a mandamus would fie to the treasurer of the 
borough of O. to compel payment of all costs &; 
expenses of the prosecution. — R. v , Oswestry 
(Treasurer) (1848), 12 Q. B. 239 ; 11 L. T. O. S. 
198 ; 12 Jut. 744 ; 12 J. P. Jo. 373 ; 116 E. R. 
858 ; sub nom . R. v . Hayward, 17 L. j. Q. B. 223. 

1310. Officer vacating office — Duty of successor 

to obey.] — ^A mandamus was directed to the mayor 
& asseasors of R., a borough within Municipal 
Corpns. Act, 1835 (c. 76), which comprised 

several parishes. It contained suggestions that, 
at the ct. holden in Oct. 1856, before the mayor 
& assessors for the revision of the burgess lists of 
that year, the mayor & assessors refused, for 
insufficient reasons, to revise the lists. The 
mandatory part commanded the mayor & assessors 
to hold a ct. & revise the list for the parish. The 
writ was tested in Jan. 1857. There was an 
insufficient return, & a demurrer thereto. The 
Ct. of Q. B. having awarded a peremptory man- 
damus ; — Held : the mandamus was properly 
directed to the existing mayor & assessors to hold 
the ct., & revise the list of the past year. — ^R ocshbs- 
TER Corpn. v. R. (1868), B. B. & B. 1024 ; 27 
L. J. Q. B. 434 5 4 Jur. N. S. 1227 ; 120 B. B. 791 ; 


PART VI. SECT. 1, SUB-SECT. 6.— E. 

1804 i. Oeneral rule — On neglect to 
perform public duty.] — Mandcmma is 
the proper means to compel perform- 
ance by a pnblio body of a public duty, 
where such remedy is the most con- 
venient, beneficial & effectual open. — 
Stowell r. Geraldine County 
Council (1890), 8 N. Z. L. R. 720. 


— N.Z. 

b, City surveyor — To consider place A 
— R. V, PULLAB, Ex p. fijSMlNG- 
TON Meat pRBSERviNa Co. Pro- 
letary, Ltd., [1916] V. L. R. 24.— 

c. 8heriff’--‘Hefusing to act.] — Where 
a shertff. duly appototed, refused to 
act or take oath of office, the appro- 


priate remedy is by information ex 
officio or indictment. Sc mandamus will 
not be granted. — R. v, Hutchinson 
(1893), 32 L. R. Ir. 142.— IR. 

d. Toum cUrk — Publication of 
objections to voters list,] — Where a 
town clerk failed to publish a list of 
the parsons objected to on the voters 
list the ot. granted numdamus to 
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nom* R. v. Roohb8te!R Ck>BPN., Re Sr. Mab- 
OABBT & St. Nichoiab Pabishes, 32 L. T. O. S. 
81 ; 22 J. P. 608 ; 6 W. B. 838, Ex. Oh. ; affg. 
S. C. nom, B. v. Rochester Corpn. (1867), 
7 B. A B. 010. 


AfinoicUums .* — Conid. Hunt v. Hibbs (I860), 6 H. &: N. 
123 ; Soott V. Durant (1805), 18 C. B. N. S. 205. Expld. A 
Apld. H. V. Hanley ReylBinR Barrbiter, R. Stolie-ou* 
Trent Town Clerk, fl912J 3 K. B. 618. Refd. Seal v. R. 
(1857), 27 L, J. B. 139 , R. t?. North Bierley OverReori 
(1858)« E. B. & E. 619 ; R. v. Monmouth Corpn., R. e. 
Bolton Coron. (1870), L. R. 5 Q. B. 251 ; R. v, Allen 
(1872), L. R 8 Q. B. 69 ; R. e. Farquhor (1874). L. R. 
9 Q. B. 2*58 : Henrv v, Armlta«:o (1882), 48 L. T. 576 ; 
Ex p. Keay (1891), 66 J. P. 470. Mentd. Christopherson 
V. LotinRa (1864), 15 C. B. N. S. 809. 


1811 . Mayor & assessors of borough — To revise 
burgess list.] — The mayor & assessors of a borough, 
at a ct. for the revision of the burgess list, holden 
between Oct. 1 & 16, the time limited by Municipal 
Corpus. Act, 1836 (c. 76), s. 18, erroneously deter- 
mined that certain notices of objection were 
invalid, & refused to inquire into the qualifications 
of the persons objected to : — Held : Uie mayor & 
assessors had declined jurisdiction, & a mandamus 
would be granted commanding them to hold a ct. to 
revise the list, although ihe time limited had 
elapsed. — R. v. Monmouth Corpn., B. v. Bolton 
Corpn. (1870), I.. R. 6 Q. B. 251 ; 39 L. J. Q. B. 
77 ; 21 L. T. 748 ; 34 J. P. 566. 

Attorney-General — To grant flat.] — See Con- 
stitutional Law, Vol. XI., p. 512, Nos. 129, 
130. 

Board of Trade — ^To order rehearing under 
Shipping Casualties Investigations Act, 1879 (c. 72), 
s. 2.] — See Admiralty, Vol. I., p. 233, No. 1697. 

Burial boards.] —See Burial & Cremation, 
Vol. VII., pp. 642, 544, 647, Nos. 221, 233-235, 263. 

Churchwardens.] —See Ecclesiastical Law ; 
Bates & Bating. 

Commissioners of Customs.] — See No. 1157, 
ante. 

Commissioners of Excise.] — See No. 1178, anie. 

Commissioners of Income Tax.] — See No. 1306, 
ante. 

Commissioners of Inland Revenue.] — See No. 
894, ante. 

Commissioners of Sewers.]— Seweiis & 
Drains. 

Commissioners of Stamps & Taxes.] — See No. 
3170, ante. 

Commissioners of Woods & Forests.] — See 
Nos. 1176, 1177, ante ; Compulsory Purchase op 
Land & Compensation, Vol. XI., p. 200, No. 852. 

Education authorities.]— i8ee Education. 

Guardians of the poor.] — See Poor Law. 

Local Government Board.] — See Local Govern- 
ment ; Poor Law. 

Lords of Admiralty.] — See No. 1163, ante. 

Lords of Treasury.] — See Nos. 1164-1171, ante. 

Overseers.] — See Burial & Cremation, Vol. VII., 
p. 622, No. 13 ; Poor Law. 

Postmaster-General.] — See Telegraphs & Tele- 
phones. 

Whether writ will issue to Crown & Crown 
servants.] — See Sub-sect. 4, A., ante. 

Registrar of Companies.] — See Companies. 

Registration officers — Under Representation of 
the People Act, 1918 (c. 64 ).] — See Elections. 


F. Making <fc Levying of Rates. 

See Rates & Bating. 

Actions of mandamus to.] —See Nos. 1331-1335, 
post. 

Interlocutory mandamus.] —See No. 1341, post. 

G. Other Purposes, 

Administration of Inns of Court & Chancery.] — 
See Barristers, Vol. III., pp. 315, 316, Nos. 8, 13, 
16, 17. 

Admission of copyholders.]— Copyholds, 
Vol. XIII., pp. 106, 119, 129, 135, 136, Nos. 1346, 
1347, 1349-1354, 1499, 1607, 1696-1708. 

Admission of lecturer to use of pulpit.]— See 
Ecclesiastical Law. 

1312. Affixing seal of college.] —A mandAmus 
lies to the Provost of a college to compel liim to 
affix the college seal to a presentation by tlie 
college. — B. v. Bland (1740), 7 Mod. Rep. 355 ; 
2 Bum’s Eccles. Law, 9th cd., p. 116 ; 87 E. R. 
1287. 

Annotaiiona : — Consd. 11. Orton Trustees (1819), 14 Q. B. 

139. Beld. R. V. Cambrldfire (Vice-CJhancellor) (1765), 

3 Burr. 1647 ; K r. Kendall (1841), 1 Q. B. 366. 

Affixing & removal of corporate seal.] — See 
Charities, Vol. VIII., p. 368, No. 1742 ; Corpora- 
tions, Vol. XIII., p. 288, 289, Nos. 189-192, 
202. 

Altering voters’ roll of corporation.] —See Cor- 
porations, Vol. XIII., p. 347, Nos. 851, 852. 

Appointment of arbitrators under 9 Geo. 4, c. 92.] 
— See Bankers & Banking, Vol. III., pp. 135-137, 
Nos. 100, 106, 108-110. 

1313. Election proceedings — Revision of.] — A 
vicar presiding at a poll for church rates may, if 
he pleases, call in an assessor to assist him in 
deciding upon the objections taken to the votes. 
Whore, however, he decided them liimself, believing 
that he could afterwards have their legality 
examined by scrutators, & tliis mistake was also 
made by the opposite parties, the ct, refused a 
mp.niln.mna to adjoum tho poll & reconsider the 
votes so given because there was no reason to 
suppose that he would decide differently. 

We hope we shall not be understood as enter- 
taining any doubt of our right to revise all common 
law proceedings in tho nature of an election, Ac 
to see that they are fairly conducted, & the con- 
clusion properly arrived at. We feel no doubt* 
but that we have such power. The question is, 
whether this is a case for exercising it (per CUR). — 
R. V. Wakefield (Vicar) (1846), 7 L. T. O. S. 
227 ; 10 J. P. Jo. 386. ^ ^ 

Enforcement of meetings of corporation.]— 
CJoBPOKATiONS, Vol. XIII., p. 341, Nos. 795, 796. 

Enforcement of payment of arrears of pension by 
police authority.] — See Police. 

Enforcement of payment of salary or compensa- 
tion to corporate olflcers.] — See Local Govern- 
ment. 

1314. Enforcement of process of Inferior tri- 
bunal.] — R. V. Conyers, No. 1021, ante. 

1315 . Poor Law Commissioners.] — Semble : 

(Lord Denman, C.J.) if an order of the Poor Law 
Oomrs. be on a subject-matter within their general 
jurisdiction its legality in other respects can be 
questioned only on removal by certiorari & in 


compel him so to do. — R. v. Kings- 
town Combs. (1885), 18 L. K. Ir. 
179.— IR. 

•. Reffistrar of Htles — To register 
morlfirocc. i—PiBRPBTUAL Executors & 
Trustbks Assoon. V. Hoskbn (1912), 
14 O. L. R. 286.— AUS. 

f. Registrar under Minina Act, 
1891.) — ^If a mining registrar under 
above Act refuses to note & enter 


dates & times on wluch applications 
are received by him, the remedy is 
mandamus , — Pabkbrv. Brooks (1897), 
16 N. Z. L. R. 276.— N.Z. 

PART VI. SECT. 1, SUB-SECT. 6.— G. 

g. EleeUon proceedings — Contested 
election irioi.} — ^A mandamus may to 
granted to a municipal corpn. to 
proceed In the trial of a contested 


election. — Re Devham & Toronto 
Cirv (1836), 3 O. S. 606.— CAN. 

h. Enforcement of proof of execu- 
tion of deed ,] — ^A mandamus will lie to 
compel a witness to prove the execution 
of a deed & memorial for registry. — 
R. t?. O'Mbara (1857), 15 V. 0, 11. 201. 
—CAN. 

k. To allow special items in audited 
accounts . } -Where quarter sessions have 
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Sect. 1 . — The prerogative writ : Svb-sect. 6, G. 

Sect. 2 .] 

default of such removal a mandamus wiU go to 
enforce it. — R. v. Oldham Union Overseers 
(1847), 10 Q. B. 700; 16 L. J. M. C. 110; 9 
L. T. O. S. 197 ; 11 Jur. 487 ; 11 J. P. Jo. 404 ; 
116 E. B. 266, 

1316, Order of justices .] — Ex p. Old 

Hutton Overseers (1861), 16 J. P. Jo. 113. 

1817. Against committee of visitors.] — 

A committee, who were elected annually from 
among the justices of a county, were authorised 
by 8 & 9 Viet. c. 126, s. 17 to make certain con- 
tracts, & by sect. 16, they might be sued in the 
name of their clerk : — Held : an action was main- 
tainable against the committee for the time being 
in the name of their clerk, upon a contract entered 
into by a former committee witliin the scope of 
their authority. 

Seynble: pltfs.* remedy to enforce their judgment/ 
would be by bill in equity or mandamus. — K endall 
V. King (1856), 17 C\ B. 483 ; 25 L. J. C. P. 132 ; 
20 J. P. 246 ; 4 W. B. 389 ; 139 E. R. 1163. 
Annotations: — Refd. Bush v. Beavan (1802), 1 H. & C. 600. 

Mentd. Hall r. Taylor (1858), E. B. & K, 107 ; Itchln 

Bridge (’o. v. iSouthanipton L. B. of Health (1858), 6 

W. U. 223 ; Word r. Lowndes (1859), 5 Jnr. N. S. 1124 ; 

Coe r. Wise (1864), 5 B. & S. 440. 

1318. Entry of probate of will of deceased share- 
holder — Upon books of canal company.] — The 

C7t. of K. B. will grant a mandamus to a canal 
co. to enter upon their books the probate of the 
will of a deceased shareholder, leaving any question 
as to the validity and effect of the probate to be 
raised by a return to the writ. — R. v. Worcester 
& Birmingham Canal Navigation Co. & Hodg- 
KINSON (1828), 1 Man. Ac By. K. B. 629 ; 1 Man. 
& By. M. C. 195 ; 6 L. J. O. S. K. B. 173. 

See, generally, Railways & Canals. 

Enforcement of repairs of highways by local 
authorities.] — See Highways, Streets & Bridges. 

Enforcement of rights of members against cor- 
poration.] — See Corporations, Vol, XIII., p. 301 , 
Nos. 330-334. 

Enforcement of service in municipal office.] — 
See Local Government. 

Enforcing burial.] — See Burial & Cremation, 
Vol. VII., p. 628, Nos. 81, 82. 

Enforcing holding of courts by corporation.] — 
See Courts, p. 127, Nos. 253-255, ante. 

In legal proceedings by or against corporations.] 
— See Corporations, Vol. XIII., pp. 419, 420, 
Nos. 1394-1403. 

Insertion of name on burgess roll.] — See Local 
Government. 

1319. Payment of unascertained costs — Order by 
Judge at trial.] — Where justices have directed an 
indictment against a parish, under Highway 
Act, 1835 (c. 50), s. 95, for non-repair of a highway, 
& the judge of assize directs payment of the costs 
out of the parish highway rate, he must ascertain 
the amount of costs, & order payment of the sum 
so ascertained. Where the judge’s order is only 
to pay the costs generally, this ct. cannot enforce 
such an order by mandamus. — B. v. Clark (1844), 

5 Q. B. 887 ; 1 Dav. A Mer. 687 ; 13 L. J. M. C. 
91 ; 8 J. P. 837 ; 8 Jur. 489 ; 114 E. B. 1483 ; 


8vb nom. B. v. Chipping Barnet (Inhabitants), 
8 L. T. O. 8. 66. 

Annotations: — Oomd. B. v. Eardi*«land (1854), 3 E. & B. 

960. Refd. K. V. OswoBtry Treasurer (1848), 12 Q. B. 

239. 

Proposal of resolutions at corporate meeting.] — 

See Corporations, Vol. XIII., p. 338, No. 771. 

1320. Recovery of money paid under mistake of 
law — By borough council.] — In pursuance of a 
resolution passed by the watch committee of a 
boiGugh incorporated under Municipal Corpns. 
Act, 1836 (c. 76). the justices of the county provided 
police for the Dorough from 1869 to 1887. By 
Municipal Corpns. Act, 1835 (c. 76), the watch 
committee were i-equired to appoint police for the 
borough, & on June 30, 1887, they withdrew the 
county police & appointed borough constables. 
At this elate the county justices had in their hands 
a sum arising from a rate levied on the borough 
applicable for the future expenses of the police 
in the division in wliich the boiough was situate. 
In an action by the mayor A corjjn. against the 
council of tlie county as successors of the county 
justices, to recover the amount overpaid by the 
borough: — Held: the remedy against defts., if 
any, was by mandamus. — Booti.e-cum-Ltnacue 
(^ORPN. V. Lancashire County Council (1890), 
60 L. J. Q. B. 323 ; 7 T. L. K. 179, C. A. 

Registration of shares.]— /SVe Companies. 


Sect. 2.— ACTIONS OF MANDAMUS. 

See B. S. 0., Ord. 53. 

Mandatory injunctions.) — See Injunction. 

1321. Nature of remedy.] — Glossop v. Heston 
& IsLEWORTH Local Board, No. 1293, ante. 

1322. .]“ B. V. LAMI40URN Vaixey By. Co., 

No. 1044, ante. 

1323. .]--Tho action for a mandamus is 

simply an attempt to engraft upon the old common 
law remedy a right in the nature of specific per- 
formance (Day, .1.). — Baxter v. London Coijnty 
Council (1890), 63 L. T. 767 ; 56 J. P. 391 ; 7 
T. L. B. 142. 

Annotations : — Consd. Sinitli v. Chorlcy District Council, 

ri897] 1 Q. B. 532 ; Davies v. (ias Li^rht & Coke Co.. [1U09J 

1 (^h. 218. 

1324. ,] — B. V. Wilts & Berks Canal Co., 

No. 1082, ayitc. 

1325. Jurisdiction of Court of Chancery— Apart 
from statute.] — It is said that the writ is indorsed 
for a mandamus, & we are asked to say that this 
can only be Kupx)orted if it was an action for a 
mandamus under the C. L. P. Act, 1851 (c. 125). 
I entirely decline to read it in tliat way. 1 think, 
with the facts before him, the judge was bound to 
give the relief which he did give, which was a relief 
well established in the old Ct. of Ch., & consistent, 
in my view, with the plain language of s. 10 [of 
Cos. (clauses Consolidation Act, 1845 (c. 16)] 
(Cozens-Hakdy, M.B.). — Davies v. Gas TjIght & 
Coke Co., [1909] 1 Ch. 708 ; 78 L. J. Ch. 445 ; 
100 L. T. 553 ; 26 T. L. B. 428 ; 53 Sol. Jo. 399 ; 
10 Mans. 147, C. A. 

1326. When action lies — Where prerogative writ 
would Issue — Not to decree specific performance of 


audited accountci of a clerk of the peace, 
the ct. will not interfere hy mar^mus 
to compel the allowance of particular 
items. — JRe Dabtksll (1867), 26 

U. C. R. 430.— CAN. 

l. — He Fknton dc York 

County Board of Audit (1880), 31 
C. P. 81.— CAN, 

m. To remove names from eUcloral 


roM.J — 'A ct. of revision allowed five 
names, representatives of a co., to 
remain on the electoral roll instead of 
one : — Held : a mandamus would be 
directed to the clerk in whose custody 
the roll was to expunge the four 
oontested names from the roll. — H. v. 
North Baanioh Municipal Council 
.12 W. L, R. 639 ; 16 B. C. R. 1. 




PART VI. SECT. 2. 

n. When actUm lies — Not where dis- 
cretion given db exercisedA — Smith v. 
Watson (1906), 4 O. L. R. 802.— AUS. 

1826 i. Where prerogative writ 

would issue — Not to decree specific per- 
formance of contract .] — Carr v. Cana- 
dian Northern Ry. Co. (1907), 6 
W. L. R. 720 ; 17 Man. L. R. 178.— 
OAN, 
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Pabt VI.— Manbamus. 


contract. 1 — On demurrer to a declaration claiming 
a writ of mandamus to enforce the execution of a 
lease from pltf. to deft., in fulfilment of a contract 
between them : — Held : the declaration was bad, 
as C. L. P. Act, 1854 (c. 126), s. 68, applied only to 
the fulfilment of such duties as might be enforced 
by the prerogative writ of mandamus, & not to the 
specific performance of contracts. —Benson v. 
Paull (1856), 6 E. & B. 273 ; 25 L. J. Q. B. 274 ; 
27 L. T. O. S. 78 ; 2 Jur. N. S. 425 ; 4 W. B. 493 ; 
119 E. R. 865. 

AnnoUtiions : — ^Distd. Norris v. Irish Land Co. (1857), 8 

£. 8c H. 512. Refd. Bush v. Beavaii (1862). 1 H. & O. 500. 

1327. .] — CO. was incorporated 

by Royal charter, which required that provision 
should be made in the deed of settlement for the 
due registration of shareholders. The deed accord- 
ingly provided that tlie personal representatives 
of a deceased shareholder should be entitled to be 
registered as the owners of the deceased’s shares on 
performing certyain conditions. Pltf., being the 
administrator of a deceased shareholder, & having 
performed the conditions, brought an action for 
damages against the co. for not regist/oring him as a 
shareholder, & also claimed in his declaration, under 
C. L. P. Act, 1854 (c. 125), s. 68, a mandamus to the 
co. to register him : — Held : this was a case in 
which before the Act, a mandamus would have 
been granted, A:; pltf. was therefore entitled to 
claim it under the Act. 

(\ L. P. Act, 1851 (c. 125), did not intend to give 
a ct. of common law power to decree specific per- 
formance of a private contract ; & where the duty 
to be enforced by mandamus arises purely from a 
personal contract to grant* a mandamus would in 
elTect be to decree specific performance (Loud 
Campbell, C.J.). - Norris v, Irish Land Oo. 
(1857), 8 E. & B. 512 ; 27 L. J. Q. B. 115 ; 30 
L. T, O. S. 132 ; 4 Jur. N. S. 235 ; 6 W, R. 55 ; 120 
E. R. 191. 

Annofaiionit : — Consd. Fotherby r. Met. lly. (1866), 36 

L. J. C. P. 88. Re!d. Bush r. Boavan (1862), 1 H. & C. 

500. Mentd. R. v. Wigan (1871), L. 11. 0 Q. B. 317. 

1328. Not where alternative remedy avail- 

able —By action.!— The action of mandamus, like 
the writ of mandamus, does not lie where there is 
any other remedy. — Bush v, Beavan (1862), 1 
H. Ac V. 500 ; 32 L. .T. Ex. 54 ; 7 L. T. 106 ; 8 
Jur. N. S. 1015 ; 10 W. R. 845 ; 158 B. K. 

982. 

AnfU)tfUion8 : —Refd. Morgan r. Met. Ry. (1868), L. R. 4 C. P. 

97 ; Peebles v. Oswaldtalsilo U. D. C., 11897J 1 Q. B. 384. 

Mentd. Bush v. Martin (180,3), 9 L. T. 510. 

1329. Public Health Act, 1875 (c. 55), 

s. 299 .J— Pasmore v, Oswaldtwistle Urban 
Council, No. 1160, ante. 

Whether prerogative writ available where action 
of mandamus proper remedy, see Sub-sect. 3, F. 
(6), ii., ante, 

1330. No actual damage sustained.] — ^An 

action for a mandamus may lie even when no actual 
damage has been sustained. — ^Fotherby v. Metro- 
politan Ry. Oo. (1866), L. R. 2 0. P. 188; 36 
L. J. C. P. 88 ; 15 L. T. 243 ; 12 Jui'. N. S. 1005 ; 
svh nom, P^btherby v. Metropolitan Ry. Co., 
15 W, R. 112. 

Annotation : — ^Refd. Morgan v. Mot. Ry. (1808), L. R. 4 C. P. 


1331. To levy rates retrospectively — ^Though 

action not begun within six months— Public Health 
Act, 1848 (c. 63), s. 89,] — Comrs. under Tunstall 
Improvement Act, 1847 (c. cclii.), became indebted 

labour, etc., between 1848 & 
^.*>3. Whilst the debt was owing the General 
Board of Health published a provisional order, 
which was confirmed by the Public Health Supple- 
mental Act, 1855 (c. 125), by which order the above 
Act was applied to Tunstall, tlie powers of the 
improvement comrs. ceased, & their property, etc., 
was transferred to the Tunstall Local Board of 
Health ; & it was ordered that debts contracted 
by the comrs. should be satisfied by the local 
board out of such parts of the transferred property 
as would have been chargeable therewith if such 
order had not been made, & should be paid by the 
local board as by the comrs., provided that if 
such property was insufficient , the deficiency 
should be charged upon the rates leviable under 
the above Act. Pltfs. brought this action more 
than six years after the debt accrued, & claimed a 
writ of mandamus to levy a rate for the payment 
of the debt : — Held : (1) a plea of 8tat. Limita- 
tions was bad, as being no bar to the claim for a 
mandamus ; (2) a plea, founded on the above sect., 
which stated that the cause of claim for the writ 
did not accrue within six months before action 
brought, & that the debts were not a cliarge or 
expense incurred by the local board witliin six 
months before writ, or within six months before 
demand of the rate, was bad — Ward v, Lowndes 
(1859), 1 E. & B. 940 ; 29 L. .T. Q. B. 40 ; 1 L. T. 
268 ; 24 J. P. 228 ; 6 Jur. N. S. 247 ; 8 W. R. 81 ; 
120 E. B. 1163, Ex. Ch. 

Anru}taiix)n8 : — A8 to (2) Refd. Bush r. Beavan (1862), 1 

H. Sc C. 500. Generally t Mentd. Smith i\ Chorley District 

Council, 11897) 1 Q. B. 532 ; R. v. Marshland Sniceth & 

Fen District Comrs., [1920] 1 K. B. 15.). 

1332. ,] — Pltf. sustained 

damage fi‘om the construction of works by a local 
board of liealth & made a claim for compensation. 
He afterwards obtained a rule for a mandamus 
commanding the board to make compensation 
Arbitrators having been appointed under s. 123 
of the above Act, an umpire was after some delay 
appointed who subsequently made his award in 
favour of pltf. In an action upon the award 
Held : pltf. was entitled to a mandamus under the 
C. L. P. Act, 1854 (c. 125), commanding the board 
to make & levy a rate to satisfy the amount of the 
award Ac the costs of the reference, altihough the 
six months limited by sect. 80 of the above Act, 
for the making of retrospective rates had elapsed 
since the damage was done, the action having been 
commenced witliin six months after the making 
of the award. Sc it not appearing that pltf. had been 
guilty of any laches. — Ringland v, Lowndes 
(1863), 15 C. B. N. 8. 173 ; 33 L. J. C. P. 26 ; 9 
L. T. 479 ; 10 .Tur. N. 8. 48 ; 12 W. R. 168 ; 143 

B. R. 749 ; sub nom, Kingsland v, iiOWNDES, 3 
New Rep. 84 ; revsd, on other grounds (1864), 17 

C. B. N. S. 524, Ex. Ch. 

Annotations: — Mentd. Davies v. Price (1864), 11 L. T. 203; 

Boissiere v, Brocknor (1889), 0 T. L. R. 85. 

1333. ;•] — Inasmuch as a 

judgment properly obtained is a charge within 
sect. 89 of the above Act a mandamus lies to a 


1826 11 . — Statutory dnty to be 

performed,] — Noulr v, Esquesino 
IWnship (1918), 41 O. L. R. 400. — 

CAN, 

1826111 . .]— Hudsox 

& Uakdt V, Biddulpii Township 
(1920), 46 O. L. IX, 216.— CAN. 

o. JJcml right must be in 

applicant .] — Tne owner of lots covered 

J.— VOL. XVI. 


by water brought an acUou for a 
7 nandamu 8 to compel dofts., to remove 
obstructions. He failed to prove 
riparian proprletorsliip : — Held : the 
action must be dismissed. — Merriti 
r. Toronto City (1912), 22 O. W. R. 
710 ; 3 O. W. N. 1.550 ; 27 O. L. R. 1 ; 
6 D. L. R. 152.— CAN. 


1828 i. Not where alternative 


remedy available — Prerogative writ of 
mandamus ,] — The weight of Judicial 
opinion is against the right to invoke 
the remedy of the prerogative writ In 
an action ; Sc where the appropriate 
remedy would be that writ, the 
mandatory order issuable in an action 
is not proper. — Hudson & Hardy e. 
Biddulph TOWNSHIP (1920), 46 O. L. R. 
216.— CAN. 


Y 
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Crown Practice. 


Sect, 2. — Actions of Mandamus, Sects, 8, 4) 5 i£? 6 : 

Sti^seci, 1, (a) d: (fe).] 

local board of health to maike a rate in aid of a 
judgment within six months after the judgment 
was obtained, though the action in which it was 
obtained was commenced more than six months 
after the claim accrued, if the delay in bringing the 
action is excused, & shown not to have been an 
undue delay. — Worthinoton v, Uulton (1865), 
L. R. 1 Q. B. 63 ; 6 B. & S. 943 ; 36 L. J, Q. B. 61 ; 
13 L. T. 403 ; 12 Jur. N. S. 73 ; 14 W. R. 632 ; 122 
E. R. 1441. 

^nno<a<ion« .-—ConsdU R. v. Jjcigh R. C. [1898] 1 Q. B. 
836. Apld. Wolstanton United U. C. v. TunstaU U. C. 
{1910] 2 Ch. 347. Refd. JuUus v. Oxford Bp. (1880), 5 
App. Cos. 214 ; Smith v, Chorley District Council, {1897 ) 
1 Q. B. 532 ; Croydon Corpn. v. Croydon R. C., [19081 2 
Ch. 321. 

1334. PubUc Health Act, 1876 

(C. 55), s. 210.] Defts., a rural district council, in 
1805 incurred a debt to an urban district council 
in respect of water supply for a contributory place 
within their district. Defts. refused to pay the 
debt, setting up a cross-claim against the urban 
district council for damages for nreach of a^e- 
ment to a greater amount. In respect of these 
conflicting daims a prolonged correspondence & 
negotiation took place between the two councils ; 
but, ultimately, the urban district council brought 
an action for their debt in March, 1897, & on 


T. L. R. 161 ; Smith v, Chorley Distriot Counoil, [IBJf J 1 
Q. B. 632. ileiitd. Be Hercules Insce;^ Biuntoaji dslrn 
(1874), L. R. 19 Eq. 302 ; Be Romford uanalOo., Poopoks 
Clahm Triokett’s Claim, Carew*e Claim (1888), 24 Ch. D. 
' 86 Trc JubUee Cotton ilills, [1922] 1 Ch. 100. 

1337 . Local authority decision in good faith 

— Refusal to pass plans.] — ^Where a local authority 
have, in good faith, refused to pass building plans, 
on the ground that the erection of the proposed 
houses would amount to the la^dng out a new 
street of a width which is insulRciont under their 
bye-laws, no action will lie for a mandamus to 
compel them to approve the 

Chorley Rural Council, [1897] 1 Q. B. 678 ; 66 
L. J. Q. B. 427 ; 76 L. T. 637 ; 61 J. P. 340 ; 45 
W. R. 417 ; 13 T. L. R. 327 ; 41 Sol. Jo. 422, 
C. A. 

Annotations : — Oonsd. R. t>. Preston R. D. C,,Ex p. Lonflr- 
worth (1911 ), 106 L. T. 37. ReM. K. v. Eaf^bourne Oor|)ii. 
(1900), 83 L. T. 338 ; Davies v. Gas Light & Coke Co., 
il909) 1 Ch. 248. 

To gas company — To apply profits so as to 

reduce price of gas.] — See Gas. 

1338. Statute of Umltations no bar.]- - Ward v. 
Lowndes, No, 1331, ante. 


Sect, 3.— INTERLOCUTORY MANDAMUS. 


May 15, 1897, the amount actually payable to 
them was ascertained byjud^ent being recovered 
by them for a balance of their debt above the sum 
i-ecovered by defts. on their counterclaim. On 
Oct. 25, 1897, the urban district council applied 
for a mandamus commanding defts. to issue their 
precept to the overseers of the contributory place 
for payment of the amoimt recovered : — Held : the 
delay in the commencement of the action being 
under the circumstances excusable, the mandamus 
ought to issue & the rate which would thereupon 
have to be made would not be illegal as being 
retrospective under the above sect. — R. v, Leigh 
Rural Council, [1898] 1 Q. B. 836 ; 67 L. J. Q. B. 
662 ; 78 L. T. (504 ; 62 J. P. 355 ; 46 W. R. 471 ; 
14 T. L. R. 325, O. A. 

Annotaiions : — Consd. Croydon Corpn. v. Ooydon R. C., 

(1908J 2 Ch. 321 ; Wolstanton Uiuted U, C. v, Tunstall 

U. C., fl910J 2 Ch. 347. Mentd. Plympton St. Mary R, (;. 

V. Reynolds, [1909] 1 K. B. 768. 

1335. .]— Under sect. 210 

of the above Act, wliich corresponds with Public 
Health Act, 1848 (c. 63), s. 89, a judgment, obtained 
in an action brought to enforce a liability incurred 
more than six months before the commencement ^ 
of the action, itself operates as a charge within 
the meaning of the sect., & a mandamus may go i 
to levy a retrospective rate to satisfy such judg- 
ment where the delay in bringing the action was 
under the circumstances excusable. — ^Wolstanton 


See Judicature Act, 1873 (c. 66), s. 25 (8). 

1339. Issue by Chancery Division.] — Re Paris 
Skating Rink Go., No, 1359, post, 

1340. Meaning of “ interlocutory order.’’] — 
The words “ int(‘rlocutory order ” in the .Judicature 
Act, 1873 (c. 66), s. 25 (8), are not confined in 
their meaning to an order made between writ & 
final judgment, but m(*an an order other than final 
judgment, in an action, whether such order be made 
before judgment or after.— SauTii tu Go well (1880), 
6 Q. B. D. 75 ; 50 L. .1. Q. B. 38 ; 48 L. T. 528 ; 29 
W. R. 227, G. A. 

Annotations : — Mentd. Mancliester 6c Liverpool Diatrict 
BankingCo. v, Parkinson (1888), 22 g. B. 1). 173 ; Holmes 
V. Millage, [1893] 1 Q. B. 651 ; Morgan v. Hart, [1914] 2 
K. B. 183. 

1341. When action for mandamus pending.] — 

Where an action has been commenced in which a 
mandamus is claimed, an interlocutory application 
t for a mandamus will not be granted, unle^ it can 
be shown that pltf. will sulTer some injury by 
waiting for tlie result of the action. — ^Widnes 
I Alkali Co., Ltd. v, Sheffield & Midland Ry. 
Co.’s Committee (1877), 37 L. T. 131, D. 0. 

1342. After Judgment.] — ^A mandamus ordered 
to issue to levy a rate to pay a judgment obtained 
by pltf. for work done for defts. — Easton & Co. 
V, Nar Valley Drainage Comrs. (1892), 8 
T, L. R. 649, D. C. 


United Urban Council v, Tunstall Urban 
Council, [1910] 2 Oh. 347 ; 79 L. J. Ch. 622 ; 103 
L. T. 98 ; 74 J. P. 353 ; 8 L. G. R. 870 ; subsequent 
pro(eedinqs, [1911] 1 Ch. 229, C. A. 

See, further. Rates & Rating. 

1336. To i^ply corporate funds In payment 

of debentures.] — The assignee of debentures, which 
are assignable, & purport to have been executed 
pursuant to powers conferred by statute, may, by 
action of mandamus, compel the body corporate 
which has issued the debentures to apply its funds 
to Liquidate the interest due on them, as r^uired 
by their Act of incorporation. — ^W bbb v, Herne 
Bay Comrs. (1870), L. R. 5 Q. B. 642 : 89 L. J. Q. B. 
221 ; 22 L. T. 746 ; 84 J. P. 029 ; 19 W. R. 
241. I 

AmiotatUm, BeM. R. t>. Chamwood Foreat Ry. (1884), I i 


Sect. 4.— STATUTORY PROVISIONS FOR ISSUE 
OF MANDAMUS. 

Under PubUo Health Act, 1876 (o. 66), s. 299.]— 
See PcBUo HBAI.TH & Local Administratiok. 
Under Education Act, 1902 (c. 42), s. 16.] — 

See Education. 

Under Local Loans Act, 1876 (c. 88), s. 11.] — 
See Local Govbenubnt. 

To examine witnesses In India & the Colonies.] — 
See Bast India Co. Act, 1773 (c. 63), ss. 40, 44 ; 
Evidence on Conuniaaion Act, 1831 (c. 22), a. 1 ; 
Evidence by Oommiasion Act, 1886 (c. 74), a. 8 ; 
Evidence. 



Part VI. — ^Mandamus. 


323 


Sbot. S.-ORDERS in nature of mandamus. I 

1848. When granted — Not when alternative 
remedy avatlahle.] — Sayers v. Masson Scott & 
Co. (1906), 49 Sol. Jo. 287, D. 0. 

1344. To county court — Refusal of Judge to act 
— Remitted action.] — ^An order was made imder 
0. L. P. Act, 1864 (c. 126), s. 3; referring an action 
to a county court judge. The judge refused to 
act, & this ct. refused to rescind the order, but 
granted a rule in the nature of a mandamus, under 
Ooimty Ots. Act, 1860 (c. 108), s. 46. — Cummins v. 
Birkbtt (1868), 80 L. T. O. S. 200. 

To county courts.] — See County Courts Act, 
1888 (c. 43), s. 131 ; County Courts, Vol. XIII., 
pp. 661-664, Nos. 1078-1120, 

Workmen’s compensation.] — See Master 

& Servant. 

To arbitrators to state case.] — See Arbitration 
Act, 1889 (c. 49), s. 19; Arbitration, Vol. II., 
pp. 460-468, Nos. 1034-1037, 1043, 1046-1060. 

To coroners.] — See Coroners Act, 1887 (c. 71), 
s. 0 ; &, generally y Coroners, Vol. XIII., pp. 232 
et seq. 

To Justices.] — See Justices Protection Act, 1848 
(c, 44), s. 6 ; Magistrates. 


Sect. 0.— PROCEDURE. 

Sub -SECT. 1. — Order Nisi. 

A. Application for, 

(a) Parties, 

1345. Joinder of applicants — Necessity for sepa- 
rate application.] — (1) A return, to a mandamus 
to restore a common councilman, that they were 
chosen yearly, & that before the coming of the 
writ they were chosen & continued for a year, & 
that at the end of the year were duly amoved from 
their offices by the election of others,’* is bad for 
its uncertainty ; for it ought to have shown the 
time they were elected, so as it might have appeared 
they were not amoved before the year expired. 

(2) If several councilmen be removed, they 
cannot all join in one mandamus to be i*estored, 
but each must have a separate writ. — K. v, Chester 
City (1094), 6 Mod. Rep. 10; Comb. 307 ; 3 
Salk. 230 ; Holt, K. B. 438 ; 87 E. R. 487. 

Annotation : — OeJicraUy, Reid. H. v. Tithe Comrs. (1819), 14 

Q. B. 459. 

1346. .] — Several persons cannot join 

in a mandamus to restore. — ^Andover’s Case 
(1700), 2 Salk. 433 ; Holt, K. B. 441 ; 91 E. R. 
377 ; stib nom, R. v, Andover Town, 12 Mod. 
Rep. 332. 

Annotation : — ^Distd. 11. v. Ipswich (1730), 1 Bam. K. B. 407. 

1347 . ,] — Several ought not to join in 

a writ to be restored. — ^Anon, (1707), 2 Salk. 430 ; 
91 E. R. 379. 

1348 . Distinct rights.] — Several per- 

sons cannot be joined in one mandamus to a 
mayor to admit them to their freedoms, for each 
has a distinct & different right. — R. v, Kingston- 
upon-Hull Corpn. (1724), 8 Mod. Rep. 209 ; 11 
Mod. Rep. 382 ; 1 Stra. 678 ; 88 E. R. 161. 
Annotation: — ^Befd. R. v. Water Eaton Manor (1804), 2 

Smith, K. B. 64. . 

1349 . Separate claims — Successive 

holders of office.] — One writ of mandamus cannot 
issue at the instance of two persons for the enforce- 
ment of separate claiins, although they have been 


successors in the same office in respect of which 
the claims arise . — Ex p, Scott &i Morgan (1840), 

8 Dowl. 328 ; 4 Jur. 679. 

1360. Necessary parties — Mandamus to remove 
coUege fellowi^Members complained of.]— The 
Ct. of K. B. will grant a mandamus to the master 
of a college to compel him to t,ake the oaths of the 
fellows, as prescribed by Oath of Allegiance Act, 
1088 (c. 8) ; but a mandamus directed to the 
master & fellows of a college, commanding them 
to i^move certain members of the college for not 
liaving taken the oaths, is bad, unless the members 
complained of are m^e parties to the writ. — 
R. V, St. John’s College, Cambridge (1693), 4 
Mod. Rep. 233 ; Comb. 279 ; Holt, K. B. 430 ; 
Skin. 359 ; 87 E. R. 300. 

Annotation: -Refd. It. v. Bland (1740), 7 Mod. Rep. 35.5. 

1351 . Mandamus to elect to corporate office 

— Subsisting office-holder.] — In rule for a manda- 
mus to elect a mayor, a subsisting mayor dc facia 
must always bo a party. — R. v. Banker (1764), 
3 Burr. 1452 ; 1 Wm. BJ. 445 ; 97 E. R. 922. 

1352. Application by member of body — Writ 
against applicant & other members— Parish officers.] 
— ^If one palish officer applies for a mandamus 
against another to concur in a rate the writ must 

I be against both, as weU against appet. as the other. 

You must take tlie mandamus against the whole 
I of the parish ofTlcors, against yourselves as well 
as the other overseer {per Cur.). — Anon. (1818), 

I 2 Cliit. 254. 

1353. ,] — The ci. will not, at the 

instance of ont» ovi‘rseer, grant a mandamus to 
compel another overseer to concur in making a 
rate. The mandamus must be directed to all the 
parties whose duty it is to make the rate, & con- 
sequently the moiion must include the person 
moving for the writ. — 0\^rton’s Case (1823), 2 
L. .1. O. 8. K, B. 10 ; sub nom, R. v, Overton, 2 
L. J. O. 8. K. B. 44. 

1354. .] — A writ of mandamus to 

the overseei-s &. churchwardens of a parish to make 
a poor rate, may be issued out on the prosecution 
of one of the overseers, where it appears by 
affidavit that the other overseer has refused to 
concur in making the rate, & 1 Will. 4, c. 21, s. 50, 
makes no dilTerence as to the parties who may 
obtain the writ. — R. v. Gadsby (1830), 1 Nev. & 
P. K. B. 572 ; 1 Nev. & P. M. C. 246. 

1355. .] — (1) A mandamus to 

churchwardens & overseers to make a poor rate 
recited that no rate had been made tor the neces- 
sary relief of the poor, pursuing the foim given by 
the Crown Office : — Held : the writ was good, & it 
sufficiently appeared that a rate had become 
necessary. 

(2) A mandamus against churchwardens & 
overseers may be sued out by one of their own 
body. 1 Will. 4, c, 21, does not affect the law con- 
cerning the parties by whom mandamus may be 
prosecuted. — R. v, Edlaston (Churchwardens 
& Overseers) (1837), Will. WoU. & Dav. 103 ; 1 
J. P. 20 ; 1 Jur. 63. 

1356 . Shareholder in company.] — 

R. V, Amberoatb, etc. Ry. Co., No. 1301, ante, 

(h) Who may grant, 

1357. King’s Bench Division.] — ^An application 
under Summary Jurisdiction Act, 1857 (c. 48) 


PART VI. SECT. 6. 

p. When (^UoaMon would lie ,] — 
In on Mtion in a district ot. daft, 
pleaded that the ot. had no Jurisdiction 
to hear the case. The judge held that 
delta, did not carry on business in the 


district. Sc that the ct. hod no Juris* 
diction: — Held: the deoision of the 
Judge was one in respect of which an 
application would lie for a rule in the 
nature of a mandamus under District 
Ct. Act, a. HO, — White v . Union 
Tbustbb Oo. of attstraiia. Ltd. 


(1909), 9 S, R. N. S. W. 253.— AUS. 

1843 I. When granted — Only in cases 
where mandamus will lie,} — Ex p. 
KBifiRSON (1900), 35 N. B. R. 233.— 

oan. 

y 2 
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Sect, 6. — Procedure: Sub-sect, 1, A, (6), (c) <8: (d), 
i, d: n. ] 

8. 6, for a rule calling on justices to show cause 
why a case should not be stated for the opinion 
of the ct., is properly made to the Q. B. Div., & 
not to the Div. Ot. constituted under Jud. Act, 
1873 (c. 0(5), s. 45 . — Re Eluershaw, Ex p, Dono- 
BO'ITOM (1870), 1 Q. B. D. 481 ; 45 L, J. M. C. 
103 ; 2 Char. Pr. Cas. 114 ; 40 J. P. Jo. 342. 

1358. Effect of Judicature Act, 1878 (c. 66), 

s. 25.] — Glossop V, Heston & Isleworth Local 
Board, No. 1293, ante, 

1359. Chancery Division.] — judge of the Oh. 
Div. of the High Ct. of Justice has jurisdiction to 
direct the issue of a mandamus in every cause or 
matter pending before him . — Re Paris Skating 
Kink Co. (1877), 0 Ch. D. 731 ; 40 I.. J. Ch. 831 ; 
25 W. R. 707. 

1360. Not Judicial Committee of Privy Council — 
Order in nature of mandamus.] — The Judicial 
Committee of the Privy Council have no power 
under their general jurisdiction, as a ct. of error, 
to issue an order in the nature of a mandamus to 
the judges of the C. P. of Tobago, to enter up 
judgment after verdict obtained on behalf of pltf. 
in an action of assault, though sucli judgment 
ought to have been entered up as of course . — Re 
Muir (1839), 3 Moo. P. C. 0. 150 ; 13 E. R. 65, 
P C 

Annotations: — Mentd. He Manningr (1840), 3 Moo. P. C. C. 

151 : He Whitfield (1845), 5 Moo. P. C. (\ 157 ; Colonial 

Bank r. Warden (1846). 5 Moo. P. C. C. 340. 

(c) How made, 

1361. Ex parte.] — The ct. will on an ex p, 
application grant a rule 7iisi for a mandamus to 
the overseers of a parish within the di.strict of a 
school board to pay precepts issued by such boards, 
or to levy rates for the purpose of paying them. — 
Ghibthoupe School Board v, Chibthorpe Over- 
seers, Ex p, Gribthorpe School Board (1883), 
47 J. P. 727, D. 0. 

See^ note, C. O. R., r. 232. 

1362. Whether by counsel or in person.] — ^A man- 
damus is not a criminal proceeding of such a 
character as to preclude a party from applying 
for it in person. — R. v, Fairbrother, etc. Middle- 
sex JJ. (1839), 7 Dowl. 707 ; 3 J. P. 723. 

1363. .] — ^A motion for a mandamus cannot 

be made by an appet. in person unless he is a 
member of the bar . — Ex p. Wason (1869), L. R. 4 
Q. B. 573 ; 10 B. & 8. 580 ; 38 L. J. Q. B. 302 ; 
17 W. R. 881. 

Annotations : — ^Refd. R. v, Adamson. Tynemouth JJ. & 

Spence (1875). 24 W. R. 250 ; Ex p. Reid (1885), 49 J. P. 

600. Mentd. Ex p. Lewis (1888), 21 Q. B. D. 191 : Re 

Vexatious Actions Act. 1896, Re Boaler, [191 4J 1 K. B. 

122. 

1364. Prerogative writ.]— (1) A preroga- 

tive writ of mandamus can only be moved for by 
counsel. 

(2) Qa, : whether a rule in the nature of a 
mandamus imder Justices Protection Act, 1848 
(c. 44), s. 6, can be moved for in person. — R. v, 
Stanbuby Eardley (1885), 49 J. P. 551, D. C. 
Annotation : — ^Mentd. Lucan e. Barrett (1915), 113 L. T. 737. 

1365. .] — A motion for a prerogative 

writ of mandamus cannot be made by anyone in 
person but only by counsel, & this applies to a 
motion for a rule ntsi as well as to the argument in 
showing cause against the rule . — Ex p, Whyte 
(1896), 12 T. L. R. 468 ; 40 Sol. Jo. 664, 0. A. 

1366. Justices Protection Act, 1848 (c. 44).] 

— R. V, Stanbury Eardley, No. 1364, ante, 

1367. ^.] — Upon applications [for rules 

under the above Act] it has been the practice to 


allow prosecutor to make the motion in person,- 
notwithstanding the well-known rule in respect to 
mandamus, for which the present proceeding is a 
substitute, that the application can only be made 
by counsel (Wills, J.). — Ex p, Lewis (1888), 21 
Q. B. D. 191 ; 67 L. J. M. 0. 108 ; 69 L. T. 338 ; 
52 J. P. 773 ; 87 W. R. 13 ; 16 Cox, C. 0. 449 ; 
stib nom. Ex p, Lewis v, Vaughan, Matthews 
(Secretary) & Warren, 4 T. L. R. 649, D. C. 
Annoiationa R. v. Byrdo & Poutypqol Gas^Co., 

Ex p, Williams (1890), 00 L. J. M. O. 17. Mentd. R. v, 

Kennedy (1902), 86 L. T. 753 ; Burden v, Rlglor (1910), 

27 T. L. R. 140. 

1368. .] — An application for a rule 

under s. 6 of the above Act, calling upon a justice of 
the peace to show cause why he should not do any 
act relating to the duties of his office, must be made 
by counsel. — Ex p, Wallace, [1902] 2 K. B. 488 ; 
71 L. J. K. B. 788 ; 60 W. R. 678 ; 18 T. L. R. 
740 ; 46 Sol. Jo. 648, 0. A. 

1360. On appeal from order discharging 

rule.] — On an appeal from the Div. Ct. discharging 
a rule nisi for a mandamus, counsel must be 
instructed. — R. v, Liverpool Corpn. (1891), 55 
J. P. 823 ; 7 T. L. R. 592, C. A. 

Appeals generally, see Sub-sect. 9, post, 

(d) Time for, 
i. In General, 

1370. No definite time prescribed by court.] — ^A 

rule nisi for a mandamus to restore appet/. to the 
office of parish clerk was discharged in East er term 
1847, on the ground of delay, the dismissal having 
taken place in Nov. 1841, the then vicar having 
died in Feb. 1844, & there having been several 
successive incumbents since that time, although 
it was sworn that appet. had been reduced to great 
poverty by his dismissal, & that several applica- 
tions, verbal & by letter, had been made at different 
times to the different incumbents for arrears of 
salary & compensation, or for restoration to his 
office. 

Each case must be dealt with according to its 
own facts. We lay down no rule that tliis par- 
ticular lapse of time is a bar to the i*emedy by 
mandamus (Patteson, J .). — ?Jx p, 8turt (1847), 9 
L. T. O. S. 124 ; sub nom. R. v, Gifford, 11 J. P. Jo. 
347. 

1371. Application must be prompt.] — A party 
desiring the assistance of this ct. by way of man- 
damus must apply promptly. 

On July 9, 1855, appet. was removed by the 
rector from his office of parish sexton. On 
June 10, 1856, he applied for a rule, calling upon 
the i*ector to show cause why a mandamus should 
not issue, commanding him to restore liim to his 
office. No special circumstances were stated 
why the application was not sooner made : — Held : 
the application was not made wdthin a reasonable 
time, & was too late. — R. v, Townsend, Ex p, 
Johnson (1856), 28 L. T. O. S. 100 ; 20 J. P. Jo. 
740. 

1372. Effect of delay — Where applicant’s right 
doubtful.] — Where the right of the party appl^ng 
for a mandamus is doubtful, the ct. will consider 
the circumstance of a long period of time having 
been allowed to elapse before making the applica- 
tion, as good ground for refusing that writ. — R. 
V. Evesham Oorpn. (1827), 5 L. J. O. S. M. 0. 91. 

1378. Poverty of applicant] — Mandamus to 

restore parish clerk was refused, where appet. had 
been guilty of great delay in maldng the application 
through poverty, &; had been dismissed for mis- 
conduct after previous investigation. — R. v. New- 
COMBE (1843), 1 L. T. O. S. 313. 
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1374 . Jury to assess damages^ — Ue 

Eastbhn Oountiks Ry. Co. (1846), 9 J. P. Jo. 116. 

,] — See Compulsory Purchase of 

Land & Compensation, Vol. XI., p. 206, No. 869. 

1375. Public Authorities Protection Act, 1893 
(c. 61), s. 1 — Not applicable to prerogative writ.]— 
(1) By a Local Govt. Order of the year 1 900 certain 
parishes, of some of which appct. was assistant 
overseer, were amalgamated, & the order provided 
that he was to hold office on the same terms as to 
remuneration as before, so far as possible. Appct. ^s 
salary had previously been fixed at 6 per cent, 
commission. In accordance with the order the 
collection of the poor rate in a portion of the 
amalgamated parish was allotted to appct., & he 
was given a fixed salary, based upon a three 
years* average of the commission which he had 
previously earned. In 1914, appct. applied for a 
mandamus to the overseers to pay him on the 
original basis : — Held : appct .’s terms of remunera- 
tion were as nearly as possible the same as before, 
& in any case, the writ of mandamus being dis- 
cretionary, the writ ought not t/O issue after so 
great a lajise of time. 

(2 ) Semhle : (Avory, J. ) the above sect, does 
not apply to the prerogative writ of mandamus. — 
R. V. Hertford Union, Ex p, Pollard (1914), 
nil.. T. 716 ; 78 J. P. 405 ; 12 L. G. R. 863, D. C. 

1376. .] — R. V. Port op London 

Authority, Ex p. Kynoch, Ltd., No. 1003, ante. 

See, Jurther^ Public Authorities & Public 
Officers. 

1377. Whether on last day of term.] — The ct. 

will not hear a motion for a mandamus on the 
Ifiist day of term. — Ex p. McBean (1911), 27 
T. L. R. 401, 1). 0. 

1378. .] — The ci. will hear an application 

for a lule 7iisi for a mandamus, notwithstanding 
that the day of the application is the last day of 
term. — Ex p, P^erber (1910), 32 T. L. R. 589, D, 0. 

ii. Pariicular Instances. 

See, generally, 0. O. R., r. 08. 

1379. To justices — To make rate — Not after eight 
years.] — An application was made under 13 Geo. 3, 
c. 78, s. 47, for a rate to reimburse two inhabitants 
of a palish on whom a fine for the non-repair of a 
highway had been levied, after a conviction upon 
an indictment against the parish for non-repair ; — 
Held : such an application ought to be made 
within a reasonable time after such levy & before 
any matciial change of inhabitants, & a mandamus 
to the justices to make such rate aiter an interval 
of eight years, would be refused, even though 
application had been, from lime to time, made to 
the magistrates below in the interval, who had 
declined to make the rate. — R. v. Lancashire JJ. 
(1810), 12 East, 300 ; 104 E. R. 143. 

Annotaiioji .'—IHeJltA. K. v, Paddlnfirton VoBtry (1829), 9 

B. & C. 456. 

1380. To issue process of execution — Prompt 

application — Or delay accounted for.] — A man- 
damus 1.0 the ct. of quarter sessions will go, com- 
manding them to issue process of execution, under 
Vagrancy Act, 1824 (c. 83), a, 14, where there has 
been no delay in making the application, or the 
delay has boon satisfactorily accounted for. — 
R. V. Warwickshire JJ. (1835), 2 Ad. & El. 708 ; 
1 Har. & W. 18 ; 4 Nev. & M. K. B. 370 ; 2 
Nev. & M. M. 0. 643 ; 4 L. J. M. 0. 62 ; 111 B. R. 
296. 


1381. Application embracing different 

causes.] — R. v. Ellis & Greenwood, No. 1620, 
post. 

1382. Application after lour years — 

Acquiescence by delay.] — In Sept., 1839, a poor 
rate was made for a township, against which an 
appeal was entered at the Jan. sessions, 1840, & 
respited on the terms that a now valuation should 
be made, & that in the meantime the payments 
should bo made according to the last effective 
rate, & the balance, either for or against applts., 
should be afterwards paid by, or allowed to them. 
These terms were agreed to by applts., & S., the 
assistant overseer, & the appeal was respited from 
time to time till the Michaelmas sessions, 1843, 
when the new valuation was completed, & the rate 
reduced. Pending this appeal the assistant over- 
seer died, & a new rate was made in May, 1840, in 
which applts. were rated as in the rate appealed 
against, & on their refusal to pay were summoned 
before the petty sessions, who made an order that 
they should pay according to the agreement, that 
is, according to the last effective rate. They paid 
the amount ordered on that rate, & the like amount 
on four other rates made between that time & 
Michaelmas, 1843. In Apr., 1844, they were 
summoned by the overseers to pay in full, & the 
justices at special sessions were applied to for, 
refused, distress warrants to comped such payment. 
On an application for a mandamus to the justices 
for this purpose : — Held : after so long a time 
the township must be taken t.o have acquiesced 
in the agreement made by 8., & the writ must be 
refused. — R. v. Royds, Chadwicke & Fenton 
(1844), 1 New Hess. Gas. 460 ; 4 L. T. O. 8. 193 ; 


9 J. P. 118. 

1383. To hear appeal — Prompt application.] 

, — A mandamus to the sessions to hear an appeal 
must be applied for promptly. — R. v. West 
Riding JJ. (1841), 1 Gal. & Dav. 706. 

Annotations : — Consd. lU r. Cheshire JJ., Ej; p. Mwkiu 
(1846), 11 J. r. 6. Reid. H. i’. Richmond Recorder (1868), 
31 L. T. O. S. 115. Montd. R. v. Old Stratford (1842), 
2 Gal, & Dav. 82 ; R. v. St. MargrareUs, Rochester (1842), 
2 Gal. & Dav. 669. 


13 g 4 , Application six months after 

special case granted.] — Where quarter sessions have 
granted a special cas(», which has not been settled 
for more than six months after being granted, the 
ct. will not after the expiration of tlie six months 
grant a mandamus commanding the justices to 
enter continuances & hear the appeal. —R. r. 
STAFt^ORDSIIIRE JJ. (1832), 1 Dowl. 481. 

1385. In term following dismissal of 

appeal.] — At the Epiphany sessions, upon objec- 
tion to a notice of appeal, the justices had dismissed 
the appeal, subject to a special case, or a motion 
for a mandamus : — Held : applt. was not too late 
in applying, in the Easter term following, for a 
mandamus to hear the appeal. — R. v. Cheshire J J . 
(1846), 4 Dow. & L. 94 ; 2 New Scss. Gas. 420 ; 15 
L J. M. C. 114 ; 7 L T. O. S. 235 ; 10 Jur. 808 ; 




11 J. P. 6. , ^ 

1338 , In term following sessions at 

which refusal made — In absence of special circum- 
stances.] — There having been no fixed rule of 
practice as to the time within which an application 
for a mandamus to the sessions to enter continu- 
ances & hear an appeal must be inade, the ct. 
ordered that in future such applications must bo 
made not later than in the term following the 


PART VI. SECT. 6. SUB-SECT. 1.-— 
A, (d) ii. 

q. To mum idpalUy — To appoint 
arbUrator to determine compenaatwn for 
land — One year for comrnenceimnt of 


action .] — The limitation of one yeax 
prescribed by Municipal Clauses Act, 
B. 244, for commencing actions against 
a muuioipality applies to mandamus 
prooeedhi^ to compel a munioipality 


a appoint an arbitrator to determine 
ho amount of compensation lor land 
aken for road purposes. — R. v. 
lissioN Municipal Council District 
)ORPN. (1900), 7 B. C. R. 613, — CAN. 
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Sect, 0 , — Proced u re: Svb-secL 1, A. (c?) ii, dS? (f ).] 

sessions at which the refusal was made, unless 
special circumstances appear by affidavit to account 
for the delay to the satisfaction of the ct. — R. v. 
Richmond (Recorder) (1858), B. B. & E. 253 ; 
27 L. J. M. 0. 107 ; 31 L. T. O. S. 115 ; 22 J. P. 
674 ; 4 Jur. N. S. 456 ; 6 W. R. 521 ; 120 E. R. 
502. 

Af^ations Mentd. Brown© v. Black, [1912] 1 K. B. 316 ; 

Retail Dairy Co. v. Clarke, [1912] 2 K. B. 388. 

1387. Application four months after 

refusal to hear.] — transfer licence being refused, 
on appeal the quarter sessions on Oct. 16 i*efu&ed 
to hear the appeal on the ground that applt. was 
not aggrieved. A rule for mandamus was 
moved for & obtained on Feb. 20, no special cir- 
cumstances being stated for the delay : — Held : 
the application was too late, being contrary to 
O. O. R., r. 70. — R. r. Gloucester shiub JJ. (1890), 
54 J. P. 519, O. C. 

1388. To reopen cause determined — Applica- 

tion after three months.] — At the general annual 
meeting the hearing of an application for renewal 
was appointed for 10 a.m. Notice of opposition 
had been duly served, but, on the case being called, 
neither opponent nor his solr. was present. 
Justices, alter sending for both, & they not attend- 
ing, waited five minutes, & then decided by a 
majority of five to four to renew the licence. The 
opponent & his solr. then arrived & asked to be 
heard, but the justices refused to reopen the 
matter. On an order yiisi for a mandamus : — 
Held : as no motion for a mandamus was made 
for three months, the ct. would discharge the order 
nisi with costs. — R. v, Robson (1893), 57 J. P. 
133 ; 9 T. L. R. 163, D. 0. 

1389. To recorder — To hear appeal — Refusal to 
grant case after adjournment — Application after 
refusal.] — Where the consideration of granting a 
case was adjourned to the next sessions, & was 
there refused, & an application was then made 
for a mandamus : — Held : the application was in 
time. — R. v. Liverpool (Recorder) (1843), 2 
L. T. O. S. 168. 

See, further, Magistrates. 

1390. To sessions — To hear complaint — As to 
erection of turnpike gate — Application after twenty- 
six years.] — Deft, having been convicted of forcibly 
passing a tunipike gate without paying toll, the 
ct. refused to issue a mandamus to the sessions to 
hear an original complaint, touching the conduct 
of the trustees in the erection of the gate after a 
lapse of 26 years from the time when it was 
erected. — R. v. Cambridgeshire JJ. (1822), 1 
Dow. & Ry. K. B. 325 ; 1 Dow. & Ry. M. C. 86. 
Annotations : — Rcfd. R. v. Offlow Qeiicral Income Tax 

Comrs. (1911), 27 T. L. R. 353. Hentd. R. v. Grant 

(1849), 13 Jur. 1026. 

1391. To highway authority — Turnpike trustees 
— ^To stop old road — Delay of sixteen years.] — 
R. Weymouth Road Trustees (1845), 5 
L. T. O. S. 216 ; 9 J. P. Jo. 373. 

1392. To carry out statutory duties — 

Unexplained laches.] — R. v. Rochdale & Halifax 
Turnpike Road Trustees (1848), 12 (J. B. 448 ; 
11 L. T. O. S. 220 ; 12 J. P. Jo. 422 ; 116 E. R. 
935. 

1393. Surveyors of highways — To pass 

accounts — Delay of two years.] — The surveyors of 
highways went out of office in Mar. 1850, having, 
as it was alleged, a balance in their hands, whi^ 
they should have paid over to their successors. 
Subsequently an hiformation was laid against 
them under Highwa^f Act, 1835 (c. 60), s. 42, 
which the justices dismissed, Sd alterwaids two 
separate actions were brought in the county ct. 


I to recover such balance, in each of which cases 

? ltf. was non-suited. In the Michaelmas term, 
852, a rule was moved for a mandamus com- 
manding them to pass their accounts & pay over 
the balance : — Held : after so long a lapse of time 
the ct. would not interfere. — He Robinson (1862), 
20 L. T. O. S. 104 ; 16 J. P, 823. 

1394, ,] — R. V . Hobsporth 

Surveyors (1867), 21 J. P. Jo. 388. 

See , further . Highways, Streets & Bridges. 
1395. To company — ^To proceed with assessment 
of value of land taken — Compensation for (temage 
sustained — Reasonable time.] — ^The ct. will not 
grant a mandamus to compel a canal co. pursuant 
to an Act of Parliament to proceed to an assess- 
ment of the value of land taken by them for the 
purposes of their canal, & of the recompense to be 
made for the damages thereby sustained, if the 
parties interested in the land do not make their 
application to the ct. within a reasonable time after 
the land was taken by the co., especially if the 
parties have another remedy by ejectment. — 
11. V, Stainporth &; Keadby Canal Co. (1813), 
1 M. & S. 32 ; 105 B. R. 12. 

AnnotaHona : — Befd. R. v. Oookorniouth Inclosure Comrs. 
(1830), 1 B. & Ad. 378 : R. ©. AU Saints, Wigan (1874), 
L. R. 0 Q. B. 817. Mentd. Dimes v. Grand Junction 
Canal Co. (1846), 9 Q. B. 469. 

1398 . To enrol contracts relating to land 

taken — After slxty-flye years.] — A canal co. were 
empowered by a private Act to purchase lands 
upon making compensation. The contracts, etc., 
were to be enrolled with the clerk of the peace for 
the county, at the expense of the co., & true copies 
wore to be evidence in all cts. A landowner 
applied for a mandamus requiring the co. to enrol 
aU contracts, etc., relating to certain lands, which 
had been taken by them from his estate, alleging 
that, at a late trial between himself tk> the co., it 
had been material for him, in order to avail him- 
self of privileges conferred by the Act, to prove 
that the co. had taken lands from his estate, & 
that he had incurred great expense in procuring 
secondary evidence, for want of enrolment of a 
contract which he was informed & believed, had 
been made under the cii cumstances in which 
enrolment was prescribed by the Act. It appeared 
that the co. had been in undisturbed possession 
of the lands in question for 66 years ; — Held : a 
mandamus must be refused. — R. v. Leeds & 
Liverpool Canal Co. (1840), 11 Ad. & El. 316 ; 
1 Ry. & Can. Cas. 724 ; 3 Per. & Dav. 174 ; 113 
B. R. 435. 

Annotallon R. v. All Saints, Wigan (1874), L. R. 

9 Q. B. 317. 

1397 . To purchase lands under notice to 

treat — Application three months after withdrawal 
of notice.] — ^A railway co. having served upon a 
landowner notice to treat for a part of his premises, 
he served the co. with a counter-notice, requiring 
them to take the whole of his premises. The co. 
thereupon withdrew their notice to treat, Sc the 
landowner, after lyii^ by for three months, with- 
drew his counter-notice Sc applied for a mandamus 
to compel the co. to take the part according to 
their original notice. 

Held : the landowner had loin by for an un- 
reasonable time. Sc the writ must be refused. — 
Ex p . Quickb (1866), 12 L. T. 680 ; 13 W. R. 
924. 

1393 , To make works conformable with 

provisions of statute — ^Application six years after 
bridge built — Insufficient reason for delay.] — B. 

V . Great North of England By. Co. (1844), 3 
L. T. O. S. 161. 

See OOMPtTLSORY PUROHASE OF LAND Sc OOM- 
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PBNSATION, Vol. XI., pp. 208, 207, Nos. 842-862, 
869 ; RAiLWAys Canaub, 

1399. To Inclosiire oommhisioners — ^To set out 
occupation road to allotments — ^Application twelve 
years alter allotments set out — & possession given.] 
— ^Allotments were set out under an in closure Act, 
to a party claiming them, & possessjon given, in 
or about 1817. There was no road to them, nor 
any access but through allotments mcule, or land 
sold, under the Act to other persons. On motion, 
in 1829, for a mandamus to the comrs. to set out 
an occupation road to the first-mentioned allot- 
ments : — Held : the application came too late. — 
B. V, COOKEBMOUTH InoLOSURB ACT CoMRS. 
(1830),* 1 B. & Ad. 378 ; 9 L. J. O. 8. K. B. 38 ; 
109 E. R. 827. 

1400. To local authority — Reimbursement by 
parish — ^Lapse ol six months.] — R. v. West 
Riding of Yorkshibb JJ. (1843), 1 L. T. O. S. 
66 ; sub nom, R. v. Manningham (Ohuroh- 
wardbns & Overseers), 7 J. P. 238 ; avbaequeni 
jyroceedinga^ avb nom. R. v. Manningham (OnuRcaa- 
WARDENS & Overseers), 7 J. P. 011. 

1401. Repayment ol loan secured on poor 

rate — Application thirteen years alter payment due 
— Repeated applications.] — In 1840 a new survey 
of the property in a parish liable to the poor rate 
was made, & the cost thereof paid by money 
borrowed & cliarged on the poor rate, under 
Parocliial Assessments Act, 1830 (c. 90), s. 3. 
The money ought to have been paid oft in 1 845, but 
was not. There was some evidence of applications 
& interviews, etc., in the interval between Aug. 
1845 &: 1850, to obtain payment of the balance 
unpaid : — Held : the lender was not deprived by 
laches from oblaining a mandamus in 1858 to 
enforce payment of the arrears. — R. v. B.urst- 
BOCJRNE Tarrant Overseers (1858), B. B. &: E. 
246 ; 27 L. J. M. C. 214 ; 31 L. T. O. S. 116 ; 22 
J. P. 817 ; 4 Jur. N. 8. 783 ; 120 E. R. 500 ; su6 
nom. HEA'ni v. Hurstbornb Tarrant (Church- 
wardens), 0 W. R. 521, 

Aruiotation :—'Retd, 11. r. All Saiutb, Wigan (1876), 1 App. 
OaB. 61 1. 

1402. Debt of local board — Application six 

months after accrual of debt.] — Ward v. 

Lowndes, No. 1331, ante. 

1403. To compel procedure under local 

statute — Application five years after presentment 
by grand Jury.] — Certain local enactments pro- 
vided that on presentment by the grand jury at 
quail er sessions the owner of insanitary premises, 
or on his default the local authority, should take 
down & i*emove such premises, & that in either case 
the owner should receive compensation from the 
local authority for the damage sustained by him. 
In 1904 two such presentments were made, one 
of a “ court ** & the other of the houses on one side 
of it. Those houses were accordingly taken down 
& removed, & compensation was paid to the 
owner in respect of their demolition. In 1909 the 
local authority took proceedings before a ct, of 
summary jmisdiction under Housing of the Work- 
ing Classes Act, 1890 (c. 70), Part II., to obtain 
a closing order in respect of the houses on the other 
side of the court. Whereupon the owner, relying 
on the presentment of the “ court ** brought an 
action against the local authority to compel them 
to proceed imder the local enactments with 
respect to those houses, So to restrain them from 
proceedings under the general Act, imder which 


no compensation would have been payable : — 
Held : bs the ** court ** did not include the houses 
at the side of it, &; by reason of pltf.’s delay, the 
mandamus ought not to be granted. — ^Merrick v, 
I^vbrpool Corpn., [1910] 2 Ch. 449 ; 79 L. J. Ch. 
761 ; 103 L. T. 399 ; 74 .T. P. 445 ; 8 L. Q. R. 900. 

1404. To compel payment of salary of over- 

seer — Salary fixed by amalgamation of parishes — 
Application twelve years after amalgamation.] — 
R. V. Hertford Union, A'x p. Poulard, No. 1375, 
ante. 

1405. To guardians — Repayment of loan made 
under 22 Geo. 8, c. 83, s. 20 — Application more 
than twenty years after loan — Interest paid yearly.] 

— ^A party, who has advanced money to the guar- 
dians of the poor under 22 Geo. 3, c. 83, s. 20, is 
not affected by the omission of the guardians to 
pay off or provide for one-twentieth part of his 
debt annuauy, but is entitled to a mandamus to 
them to pay liis debt So interest, though twenty 
years have elapsed from the time when the money 
was borrowed, So he has only been paid his interest 
yearly. — R. v. Bighton (Churchwardens So 
OvERaEBRS) (1837), 1 Nev. & P. K. B. 774 ; Nev. 
& P. M. C. 292 ; Will. Woll. So Dav. 330 ; 6 
L. J. M. 0. 100 ; 1 Jur. 308. 

Annotation : — Consd. R. v. St. Michael, SouUminplou Over- 
seers (1856), 2 Jur. N. S. 1090. 


See^ further^ Poor Law. 

1406. To revenue authorities — To recover excess 
of duty paid — Delay of nine years.] — Where exors. 
paid probate duty partly under mistake of law So 
partly with a reservation of their rigid to have the 
excess refunded without regard to delay, So it was 
subsequently decided in another case that no duty 
at all was payable as claimed : — Held : an applica- 
tion made nine years later for a mandamus to 
state a case for the full ct, was not brought within 
a reasonable time, So must be refused. — Broughton 
V. Stamps Duties Comr., [1899] A. C. 251 ; 68 
L. J. P. C. 36, P. C. 

1407. To rector So churchwardens — Election of 
new churchwardens — Delay of three months — 
Mandamus refused.] — R. v. Handborough 
(Churchwardens) (1877), 37 L. T. 400 ; 41 J. P. 
807, D. C. 

See, further. Ecclesiastical Law. 


To rating authorities.] — See Rates So Rating. 


(e) Evidence in Support, 

See, now, C. O. R., rr. 6-11, 05. 

1408. Necessity for affidavit.] — Curser v. 
Smith (1728), 1 Bam. K. B. 59 ; 94 B. R. 41 ; 
aubaequent proceedings, I Bam. K. B. 08. 

1409. .] — Upon making a motion for a 

writ of mandamus, where a corpn. by prescription 
is in question, the constitution of it as well as the 
parties* rights, must be verified by affidavit, So 
if the corpn. is by charter, a copy of the charter 
must be produced at the time of making the 
motion. — ^Vintners Co.’s Case (1751), Bull. N. P. 
7th ed. 200 b. 

1410. How affidavits intituled.] — R. v, 

Gloucester & Bhimingham Ry. Co., No. 1402, 
poai. 

1411. Amendment of.] — The title of an 

affidavit on which a rule heis been obtained may 
be amended on payment of costs the opposite 
party having leave to file affidavits in reply. — 
R. V. Warwickshhib JJ. (1830), 6 DowL 382. 


PART VI. SECT. 6, SUB-SECT. 1.— 
A. (e). 

1410 i. How affidavits iniiiuUd .^ — 
Aflldavlts used on motion for a rule 
nisi for a fMsndarms are irregular it 


entitled in a cause. — R. v. York JJ. 
(1848), 6 N. B. R. (1 All.) 90.— CAN. 

1410 ii. ^.3 — ^Affidavits in moving 

for a rule nisi for a mandamus may be 
intituled “ In re, oomplaint of v. 


,** though it is more proper to 

Intitvile them only in the ct. — Re 
AUGUSTA Municipality v. Leeds & 
Grenville Municipal Council (1855), 
1 P. R. 121.— CAN. 
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Sect 6. — Procedure : Su b-aecU 1, -4i (/), B,'\ 

1412. Contents of affidavit — Admission to office 
— ^Must state nature of office.] — The ct. will not 
grant a mandamus to admit to an office unless the 
nature of the office be stated. — ^A non. (1682), 2 
Mod. Rep. 316 ; 86 E. R. 1096. 

1413. Must show title to office.] — ^A 

mandamus will not lie to compel the high steward 
of a corpn. to admit a commoner, unless the 
person clmming to be so admitted show that he 
has a good title in omnibtLa, — ^R. i’. Malmesbury 
(High Steward) (1840), 4 Jur. 222. 

1414. Restoration to office — Office of public 

nature.] — ^Anon., No. 1262, ante, 

1416. Enjoyment of office.] — On 

motion for a mandamus to restore one to an 
office no affidavit that he once enjoyed it is neces- 
sary, as that fact may be stated in the return. — 
R. r. Cutlers Co. (1735), Lee temp. Hard. 129 ; 
95 E. R. 81. 

Admission & restoration to office, see Sect. 1, 
sub-sect. 6, B., ante. 

1416. Appointment of overseers — Where 

none appointed before.] — ^A mandamus to appoint 
overseers of the poor in a hamlet wheie t here were 
never any before, was granted. — R. v, Westmor- 
land JJ. (1746), 1 Wils. 138 ; 95 E. R. 537. 

1417. Must show place to be a vlll.] — 

To obtain a mandamus for the appointment of 
overseers for a particular place it must exp^ssly 
be sworn t<hat the place in question either is, or 
is reputed to be, a vill. — R. v. Bedfordshire JJ. 
(1782), Cald. Mag. Cas. 167. 

1418. Payment of compensation into Bank 

of England — Defective title.] — Where a local im- 
provement Act enabled a co. to purchase lands, & 
contained the usual clauses for a compensation 
jury, & also enacted, that in case the person to 
whom the compensation should be awarded should 
not be able lo make a good title to the premises, 
it should be lawful for the co. to pay the money 
into the Bank of England in the name of the 
Accountant-General: — Held: when the co. after 
an award made, in consequence of a difference as 
to the purchase-money, had objected to the title 
of the purchaser, the purchaser was not entitled 
to a mandamus to the co. to pay the purchase- 
money into the bank, unless he distinctly showed 
to the ct. that he coiild not make out a good title. — 
R. V. Deptford Pier & Improvement Co. (1838), 

8 Ad. & El. 910 ; 1 Per. & Dav. 128 ; 8 L. J. Q. B. 
62 ; 112 E. R. 1084 ; sub nom. CoLUER v, Dept- 
ford Pier & Improvement Co., 2 Jut. 1039. 
Annotation: — Mentd. R. v. Bodiiim JJ., [1892] 2 Q. B. 21. 

See, also. Sect. 1, sub-sect. 5, C., ante. 

1419. Must show refusal — Award by in- 

closure commissioner.] — The ct. will not grant a 
mandamus to an inclosure comr. commanding 
him to execute an award under an inclosure Act, 
unless it appears distinctly upon affidavit that he 
has been applied to & has refused, & for that 
purpose his answer to the application should be 
stated. — R. v. Priors Ditton Inclosure Comrs. 
(1840), 4 Jur. 193. 

1420. Admission of copyhold tenant.] 

— R. V. Quarley (Lord of the Manor) (1846), 

9 J. P. Jo. 389. 


1421 . Copy of conviction to prisoner.] 

— Ex p. Huntley (1869), 33 J. P. Jo. 775, 

Refusal of compliance, see Sect. 1, sub-sect. 3, 
D., ante. 

1422. Mandamus to sessions to hear appeal 

— ^Must show all material facts at sessions.]— The 

affidavits on motion for a mandamus to sessions 
to hear an appeal should state all the material 
facts that occurred at the sessions. — R. v. West 
Riding of Youkshiue JJ., St. Pancras v. Brad- 
ford (1846), 3 Dow. & L. 152 ; 2 New Sess. Cas. 1 ; 
14 L. J. M. C. 119 ; 5 L. T. O. S. 152 ; 9 J. P. 
822 ; 9 Jur. 790. 

1423. Must identify applicant— Must show 

bond fide interest in subject-matter.] — R. v. Peter- 
borough Corpn., No. 917, ante. 

1424 . .] — Ex p. Young (1892), 37 

Sol. Jo. 67, D. C. ^ . 

1425. C. O. R. 1906, r. 65.]— It is 

necessary to comply strictly with C. O, R., r. 65, 
which provides that a mandamus shall not» be 
granted unless, when the rule is moved, an affidavit 
of appet. or his solr. is produced, stating at whose 
instance the motion is made as prosecutor (Avojiy, 
JJ. — R. V . Andover Rural Distiuct Ccjunctl, 
Ex p. Thornhill (1913), 77 J. P. 296 ; 29 T. L. R. 
419; 11 L. G. R. 996, D. C. 

1426. Must show Jurisffiction improperly 

exercised.] — Where in an affidavit on a motion for 
a rule nisi for a mandamus it was stated that 
appets.’ plans weiti thrice rejected by ro&ps. 
without giving any reason therefor, but it/ was not 
proved that resps. had exercised their jurisdiction 
improperly or not at all the ct. refused to grant a 
rule. — Dean v. Middlesborough Corpn. (1900), 

I 3 Architects’ L. R. 133, D. C. 

Whether second application on amended affidavit 
permitted .] — See Nos. 1434, 1435, post, 

1427. Necessity for stamping affidavits.] - .* 

whether affidavits on motion for mandamus are 
exempted fi’om stamp by 5 Geo. 4, c. 41, s. 1.— 
R. V. Lichfield Cohpn. (1811), 1 Q. B. 4,>3 ; 10 
L. J. Q. B. 171 ; 5 Jur. 889 ; 1 13 E. R. 1200. 
Annotations: — Mentd. K. v. Dover (’orpn. (l.Si7), 11 Q. B. 

260 ; lie Harwich Corpn. (1852), 21 L. J. Q. B. 19.‘i ; 

K. V. Clifton Dartmouth HardiiesH Corpn. (1851), 22 

L. T. O. H. 240 ; Seale v. R. (1857), 8 K. & B. 22 ; Roches- 
ter Corpn. V. K. (1858), 4 Jur. N. S. 1227. 

1428. In support of amended rule nisi — Filing 

after cause shown.] — Where an order wisi for a 
prerogative writ of mandamus has been amended 
affidavits in support/ of the amendment may only 
be filed after cause lias been si lo wn, Ac where cause 
is shown an adjournment for tliis purpose will, if 
necessary, be granted. — R. West Sussex 

1 County Council, Ex p. Arundel Corpn. (1921), 

! 125 L. T. 407 ; 85 J. P. 162 ; 19 L. G. R. 337, 
D. C. 

1429. Necessity to produce original documents — 
Or verified copies.] — A motion for a mandamus 
was refused, because neither the original statutes 
governing the matter in question nor any copies 
regularly attested were produced. — R. v. Canter- 
bury (Archbp.) (1734), Ridg. temp. H. 81 ; 7 Mod. 
Rep. 220 ; 87 E. R. 1202 ; sub nom. Anon., 2 Barn. 
K. B. 437 ; 91 E. R. 603. 

1430. .] — Vintners Co.’s Case, No. 

1409, ante. 

1431. .] — ^Where an overseer is rendered 


r. Contents of aMdavU — Uncertainly neither states the purpose or object 
— Issue of altemative mandamtis.y—ET tor which the writ is sought. — L awless 

tlBAY (1858), 9 N. B. R. (4 All.) v. Police Comrs. (1849), 13 1, L. R. 
118.— CAN. 307 ; 2 Ir. Jur. O. 8. 70.— IR. 

t. Must state vurpose or object 

for whidi writ is sou0m.]^A man^ t. Must substantially comply 

ci^us will not be granted when the wUh rules of cowrf.}— R. v, Dublin 
affidavit to ground the application Oountf Council (1905), 40 I. L. T. 


130.— IR. 

a. To compel municipality 

to take shares subscribed for — JVhether 
necessary to set (mi agreement to s^- 
scrtftc.]— Re Canada Central Ry. 
Co. Sc Brown (1874), 35 U. 0. E« 300. 
—CAN. 
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incompetent to serve by Poor liaw Amendment 
Act, 1834 (c. 76), s. 97, in consequence of a con- 
viction & an application is made for a mandamus 
to compel him to deliver up books, etc. belonging 
to the parish, the conviction must be annexed to 
the affidavits in support of the rule. — R. v. Simms 
( 1835), 4 Dowl. 294 ; 1 Har. & W. 614 ; 3 Nev. & 
M. M. 0. 161. 

1432. Or contents stated by affidavit.] — In 

applying for a mandamus to the steward of a 
manor to enrol a deed of dLsposition, pursuant to 
Fines & Recoveries Act, 1833 (c. 74), s. 53, it is 
not necessary to annex a copy of the deed itself, 
if the contents are stated in the affidavit. — C rosby 
V, Fortescue (1836), 5 Dowl. 273. 

1433. .] — Se^nble: on moving for a 

rule nisi for a mandamus to the steward of a 
manor, to enrol a deed under Fines & Recoveries 
Act, 1833 (c. 74), s. 63, it is not necessary to 
attach a copy of the deed to the affidavit on which 
the rule is moved. — R. v, Lunn (1836), 2 Har. & W. 
311. 

(/ ) Second Application. 

1434. Not on amended affidavits.] — Whei'c a 
rule for a mandamus, obtained by churchwardens, 
had been discharged, with costs, on the ground 
that their affidavits were imperfect, & a subsequent 
rule was obtained by the same parties, on the same 
ground, on amended affidavits, the ct. refused to 
hear the second application upon the merits, &: 
disc] larged the second rule also, with costs. — R. 
r. Pickles (1842), 3 Q. B. 599, n. ; 12 L. .1. Q. B. 
40 ; 0 .]. P. 771 ; 6 Jur. 1039 ; 114 E. R. 636, n. 
AnuoiationH .'--"RbIA, Tilt r. DlckHon (1817), 4 O, B. 736 ; 

DoOsthou V. Scott (1S18), 2 Exoh. 4o7. 

:I 435 , Unless amendment of error in title — 

Or jurat of affidavit.] — The general rule of practice 
is, that a party failing in a motion by reason of a 
defect in his affidavit shall not repeat liis applica- 
tion ori an amended affidavit, showing no ground 
of application which might not have been presented 
before. The only exceptions which the ct. will 
generally admit ai’e whore the amendment consists 
merely in correcting an error in the title or Jurat 
of the aflldavit. — R. v. Great Western Ry. Co. 
(1844), 5 Q. B. 597 ; 1 Dow. & L. 874 ; 3 Ry. & 
Can. Cas. 700 ; I Dav. & Mor. 471 ; 13 L. J. Q. B. 
129 ; 2 L. T. O. S. 368 ; 8 ,Jur. 107 ; 8 J. P. .7o. 
120 ; 114 E. R. 1374. 

Aiuwtntions : — Refd. Tilt r. Dickson (1817), 4 C\ B. 736 ; 

Dodgson V. Soott (1848), 2 Exch. 457. 

1436. On same affidavits — Writ not drawn up 
in conformity with rule under which issued — After 
discharge of rule nisi to amend previous rule.] — 

The ct. quashed a writ of mandamus on the ground 
that it was not drawn up in conformity >vith the 
rules on which it issued. Subsequently, the ct. 
discharged a rule for so amending the rules first 
mentioned, as to make them agree with the writ. 
Afterwards a rule ^lisi was granted on reading the 
same affidavits on which the rule nisi for amending 
the previous rules had been obtained, for a writ 
of mandamus in the terms of the first writ ; — 
Held ; as the application was not one on amended 
materials, & the first rule had failed through a 
mistake of counsel or the officer, the rule ought 
to be made absolute. — R. v. East Lancashire 
Ry. Co. (1847), 9 Q. B. 980 ; 16 L. J. Q. B. 127 ; 
8 L. T. O. S. 388 ; 11 J. P. 868 ; 11 Jur. 169 ; 115 
E. R. 1650. 

Affidavits in support of application.] — See Sub- 
sect. 1, A. (c), ante. 

Necessity for writ to be In conformity with rule.] — 
See Nos. 1626-1628, post. 

1437. Dismissal of first application for want of 


demand & refusal — Subsequent demand & refusal.] 

— ^Wherc a rule for a mandamus to compel a corpn# 
to make an order has been discharged, on the 
ground that no demand & refusal have taken place, 
the ct. will not grant a now rule for a mandamus 
to the same effect, though a demand & refusal 
have taken place since the discharge of the former 
rule . — Ex p. Thompson (1845), 0 Q. B. 721 ; 14 
L. J. Q. B. 176 ; 9 .T. P. Jo. 37 ; 115 E. R. 272 ; 
sub nom. R. v. Stamford Coupn., 9 Jur. 159. 
Annotation : — Folld. R. v. Bodmin JJ., 11892] 2 Q. B. 21. 

1438. .] — (1) Where a rule nisi for a 

mandamus has been discharged on the ground that 
the affidavits do not show a previous demand & 
refusal to perform the duty souglit to be enforced 
by mandamus, a second application for the same 
object based upon fresh materials will not be 
entertained. 

(2) A mandamus will not issue to compel an 
appointment to an office hold at pleasure (Day, J .). 
— R. V. Bodmin Corpn., [1892] 2 Q. B. 21 ; (U 
L. J. M. C. 161 ; 06 L. T. 662 ; 50 J. P. 504 ; 40 
W. R. 606 ; 8 T. L. R. 553 ; 3t) Sol. Jo. 489, D. C. 
Annotation : — As to (1) Confld. R. v. KoiisinKion Iiicmno Tax 
Comrs., Ex p. Edmond de Pollgnac, [19171 1 K, B. 180. 

Previous demand for & refusal of compliance.] — 

See Sect. 1, sub-sect. 3, D., ajiie. 

1439. Delay in compliance with first writ — 
Election of corporation officers.] — If there be 
delay in obeying a mandamus for electing corpn. 
officers, a second mandamus ought to be awarded. 
— R. V. llASLEMEUE CoRPN. (1753), Say. 106; 
96 E. R. 819. 

Annotation : — Mentd. R. v. Wigan Corpn. (1759), 2 Bnrr. 782. 

1440. Suppression of first writ.] — A second 
mandamus for electing corpn. officers ought not 
to be awarded upon tlie presumption that the 
first will be suppressed, since it is not to be pre- 
sumed that any person will dare to suppress a 
writ of the ct. — R. v. Scarborough Corpn. (1753), 
Say. 105 ; 96 E. R. 818. 

Annotation : — Refd. H. w. Wigan Corim. (1759), 2 Burr. 782. 

1441. Right wrongly stated — On first application.] 

— The ct. refused a second mandamus to try a 
right where the first failed in consequence of the 
right being wrongly stated. — R. v. Malmsbury 
(1843), 1 L. T. O. S. 229. 

1442. After determination on rule nisi — Question 
cannot be discussed again as special case — Before 
return.] — ^After the determination of the ct., upon 
a rule nisi for a mandamus, the question decided 
cannot be again discussed as a siiecial case, until 
there is a return made to the writ. — R. v. Leicester 
JJ. (1826), 7 Dow. & Ry. K. B. 708 ; 3 Dow. & 
Ry. M. C. 535. 

1443. When concurrent mandamus issued.] — 

Cross or concurrent mandamus to go to election 
will not be granted without special reasons. — 
R. V. Wigan Corpn. (1759), 2 Keny. 504 ; 96 E. R. 
1260 ; sub nom. R. v. Curghey, 2 Burr. 782. 

B. Form of. 

1444. May be moulded by court.] — R. v. St. 

Panchas Church Trustees, No. 1660, post. 

1445. .] — R. V, Tithe Comrs., No. 1523, 

post. 

1446. May be amended on hearing— To meet 
terms of statute.] — Under Highway Act, 1836 
(c. 60), s. 94, justices in specif sessions have a 
discretionary power, on receiving a report of a 
viewer duly appointed by them, that a certain 
road is out of repair, as to whether they wiU or 
will not convict in a penalty the surveyor of. high- 
ways. A rule nisi for a mandamus reqmring the 
justices so to convict was discharged with costs. 
The rule nisi caRed upon the justices to convict 
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Sect 6. — Procedure: Sub-sect 1, B., C7., B. <fc E.; 
sub-sects, 2 <fc 3«] 

** in a penalty of £6 ** : — Held : the rule might be 
amended “ in a penalty not exceeding £5 ** to 
meet the terms of the Act, it wpcanng upon 
prosecutor’s affidavit that he had, on applying 
to the justices at the special sessions, only required 
the justices to convict in “a penalty.” — R. v, 
Radnor (Earl), Sadler, Orowdy & Frekb 
(Wilts JJ.) (1840), 4 J. P. 346 ; 4 Jur. 460. 

1447. Whether granted in the alternative — 
Alternative remedies.] — The ct. will not grant a 
rule in the alternative for a mandamus or a quo 
umrranto, — ^R. v, Leeds Corpn. (1841), 11 Ad. & 
El. 612 ; 4 Per. & Dav. 632 ; 10 L. J. Q. B. 112 ; 
6 J. P. 435 ; 5 Jur. 648 ; 113 E. R. 610. 
ulnnototums .*~^0n8d. R. v. Welclipool Corpn. (1876), 35 

L. T. 694. Refd. K. r. ClieBter Corpn. (1855), 25 L. J. Q. B. 
61 ; R. V, St. Faith (1856), 4 W. R. 267 ; R. v. Bangor 
Corpn. (1886), 18 Q. B. D. 349* 

1448. Alternative compliance.] — R. v, 

Great Northern Ry. Co., Ex p. Ward, No. 1537, 
post, 

1449. Whether single rule for several writs.] — 

A rule to show cause why one or more writs of 
mandamus should not issue, is an improper form 
of rule. — R. v, Bridgnorth Corpn. (1839), 10 
Ad. & El. 66 ; 2 Per. & Dav. 317 ; 8 L. J. M. 0. 
86 ; 3 J. P. 674 ; 3 Jur. 384 ; 113 E. R. 26. 
Annoiaiion : — ^Refd. R. y. Chipping Wroonihe Corpn. (1875), 
44 L. J. Q. B. 82. 

C. Service of, \ 

See, 7101C, C. O. R., rr. 50, 61. 

1450. Mandamus to sessions to hear appeal — 
Service on Justices — Without serving clerk of the 

peace.]-^ervice of a rule nisi for a mandamus to 
the scions to hear an appeal against the deter- 
mination of the petty sessions, need not be upon 
the clerk of the peace. It is sufficient if it is 
served on the justices whose decision is complained 
against. 

If the writ commanded them to do that which 
by law they have no power to do, it would be the 
duty of this ct. to quash it (Abbott, C.J.). — R. v. 
Tucker (1821), 3 B. & 0. 544 ; 5 Dow. & Ry. K. B. 
434 ; 2 Dow. & Ry. M. 0. 479 ; 107 E. R. 835. 
AnnotaiUm : — ^Refd. K. v. Kent JJ. (1829), 9 B. & C. 283. 

1451. & respondent.] — On an appli- 

cation for a mandamus to the sessions to hear an 
appeal under 7 & 8 Viet. c. 101, s. 4, a copy of the 
rule ?iisi should be served on reap, as well as the 
justices. — R. V, Derbyshire JJ. (1844), 1 New 
Sess. Cas. 461 ; 4 L. T. O. S. 120 ; 9 Jur. 181. 

1452. On party interested — Objection to name on 
burgess roll.] — R. v. Exeter Corpn., Dipstale’s 
Case, No. 1455, post. 


D, Shoioing Cause against, 

1453. Who may show cause — New occupant of 
office.] — Settle : in a case where a parish is 
concerned, if a rule is obtained while certain per- 
sons are in office, but is not discussed till their 
tune of office has passed, & other persons have been 
elected & sworn in, this ct. will make the new 
officers parties to the rule, to enable them to show 
cause against it. — R. v, St. James, Westminster 
(Churchwardens) (1836), 5 Ad. & El. 391 ; 2 
Har. &W. 263; 111 B. R. 1213. 


1454. Interested persons— By counsel.]— 

A rule nisi for a mandamus to compel justices to 
hear an appeal against a conviction under a local 
turnpike Act having been obtained: — Held: 
counsel instructed by the trustees of the road on 
which the offence was alleged to have been com- 


mitted, but not by the justices, could be heard to 
show cause against making the bill absolute. — 
R. V, Middlesex JJ. (1843), 2 Dowl. N. 8. 719 ; 12 
L. J. M. 0. 59; 7 J. P. 240 ; 7 Jur. 396. 

Annoiatiom : — ^Bdd. R. t». Leioestershlro JJ. (1859), 8 W. R* 
66. Mentd. Rowberry v, Morgan (1854), 9 Exob. 730 ; 
Peacock v, R. (1868), 4 C. B. N. S. 264 ; RadclilTo v. 
Bartholomew, [1892] i Q. B. 161. 

1455 . J — ^Where a burgess has been 

struck off the burgess roll on the objection of 
another burgess, the objector has sufficient ini erest 
in the matter to entitle him to appear on the rule, 
though the official deft, does not & it is proper, 
though perhaps not imperative, to servo notice of 
the rule on such objector. — R. v, Exeter Corpn., 
Dipstalb’s Case (1868), L. R. 4 Q. B. 114 ; 19 
L. T. 432 ; 33 J. P. 39. 

Annotations .‘--Mentd. Puiwes V. Wimbledou & Putney 
CJommons ConHcrvators (1890), 62 L. T. 529 ; Barlow v, 
Smith (1892), Fox & S. Hog. 293. 

1456. Not dissenting Justice.] — R. v, Wad- 

DINOHAM, ETC. GLOUCESTERSHIRE JJ. & TuSTIN 

(1896), 60 J. P. Jo. 372, D. C. 

C. O. R., r. 62. 

1457. Whether by counsel or in person — Review 
of Justices Decisions Act, 1872 (c. 26).] — R. v, 
Eietj>, etc. JJ., Ex p. White (1895), 64 L. J. M. C. 
168 ; 11 T. L. R. 240, D. C. 

Annotations: — Mentd. Shortt v. Robinson (1899), 68 

L. J. Q. B. 352 ; Preston v. Redfem (1912), 107 L. T. 
410 ; Hunt v. Richardson. [1916] 2 K. B. 446. 

1458. Prerogative writ.] — Ex p, Whyte, 

No. 1365, ante, 

1459. Right Of reply — Attorney-General showing 
cause — Mandamus to Lords of Treasury to Issue 
warrant for payment of annuity.] — R. v. Treasury 
Lords Comrs., Ex p. Brougham & Vaux (Lord), 
No. 1168, ante. 

Right to begin, see C. O. R., r. 136. 

1460. Time for — Enlargement of rule — Not where 
rights of parties prejudiced.] — Canterbury 
(Archbp.) & Trinity Colle(?k, Cambridge 
(Master, Fellows & Schoiarh) (1720), 1 Bam. 
K. B. 194 ; 94 E. R. 133. 

- Not where rule likely to be made 
absolute on argument.] — R. v, Oxford (^orpn., 
R. V, Oxford (Sheriff) (1858), 22 J. P. Jo. 384. 

1462. No direction that rule to be 

heard as ordinary motion — Without consent of 
party.] — (1) In moving the ct. after a rule nisi for 
a mandamus, the affidavits may bo intituled, 
either ” in the Q. B.” only, or “in the Q. B. R. on 
the prosecution of .” 

(2) In enlarging a rule for a mandamus until 
the next term, the ct. cannot direct, that the rule 
shall come on to be hoard as an ordinai*y motion. 
This can only be done by the consent of the 
parties. — R. v, Gloucester & Buimingham Ry. 
Co. (1839), 3 J. P. 737. 

1463. Objection of no demand or refusal— Must 

be taken before merits discussed.1 — R. v. 

Eastern Counties Ry. Co. (1840), 10 Ad. & El. 
631 ; 1 Ry. & Can. Cas. 609 ; 2 Per. & Dav. 648 ; 
8 L. J. Q. B. 340 ; 113 E. R. 201. 

Annotations : — ^Befd. K. v, Bristol & Exeter Ry. (1843), 4 

Q. B. 162 ; H. v, HaUfax Road Trustees (1848), 12 Q. B. 
448 ; R. V, L. & N. W. Ry. (1849), 13 J. P. Jo. 762 ; 

R. e. Ambergate. etc. Ry. (1851), 17 Q. B. 362 ; R. v, 
L. & N. W. Ry. (1851), 16 O. B. 864 ; li, v. L. & Y. Ry. 
(1852), 22 L. J. Q. B. 57 ; York & North Mid. Ry. v, R. 
a 853), 1 E. & B. 868. Mentd. Exeter & Oreditou Ry. v, 
Buller (1847), 5 Ry. Sc Can. Cas. 211 ; Cohen t>. Wilkinson 
(1849), Beav. 138. 

Necessity for demand and refusal.] — See 

Sect. 1, sub-sect. 3, D., ante, 

1464. Affidavits in answer — ^Must state place 
where sworn.] — ^Affidavits in answer to a rule for 
a mandamus sworn before a oomr, must contain 
the place where swonii otherwise they cannot be 
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read. — ^R. v. Wmc Remno of YoBKsmBB JJ. 
(1815), 3 M. & S. 493 ; 106 N. R. 695. 

Annotations : — ^Mentd. R. v. Byrne (1837), 2 Nev. & P. K. B. 

152 : R. V. Bloxham (1844), 6 Q. B. 528. 

I486. Copies to opposite slde.l — R. v. Hudson 

(1846), 4 L. T. O. S. 363 ; 9 Jur. 345 ; 9 J. P. Jo. 

100 . 

1466. Mandamus against Justices J— A 

nisi had been obtained callhxg upon certain justices 
to show cause why a writ of mandamus should 
not issue commanding them to grant a spirit 
licence to N. The justices did not appear to show 
cause, but forwarded to the ct., for the purpose of 
being filed, an affidavit sworn by the superin- 
tendent of police, upon whose information the 
justices had refiised the licence : — Held : the 
£^davit under Review of Justices Decisions Act, 
1872 (c. 26), ss. 1 & 2, must bo sworn by the 
justice himself, &, affidavits sworn by persons 
upon whose evidence the decision of the justice 
was founded were not admissible imder the 
statute. — R. v. Sperling (1873), 21 W. R. 461 ; 
37 J. P. Jo. 87. 

.I—See 0. O. R., rr. 9, 10. 

1467. Report of master on facts not ascertained 
by affidavits — Counsel not entitled to be heard on.] — 

Upon the argument of a rule, certain facts were 
not ascertained by the affidavits on either side, & 
the ct. referred the matter to the master, to inquire 
& report as to them. Upon the report being 
read, the ct. refused to hear counsel upon the facts 
stated in the report, the other parts of the case 
having been argued previously to the reference. — 
R. V. Cheshire JJ. (1844), 1 New Sess. Gas. 223 ; 
13 L. J. Q. B. 261 ; 3 L. T. O. S. 159 ; 8 J. P. 356 ; 
8 Jur. 645, 


E. Court Fees. 

1468. On entering rule nisi — Ordering magistrate 
to hear application for summons — Supreme court 
fees payable to Crown Office.] — The Order as to 
supreme ct. fees, 1884, Sched. 52, which provides 
for the payment of a fee of £2 on entering 
or setting down a cause or matter for trial or 
hearing in any ct. in London or Middlesex or 
at any assizes,” is not confined to cases where 
the matter for hearing arises in an action. Such 
fee is therefore pay^able to the Crown Office on 
entering a rule nisi against a police magistrate 
ordering him to hear an application for a sum- 
mons . — Ex n. Hasker (1884), 14 Q. B. D. 82 ; 
64 L. J. M. 0. 94, D. C. 

Annotation : — ^Mentd. Rc A Solicitor, Ex p. Dudley (1885), 

33 W. R. 750. 

Costs .] — See Sub-sect. 10, jtosU 


SuB-SEur. 2. — Order Absolute. 

1469. When granted — General rule.] — This 
rule calls upon the visiting justices of the M. 
lunatic asylum to show cause why they should not 
be commanded by mandamus to admit T. into the 
asylum that he may perform liis duties as chaplain, 
& to pay the arrears of liis salary. It appears 
to me they have shown sufficient cause & that the 
rule must be discharged. If we felt any reason- 
able doubt, we would call for a return in order that 
the question might be solemnly discussed, but it 
does not seem to me that any reasonable doubt has 
been raised (Lord Denwan, O.J.). — R. v. Middle- 
sex Asylum (Visitors) (1842), 2 Q. B. 433 ; 


2 Gal. & Dav. 300 ; 11 L. J. M. 0. 30 ; 6 Jur. 
682; 114 E. R. 171. 

1470. Case for further investigation.] — R. 

V. Birmingham & Derby Ry. Co. (1843), 1 
L. T. O. S. 313. 


1471. .] — R. V. Phillips (1845), 6 

L. T. O. S. 132 ; 9 J. P. Jo. 759. 

1472. .J— K. y. Long (1815), 0 

L. T. O. S. 132 ; 9 .1. P. Jo. 759. 

1473. .] — H. V. Portsmouth Oorpn. 

(1846), 7 L. T. O. S. 112 ; 10 J. P. Jo. 293. 

1474. .]— R. v. Mo'H' (1848), 11 

L. T. O. S. 126; 12 J. P. Jo. 323; subsequent 
proceedings (1849), 3 New Mag. Cas. 178, 

1476. .] — R. V. Hull Guardians 

(1855), 24 L. T. O. S. 266 ; subsequent proceedings^ 
7 E. &B. 801, n. 

1475 . Question of law of general im- 

portance.] —iic Tiverton Burial Board (1857), 
28 L. T. O. S. 288. 

1477. When cause not shown — Affidavit of 

service on opposite party.] — R. v. Grundy (1846), 
10 .T. P. Jo. 390. 

1478. .] -Re Rack (1850), 27 

L. T. O. S. 185 ; subsequent proceedings, 27 
L. T. O. 8. 281. 


1479. .] — R. V. Middlesex JJ. 

(1847), 11 J. P. Jo. 421. 

1480. Where cause cannot be successfully 

shown — Admission by opposite party.] — R. v. 

Middlesex JJ. (1848), 10 L. T. O. 8. 373 ; 12 
J. P. Jo. 149. 


1481. On application for enlargement of 

rule — Rule likely to be made absolute on argument.] 

— R. V. Oxford Corpn,, R. v. Oxford (Sheriff) 
(1858), 22 J. P. Jo. 384. 

1482. Where no affidavits sworn in answer 

— Affidavit of refusal construed in favour of party 
making it.] — A rule calling upon justices to show 
cause why they should not issue a distress warrant, 
was founded upon an affidavit, showing the refusal 
only but not stating the proceedings which took 
place before the justices, or the reason why they 
refused. The parties showing the cause against 
the rule made no affidavit : — Held : the affidavit 
must be construed in favour of the party making 
it, the rule should bo absolute. — R. v. Deverell 
(1854), 3 E. & B. 372 ; 23 L. J. M. C. 121 ; 118 

E. B. 1181. ^ 

Annotations : — Mentd. R. v. KingHwinford Overseers (18^4), 

3 E. & B. 688 ; Backhouse v. Bishop wearmouth (1861), 

7 Jur. N. S. 338. 

1483. Whether granted in first Instanc^Against 
Justices.] — The rule for a mandamus to justic(*s to 
hear a charge agaiiLst a person brought before them 
is not a rule absolute in the first instance. — Ex p. 
Baldwin (1849), 13 Jur. 563. 

See, generally. Magistrates. 

1484. .] — Ex p. Peck (1866), 30 J. P. Jo. 

388. 


Sub -sect. 3, — Peremptory Writ in First 
Instance. 

See 0. O. R., r. 56. 

1485. Inappropriate when questions of fact still 
In debate.] — A proceeding of this kind in which in 
the first instance there is a peremptory mandamus 
issued, to which there can be no return except that 
of obedience to the writ is absolutely inappropriate 
where questions of fact are still in debate (Lord 


PART VI. SECT. 6, SUB-SBOT. 8. | 

b. Whether court wiU ara/nJt — To | 
insert name on voters lisLJ — K. v. 


Alley (1878), 2 P. B. I. 263.--CAN. 

0. Without notice to o^^site 

party— Or where proeecutor gmUy of 


delay ,] — ^A peremptory order for a 
mandamus will not bo granted without 
notioe to the opposite party, nor in a 
case where there has be^ long delay. — 
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Crown Practice. 


Serf, 0. — Procedur e : S^(b-sect8, 3 & 1, A B. & C.] 


Halsbury, 0.)* — ^Pritchard v. Bakgor Oorpn. 
(1888), 13 App. Cas. 241 ; 67 L. J. Q. B. 313 ; 
68 L. T. 602 ; 62 J. P. 664 ; 37 W. R. 103, II. li. ; 

S. O. sub nom. R. v. Bangor Cobpn. (1886), 
18 Q. B. D. 349, O. A. 

R. v, Cooban (1886), 56 L. J. M. C*. 
33 : R. r. Morton, U892] 1 9 . B._39 ; R. r. Dpugla^ 


3 : R. r. Morton, [1892] 1 Q. B. 39 ; R. r. Donglafl, [1898] 
Q. B. 560 ; Harford r. Linakey, [1899] IQ. B. 862 ; 
robbfl V. Morey, (1904] 1 K. B. 74. 


1486. Whether court will grant — To proceed to 
election.]— Anon. (1729), 1 Bam. K. B. 227 ; 91 
B. R. 155. 

1487. To compel exercise of discretion.] — 

Allcropt V, London (Lord Bp.), Lighton v. 
London (Lord Bp.), No. 1211, ante. 

Issue of peremptory writ after return.] — Sec 
Sub-sect. 6, f)., post. 

No return to peremptory writ.]— Sec Sub-scct. 5, 
A., post. 


Sub-sect. 4.— The Writ. 

A. In General. 

1488. Writ to enforce civil right — Procedure as In 
civil action.] — The prosecutor of any writ of man- 
damiLs may, since 1 Will. 4, c. 21, plead several 
mattci*s (o the return, by leave of the ct. 

A mandamus the object of which is to enforce 
a civil right is a proceeding in aid of which, under 
Evidence Act, 1851 (c. 99), s. 6, a judge may 
grant an order for the insjiection of documents by 
either of tlie litigant parties, when the return to 
such writ is traversed. 

The writ of mandamus, where it issues to enforce 
a civil right, is in all its steps like an ordinary 
action. — R. v. Ambergate, etc., Ry. Co. (1852), 
17 Q. B. 957 ; 18 L. T. O. S. 272 ; 16 Jur. 777 ; 
117 E. R. 1548. 

1489. One writ — Against same person — For 
separate purposes.] — R. v. Ellis & Gkeenwoud, 
No. 1520, 

1490. To admit several persons — To same 

office.] — R. V. IP.SWICH (Baitjffs) (1730), 1 Bam. 
K. B. 407 ; 94 E. Li. 274. 

B. Inducement. 

See, nov), (\ O. R., rr. 209-212, Appendix 0., 
Form 37. 

1491. Need not show nature of right to office — 
Mandamus to restore.] — R. v. Noittingham Coupn. 
(1752), Say. 36 ; 96 E. R. 794. 

1492. Must show right of applicant — To relief 
prayed.] — In a writ of mandamus such facts 
should be alleged as are necessary to show that the I 
party applying for it is entitled to the relief prayed, 
'^erefore where a mandamus to the Ordinary to 
license a curate only stated that he had been 
duly nominated & apxjointed by the inhabitants 
of a township to be curate of the church of P., 
without stating either the consent of the rector 
or any endowment or custom for the inhabitants 
to make such nomination & appointment, the ct. 
quashed the writ. — R. v. Oxford (Bp.) (1806), 7 
East, 345 ; 3 Smith, K. B. 341 ; 103 E. R. 133. 

Annotaiion : — Consd. R. v. St. PancraH Churcli Trustees 

(1835), 3 Ad. & El. 535. 

1493. Must show authority to make order — 
Mandamus for disobedience.] — Where guardians sue 
out a writ of mandamus to parish officers for 


disobedience of their order, thei*e must bo an 
allegation showing by what authority they claim 
to make the order. — R. v. S^?. Paul & 8 t. Nicholas, 
Deptford. Overseers (1838), 2 J. P. 743. 

1494. Must state no goods upon which distress 
could be levied — Mandamus to corporation to pay 
rates — Objection taken after return.] — R. v. 
Margate Pier Co., No. 1675, post. 

1495. Must show issue necessary — Mandamus to 
levy rate.] — R. v. Ediaston (Churchwardens & 
Overseers), No. 1356, ante. 

1496. Must state non-compliance — Mandamus to 
compel completion of railway.] — ^A writ of manda- 
mus to compel a co. to complete a railway must 
distinctly show upon the face of it that the co. are 
not proceeding bond fide under the powers & 
authorities of their Act, by either showing an 
abandonment by them of part of the line, or a total 
non-compliance with the terms imposed by the Act 
as to purchase of lands, etc. A more statement 
that co. when requested have refused to purchase 
lands is not of itself sufficient, as such a statement 
is consistent with an inability on part of co. to 
purchase lands in portion except upon unreason- 
able terms. — R. v. Eastern Counties Ry. Co. 
(1840), 10 Ad. & El. 531 ; 2 Ry. & Can. Cas. 260 ; 
4 Per. & Dav. 46 ; 9 L. J. Q. B. 303 ; 4 .J. P. 540 ; 
113 E. R. 201. 

AnrMtations : — Befd. R. v. liristol & Exeter R>. (1813). 4 
Q. B. 162 ; R. v. Halifax Road Trust eua (18LS), 12 Q. B. 
44b. Mentd. R. r. O. 8. bi W. lly. (1847), 9 L. T. O. S. 
375 ; Cohen r. Wilkiiihon (1849), 12 Bcav. 13b; R. r. 
L. 6c N. W. Ry. (lb4U), 13 J. P. Jo. 762 ; R. v. Ambcrgrate, 
etc., Ry. (Ib51). 17 Q. B. 362 ; R. v. L. 6c N. W. Ry. 
(1851), 16 Q. B. b64 ; R. v. L. & Y. Ry. (1862), 2 
L. J. Q. B. 57 ; York & North Mid. Ry. v. 11. (1853), 1 
E. & B. 858. 

1497, Where alternative modes of compliance — 
Must show alternative Impossible.] — Railways 
(Jlauses Consolidation Act, 1815 (c. 20), s. 46, gives 
an option to a railway co., whore a railway crosses 
I a turnpike road or public highway, cither to carry 
I such road over the railway, or the railway over 
such road, by means of a bridge of the height 
j width, 60 with the ascent or descent by that Act 
or the special Act in that behalf provided. The 
Ct. of Q. B., on the application of prosecutor, had 
granted a mandamus, directing the 8. E. Ry. (^o. 
to caiTy a jiublic highway over their railway by 
means of a bridge at; a particular place ; — Ileld : 
(1) as the writ of mandamus did not give tlie co. 
the option as provided by the Act, or assign a 
.sufficient reason why tlu^ option did not (*xist, or 
become incapable of being perfomied, such writ 
was bad in law ; (2) the defect could not b(‘ cured 
by the I'etum. 

Upon a judgment awarding a peremptory 
mandamus, the costs are not those awarded at the 
discretion of the ct., under 1 Wm. 4, c. 21, s. 6, 
but are the general costs under sect. 4 of that 
statute [per Cuii). — R. v. South-Eastern Ry. ('o. 
(1853), 4 H. L. Cas. 471 ; 21 L. T. O. 8. 282 ; 17 
.Jur. 901 ; 1 C. L. R. 932 ; 10 E. R. 545, H. L. ; 
affg. S. C. svh nom. South Eastern Ry. Co. v. R. 
(1851), 17 Q. B. 485, Ex. Ch. 

Annotations: — As to (1) Retd. Ireland L. G. Board v. R., 
(19031 A. C. 402. Generally, Mentd. Leech v. North 
Staffordshire Ry. (1860), 1 L. T. 332. 

1498. Must state nature & cause of injury — 
For which compensation claimed — From company 
acting under statutory powers.] — A railway co. 
had lowered a road in front of a piece of land, & 
thereby injured its value, by impeding the access 
to it, & causing the necessity of additional fences, 


R. V. REy^OLDS (1851), 1 I. C. L. R. 
157. — IR. 


difficulty.] — R. v. St. Nicholas With- 
oui’. Parish (1846), 10 I. L. K. 113. — 


a right to enforce all commands. ] — ‘R. v. 
Cork CX>unty Council, (1911] 2 I. R, 

206.— IR, 


0. 


d 


In cases of doubt or 


Applicant fails to establish 
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etc., but they had not actually touched any part 
of the land. On a retui;n to a mandamus directing 
the CO., under sect. 29 of their private Act, to 
summon a jury, to inquire into the injury alleged to 
have been sustained by appct., by reason of the 
lowering of the highway adjoining the land, in the 
course of constructing their railway : — Semble : 
the mandamus should state specifically the nature 
& cause of the injury complained of, & not in the 
general words of the Act. The ct. allowed the 
writ to be amended accordingly. — R. v. Eastern 
Counties Ry. Co. (1841), 2 Q. B. 347 ; 2 Ry. & 
Can. Gas. 736 ; 1 Gal. & Bav. 689 ; 11 L. J. Q. B. 
66 ; 6 Jur. 557 ; 114 E. R. 136. 

AnrwUUiona Refd. R. v. L. & N. W. Ry. (1854), 3 E. & B. 
443. Mentd. East & West India Docks & Birminfirham 
Junction R 3 \ v. Gattke(1851), 3Mac. &;G. 155 : iVeEdmund- 
Bon (1851), 17 Q. B. 67 ; Glover v. North Staffordshire Ry. 
(1851), 16 Q. B 912 ; Sutton Harbour Improvement Co. 
fj. Hitchens (1851), 1 l)e G. M. & G. 161 ; Cale. Ily. v. 
Ggilvy (1855), 25 L. T. O. S. 106 ; Chamberlain v. West End 
of London & Crystal Palace Ry. (1863), 2 B. & B. 605 ; 
Beckett V. Mid. Ry. (1867), L. R. 3 C. P. 82 ; Eagle v. 
Charing Cross Ry. (1867), L. R. 2 C. P. 638 ; Rlcket v. 
Met. Ry. (1867), L. R. 2 H. L. 175 ; McCarthy v. Metro- 
politan Board of Works (1872), L. R. 8 C. 191. 

1499. Must state duty to be performed public.] — 

(1) A writ of mandamus must show upon the face 
of it that the duty ordered to be performed is a 
public one. If it does not, it will be quashed. 

(2) If on the face of a mandamus there be no 
groimd for the writ, the defect cannot be supi)lied 
by matter appearing in the return. — R. v, Hopkins 
( 1841), 1 Q. B. 161 ; Am. & H. 268 ; 4 Per. & Dav. 
.550; 10 J.. J.Q.B.63; 5 J. P.387; 113 E. R. 1091. 

Anfiotations : — As to (1) Befd. Au* p, Holloway (1855), 24 
L. T. O. S. 255. OemrallUt Mentd. 11. v. Kensington (1818), 
12 Q. B. 654. 

1500. Must show present duty — & lapse of 
reasonable time — ^Mandamus to make sewers & 
works for effective drainage.] — A writ of man- 
damus which orders the vestry of a parish subject 
to the operation of the Metropolis Management 
Act, 1855 (c. 120), to make immediately such 
sewers & works as may be necessary for effectually 
draining a particular part of the parish, without 
showing that a reasonable time has elapsed, or that 
there is a present duty to drain that particular part 
at once, or that the approval of the Metropolitan 
Board of Works has been obtained, is defective & 
cannot be supported. — R. v, St. Luke’b, Chelsea 
Vestry (1862), 1 B. & S. 903 ; 31 L. J. Q. B. 50 ; 
5 L. T. 744 ; 26 J. P. 85 ; 8 Jur. N. 8. 308 ; 10 
W. K. 293 ; 121 E. R. 949. 

Annolations : — Consd. R. v. Bt. Geoige, Hanover Square, 
Vestry, [1895] 2 Q. B. 276. Mentd. Lee District Board v. 
L. C. C. (1899), 82 L. T. 306. 

1501. Sufficiency of recital.]— R. v. Devizes 
(1708), Bull. N. P. 5th ed. 200. 

Annotation : — Mentd. R. v. Eowey Corpn. (j823), 2 L. J. O. S. 
K. B. 86. 

C. Direction, 

1502. Where direction doubtful — Onus on appli- 
cant.] — R. V, Plymouth Borough (1728), 1 
Bam. K. B. 81 ; 94 E. R. 66 ; auhaequent proceed- 
inga^ 1 Bam. K. B. 130. 

1503. .] — It is at the peril of the person 

who desires the writ, to direct it to a proper pre- 
siding officer (Foster, J.).—R. v. Wigan Corpn., 
R. V, Curghey (1769), 2 Burr. 782 ; 2 Keny. 504 ; 
97 E. R. 660. 

1504. ,] — li. V, Carmarthen Corpn. 

(1840), 4 Jur. 865. 

1505. To those only who are to do the act.] — (1) 

A writ of mandamus ought to be directed to the 
persons who are to do the act. 

(2) The return to a mandamus must have the 
utmost possible certainty. Where the mayor of a 
corpn. IS eligible out of two capital burgesses 


nominated by a part of the corpn., a mandamus 
issues to enforce such election, a return stating 
elections of the nominees to the offices of capital 
burgesses, & showing those elections to have been 
void must add that they were not elected after- 
wards. — R. V. Abingdon Corpn. (1700), 2 Salk. 
699; Holt, K. B. 441 ; 1 Ld. Raym. 559 ; 12 
Mod. Rep. 308, 401 ; 91 E. R. 592 ; aith nom, 
Abingdon Town Case, Garth. 499. 

Annoiaiions: — As to (1) Consd. JL v. Hoskins (1736), Leo 

temp. Hard. 188. Oenerally, Refd. R. e. Holmes (1765), 

3 Burr. 1641. 

1506. .] — (1) A writ of mandamus ought to 

be directed to the persons wlio are to do the act. 

(2) An argumentative return upon a mandamus 
is bad. 

It is a bad return because it is argumc'ntative 
when it should be express & direct (per Citr.).-- 
R. V, Hereford Corpn. (1705), 2 Salk. 701 ; 6 
Mod. Rep. 309 ; 91 E. R. 693. 

Annotation : — Consd. R. v. Lymo Regis (1779), 1 Doug. K. B. 

177. 

1507. Not to one person to command 

another.] — Writ to one to command another to do 
the act IS ill. — R. v. Derby Corpn. (1707), 2 Salk. 
436 ; 91 E. R. 379. 

1508. .] — ^When a mandamus is directed to 

those that have & those that have not a right, the 
ct. will sui>ersede it. — R. v. Norwich Corpn. 
(1717), 1 Sira. 55 ; 93 E. R. 381. 

1509. To persons having authority to do the act — 
Mandamus to corporation — Power lodged in par- 
ticular persons.] — Sharp v. London Corpn. (1714), 
Gilb. 255 ; 93 E. R. 321. 

Annotation : — Mentd. Woodcroft v. Kynastoii (174 3), 9 

Mod. Hop. 305. 

1510. .] — A mandamus directed 

to the mayor & burgesses, commanding them to 
elect swear in a mayor “ secundum authoriiatem 
veatram,” is good, although the j)ower is for the 
burgesses to elect & tlie mayor to swear in. — 
R. V, Tregony Corpn. (1723), 8 Mod. Rep. Ill, 
127 ; 88 E. R. 87. 

Annofations Reid. R. V. Sparrow (1739), 2 Bes^. ('as. K. B. 

184. Mentd. R. v. I’asiiiore (1789), 3 Term Rep. 199. 

1511. .] — A mandamus to restore must be 

directed only to the body that has power to amove ; 
but where the power is in the mayor, aldermen et 
aliis de communi concilio if the writ is directed to 
the mayor, aldermen & common council it is good. 
--Pees v. Leeds Corpn. (1725), 1 Stra. 640; 93 
E. R. 751. 

1512. .] — After a mandamus has been 

granted, return made, & an issue thereon tried, the 
ct. will not quasli the mandamus on grounds which 
were or might have been discussed on showing 
cause against the application for it, as, that a 
suggestion on which the motion was made is 
untrue. 

Semble: (Pati'Eson, J.) a writ of mandamus 
to assess compensation for the loss of an office 
should be directed to the town council, & not to 
the corpn., which latter is only empowered by 
Municipal Corpns. Act, 1836 (c. 76), to affix the 
common seal to the bond for securing compensa- 
tion. — R. V, Stamford Corpn. (1844), 6 Q. B. 433 ; 
1 New Pract. Cas. 19 ; 3 L. T. O. S. 281 ; 9 J. P. 
359 ; 8 Jur. 909 ; 116 E. R. 165. 

Annofatimts : — Consd. R. v. Bristol & Exoter Ry. (1845), 3 

Ry. & Can. Gas. 777. Mentd. R. v. Prost (1851), 15 Jur. 

564 ; Dyte v. St. Panersus Board of Grdns. (1872), 27 L. T. 

342. 

1518. .] — R. V, Wblchpool Corpn., No. 

1140, ante. 

To all who are to do act^ — Including applicant for 
writ.] — See Nos. 1350-1856, ante, 

1514. To churchwardens — Right of election of 
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Cbown Practiob, 


Sect, 6. — Procedu re : Sub-aect 4, (7. cfe D , ] 

sexton in inhabitants.] — It. v, Stoks Dambrel 
(Minister & Churchwaiidens), No. 996, ante. 

1516. After vacating office — ^Peremptory 

mandamus.] — peremptory mandamus may be 
addressed to churchwardens after they have ceased 
to fill the office. — B. v, Shouij:>ham (Vicar) (1872), 
37 J. P.310. 

1516. To chapelwardens — Two wardens acting 
for separate districts — Of one parish.]— B. v. 

I^IAECHINGTON (CJhapelwardens) (1843), 1 L. T. 
O. S. 145. 

See, further. Ecclesiastical Law. 

1517. To successors in office — To revise burgess 
roll.] — The Ct. of Q. B. may award a writ of man- 
damus 1 ‘equiring the new mayor, & the assessors 
of the borough for the preceding year, to hold a 
ct. to revise the list of burgesses of the preceding 
year, which tlie then mayor ought to have held 
but neglected to hold, notwithstanding the 
expiration of the time specified in Municipal 
Corpus. Act, 1835 (c. 76), s. 18, for the holding of 
such ct. — Bochester Corpn. v. B. (1858), 
E. B. & E. 1024 ; 27 L. ,T. Q. B. 434 ; 4 Jur. N. S. 
1227; 120 E. B. 791 ; stib nom, B. v, Bochester 
Corpn., 7?c 8t. Margaret & St. Nicholas 
Parishes, 32 L. T. O. 8. 31 ; 22 J. P. 608 ; 6 W. B. 
838, Ex. Oh. ; S. C. sub nom. B. v. Bochester 
Corpn. (1857), 7‘E. &B. 910. 

Annoiaiityns : — Consd. R. v. Monmouth Corpn., R v. Bolton 
Corpn. (1870), L. R. 5 Q. B. 261 ; R. v. Farquhar (1874), 
L. R. 9 Q. B. 258 ; R. v. Hanley (Revislnfc Banister), R. 

V. Stoke-on-Trent (Town Clerk), 11912] 3 K. B. 618. 
Reid. «cal r. K. (1S57). 27 L. J. Q. B. 139 ; U. v. North 
Bicricy Overt^eers (1868), E. B. Sc E. 610; Hunt v. Hibbs 
(1860),5 H.&N.123; Scott r. Durant (1865),18 C.B.N.S. 
205 ; R. V. Allen & Bird (1872), 27 L. T. 707 ; Px p. Keay 
(1891), 66 J. P. 470. Hentd. CTirlfltopherson r. Lotinga 
(1804), 16 C. B. N. S. 809; Henry v. Armltago (1882), 48 
L. T. 576. 

1518. To Court of Passage — ^Mandamus to tax 
costs.] — The registrar of the Ct. of Passage is the 
proper person to whom to direct a rule for a writ 
of mandamus to tax costs. — King v. Hawkes- 
WORTH (1879), 4 Q. B. D. 371 ; 48 L. J. Q. B. 484 ; 
41 L. T. 411 : 27 W. B. 060, D. C. 

Annotaiions : — Reid. Ex p. Suehnan, 11895] 2 Q. B, 174. 
Mentd. Poyeer v. Minors (1881), 60 L. J. Q. B. 655. 

15194 To Justices — No direction to Justices not 
taking part In decision.] — If certain magistrates 
attending at special sessions do not take part in a 
decision of the sessions, they ought not to be 
brought before* the ct. on an application for a 
mandamus in respect of that decision. — B. v. 
Wilts JJ. (1840), 8 Dowl. 717. 

Annotation: — Mentd. R. v. Aniould, Berkshire JJ. (1867), 

22 J. P. 546. 

1520. Not to all Justices taking part in 

decision.] — (1) One writ of mandamus may go to 
compel the issue of two wapants of distress for two 
rates against the same individual. 

(2) It is not necessary that the mandamus 
should be directed against all the justices who 
refused the warrants. 

(3) Where justices had refused a warrant of 
distress for one rate on Aug. 25, & another for a 
difierent rate on Dec. 29, & the mandamus was 
applied for as to both in Hila^ term following : — 
Held: the application was in time as to both 
rates. — B. v. Ellis & Greenwood (1842), 2 
Dowl. N. S. 361 ; 12 L. J. M. C. 20 ; 7 J. P. 179 ; 

7 Jut. 108. 

See, generally. Magistrates. 

To lord of manor & steward.] — See Copyholds, 
Vol. XIII., p. 136, Nos. 1706, 1707. 


To corporations In wrong name .] — See Corpora- 
tions, Vol. XIII., pp. 318,^19, 848. Nos. 616, 636, 
809. 

To county court.] — See County Courts, Vol. 
XIII., p. 654, No. 1116, 1117. 

To poor law officials.] — See Poor Law. 

D. Mandate. 

1521. Court will not mould — ^After issue — & 
award amended peremptory mandamus.] — B. v. St. 

Pancras Church Trustees, No. 1660, poet. 

1622. .] — B. V. Kidwelly A; 

Llanelly Canal & Tramroad Co., No. 1696, 
poet. 

1523. .] — Though the rule for a writ of 

mandamus may be moulded by the ct., the writ 
itself cannot, A if it command the doing certain 
things, some of which they to whom it is directed 
are not bound to do, it is bad. — B. v. Tithe 
C oMUS. (1849), 14 Q. B. 469 ; 19 L. J. Q. B. 177 ; 
14 L. T. O. S. 348 ; 14 J. P. 142 ; 14 Jur. 290 ; 
117 E. B. 179. 

AnnotaHona : — Expld. Julius v. Oxford Bp. (1880), 5 App. Cas. 
214. Refd. R. V. Kidwelly 8c Llanelly Canal ec Tramroad 
Co. (1860), 15 L. T. O. 8. 223 : R. v. East & West India 
Docks, etc. Ry. (1863), 2 E. & B. 466. Mentd. Jones o. 

I Harrison (1860), 20 L. J. Ex. 166 ; Macdonald v. Paterson 
(1851), 11 C. B. 755 ; R. v, MltcheU, Ex p. Livesey, [1013] 

1 K. B. 561. 

1524. Need not direct return.] — ^A mandamus to 
a mayor to deliver the ensigns of his office to his 
successor, is good, though the words, “ or signify 
to us cause to the contrary, etc.,*^ be omitted. — 
B. V. Owen (1696), 6 Mod. Bep. 314 ; Comb. 399 ; 
Holt, K. B. 190 ; Skin. 669 ; 87 E. B. 677. 
Annotations: — ^Refd. R. v, Hudson (1845), 4 L. J. O. S. 353. 

Mentd. Owen v. Saundor^ (1690), 1 Ld. Raym. 158. 

1525. Must follow form of rule — Amendment of 
rule.] — ^A motion was made to supersede a writ of 
mandamus, for being drawn up differently from 
the rule which it was granted upon : — Held : the 
mandamus must be drawn up according to the 
form of the rule, A amending the rule would not 
make the mandamus right, which was wrong at 
first. — B. V. Wiseman (1730), 1 Bam. K. B. 405 ; 
94 E. B. 273. 

1526. .] — Where a rule has been ob- 

tained for a mandamus to issue, A the mandamus 
is taken out in other terms than are warranted by 
the rule, A differing not merely by adding things 
incidental to a mandamus, but materially en- 
larging the teims, the ct. will quash the mandamus, 
notwithstanding, perhaps, they would have granted 
a rule as large if it had been applied for upon the 
same affidavits, A they will not, upon motion to 
quash it, amend the rule, to support the man- 
damus. — B. V. Water Eaton (Lords A Stewards 
OP THE Manor of) (1804), 2 Smith, K. B. 54. 

1527. .] — B. V. East Lancashire By. 

Co., No. 1430, ante. 

1528. .] — K. V. Manchester, Bury A 

Bosendale By. Co. (1846), 7 L. T. O. S. 46 ; 10 
J. P. Jo. 246. 

1629. Must not command acts to be done — Not 
within powers of defendant.] — B. v. Tucker, No. 
1460, ante. 

1680. Contrary to spirit of statute.] — ^A 

Bailway Act, enacted that the owner of any engine 
which he was desirous of using on the line might 
send a notice to that effect to the co., A of the 
place where it was to be seen, A the co. were com- 
manded to send their engineer or other agent to 
inspect the engine and report thereon, A if the 


part VI. sect. 6, SUB-SEOT. 4.— D. 

f. Must follow form of rule — Or 
gnashed on motion .] — ^A mandamus. 


Issued upon a rule obtained for that 
i^P^t be consistent with A 
autnomed by the rule, otherwise It 
may be quashed on motion before the 


return to the mandamus is filed. — 
R. V. McLbak (1849), 6 V. C. R. 473.— 

CAN. 
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report be favourable, the co. should give a certifi- 
cate of its fitness, after which it might be used 
upon the line : — Held : a mandamus would not 
lie to obtain a certificate of the fitness of the 
engine, Sc a mandamus which commanded this as 
well as the inspection of the engine was too large. 

The mandamus called upon the co. to grant 
their certificate Sc their approval before the 
engineer had granted his, in opposition to the 
spirit of the Act, therefore the writ which called 
for a certificate that the engine was a fit & proper 
one, was clearly bad (Lord Denman, O.J.). — 
R. V. South Eastern Ry. Oo. (1847), 8 L. T. O. S. 
385. 

1531. Confined to matters brought before court 
on motion.] — The ct. will not allow a mandamus 
directing matters to be done which are not brought 
before the ct. on the motion of the writ, & if such 
a mandamus issue it will be quashed. — R. v. 
Ipswich Sc Bury St. Edmunds Ry. Co. (1840), 
12 L. T. O. S. 374. 

1532. Confined to recital of facts in dispute.] — 

R. V, Dudley Improvement Act Oomrs. (1848), 
10 L. T. O. S. 372 ; 12 J. P. Jo. 54. 

1533. Whether time of performance to be speci- 
fied.]— A non. (1733), 2 Bam. K. B. 230 ; 94 E. R. 
471. 

1534. Whether mode of performance to be speci- 
fied — Writ commanding removal of public nuisance 
— ^Discretion as to mode of removal.] — (1) The 

directors of a dock co. altered several sewers so 
as to discharge them considerably under the 
surface of the water in a floating harbour, but the 
sewage there discharged was so otlcnsive as to be a 
nuisance to the neighbourhood. A writ of man- 
damus commanded the directors to make such 
alterations Sc amendments in the sewers as were 
necessary in consequence of a floating harbour : — 
Held : this was in the proper form, & that it was 
neither requisite nor proper to call upon the co. to 
make any specific alteration, the mode of remedying 
the evil being left to their discretion by the Act of 
Parliament governing the making of the haibour. 

(2) The making of a return to a mandamus 
does not preclude deft, from taking objections 
to the writ on a motion for a peremptory man- 
damns. 

(3) The return is argumentative Sc inconclusive 
Sc aveiTing no certain matter upon which the ct. 
can decide (Bayley, J.). — R. v. Bristol Dock 
Co. (1827), 6 B. & C. 181 ; 9 Dow. Sc Ry, K. B. 
309 ; 4 Dow. Sc Ry. M. 0. 327 ; 5 L. J. O. S. M. 0. 
51 ; 108 E. R. 420. 

Annotations: — As to (1) Refd. 11. v. Marshland Smooth & 

Fen District Comrs., Exp. Whlttome (1919), 89 L. J. K. B. 

116. Oenerdllv, Bdd. R. v. S. E. Ry. (1851), 15 Jur. 871 ; 

York & Midland Ry. v. R. (1853), 17 Jur. 690 ; Dolamero 

V. R. (1867), L. R. 2 H. L. 419 ; Lee Distriot Board t7. 

L. O. C. (1899), 82 L. T. 306. 

1535. Whether general terms sufficient — Neces- 
sary to specify particular act.] — ^After argument & 
judgment on a return to a mandamus, the ct. will, 
as a general rule, give costs to the party succeeding, 
under 1 Will. 4, c. 21, s. 6. 

Senible : a mandamus requiring a railway co. 
to make a bridge for the purpose of carrying the 
i‘ailway over a public carriage road conformably 
to the provisions of their local Act should require 
some particular thing to be done to the bridge in 
such a case, Sc not in general terms, that it shodld 
be made conformable to the provisions of the Act. — 
R. t). Eastern Counties Ry. Co. (1842), 2 Q. B. 
569 ; 3 Ry. Sc Can. Cas. 22 ; 2 Gal. Sc Dav. 1 ; 11 
L. J. Q. B. 178 ; 6 Jur. 820 ; 114 E. R. 224. 

1536. ** To take necessary & legal measures ” 

— Unaccompanied by order of indemnity for costs.] 
— ^A writ of mandamus commaa:iding resps. to 


“ take the nece^ary Sc leg£d measures Sc proceed- 
ings for obtaining and recovering payment ** of 
certain sums of money, Sc to pay over a portion to 
applts. is valid, the words admitting the con- 
struction that resps. are merely ordered to take 
the proper steps for obtaining payment, but are 
not absolutely commanded to bring an action. 
It is not necessary in such a writ to offer an in- 
demnity or to point out the nature of the pro- 
ceedings to be taken. 

(2) The mandatory part of a writ of mandamus 
may be very general, but the return must be very 
minute in snowing why the party did not do what 
he was commanded. 

(3) The duty imposed is a plain legal duty. Sc 
though a ct. of equity may have concurrent power 
to enforce its performance, that does not take 
away the common law right to a mandamus, 
which is the proper mode by which one who has 
an interest in the performance of a legal duty 
enforces the performance of that duty (Black- 
burn, J.). — ^R. V. Southampton Port Comrs. 
(1870), L. R. 4 H. 1j. 449 ; 39 L. J. Q. B. 353 : 23 

I, . T. Ill ; 35 J. P. 52 ; 18 W. R. 1171, H. L. 

innotatio 

(1874), 

Sulllvai 

1537. May be in alternative.] — ^A rule nisi for a 
mandamus to a railway co. was granted, com- 
manding them to affix their corporate seal to a 
deed, or to make a road. — R. v. Great Northern 
Ry. Co., Ex p. Ward (1851 ), 17 L. T. O. S. 147 ; 15 

J. P. Jo. 387. 


Annotations: — As to (1) Befd. Brown v. Montreal (Cnr6) 
(1874), L. R. 6 P. C. 167. Generally, Mentd. Lawless v. 
Sullivan (1881), 6 App. Cas. 373. 


1538. Mandamus to appear, produce Sc explain 
accounts to auditors — Cannot direct appearance at 
time Sc place auditors should appoint — Contrary to 
statute.] — R. v. St. Pancras Church Trustees, 
No. 1660, post 

1539. When bad in part — Whether void In toto — • 
Obligation not imposed by statute.] — ^A mandamus 
had issued to the co. founded on a clause in their 
special Act which required them to make proper 
watering places for cattle in all cases whore, by 
means of the railway the cattle of neighbouring 
landowners should be deprived of access to their 
ancient watering places. Sc to supply the same 
at all times with water. The writ recited that by 
means of the railway tlio ancient watering places 
on certain specified closes had been made in- 
accessible to the cattle of the landowners, Sc it 
commanded the co. to make several new wateiing 
places on certain specified portions of tlie closes 
Sc to supply the same, when made, at all times 
with water : — Held : the Act did not necessarily 
require tlie co. to make several watering places in 
the closes of individual proprietors, Sc it did not 
appear in this case that one might not have been 
sufficient, Sc the mandamus was void, as com- 
manding one thing wliich the stat, did not enjoin. — 
York Sc North Midland Ry. Oo. v. R. (1846), 14 
Q. B. 473, n. ; 7 L. T. O. S. 340 ; 117 E. R. 184, n. ; 
sub nom. York Sc North Midland Ry. Oo. o, 
Milner, 3 By. & Oan. Oas. 773 ; 15 L. J. Q, B. 
379, Ex. Oh. 

1640. .] — ^A railway co. gave notice to 

landowners, under Lands Olauscs Oonsolidation 
Act , 1846 (c. 18 ), s. 18, that they required to purchase 
part of certain premises. The owners of the 
premises thereupon gave notice to the co., under 
sect. 92, that they required them to purchase the 
whole of the premises, Sc a mandamus was ob- 
tained commanding the co. to issue their precept 
for summoning a jury to assess compensation 
for the whole : — Held : although sect. 92 protected 
the owners from being obliged to sell a part, it 
did not compel a co. wanting a part only to take 
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Sect 0. — Procedure: Sub-sccL 4, D,, E,, F. dt O.; 
aub-aeci, 5, A* B,} 


the whole, & the mandamus, having claimed the 
whole, could not go for a part» only. — 5l. r. London 
&: South Western Ry, Co. (1848), 12 Q. B. 775 ; 
6 By. Can. Cas. 060 ; 17 Sj, J. Q. B. 326 ; 11 
L. T. O. S. 433 ; 12 Jur. 973 ; 116 B. B. 1061. 

Annotation : — Reid. Ex p, Qulcke (1865), 12 L. T. 580. 


1541, ,] — It, <1;, Tithe Comrs., No. 1623, 

ante. 

1542 . .] — By a special railway Act, 


which also incorporated Railways Clauses Con- 
solidation Act, 1846 (c. 20), it was declared to be 
“ lawful for the railway co. to consti*uct the bridge 
for carrying any road over the railway of the height 
A; span & in the manner shown on the section 
deposited ” with the clerk of the peace, as pre- 
scribed by the Act : — Held : the co. were not 
bound to construct tlio road forming the approach 
to the bridge strictly according to the rates of 
inclination shown in the section deposited, & a 
mandamus requiring them so to construct it was 
bad for excess. 

Tliis being a peremptory mandamus, it lies upon 

g rosecutors to show that all that is commanded 
y this mandamus is the duty imposed by law, for, 
if in any part a writ of mandamus command that 
which is unlawful, the whole of tlie proceedings 
must be set aside (Lord Campbelu, C.J.). — 
R. V. Cai*edonian Ry. Co. (1850), 16 Q. B. 19; 
20 L. J. Q. B. 147 ; 16 L. T. O. S. 280 ; 15 Jur. 
396 ; 117 E. R. 782. 

Annotaiiona : — Consd. R. v. East & West India Docks & 
Dirmiusrkam Junction Ry. (1853), 22 D. J. Q. B. 380. 
Refd. K. r. L. 6c N. W. Ry. (1851), 6 Ry. & Can. Cas. 634. 
Mentd. Ware v. Regent’s Canal Co. (1858), 3 Do G. & J. 
212 : A.-Q. V. Towkesbuiy & Malvern Ry. (1863), 1 

De Q. J. & Sm. 423 ; Tall Vale Ry, v. Oardlft Ry.. [1817) 
1 Ch. 289. 


E, Service of. 

See, now, C. O. R., rr. 54, 55. 

1543. Upon person ordered to make return.] — 
A mandamus should be delivered to liim who is to 
make the return. — R. v. Exeter Cobpn. (1698), 
12 Mod. Rep. 251 ; 88 E. R, 1300. 

1544. By copy — Original not shown.] — The ct. 
will not set aside service of a copy of a writ of 
mandamus on the ground that the original writ 
was not served, nor shown to the party on whom 
the copy was served. — R. v. Birminoham & 
Oxford Junction Ry. Co. & Birmingham, 
Wolverhampton & Dudley Ry. Co. (1853), 1 
E. &; B. 273 ; 22 L. J. Q. B. 195 ; 20 L. T. O. 8, 
190; 17 Jur. 24; 118 E. R. 446. 


F. Defective Writs — Amendment, 

1545. Whether cured by admissions on the 
return.] — ^Where a party’s qualification to be 
admitted to the freedom of a town does not 
sufficiently appear by the writ of mandamus, the 
defect may be cured by a return admitting the 
qualification. — R. v, Whiskin (1737), Andr. 1 ; 
95 B. R. 269. 

1545 . .] — B. V. Hopkins, No. 1499, ante. 

1547, ,j — London Corpn. v. R., No. 1680, 

post. 

1548. .] — R. V . South-Eastern Ry. Co., 

No. 1497, ante. 


Proceedings on return to writ, see Sub-sect. 6, 
post, 

1549. May be cured by verdict.] — If there is in 
a writ of mandamus a defective statement of a 
valid claim, but that statement renders it necessary 
to establish facts which, if established, would 
support the claim in the writ, the defectiveness, 
though it might be fatal on demurrer, is cured by 
the verdict. — Dblamerb (Lord) v. R. (1867), 
L. R. 2 IT. L. 419 ; 36 L. .L Q. B. 313 ; 17 L. T. 
1, H. L. ; affg. S. C. sub nom. R. v. Delambre 
(IjORd), etc. River Weaver Navigation Trustees 
(1865), 29 J. P. .500, Ex. Ch. 

1550. Amendment — Not after return made.] — 
The ct. will not amend a mandamus after a return 
has been made to it. — R. v. Stafford Corpn. 
(1792), 4 Term Rep. 689 ; 100 E. R. 1247. 

1551 . Technical defects.] — An amendment 

of a technical defect in a mandamus should be 
permitted by defts. as a matter of course, &> they 
ought not to compel prosecutor to apply i o the ct. — 
R. V . Marchington (Chapblwardens) (1844), 2 
L. T. O. 327. 

1552. Power of court to amend.] — R. v. 

Dent, etc.. West Riding JJ. (1854), 18 J. P. Jo. 
392. 

1553 . Writ Improperly tested — Mistake of 

officer.] — R. v. Conyers, No. 1021, ante. 

1554. Misdescription In title — Of company 

to which writ directed.] — Where a co. was in- 
corporated as the “ 1). S. A; W. Junction Railway,” 
& a mandamus had issued directed to them by the 
name of the ” D. S. & W. Jimction Ry, Co.,” the 
ct., upon the argument of the mandamus, ordered 
the name to be amended. — R. v. Derbyshire, 
BTC. Ry. (1854), 3 B. & B. 784 ; 23 L. J. Q. B. 

333 ; 23 L. T. O. S. 155 ; 18 Jur. 1054 ; 2 C. L. R. 
1663 ; 118 E. R. 1335. 

Annotation: — Mentd. Addison v. Tate (1836), 11 EkcIi. 260. 

G. Quashmg. 

Defective writs — Amendment of.] — See Sub- 
sect. 4, E., ante. 

1565. By motion — On notice.] — Notice of 
motion must be given to quash a writ. — ^Anon. 
(1743), 1 Wils. 30 ; 95 E. R. 475. 

Annotation : — Befd. K. v. Middlesex J J. (1838), 7 L. J. M. C. 
68. 

1556. For order nisi without notice.] — It is 

not now neces.sary to give notice of a motion to 
quash a writ of mandamus. — R. v. Middlesex JJ. 
(1838), 7 L. J. M. C. 68. 

See, now, C. O. R., r. 235. 

1657. After return day.] — R. v. Wili.ingford 
JJ. (1732), 2 Barn. K. B. 132 ; 94 E. R. 402. 
Annittation : — FoUd. R. v. Witch arch (1734), 2 Barn. K. B 
447. 

1558. .] — R. V . WiTCHUKCH (1734), i 

Bam. K. B. 447 ; 94 E. R. 610. 

1559 . Grounds which might have beei 

shown earlier.] — R. v. Stamford Corpn., No. 1512 
ante. 

1560. On motion for attachment for dlsobedlenc 
to writ.] — R. V . Ledgard, No. 1666, post. 

For defects in direction.] — See Sub-sect. 4, 0., anU 
For defects In mandatory part.] — See Sub-sect 
4, D., ante, 

1561. For irregularity — Commanding perforn 


PART VI. SECT. 6, SUB-SECT. 4,— F. 

g. Amendment — Irregularity — Varia- 
tion between writ d? order — Whether 
power to amend .] — There is no juris- 
diction to amend a writ that varies 
from the command contained In the 
order allowing its issue unless the order 
giving leave to issue la similarly 
amended either prior to or contem- 


S oraneonsly with the amendment of 
le writ.— 'll. V . Cork County C’ouncil, 
[1911] 2 I. H. 206.— IB. 

PART VI. SECT. 6, SUB-SECT. 4.— G. 

h. Mere informality is not ground 
for gua^ing the writ. ]— R. v. Turnpikk 
Trust Comrs. (1844), 1 U. C. R. 193.— 


k. Por irregularity — Command var 
ing from order for issue of writ.] 
Whore the command in a writ varj 
from that contained in the ord 
allowing the issue of such writ, it is 
matter of course to quash the writ 
varying. — R. v. Cork County Counc 
11911] 2 I. R. 206.— IR. 
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anoe of act — ^Not within powers of defendant.] — 

B. V. Tucker, No. 1460, ante. 

1562. Not allowing sufficient time between 

teste & return.] — R. v. St. Andrew &; Sr. George 
(Governors, etc.). No. 1674, poat. 

Whether objections to writ maintainable after 
return .] — See Sub-sect. 6, 0., post. 


Sub-sect. 6. — Bbturn to the Writ. 

4. In General. 

1563. Form of.] — return to a mandamus first 
traversed tlie general aUegaiions of the writ, then 
it expanded those traverses by showing in detail 
the facts on which they were to rest : — Held : such 
a mode of pleading was not calc^ated to preju- 
dice, embarrass, or delay the fair trial of the case. — 
Jl. V. Saddlers’ Co. (1863), Bail Ot. Cas. 183 ; 22 
L. J. Q. B. 451 ; 21 L. T. O. S. 169 ; 1 W. B. 448 ; 
1 C. L. B. 523. 

1564. Need not be on oath.] — Anon. (1065), 1 
Sid. 267 ; 82 E. R. 1091. 

1566. Filed after death of officer.] — Semble : a 
return to a mandamus filed after the death of the 
officer is irregular. — R. v. Holmes (1765), 3 Burr. 
1641 ; 97 E. 11. 1024. 

1566. Cannot be made to peremptory writ.] — 

(1 ) The ct. will not hear a return to a peremptory 
mandamus, though stating an attempt made to 
comply with the writ, & causes by wliich it has 
been frustrated. 

A writ of mandamus issued to the mayor, 
aldermen, & burgesses of a borough to pay instal- 
ments due imder a bond given to secure compensa- 
tion to the town clerk. A return was made, & 
a peremptory mandamus awarded. On dis- 
obedience of that writ an attachment for contempt 
was moved for. On cause being shown against 
that rule: — Held: (2) the ct. would allow an 
objection to be taken that the writ of mandamus 
was defective in directing the compensation to bo 
made out of the wrong fund, & would quash the 
writ ; (3) the attachment could not be granted 
against the “ mayor, aldermen & burgesses ” of 
the borough, but the particular individuals, who 
had been concerned in disobeying the writ must 
be named in the rule for the attacliment. — R. v. 
Ledgard (1841), 1 Q. B. 616 ; 113 E. R. 1268 ; 
sub nom. R. v. Poole Corpn., 1 Gal. & Dav. 728 ; 
10 L. .1. Q. B. 198. 

Annotations : — As to (2) Refd. H. v. East & West India Docks 

& Hlrmingham Junction Ry. Oo. (1853), 3 C, L. R. 496. 

As to (3) Apprvd. R. V. Poplar R. C, (No. 2), [1922] 1 K. B. 

95. Generally, Mentd. 11 r. Griinshaw (1847), 11 Jur. 965. 

1567. .] — There cannot be a return to a 

peremptory mandamus. — R. v. Hudson (1846), 9 
Jur. 345. 

1568. Not a pleading — Cannot be struck out — 
R. S. C., Ord. 25, r. 4.] — A return to a writ of man- 
damus is not a pleading cannot therefore bo 
struck out under R. H. 0., Ord. 25, r. 4. — R. v. 
Chbshunt Local Board, [1884] W. N. 78 ; Bitt. 
Rep. in Ch. 139. 

1569. By Justices — Court will not direct mode.]— 
R. V. Marriott, No. 1653, post. 

1570. Time for — Fourteen days between teste & 
return.] — R. v. St. Andrew & St. George 
(Governors, etc.). No. 1674, post. 

By corporation — Whether under corporate seal.] 


— See Corporations, Vol. XIII., p. 284, Nos. 
164-167. 

Variance with writ in name of corporation.] 

— See Corporations, Vol. XIII., p. 283, No. 164. 

B. By Whom made. 

See, now, 0. O. R., rr. 63, 64. 

1671. Mandamus to corporation — Return by 
mayor on behalf of majority of members — ^Liability 
for false return.] — ^A return to a mandamus 
directed to a corporation, made by the mayor in 
the name of the major part of the members without 
their consent, is a f^e return for which an informa- 
tion lies against the mayor. — R. v, Abingdon 
Corpn. (1699), 12 Mod. Rep. 308 ; 2 Salk. 431 ; 
Holt, K. B. 440 ; 88 E. R. 1340 ; svh nom. Abing- 
don Town Case, Carth. 499 ; subsequent pro- 
ceedings (1700), 1 Ld. Raym, 669. 

Annotations : — ^Befd. R. v. Hoskins (1736), Loo temp. Hard. 

188. Mentd. R. v. Holmes (1765), 3 Burr. 1641. 

1572. .] — ^A mandamus was granted 

to the mayor, etc. of N. It was moved, that tlie 
sense of the mayor differed from the majority of 
the corpn., & that he would execute the writ, 
whereas the corpn. were for returning an excuse, etc. 

it was prayed that the mayor might be ordered 
to deliver the writ to the rest of the corpn. : — 
Held : the motion would be refused for he was the 
head & principal, & proceedings might be taken 
against him. — R. v. Norwich Corpn. (170()), 
2 Salk. 432 ; 91 E. R. 375. 

Annotations "Retd. R. v. Weeks (1733), Kol. W. 290 ; R. 

V. Hoskins (1736), Loo temp. Hard. 188. 

.] — See, Corporations, Vol. XIII., pp. 319, 

421, Nos. 636, 1410. 

1573. Bailiffs after vacating office.] — R. v. 

CuTHEROE Town (1704), 6 Mod. Rep. 133 ; 87 
E. R. 889. 

Annotation : — Mentd. R. v. Montacuto (1750). 1 Win. Bl. 

60. 

1574. Mandamus to public body — ^Members may 
not make separate returns.] — (1) The rule of prac- 
tice, that there muvst be eight days between the 
teste & return of a writ of mandamus, is applicable, 
where a mandamus, absolute in the first instance, 
is directed to governors & directors of the poor 
of a district, under a local Act, to pay money from 
the poor rates, for their proportion of expenses 
incurred by the guardians of a union under Poor 
Law Amendment Act, 1834 (c. 76). 

(2) If the parties who obtain such writ make it 
returnable at an earlier day, without the leave of 
the ct., the ct., on the objection being brought to 
their knowledge, will quash the writ of their own 
act. 

(3) Semble : if there is a difference of opinion 
amongst the directors & governors, as to obeying 
the mandamus, or making a return thereto, some 
of them cannot make a separate return, or apply 
to set aside the writ for irregularity. — R. v. St. 
Andrew Sd St. George (Governors, etc.) (1837), 
7 Ad. & El. 281 ; 6 L. J. M. C. 160 ; 1 J. P. 168 : 
112E. B. 477. 

1575. Rdturn by third party — Where not preju- 
dicial to prosecutor •] — ^A rule for a mandamus to a 
magistrate, commanding him to issue a warrant 
of distress upon the goo^ of A., who showed cause 
against the rule, was made absolute, & a return 
was subsequently made. The ct. allowed A. to 
amend the return, no loss of time or other injury 
being occasioned thereby to prosecutor, but not 
to file a separate return. — ^P aynter v. R. (1846), 


part VI. sect. 6, sub-sect. 6.— B. 

I. Mandamus to member of cor- 
poration — Insufficient to deny eadsAence 
of corporatton.]— K. v. Balkwell 

J. — ^VOL. XVI. 


(1842), 6 O. S. 297.— CAN. 

1671 i. Mandamus to corporation — 
Return by it under seal — Not by ivarden. ] 
— Where a inundamus issued directed 


to a municipality, the return should be 
made under seal & not by the warden. — 
R. V. ClIABLOlTB Municjpalitt (1883). 
22 N, B. R. 636.— CAN, 


Z 
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Crown Practiob. 


Sect, 6. — Procedure: Sub-sect 6, B* dt C, (a), (&) 

^_(c).3 

10 Q, B. 008 ; 116 E. B. 344 ; sub nom* R. v. 
Paynteb, 14 L. J. M. 0. 182 ; 6 L. T. O. S. 240 ; 
10 J. P. 21 ; 9 Jiir. 926 ; subsequent proceedings^ 
sxib nom, Paynteic v. R. (1847), 10 Q. B. 908, 
914, Ex. Ch. 

1576. Where no bon& fide interest.] — Where 

a mandamub was issued to justices commanding 
them to issue a distress warrant against G. for 
non-payment of the poor rate, the ct. refused, in 
the exercise of the discretion given hy 1 Will, 4, 
c. 21, s. 4, to permit G. to make the return, & 
conduct the proceedings in the names of the 
justices, no substantial objection being made by 
him to the rate, & his conduct in opposing it not 
appearing to be bmid fide, — ^R. v. Cheek (1817), 
9Q. B. 942; 10 L. J. M. C. 65 ; 8 L. T. O. S. 885 ; 
IIJ. P. COO ; 115 E. R. 1536 ; sub noni. Cheek v, 
R., 11 Jut. 86. 

(\ What conshiuhs a Good Return. 

(a) In General. 

1577. General requisites.] — The return to a man- 
damus must not allege inconsistent causes, must 
not be argumentative, must state, clearly & 
positively, that the parties against whom it was 
^ued have performed all that it directs, that it 
is impossible to do so, or show some sufficient & 
legal reason why tliey ought not to be compelled 
to comply with its injunctions. 

Certain comrs. retmned as a reason for not 
considering the claims of complainant, that it 
was impossible to settle & agree upon the amount 
of the compensation to which he was entitled \mtil 
he had furnished further c\idcnce, but did not 
state that they had met for the purpose of con- 
sidering those claims & receiving that evidence, 
&, as further excuse, objected to the legality of I 
complainant’s notice, Ac denied his right to any , 
compensation whatever :-~Held : the return would 
be quashed as insufficient, inconsistent, Ac argu- ‘ 
mentative, Ac a peremptory mandamus awarded. — > 
Terkott V. Berwick Harbocjr Comrs. (1827), i 
5 L. J. O. S. M. C. 135. 

1578. Must be certain — Not argumentative.] — 

Returns to writs of mandamus must be certain 
definite, not argumentative. — R. v. Stephens , 
(1681), T. Jo. 177 ; 84 E. R. 1205. 

Annotation : — Consd. R. v. Hciefoid (’orpu. (1704), 6 Mod. 

Hop. 309. 

1579. .]- K. V. IlEliEFORD COKPN., • 

No. 1506, a7Ue. 

1580. .] — R. V. Canterbury CVhipn. ! 

(1726), 1 Sira. 674 ; 11 Mod. Rep. 403 ; 93 E. R. 
774. 1 

Annotatiuri .‘—Reid, Ilobarts v. London Corpu. (1882), 46 

L. T 623. I 

1581. .] — R. V. Bristol Dock Co., 

No. 1634, a7ite. 

1682. .J — R. V. Abingdon Corpn., No. 1505, ' 

a7iie. { 

1583. .]— R. r. liONG (1728), 1 Bam. K. B. 

«2 ; 04 E. R. 5«. 

1584. .] — B. V. Nottingham JJ. (1731), 

2 Bam. K. B. 60 ; 04 E. B. 353. | 

1585. .] — It is the duty of the person to 

whom a mandamus is directed to obey the writ, 
or to return a cause for not obeying it in such 
precise terms that the truth thereof may be tried 


in an action for a false return, or that, if the 
truth of the cause returned be admitted, the ct. 
may be able to judge of the goodness thereof 
(Ryder, O.J.). — B. v, Sukling (1766), Say. 174 ; 
96 E. R. 842. 

1686. .] — The particular facts must be 

’ ©ly stated on a return to a mandamus. — 
Liverpool Corpn. (1769), 2 Burr. 723 ; 

2 Keny. 424 ; 97 E. R. 633. 

Atinoiatto 7 i 8 : — Mentd. R. v. Saddlers* Co. (186p, 3 E. & B* 
72 ; J. C. V. Soo. of Contributors to Widows' Fund of the 
Faculty of Procurators in Qla^ow, [1008] A. C. 182, 

15g7. J — R. t;, Southampton Port Comrs., 

No. 1536, ante. 

To mandamus to restore to office.] — See 

No. 1345, ante. 

1588. Sufficient if suggestion traversed.] — R. 

V. Lowton Parish (1719), 11 Mod. Rep. 301 ; 88 
E. R. 1063. 

1689. .] — R. V. Penbicb (1745), 2 Stra. 

1235 ; 03 E. R. 1153. 

Annotations : — ^Refd.ll. v. Lynio Hoffls (1779), 1 Doug. K. B. 
79 ; R. V. L. & N. W. Ry. (1861), 16 Q. B. 864. 

1590. .] — R. V. Dover Corpn., No. 1638, 

post 

1691. Must not be illusory or contumacious.] — 

R. V. North Kelsey Parish Burial Board (1 892), 
Times, March 22nd, D. C. 

1592. Return alleging compliance — Order to 
execute works “ forthwith.*’] — statute directed 
that a sum of money should be paid to certain 
comr*<., who were to execute all such works ^ 
should be deemed expedient for putting certain 
banks Ac bridges in a peimanent state of stability, 
Ac for constructing the forelands Ac slopes of the 
banks, as far as practicable, upon one uniform 
system. By mandamus, reciting this clause, Ac 
that the money had been paid to the comrs., they 
were ordered to proceed to put the banks forthwith 
in a pemianent state of stability Ac security, Ac to 
construct the forelands Ac slopes of the banks, as 
far as practicable, upon one unifoim system. It 
was returned that the comrs. had from time to 
time, at all times from the passing of the Act 
hitherto, proceeded to execute all such works “ as 
should be, or were, from time to time deemed 
necessary, j^ropor, or expedient for putting the 
banks in a permanent state of stability Ac security, 
Ac for constructing the forelands Ac slopes of the 
banks, as far as practicable, upon one uniform 
system ” : — Held : this was an insufficient return, 
Ac a peremptory mandamus would be awarded. 

The ct. does not by the word forthwith mean to 
command them to do every tlung instantly, but 
to set about the works directly Ac to do what they 
can. If they had done aU they could they should 
have said so, but this they do not say (Pat- 
TESON, J.). — R. V. OuzE Bank Comrs. (1835), 

3 Ad. Ac El. 544 ; 111 E. R. 621. 

Annotation : — ^Befd. R. v. Marshland Smooth & Fen District 
Oomrs., [1920J 1 K. B. 166. 

1593 , Plaint proceeded with in obedience to 

writ — No further proceedings possible — Not contra- 
dictory or repugnant.] — To a mandamus to the 
lord & steward of a manor to hear a plaint it was 
returned that in 1835 the plaint was set aside Afc 
annulled for certain errors, stated in the return ; 
that afterwards, in 1838, in obedience to the writ, 
defts. heard the plaint again, when, for the same 
errors & others, stated in the return it was adjudged 
that the plaint had been rightly set aside in 1836 
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c. (»). ' 

m. (Jertainty to a certain intent 
generally suffieierU — Jf not itrgtimenia- 
live.] — 11. V. Dubun Corpn. (1826), 
Bait. 628 ; Welsh Reg. Cas. 81.— m. 


n. Suffleient if grounds eyre stated 
for the exercise of discretum — Claimed 
but not existing.}— -R. v. Dublin 
Trinity Colleur (Pbo%’ 08 T & Fel- 
lows) (1836), 3 It. L. Reo. N. S. 160. 


o. Insufficient unless reasonable ex- 
cuse IS offered for neglect of a statutory 
duty.l — R. V . TUAM Union Guardians 
OF THE Poor (1848), 9 I. L. R. 320. — 

IR. 
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& that they could not take further cognisance 
of the plaint ; that therefore they could not 
proceed In the plaint ae by the wnt they were 
commanded: — Held: (1) the return was not 
contradictory on the ground that it stated both 
that the plaint had been proceeded with in obedi- 
ence to the writ, & that it could not be so proceeded 
with ; (2) the return showed that judgment had 
been given, & this ct, could not review it. — B. v. 
Old Hall {Lord op the Manor) (1839), 10 Ad. 
& El. 248 ; 2 Per. & Dav. 616 ; 3 Jur. 868 ; 113 
B. R. 96 ; sub nom, R. v. Godfrey, 8 Li J. Q. B. 243. 

1594'. Return applying to date of return or teste 
of writ — Not to time when original application 
made.] — Qu. : whether a return to a mandamus is 
sufficient, which applies to the date of the return 
or the teste of the writ, but not to the time when 
the original application was made to do the act 
commanded by the writ. — R. v. Kensington 
(1846), 6 L. T. O. S. 296 ; subsequent proceedings 
(1848), 12 Q. B. 654. 

(6) Several Causes for Non-compliance alleged. 

1595. All consistent causes may be returned.] — 
A return to a mandamus may rely upon several 
independent causes. If those causes are contra- 
dictory the return is void. — R. v. Norwich Oorpn. 
(1706), 2 Ld. Raym. 1244 ; 2 Salk. 436 ; Holt, K. B. 
444; 92B. R. 320. 

Annotations Eefd. R. V. Pomfret Coron. (1712), 10 Mod. 

Rep. 107 ; K. ». Old HaU (1839). 10 A(L & El. 248. Hentd. 

R. V. Weeks (1734), Kel. W, 290 ; R. v. Hoskins (1736), 

Lee temp. Hard. 188; K. v. London Corpn. (1832), 3 

B. & Ad. 255. 

1596. .] — Wright v. Fawcett (1767), 4 

Burr. 2041 ; 98 E, U. 63. 

Annotations : — ^Refd. R. v. New Windsor Corpn. (1845), 

7 Q. B. 908. Mentd. K. v. Saddlors’ Co. (1803), 10 H. L. 

Cas. 404. 

1597. Though some bad & some good.] — If 

a return to a mandamus consist of several inde- 
pendent matters not inconsistent with each other, 
but part of them good in law, & part bad, the ct. 
may quash the return as to such part only as is 
bad, & put prosecutor to plead to or traverse the 
rest. WTiere two causes returned are incon- 
sistent, the whole is bad- — R. v. Cambridge Corpn. 
(1788), 2 Term Rep. 456 ; 100 E. R. 245. 

1595 , j — Where the return to a man- 

damus contains a statement of facts partly true 
& partly false, the whole return is not thereby 
vitiated, the ct. will not grant a peremptory 
mandamus under such circumstances, unless the 
facts which are true are in themselves insufficient 
to show that a mandamus ought not to issue. — 
R. V. Leicester & Northampton Canal Co. 
(1841), 6 J. P. 708. 

1599. .] — To a writ of mandamus 

requiring defts. to enter A. on the burgess roll of 
W., being duly qualified, deft, returned that A. 
was not duly qualified, & also that he was dis- 
qualified, by reason of his not having paid certain 
rates. On demurrer to the whole return ; — Hdd : 
it being admitted that the non-payment of rates 
was no disqualification, that part of the return, 
wluch traversed tiie general allegation in the 
writ that A. was duly qualified was suffiLcient. — 
R. V. New Windsor Corpn. (1845), 7 Q. B. 008 ; 
14 L. J. Q. B. 319 ; 5 L. T. O. S. 406 ; 9 Jur. 
798 ; 115 B. R. 730. 

Annotation: — Confd. R. v. Dover Corpn. (1847), 11 Q. B. 

260. 


1600. .]— R. V. Bluck (1846), 10 J. P. 

Jo. 387. 

1601. .] — The rule of law is, that wherever 

there is a mandamus directed to a party to do 
some act, or to return some cause to the contrary, 
it is competent to that person to return as many 
causes as he pleases, provided they are not incon- 
sistent, if any one of them is sufficient, no 
peremptory mandamus will be awarded (Parke, J.). 
— ^R. V. London Corpn. (1832), 3 B. & Ad. 266 ; 
1 L. J. K. B. 79 ; 1 L. J. M. 0, 10 ; 110 E. R. 96 ; 
subsequent proceedings (1833), 6 B. & Ad. 233. 
Annotations : — Msntd. R. v, Oundle (1834), 1 Ad. & El. 283 ; 

R. V. Johnson (1839), Macl. & Rob. 1 ; R. v, Darllnarton 
School (1844), 9 Jur. 21 ; A.-G. v, Powis (1853). Kay, 186 ; 
Re Ashlln, Ex p, Glyn (1854), 23 L. T. O. S. 16 ; R. v, 
Saddlers* Co. (1861), 4 L. T. 54. 


1602. Causes inoonsistent — Return quashed.] — 

A return to a mandamus, that the party removed 
was duly elected, that he was removed for non- 
attendance, Sc that his election void by his 
not having taken the sacrament, is bad for its 
repugnancy. — R. v, Pomfret Corpn. (1712), 10 
Mod. Rep. 107 ; 88 E. R. 648. 

1603. — — .] — R. V. Cambridge Corpn., 

No. 1597, ante. 

1604. .] — (1) If several inconsistent 

causes be returned to a mandamus tlio ct. will 
quash the whole return. 

(2) After a return has been made to a man- 
damus, deft, cannot make any objection to the 
writ itself. — R. v. York Corpn. (1792), 5 Term 


Rep. 66 ; 101 E. R. 38. 

Annotations: — As to (1) Eefd* R. v, Dover Corpn. (1847), 

't t r\ T> 0*7^ A A 4r% /0\ H/kvisiA T> f t 1 


(c) To Mandamus to elects admit or appoint to 
Office. 

1605. To elect — ^That election has taken place.] — 

It is a good return to a mandamus for electing an 
officer, that there has been an election. — K. v, 
Williams (1754), Say. 140 ; 96 E. R. 830. 

1606. To admit — Not duly elected.] — it. v. Hill 
(1691), 1 Show. 253 ; 89 B. B. 555. 

1607. Admission of two persons.] — 

Upon a mandamus to swear in two churchwardens, 
a return that they were not duly elected is bad, 
unless it shows that neither of them was. — ^R. v. 
Guise (1704), 2 Ld. Kaym. 1008 ; 3 Salk. 88 ; 
92 B. B. 171 ; sttb nom. R. v. Guy, 6 Mod. Rep. 89. 

1608. .] — To a mandamus to ^mit 

B. into the office of churchwarden, reciting that 
he had been duly elected, a return that 13. was not 
duly elected is good. — It. v. Williams (1828), 
8 B. & 0. 681 ; 3 Man. & By. K. B. 402 ; 2 Man. 
& Ry. M. C. 32 ; 7 L. J. O. S. M. C. 46 ; 108 E. B. 


1196. 

Annotations : — Coiisd. R. v. Sarum Bp., [1916] 1 K. B. 466. 
Refd. R. V. New Windsor Corpn. (1845), 7 Q. B. 968 ; 
R. V. L. & N. W. Ry. (1861). 16 Q. B. 864 ; R. v. Saddlers' 
Co. (1863), 10 H. L. Cas. 404. Mentd. Story r. Colk (1 848), 
6 Notes of Cases Supp. xzxiii; Westerton r. Davidson 
(1854). lEoc. &Ad. SS5. 

1609. .] — ^A mandamus to admit M. 

to the office of alderman having issued, the return 
stated that M. was elected by a majority of votes. 
Sc returned as so elected to the ct. of mayor Sc 
aldermen, that a petition was presented to that ct. 
against M.*s admission to the office, whereuMn 
they examined the merits of the petition acccRMung 


PART VI. SECT. «, SUB-SECT. 5.— 

0. (b). 

1565 i, AU consistent causes may be 
returned .] — ^Whete the treasurer of a 
distiiot ooniMsU refused to pay the 
aoooimt of the clerk of the peace for 


certain scrvloos, Sc returned to a 
mandawMs nisi that such charges were 
not shown by the clerk of the peace 
to be connected with the administra- 
tion of Justice, or to have been specifi- 
cally WTided for hy tow, m m to 
render it necessary that they should be 


audited hy the district council ; Sc 
returned further, that there were no 
fluids in his hands out of which he 
could pay those charges ; the return 
was allowed.— CiiBBK of thu Psaob e- 


WssTBEN Dismicr Municipal 
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to custom, Sc determined that he was not a fit & 
proper person to be admitted to the office, nor duly 
elected. Sc further, that he was not in fact duly 
elected ; — Held : this return was not inconsistent. i 
— R. V. London Corpn. (1833), 6 B. & Ad. 233 ; 

1 Nov. Sc M. K. B. 285 ; 2 Nev. Sc M. K. B. 126 ; 

2 L. J. K. B. 186 ; 110 E. B. 778. 

1610. Not elected.] — Not chosen is a good 

return to a mandamus to swear churchwardens. — 
R. r. Twitty (1702), 2 Salk. 433 ; 7 Mod. Bep. 83 ; 
Holt, K. B. 442 ; 91 E. B. 377. 

AnnoUxHon ; — Consd. R. v, Williams (1828), 8 B. & C. 681. 

1611. .] — Non fuit eleciua is a good 

return to a mandamus. — ^B. v, Cornwall Corpn. 
(1708), 11 Mod. Rep. 174 ; 88 E. R. 971. 

1612. .] — Non fuit elecius is not a 

good return to a mandamus to swear a church- 
warden. — B. V. White (1724), 2 Ld. Raym. 1379 ; 

8 Mod. Rep. 325 ; 92 E. R. 399. 

Annotations: — ^H.P. R. v. Harwood (1725), 2 Ld. Raym. 
1405. Consd. R. V. Williams (1828), 8 B. &; C. 681. 

1613. .] — On a mandamus to the 

ecclesiastical officer to swear in a person elected 
churchwarden, the officer may return that the 
person he is directed to swear in was not elected. — 
B. 1’. Harwood (1725), 2 Ld. Raym. 1405 ; 8 
Mod. Rep. 380 ; 92 E. B. 414. 

Annotations : — Consd. R. r. Williams (1828), 8 B. & C. 681. 
Befd. R. V. Sow’ter (1900), 70 L. J. Q. B. 87. 

1614. Election void — Must show not subse- 


quently elected.] — R. v, Abingdon Corpn., No. 
1505, ante. 

1015, Thai mandamus wrongly directed.] — 

If a mandamus be granted to the master of a 
college to admit a fellow, the ct. will not supersede 
the writ on an affidavit by the master that there is 
a visitor, but he must return that fact to the writ. — 
R. V. Whaley (1740), 2 Stra. 1139 ; 7 Mod. Rep. 
308 ; 93 E. R. 1087. 

1616. Lis pendens.] — Lis pendens is not 

a good return to a mandamus to swear in chui'ch- 
wardens, though accompanied with very special 
circumstances. — R. v. Harris (1763), 1 Wm. Bl. 
430 ; 3 Burr. 1420 ; 96 E. R. 245. 

Annotations : — Consd. R. v. Sowter, (1901 ] 1 K. B. 66. Reid. 
R. V. WUliams (1828), 7 L. J. O. S. M. O. 46. Blentd. 
Hanison i?. Barrett (1876), Triat. 43. 

1617. Setting out custom to hold court for 

admission — Need not specify time.] — In setting 
out in the return to a mandamus, a custom to 
hold cts. for the admission of freemen the place 
is sufficiently alleged if it be averred to be held 
within the city Sc the time when need not be set 
out. — R. V. Bosworth (1739), 2 Stra. 1112; 93 
E. B. 1066. 

See, also^ Corporations, Vol. XIII., pp. 305, 
307, Nos. 374, 395-^398. 


1618. To appoint overseers — **Did nominate Sc 
appoint.’^] — Upon a return to a mandamus for 
appointing overseers it was excepted that it was 
only said that in pursuance of the mandamus we do 
humbly certify, that did nominate & appoint, etc. 
without saying that we did ; — Held : the return 
wDuld be disallowed. — R. v. Lancaster JJ. (1734), 
2 Bam. K. B. 430 ; 94 E. R. 699. 

1619. That place not village or township.] — 

It is a good return to a mandamus for appointing 
overseers that the place is not a village or town- 
ship. — B. V. Welbeck, Nottinghamshire (In- 
habitants) (1740), 2 Stra. 1143 ; 93 E. R. 1089. 


A'Mu^ions : — Consd. R. «. Showier (1763), 3 Burr. 1391 
Befd. R. V, Middlesex JJ. (1754), Say, 148 ; R. v. Bod 
fordBhlre JJ. (1782), Cald. Mag. Cae. 167. 


(d) To Mandamus to restore to Ojjice. 

1620. General rule — ^Must state opportunity given 
to answer charge.] — Exeter City v. Glide (1692), 
4 Mod. Bep. 83 ; Holt, K. B. 169 ; 87 E. R. 246 ; 

nom. B. v. Glide, 12 Mod. Rep. 27 ; sub nom. 
B. V. Exeter Corpn., 1 Show. K. B. 364 ; Holt, 

K. B. 435 ; Comb. 197. 

Annotations: — Oonsd. R. v. Shrewsbury Corpn. (1734), 
Ridg. temp. H. 46. Mentd. R. v, Cambridffe University, 
Bentley’s Case (1724), Fort.es, Rep. 202 ; K. v. Ponsonby 
(1766), 1 Keny. 1 ; R. v. London (1785), 4 Doug. K. B. 
360 ; Osgood V. Nelson (1869), 10 B. & S. 119. 

1621. .] — return to a mandamus to 

restore to office considered insufficient, because 
it did not state that the party had been sum- 
moned to answer to the charge before he was 
removed. — R. v. Gaskin (1709), 8 Term Rep. 209 ; 
101 E. R. 1349. 

Annotations : — Folld. R. v. Smith (1844), 5 Q. B. 614. Mentd. 
Doo d. Thanet v. Oartham (1823), 8 Moore, C. P. 368 ; 
R. V. Darlington School (1844), 6 Q. B. 682 ; Me Hammer- 
smith Ront-Chargo (1849), 4 Exch. 87 ; Bonokcr v. Evans 
(1850), 16 Q. B. 162 ; ti. v. ChesMro Lines Committee 
(1873), 42 L. J. M. C. 100 ; Abergavenny v. Llaudafl Bp. 
(1888), 20 Q. B. D. 460. 

1622. .] — ^Mandamus to a vicar to 

restore H. to the office of parish clerk. Return, 
that H. had on several specified occasions mis- 
conducted himself. Plea, stating that 11. had 
not been summoned to answer for his conduct 
before his removal : — Held : the return was bad 
for not showing such summons. — R. v. Smith 
(1844), 6 Q. B. 614; 1 Hav. Sc Mer. 564; 13 

L. J. Q. B. 166 ; 2 L. T. O. S. 400 ; 9 J. P. 5 ; 
8 Jut. 599 ; 114 E. R. 1381. 

Annotations: — Mentd. R. v. Darlington School (1844), 6 
Q. B. 682 ; Re Teather & I’oor Law Coinrs. (1850), 19 
L. J. M. C. 70; Abergavenny e. Llandall Bp. (1888), 
20 Q. B. D. 460. 

1623. Custom to remove at pleasure — Must be 
particularly stated.] — custom to remove ad 
libitum is good, but it must be returned positively. 
— R. V. Coventry Corpn. (1698), 2 Salk. 430 ; 
1 JA. Raym. 391 ; 91 E. R. 273. 

1624. Removal pursuant to custom.] — 

Return to a mandamus, that* C. was not* duly 
elected sexton according to ancient custom, that 
there is a custom for the inhabitants, etc., to remove 
at pleasure, Sc that C. was removed pursu.ant to 
such custom, is good. — R. v. Taunton St. .Iames 
(Churchwardens) (1776), 1 Oowp. 413 ; 98 E. R. 
1160. 

Annotations: — Consd. R. v. Cambridge Corpn. (1788), 2 
Tenn Rep. 456. Refd. R. v. Lymo Regin (1779), 1 Doug. 
K. B. 79. 

1625. Power to remove — Good cause for removal.] 

— ^Return of a mandamus to restore an officer 
showed a power to remove Sc good cause of removal, 
namely bribery : — Held : a good return, though 
the otience was indictable Sc there had been no 
conviction. — R, v. Carlisle Corpn. (1723), Fortes. 
Rep. 200 ; 8 Mod. Bep. 99 ; 92 E. R. 817. 
Annotations .—Refd. U. V. Derby Con>n. (17.35), Leo temp. 
Hard. 153. Mentd. R. v. Shrewsbury Corpn. (1735), Lee 
temp. Hard. 147. 

1626. Need not be alleged to be in corporate 

body at large.] — G) Id ^ return to a mandamus to 
restore, if it is stated that the party was removed 
by the corporate body at large, it is unnecessary 
to aver that the jDower of removal is vested in 
them, because it is incidental to them, unless 
given by charter, bye law, etc. to a select part. 

(2) All action will lie for a suppressio veri in a 
return, as well as for an allegatio feusi. 

(3) When non-residence is a ground for removing 
a corporator, it is unnecessary to summon him 
previously to come Sc reside. — R. v. Lyme Regis 
Corpn. (1779), 1 Doug. K. B. 149 ; 99 E. R. 98. 
Annotation : — As to (1) Befd. R. v. Westwood (1880), 7 

Bing. 1. 
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1627. Consent to removal.] — It is not a good 
return to a mandamus to restore a member of a 
corpn. that he consented to be turned out. — R. v. 
Lane (1709), 2 Ld. Raym. 1304 ; 11 Mod. Rep. 
270 ; Fortes. Rep. 275 ; 92 E. R. 364. 

Annotations: — Refd. R. v. Carlisle Corpn. (1723), Fortes. 

Rep. 200 ; R. v. Derby Corpn. (1735\ Leo temp. Hard. 
15S. Mentd. R. v. Patteson (1832), 4 B. & Ad. 9. 

1628. Never properly admitted.] — To a man- 
damus for restoration to the town clerkship of 
H. a return was made that A. never was admitted 
in a proper way to the office : — Held : the return 
was bad as it should have been that he was not 
admitted. — Hereford’s Case (1664), 1 Sid. 209; 
82 E. R. 1061. 

1629. .] — ^Mandamus to restore A. to the 

office of coroner. The return stated that on a 
certain day he was duly chosen, but that neither 
at the time of his election, nor since that time, 
nor is ho yet admitted, etc. : — Held : this was a 
sufficient denial of his admission at any time 
whatsoever, & was a good return. — R. v. King’s 
Lynn Corpn. (1737), Andr. 105 ; 95 E. R. 318. 
Annotation : — Refd. R. v, Lynio Rogls (1779), 1 Doug. K. B. 

79. 

1630. .] — A peremptory mandamus was 

granted to a common council man for not setting 
out in the return to a mandamus that the party 
was summoned. — R. v. King’s-Lynn Corpn. 
(1734), Cunn. 98 ; 91 E. R. 1080. 

Annotatum .—Refd. R. i\ Liverpool Corpn. (1759), 2 Burr. 
723. 

1631. No knowledge of election.] — Basset v, 
Barnehtablb Corpn., No. 889, ante, 

1632. Not duly elected.] — A return to a man- 
damus non fuit dehite eleclus is good. — R. v. 
Lambert (1690), 12 Mod. Rep. 2 ; 88 E. R. 1125 ; 
suh nom, Lambert’s Case, Carth. 170. 

Annotation Refd. R. v. Lyino Bogia (1779), 1 Doug. K. B. 

79. 

1633. Elected yearly — & removed at end of year 
— Time of election not stated.] — R. v. Chester 
City, No. 1346, ante, 

1634 . Must show another chosen.] — On a 

mandamus to restore a town clerk a return that 
he was annxiatim eligihilis is bad. The office of 
town clerk is primd facie an office for life. 

Besides, though he be annuaiim eligibllia, he 
may continue town clerk, & will do so, until they 
choose another {per Cur.). — R. v, Uurham Corpn. 
(1713), 10 Mod. Rep. 146 ; 88 B. R. 667. 

1635. Removal for crime — Crime must be ; 
alleged.] — R. v, Shaw (1697), 12 Mod. Rep. 113; i 
88E. R. 1202. 

1636. Removal for absence.] — R. v, Shrews- 
bury Corpn. (1735), 7 Mod. Rop. 201 ; Ridg. ' 
temp, n. 46 ; 2 Barn. K. B. 394 ; Lee temp. Hard. 
147 ; 87 E. R. 1190 ; svhsequent proceedings , suh 
nom, Shrewsbury Town v, Kynaston (1737), 

7 Bro. Pari. Cas. 396, H. L. 

Annotation : — Mentd. R. v. Theodorick (1807), 8 East, 543. 

1637. Residential disqualification — Need not state 

previous summons to reside.] — R. v, IjYmb Regis , 
Corpn., No. 1626, ante, I 

1638. Disqualification by non-payment of rates — | 
Must show nature of rates & time when made — 
Mode of assessment & liability of prosecutor.] — ^A 
return, alleging the non-payment of certain rates 
as a ground of disqualification, must show with 
certainty &: particularity the nature of the rates, 
the times when they were made, & how prosecutor 
was assessed to & became liable to pay them. — 
R. V, Dover Corpn. (1847), 11 Q. B. 260; 17 
L. jr. M. C. 76 ; 12 Jur. 334 ; 116 B. R. 473, Ex. 
Ch. 

Annotations : — Mentd. Re Harwich Corpn. (1852), 21 
L. J. Q. B. 193 ; Aslatt v, Southampton Corpn. (1880). 
10 Ch. D. 143. 


Return must be certain.] — See Nos. 1678-1587, 
ante. 

See, further, Corporations, Vol. XIII,, pp. 281, 
284, 306, 317-321, 324, Nos. 121, 168, 378, 612, 
519. 636, 647-664, 663, 597. 

(e) To Mandamus to Inferior Tribunals, 

1636 . To Justices — ^To determine compiaint — 
Compiaint determined.] — To a mandamus to jus- 
tices to determine a complaint before them, they 
returned that it was determined, which was 
allowed. — B. v, Richardson (1743^ 1 Wils. 21 ; 
95 E. R. 470. 

Annotation :—Retd, R. v. Old Hall (1839), 10 Ad. & El. 248. 

1640 . To give Judgment in indictment — 

Statement of erroneous Judgment.] — The ct. will 
not quash a return to a mandamus, which directs 
the justices of an inferior ct. to give judgment on 
an indictment, merely because it states an erroneous 
judgment given below. — R. v. West Riding op 
Yorkshire JJ. (1798), 7 Term Rep. 467 ; 101 
E. R. 1080. 

Annotations .-—Refd. R. v. Old Hall (1839), 10 Ad. & El. 248. 

Mentd. R. v. Gloucestershire JJ. (1844), 8 Jur. 1069. 

1641 . To hear appeal — Appeal already 

heard & determined.] — R. v, Sussex (Eastern 
DIVISION) JJ. (1846), 1 New Mag. Cas. 389 ; 5 
L. T. O. S. 241 ; 9 J. P. Jo. 387. 

1642 . Return Justifying refusal to 

hear.] — A writ of mandamus commanded justices 
to hear an appeal by the overseers of L. against 
an order of two justices adjudging the settlement 
of a lunatic to be in L. & ordering the overseers 
of L. to pay a sum of money so long as the lunatic 
should bo confined in the asylum under another 
order made by the same two justices, & bearing 
date the same day. The return set out facts 
relating to “ the said order ” & justified the refusal 
to hear : — Held : it sufficiently appeared that the 
order referred to in the return was the order 
addressed to the overseers of L. & appealed against 
by them. — R. v. West Riding op Yorkshire JJ. 
(1847), 10 Q. B. 763 ; 16 L. J. M. C. 171; 9 
L. T. O. S. 311; 11 .1. P. 662; 11 Jur. 1013; 
116 E. R. 290. 

See, further. Magistrates. 

( / ) Other Cases, 

1643 . To commissioners to levy rate — Return 
that commission expired shortly after writ.]-^It 
is a good return to a mandamus commanding 
comrs. of sewers to make a rate to reimburse an 
expenditor that they had before the writ issued 
made a rate by which he would be reimbursed, & 
that their commission expired within so short a 
time ^ter the service of the writ that they could 
not make a fresh rate. — R. v, Tendring, Lexden 
& Winstreb Sewers Comrs. (1727), 2 Ld. Raym. 
1479 ; 92 E. R. 461. 

1644 . To deliver books & documents — Return 
that books not in possession of party at time of 
writ or since.] — ^A mandamus suggested that deft, 
was surveyor of the highways for a time named, 
& now expired, & commanded him ^ deliver to 
the churchwardens all books, etc., in his possession, 
or show cause to the contrary. Deft, returned 
that he had not, on the day of the teste of the 
mandamus, nor since, nor now, nor when he was 
required on behalf of the churchwardens, any 
books, etc,, in his possession : — Held : this was a 
good return. — R. v. Round (1835), 4 Ad. & El, 
139 ; 1 Har. & W. 646 ; 6 Nev. & M. K. B. 427 ; 
3 Nev. & M. M. 0. 307 ; 111 E. R. 740. 

Annotations : — ^Reld* R. v, Payn (18+0), H Ad. & El. 955 ; 

R. tJ. Kensington (1848), 12 Q. B, 654 ; R. v, L. Sc N, W. 

Ry. (1861), 16 Q. B. 864. 
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secU 6, . <t* jR.] 

1645. To allow Inspection of orders of sessions de 
accounts — Return claiming statutory authority for 
refusal.] — To a mandamus^ calling on the justices 

clerk of the peace of a county to allow rate- 
payers an inspection of certain orders of sessions, 
concerning the expenditure of the county rate, & 
all accounts, etc., relating to such orders, it was 
returned that inspection of the orders had been 
given, but that the accounts were those of the 
treasurer A; high constable, which had been passed 
at sessions, & deposited with the clerk of the peace, 
according to County Rates Act, 1738 (c. 29), s. 8 ; 
& that an abstract thereof had been published, 
according to County Rates Act, 1816 (c. 61), s. 18 ; 
wherefore the inspection of such accounts had been 
refused : — Held : a good return. — R. v. Stafford- 
shire J J. (1837), C Ad. & El. 84 ; 1 Nov. & P. K. B. 
260 ; Nev. & P. M. O. 71 ; Will. WoU. & Dav. 98 ; 
6 L. J. M. C. 65 ; 1 J. P. 136 ; 112 E. R. 33. 
Annotations : — BeM. Ex p. Brigprs (1859), 1 E. & £. 881. 

Ment^ Mutter v. Eastern Sc Midlands Hy. (1888), 38 

Ch, D. 92. 

1646. To compel officers to pay money to guar- 
dians — Return denying appointment of guardians — 
Not specifying defect in appointments.] — man- 
damus to the officers of a parish included in an 
union, formed under Poor Law Amendment Act, 
1834 (c. 76), s. 20, recited the due appointment of 
certain persons to be guardians of the poor of the 
union, & directed them to pay a sum, out of the 
poor rates collected by them, to the treasurer 
of the union. The retium stated that the supposed 
guardians were not duly appointed under the 
provisions of the Act, & that, at the issuing of 
the writ, the supposed guardians therein mentioned 
wore not guardians of the poor of the union : — 
Held : the return was insufficient for not distinctly 
setting forth any defect in the appointment, & 
would be quashed on motion, & a peremptory 
mandamus awarded. — R. v. St. Andrew & St. 
George the Martyr (Governors, etc.) (1839), 
10 Ad. & El. 736 ; 3 J. P. 352 ; 113 E. R. 279. 

1647. To carry out statutory duty — ^To build 
railway — ^Return alleging incapacity to obey.] — 
Mandamus to a railway co. to make a branch 
authorised by an extension Act, which incorporated 
Lands Clauses Consolidation Act, 1845 (c. 18). 
Return : that the capital required to make the 
branch was not suhscribed for by any contract, 
according to sect. 16 of the Act, & that the branch 
could not be made without the exercise of the 
compulsory powers to take land. It appeared on 
the record that the period for the exercise of the 
compulsory powers had expired since the return & 
before the judgment : — Held : (1 ) sect. 16 was not 
applicable to an extension Act where the funds 
were to be furnished by the co. ; (2) even if the 
sect, were applicable, the return showed no inca- 
pacity to obey the writ, as it did not aver that 
defts. were unable to procure the execution of the 
subscription contract ; (3 ) a peremptory mandamus 
must be awarded, though, since the return, 
compliance had become impossible. — R. v. Great 
Western Ry. Co. (1862), 1 E. & B. 263 ; 22 
L. J. Q. B. 66 ; 20 L. T. O. S. 93 ; 17 Jur. 86 ; 
118 E. R. 434 ; revad, on other grounds, sub nom. 
Great Western Ry. Co, v, R. (1863), 1 E. A; B. 
874, Ex. Oh. 

Annotaiions:—Aato(3)UM. Sbackell u. West (1859), 2 E. 

& E. 326. QenereOlv, Meiltd. Weldr. L. &S. W. Ry. (1862), 

32 Beav. 340; Forbes r. Iiee Conservancy Boam (1879), 

48 L. J. Q. B. 402. 

1648. Return that company could not 

acquire land.] — ^Mandamus to a x^way co. to 


make a line, authorised by an Act, The time 
limited for the exercise of tJie compulsory TOwers 
for acquiring had expired. The writ contewed a 
suggestion t^t defts. had given notices, & made 
contracts, by virt/ue of which they were either 
actually in possession of, or entitled to acquire the 
fee simple in possession of, all the lands required 
for the purpose of constructing ** the line. Return : 
that defts. were not nor are ** either actually in 
possession, or entitled to acquire the fee simple or 
possession, of all the land required for the purpose 
of constructing ” the line : — Held : the return was 
bad in substance, as, consistently with its truth, 
defts. might have it in their power to purchase 
the part of which they were not possessed ; & 
therefore the return did not show inability. — 
R. V. Great Western Ry. Co. (1853), 1 E. & B. 
774 ; 22 L. J. Q. B. 263 ; 21 L. T. O. S. 74 ; 17 
Jur. 817 ; 1 0. L. R. 71 ; 118 E. R. 626. 

1649. To fence road over private property — 

Return alleging satisfaction made to owner — Lack 
of funds.] — R. V, Luton Roads Trustees, No. 
1030, ante. 

1660. To pay money to burial board — Return that 
board not legally formed.] — The parish of M. 
divided into fourteen townships, each maintaining 
its own poor & raising its own poor rate. In 
Juno 1858 a vestry of the entire parish resolved 
upon having a new burial-ground, & a burial board 
was appointed. The sum of £3,000 having been 
borrowed for the purposes of the now burial- 
ground, it became necessary to call for £303 6s. 5rf. 
out of the poor-rates, to pay the interest, etc., & 
the sum of £55 8s. Id, was apportioned upon the 
township of M. The overseers of M. having 
refiLsed io pay, a mandamus issued to compel 
payment, to which they made a return that the 
approval of the Secretary of State was not obtained, 
as required by Burial Act, 1857 (c. 81), s. 9, & 
that the board was therefore not legally formed : — 
Held: the return was a good answer 1o the 
mandamus. — R. v, Wright (1861), 6 L. T. 345 ; 
8 Jur. N. S. 260 ; 10 W. R. 86. 

1651. To churchwardens to convene meeting 
pursuant to precept — Return that precept Issued to 
predecessors — & meeting convened by predecessors.] 
— R. V, Monkstown Union (Churchwardens), 
R. V, Nugent (1843), 1 L. T. O. S. 361. 

D. Amendment and Withdrawal of. 

1652. Amendment — Clerical error.] — ^A clerical 
mistake may be amended in the return to a man- 
damus, after the return has been filed. — R. v, 
Lyme Regis Corpn. (1779), 1 Doug. K. B. 135 ; 
99 E. R. 89. 

Annotations Befd. H, V. Grampound Corpn. (1798), 7 

Term Rep. 699 ; R. v. Conyers (1846), 10 Jur. 899. 

1653 . Where question not sufficiently raised 

— At instance of party Interested — Return by 
Justices.] — The ct. will not direct in what manner 
justices shall make their return to a mandamus, 
but if the return made to a mandamus be insuffi- 
cient to raise the question intended to be agitated, 
the ct. will, at the instance of the party interested, 
make a rule givi^ the justices liberty to amend in 
the manner required, if they shall be so minded. — 
R. V. Marriott (1822), 1 Dow. & Ry. K. B. 166 ; 
1 Dow. & Ry. M. 0. 62. 

1654. .] — R. V. Kent (Inhabi- 

tants) (1844), 4 L. T. O. S. 112 ; 8 J. P. Jo. 756. 

1666. By third party Interested.] — ^By 1 

Will. 4, c. 21, s. 4, after a mamstrate has made a 
return to a mandamus requiimg him to issue a 
distress warrant, Ss prosecutor has demurred, the 
Ct. of Q. B. will give leave to the party interested, 
who has had notice under the we nisi tor the 
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manda m tia & has shown cause, to amend the 
magistrate's return So conduct the defence the 
magistrate not opposing the application for such 
leave. — ^P ayntbh v. R. (1847), 10 Q. B. 908 ; 
16 L. J. M. 0. 136 ; 13 J. P. 467 ; 11 Jur. 973 ; 
116 B. R. 344, Ex. Oh. 

As to right of party interested to maJ^e return, 
see Sub-sect. 6, B., ante, 

1656. Not to set forth different constitu- 

tion — ^Return by corporation — After verdict.] — 

After verdict on a traverse to return to a mandamus 
made by a corpn., the ct. would not allow defts. 
to amend the return by setting forth a different 
constitution. — ^R. v. Gbampoxjnd Oorpn. (1798), 
7 Term Rep. 699 ; 101 B. R. 1206. 

Annotation : — Mentd. Matthews v. Swift (1835). 1 Hodpr. 
175. 

1657. Withdrawal — By leave of court.] — R. v. 

Barker (1763), 3 Burr. 1379 ; 97 E. R. 884. 

1668. Consent of both parties.] — 

R. V. Tendring Hundred Waterworks Co. 
(1912), 76 J. P. Jo. 616, D. 0. 

1659. Court will not order — Return con- 

taining matter demurrable & traversable.] — The 
ct. will not order the return to a mandamus to 
be taken off the files of the ct., notwithstanding 
it contains several mattci's, some of which, if true, 
would be a good answer to the writ, & which 
would be admitted by prosecutors demurring 
under 0 & 7 Viet. c. 67, for the purpose of objecting 
to the validity of the other part of the return. — 
R. V , Birmingham Oorpn. (1814), 3 L. T. O. S. 
220; 8J. P. Jo. 407. 


Sub-sect. 0. — Proceedings on the Return. 

A, In General, 

See, now, C. O. R., r. 136. 

1660. Right to begin— Party objecting to return 
— Though objection taken to form of mandamus.] — 

(1) A mandamus, to appear & produce & explain 
accounts to auditors, cannot direct the parties 
to appear, etc., at such time & place as the 
auditors may appoint & give notice thereof, where 
by statute the parties are only required to appear 
at a meeting directed Id bo held at a certain place. 

(2) When, upon a motion to quash the return to a 
mandamus for insufficiency & to issue a peremptory 
mandamus, the matter is set down in the Crown 
pajjer for argument, counsel for the Crown is 
entitled to begin, although the counsel for defts. 
propose to urge objections to the mandamus 
itself. 

(3) Th e ct. has power to mould the rule for a man- 
damus, but cannot re-mould the writ after it has 
issued, & award a peremptory mandamus in a 
more limited form than the original mandamus. — 
R. V, St. Pancras Church Trustees (183.5), 3 
Ad. El. 535; 5 Nev. & M. K. B. 219; 3 
Nev. & M. M. C. 245 ; 111 E. R. 617. 

Annotation : — Aa to (1) cC* (3) Refd. R. v. Tithe Comre. (1 849), 

14 Q. B. 459. 

1661. ,] — ^Wlien the validity of a 

return to a mandamus is argued on a concilium, 
the party impugning the return must begin, 
although the opposite party stated that ho shall 
object to the form of the mandamus. — R. v, St. 
Pancras Church Trustees (1837), 0 Ad. & El. 
314 ; 1 Nev. & P. K. B. 607 ; Nev. & P. M. C. 196 ; 
112 E. R. 119. 

Annotation : — Mentd. R. v. Poor Law Comrs. (1851), 17 Q. B. 

445. 

1662. Prosecutor bringing forward other claims 


— ^Not before court on motion.] — R. v, Manchester 
Oorpn. (1844), 3 L. T. O. S. 219. 

1663. Order for inspection of documents — On 
traverse of return— Mandamus to enforce civil 
rights.] — R.v. Ambergate,etc.,Ry. Co., No. 1488, 
ante, 

1664. Place of trial.] — Though by 9 Ann. 
c. 20, R. 2, prosecutor of a mandamus, to which 
there is a return, & issue taken on the facts therein, 
had an option to try the question in the same 
county in which he might have brought an action 
for a false return, yet if all the material facts are 
alleged in one county & issue taken thereon there, 
he cannot issue the venire facias into another 
county, though he might originally have alleged 
the facts there, & have there brought his action 
for a false return. — R. v, Newcastle upon Tyne 
Oorpn. (1800), 1 East, 114 ; 102 E. R. 16. 

1665. Where issue directed to be tried — Effect of 
delay by applicant.] — When the Ct. of K. B. 
directs an issue to be tried on the return to a man- 
damus, it must be done within a year, or the ct. 
will proceed as if appet. for the mandamus had lost 
the trial.— May’s Case (1823), 1 L. J. O. S. K. B. 
162. 

1666. Where return not primft facie frivolous — 
How validity argued.] — Where the return to a 
mandamus is not frivolous on the face of it, its 
validity must bo argued on a concilium. So not on a 
rule for quashing the return. — K. v. St. Saviour’s, 
Southwark (1838), 7 Ad. & El. 925 ; 3 Nev. & 
P. K. B. 120 ; 1 Will. Woll. & H. 105 ; 7 L. J. M. C. 
59 ; 2 Jur. 132 ; 112 E. R. 718. 

Annotaiion Refd. U. r. West Rldinff of Yorkshire JJ. 

C844), 1 New Sees. Cas. 98. 

B, Pleading to Return, 

See, now, 0. O. R., rr. 125, 127, 129, 2.59. 

1667. By demurrer.] — Qu, : whether by Muni- 
cipal Offices Act, 1710 (c. 25), s. 2, the return to a 
mandamus can bo demun*('d to. — R. v, Oundlb 
(Loud op the Manor) (1834), 1 Ad. & El. 283 : 3 
Nev. & M. K. B. 484 ; 3 L. J. K. B. 117 ; 110 E. R. 
1214. 

Annotations : — ^Reid R. t>. Eastern Counties Ry. (1840), 2 

Ry. He Can. Cas. 2G0 ; R. v. Binmingrham & Gloucester Ry. 

( J 841 ), 2 Ry. & Can. Cas. 69 J . Mentd. Glass v, Richardson 

(1852), 2 De G. M. & G. 658 ; Flack Downing College, 

Cambridge (1853), 13 C. B. 945. 

1668. .] — ^R. V, Ottery St. Mary, Devon- 

shire, Charity Trustees (1843), 1 L. T. O. S. 82 ; 
subsequent proceedings, 7 J. P. 133; (1814), 8 

J. P. Jo. 789. 

1669. Traverse to return — Within what time.] — 
Anon. (1731), 2 Barn. K. B. 100 ; 94 E. R. 885. 

1670. Material facts may be traversed — 

After sufiloiency decided.] — R. v. North Midland 
Ry. Co., No. 1299, ante, 

1671. Several matters may be pleaded to — By 
leave of court.] — R. v, Ambergate, etc., Ry. Co., 
No. 1488, ante, 

1672. Return of unconditional compliance — May 
be traversed — Without recourse to separate action.] 

— A return of unconditional compliance to a writ 
of mandamus, which is not a peremptory writ, 
may be pleaded to, notwithstanding R. S. 0., 
Ord. 63, r. 9, since the procedure of pleading Id the 
return to such writ as regulated by Municipal 
Offices Act, 1710 (c. 26), & 1 WiU. 4, c. 21, is pre- 
served by R. S. 0., Ord. 68, r. 1, & R. S. C., 
Ord. 71, r. 2. — R. v, Pirehill North JJ. (1884), 
14 Q, B. D. 13 ; 61 L. T. 634 ; sub nom, R. v, 
Stafpordshirb JJ., 64 L, J. M. C. 17 ; 49 J. P. 
36 ; 33 W. R. 205 ; 1 T. L. R. 78, 0. A. 

Annotations Expld. R. v. King (1888), 20 Q. B. D. 430. 
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Sed. 6. — Procedure : Sub-secL 6, B., C. d* B. ; sub- 
sect, 7.] 

Reid. H. r. Kingston JJ., Ex p, Bavey (1902), 86 L. T. 
589 ; R. V. Marshland Smeeth Sc Fen District Comrs., 
[1920] 1 K. n. 155. 

1673. •] — ^Where to a writ of 

mandamus calling upon justices to hear & deter- 
mine an application for a wine licence, the justices 
make a return that they have heard & determined 
such application, it is open to appct. to plead in 
answer to the return that the justices have de- 
clined to decide whether the case came within any 
of the four grounds specified in Wine & Beerhouse 
Act, 1869 (c. 27), s. 8.— B. v. King (1888), 20 

Q. B. D. 430 ; 67 L. J. M. 0. 20 ; 52 J. P. 164 ; 
sub nom. R. v. King & Manchkster Licensing J.T., 
68 L. T. 607 ; 36 W. R. 600 ; stib nom. R. v. 
Manchester Licensing JJ., 4 T. L. R. 202, C. A. 
Annotations : — Mentd. U. v. Lancaster JJ. (1891), 55 J. P. 

580 ; R. V. London JJ., 11895 J 1 Q. K. 616. 

C. Objections to Writ. 

1674. Whether maintainable after return.] — 

R. V. York Corpn., No. 1604, ante. 

1675. Fatal defect.] — A writ of mandamus 

to a corpn., commanding them to pay a poor rate, 
omitted to state that defts. had no effects upon 
which a distr(‘ss could be le^’ied : — Held : this was 
a fatal objection <o the writ, & might be taken 
after the return, or at any time before the issuing 
of the peremptory mandamus. — B. v. Margate 
Pier Co. (1819), 3 B. & Aid. 220 ; 106 E. R. 642. 
Annotations: — ^Refd. R. v. Ledgard (1841), 1 Q. B. 616; 

CUarko v. Leicestershire & Northamptonshire Union Canal 
Co. (1H45), 3 Ry. & Can. Cas. 730 ; London Corpn. v. R. 
(1848), 13 Q. B. 30 ; Delaniere v. R. (1867), L. R. 2 H. L. 
419. 

1676. On motion lor peremptory man- 

damus.] — R. V. Bristol Dock Co., No. 1534, ante. 

1077 , On motion for attachment — For dls- , 

obedience to peremptory mandamus.] — R. ' 

Ledgard, No. 1666, ante. 

1678. Substantial objections.] — R. v. 

PowETX, No. 1169, ante. 

1679. .] — On demurrer to a traverse 

of the return to a mandamus, deft, may impeach 
the validity of the writ. — Clarke v. Leicester- 
shire, ETC., Canal Co. (1845), 6 Q. B. 898 ; 3 
Ry. & Can. Cas. 730 ; 4 L. T. O. S. 435 ; 9 Jur. 
215 ; 115 E. R. 339, Ex. Ch. 

Annotation : — Consd. K. r. Marshland Smeeth & Fen District 
Comrs., [1920J 1 K. B. 155. 

1680. Objection to form.] — Attorneys of the 

superior cts. are entitled, by virt/ue of 6 & 7 Viet, 
c. 73, s. 27, to be admitted to inferior cts. of law. 
Where, therefore, a writ of mandamus directing 
the presiding officers of the Lord Mayor’s ct. to 
admit A. described it as an “ inferior ct.,” without 
stating it to be a ct. of law or equity : — Held : 
the writ was bad, & the defect was not cured by 
such ct. being described in the return to fhc writ 
as a ct. of law. 

It is now perfectly settled law that after a return 
to a mandamus objections may be taken to the 
form of the writ (Parke, B.). — IjONDON Corpn. v. 
K. (1848), 13 Q. B. 30 ; 13 J. P. 3 ; 13 Jur. 33 ; 
116 E. R. 1174 ; sub nom . London Corpn. v. R., 
He Ashotst, 17 L. j, Q. B. 330 ; sub nom . London 
Corpn. v. Ashurst, 11 L. T. O. S. 271 ; revsg. 

S. C. sub nom. R. v. London Corpn. (1847), 13 
Q. B. 1. 

Annotations ;--Refd. R. u. 8. E. Ry. (185^, 4 H. L. Cas. 471. 
Mentd. Skelton v. Rnshby (1849), 4 Exch. 545 ; Ex p, 
Millard (1850), 15 L. T. O. S. 285 ; Morris v. Lautour 
(1804), 9 L. T. 767 ; London Corpn. v. Cox (1867), L. R. 2 
H. L, 239 ; Cooke v. GUI (1873), L. R. 8 C, P. 107. 

1681. .] — R. V. Marshland Smeeth & 

Fen District Combs., No. 1166, ante. 


Peaotioe. 

Whether defects in writs cured by admissions or 
matter on return.] — See Nos. 1646-1548, ante. 

D. Peremptory Writ, 

See, now, C. O. R., r, 126. 

Issue of peremptory writ in first instance.] — 

See Sub-sect. 3, ante. 

1682. When granted — Insufficient return — To 
mandamus to restore.] — R. v. King’s-Lynn 
Corpn. (1734), Cunn. 98 ; 94 E. R. 1086. 

Annotation : — Be!d. R. e. Liverpool Corpn. (1759), 2 Burr. 
723. 

1688 , To mandamus to carry out statu- 

tory obligations.] — R. v. Luton Roads Trustees, 
No. 1030, ante. 

1684. Whether after Judgment in action for 

false return — Action brought in different court.] — 

No peremptory mandamus, will be granted, not- 
wdthstanding a judgment on demurrer for plif. in 
an action for a false return, unless such action was 
brought in the ct. which granted the mandamus. — 
Green v. Pope (1696), 1 Ld. Raym. 126 ; Comb. 
400 ; 91 E. R. 980 ; sub nom. Anon., 2 Salk. 428. 
Annotations : — Consd. Clarke v. Leicestershire, etc., Canal 
Co. (1845). 6 Q. B. 898. Befd. R. v. Marshland Smeeth & 
Fen District Comrs., 11920] 1 K. B. 155. Mentd. Suther- 
land V. Pratt (1843), 11 M. & W. 296. 

1685. .] — After the return to a man- 

damus is falsified, a peremptory mandamus is of 
right. —Buckley v. Palbder (1699), 2 Salk. 430 ; 
Holt, K. B. 440 ; 91 E. R. 374. 

1686. .1 — Surgeons’ Co. Care (1099), 

1 Salk. 374 ; 91 E. R. 325. 

Annotation: — Reid. Anon. (1730), 1 Barn. K. B. 327. 

1087. .] — The ct. will grant a peremp- 

tory mandamus after judgment for pltf. in an 
action for a false return, although a bill of excep- 
tions was tendered at the trial. — Wright v. Sharpe 
(1708), 11 Mod. Rep. 176 ; 88 E. R. 972. 

Anmtation :—TdeoiS. Darlow v. Shuttloworth, 119023 1 
K. B. 721. 

1688. Not pending action for false return.] 

— Ruding V. Newel (1734), 2 Stra. 983 ; 93 

E. R. 966. 

1689. Not where original writ wrongly 

directed.] — ^A peremptory writ cannot be granted 
upon a mandamus which is improperly dii*ected, 
though a return has been made thereto. — R. v. 
Morris (1698), 1 Ld. Raym. 337 ; 91 E. R. 1121 ; 
sub nom. R. & Morrice v. Lincoi.n C’okpn., 12 
Mod. Rep. 190. 

Annotation: — Mentd. U, v. March (1760), 2 Burr. 999. 

1690. Before formal Judgment.] — Foot v. 

Prowse (1720), 2 Stra. 697 ; 93 E. K. 791. 
Annotations : — Mentd. B. v. Sparrow (1739), Hess. Cas. K. B. 

177 ; R. V, Hughes (1825), 0 Dow. & Ry. K. B. 443 ; Bray 
V, Somer (1862), 2 B. & S. 374 ; Robarts v. London Corpn. 
(1882), 46 L. T. 623. 

1691. Not before Judgment obtained on 

original mandamus.] — K. v. Baldwin (1838), 8 
Ad. & El. 947 ; 3 Per. & Dav. 124 ; 1 Will. Woll. &: 
H. 681 ; 112 E. R. 1100. 

1692 . Performance of act commanded 

becoming immaterial — Discretion of court.] — If 
the performance of the act commanded has 
become immaterial since the date of the writ, the 
ct. will exercise a discretion as to issuing a peremp- 
tory mandamus. — R. v. Kensington (1848), 12 
Q. B. 664 ; 17 L. J. Q. B. 332 ; 11 L. T. O. S. 

327 ; 12 J. P. 743 ; 12 Jur. 747 ; 116 E, R. 1015. 
Annotation : — Mentd. R. v. Wlthyham Overseers (1854), 2 

C. L. R. 1667. 

1693. On traverse of answer to writ — ^De- 

fendants in default.] — R. v. Marshland Smeeth 
& Fen District Comrs., No. 1156, ante. 

1694. Not where original mandamus only 

partly good.] — Unless prosecutor succeeds as to 
the whole of a writ of mandamus, he is not entitled 
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to a part, os the perempto^ mandamus issues in 
the same terms as the original, omitting only the 
condition. — R. v. East & West India Docks, 
ETC., Ry. Co. (1853), 2 E. & B. 466 ; 22 L. J. Q. B. 
380 ; 21 J.. T. O. S. 180 ; 17 J. P. 807 ; 17 Jur. 
1181; IW. R. 409; 1 O.L. R. 496 ; 118 E. R. 841. 
AnnotcUions : — Mentd. Fenwick v. East Lendon Ky. (1875), 
L. R. 20 Eq. 544 ; A.-O. v. Met. Ry., 11894] 1 Q. B. 384 ; 
St. James & PaU Mall Electric Liarht Co. v. R. (1904), 73 
L. J. K. B. 618. 

1696. Must follow language of original writ.] — 

A mandamus which orders defts. to reinstate, 
repair, & maintain a railway, is bad as to the main- 
taining, for excess ; Sd being bad in part, it is bad 
altogether, & cannot bo cmforced by a peremptory 
writ. 

We cannot now alter or mould the writ ; & if 
we were to grant a peremptory writ of mandamas, 
it must follow the language of the pi*esent writ, 
which directs deft, to maintain (Patteson, J.). — 
R. v. Kidwelly & Llanelly Canal &; Tramroad 
Co. (1850), 14 Q. B. 481, n. ; 15 L. T. O. 8. 223 ; 
117 E. R. 187. 

1696. Court will not reopen question —After Issue 
of peremptory writ.] — After a peremptory man- 
damus to swear an officer, no examination shall bo 
permitted as to whether he was lawfully chosen. — 
R. V. Turner (1682), T. Jo. 215 ; 84 E. R. 1224. 

Annotatvm : — Reid. R. v. Clarke (1801), 2 East, 75. 

1697. To officers after vacating office.] — Where 
a mandamus is addressed to churchwardens during 
their year of office, Ac disobeyed by them during 
that period, it is no reason for refusing a peremptory 
writ that their year of office has <»xpired. — R. v. 
Allen (1872), L. R. 8 Q. B. (S9 ; 42 L. J. Q. B. 
37 ; 27 L. T. 707 ; 21 W. R. 190 ; sub nom, R. v. 
Siiouldham; (Vk^ar), 37 J. P. 310. 

Annotation : Mentd. U. v. Salisbury Bp., 11901 1 1 K. B. 573. 


Sub-sect. 7.- -False Returns — Damaoes. 

>SVe, now, C. O. R., r. 125. 

Attachment for frivolous returns or failure to 
make returns.] —/S'ec Nos. 1710-1721, post 

1698. General rule.] — An action will lie for a 
suppressio veri in a return, as well as for an 
allegalio falsi, — R. v, Lyme Regis Corpn., No. 1026, 
ante, 

1699. Information — Against mayor — False return 
on behalf of majority of members ] — R. v, Abing- 
don Corpn., No. 1571, ante. 

See, also, Corporations, Vol. XIII., pp. 319, 
421, Nos. 536, 1410. 

1700. Sufficiency of evidence — Copy of writ 

& return from Crown Office.] -A copy from the 
Crown Office of the writ & return to a mandamus 
is sufficient evidence against the party on an 
information for a false return. — R. tJ, Chapman 
( 1704), 6 Mod. Rep. 152 ; Holt, K. B. 442 ; 87 
E. R. 910. 

Annotation : — Refd. Auon. (1730), 1 Bam. K. B. 327. 

1701. Court will direct to try facts — Where 

no one interested to bring action.] — Where no one 
in particular is interested to bring an action for a 
false return to a mandamus, & the affidavits are 
contradictory, the ct. will direct an information 
to try the facts between the parties. — R. v, Spot- 
land Overseers (1735), Leo temp. Hard. 184; 95 
E. R. 119. 

Annotations: — Refd. R. v. Lancashire JJ. (1822), 1 Dow. & 

Ry. K. B. 485 ; R. v. Fall (1841), 1 Q. B. C36. 

1702. Whether criminal will lie — Return 

not corrupt nor wilfully false.] — C^u, : whether a 
criminal information yrUl lie against justices for 
making a false retum];,to a mandamus, urdoss the 


return is corruptly So wilfully false. — R. v. Lanca- 
shire JJ. (1822), 1 Dow. So Ry. K, B, 485 ; 1 
Dow. So Ry. M. C. 127. 

1703. Damages — Prosecutor entitled to claim — 
With costs — Though no private or particular 
interest.] — 1 Will. 4, c. 21, s. 3, extends the pro- 
visions of Municipal Offices Act, 1710 (c. 25), 
to all writs of mandamus. So prosecutors are 
entitled by it to recover damages So costs for a 
false return, though they have no private or par- 
ticular interest in the thing commanded to be done. 
— R. V, Fall (1842), 1 Q. B. 653 ; 13 L. J. Q. B. 
187 ; 113 E. R. 1282 ; sub nom. Fall v, R., 2 
Gal. So Dav. 803, Ex. Ch. ; affg, S. C. sub nom, R. v. 
Fall (1841), 1 Q. B. 636. 

Annotations : — ConBd. R. v. Marsliland Smooth & Fen 

DiHtrict Comrs., [1920] 1 K. B. 155. Refd. R. v, James 

(1843), 7 J. P. 383 : Fotherby v. Met. Ry. (1866), L. R. 

2 C. P. 188. Mentd. R. V. Kelk (1841). 1 Q. B. 660 ; 

Dods V. Evans (1864), 15 C. B. N. S. 021. 

1704. On traverse of answer to wilt.] — 

R. V, Mabshtj^nd Smeeth So Fen District 
CoitfRS., No. 1156, ante, 

1705. Claim against drainage commissioners 

— Application of Public Authorities Protection Act, 
1893 (c. 61).] — R. V, Marshland Smeeth So Fen 
District Comrs., No. 1156, ante, 

1706. Action for — Whether proper remedy.] 

— The proprietors of the B. Canal Navigations 
being required by writ of mandamus to issue a 
warrant to the .sheriff of the county commanding 
him to summon a jury for the purpose of assessing 
the sum of money to be paid to pltf., as satisfaction 
for injury done to him by the works of the co., 
returned that pltf. had sustained no damage in 
respect whereof defts. ought to make him satis- 
faction. In an action for a false return, no notice 
having been given: — Held: (1) no notice of 
action was necessary, under a clause in the co.’s 
private Act requiring one month’s previoiLS notice 
of “ any action, suit, or information commenced 
or prosecuted against defts. for any matter or 
thing relating to that Act, or to the sanction of 
I he powers & authorities or of any of the orders 
made, given, or directed by or under that Act,” 
such words not being applicable to the making a 
return to a writ of mandamus ; (2) if pltf. had 
sustained injury by any act done by the co. in 
violation of their Act of Parliament, a writ of 
mandamus & an action for a false return was not 
the proper remedy. 

Pltf., in pursuance of 5 Will. 4, c. xxxiv., s. 52, 
gave defts. a notice to summon a jury. So therein 
stated the particulars of the injury or damage 
sustained by him to bo the drawing up the water 
from the lower to the liigher level of t^he canal. So 
the arbitrator reports that pltf. offered evidence 
to prove that brooks, rivulets, So springs of water 
which would otherwise have flowed into the T. 
above pltf.’s mill-forge, had been intercepted & 
turned away by defts. We are of opinion that 
such evidence was admissible with reference to the 
amount of damage. So with the view of showing 
that, though pltf. was not damaged merely by the 
improper intiDduction of water fi*om these brooks 
into the canal, but that he was by its being drawn 
up by the machinery from the lower level into the 
higher level, since but for this it would ultimately 
have come to the mill (Lord Denman, C.J.). — 
Elwell V, Birmingham Canal Co. (1846), 6 
L. T. O. S. 431. 

1707. Admissibility of evidence — 

Breach of statutory duty.] — Elwell v, Birming- 
ham Canal Co., No. 1706, ante, 

1708. Whether notice necessary.] — 

Elwell v, Birmingham Canal Co., No. 1706, 
ante. 
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Sect, ^*~i^oce^re:^vb^eci8. 8, 9 <t' 10, ^.] 


StJB-SECT, 8. — ENFORCBaiENT OF OBEDIENCE — 
Attachment. 


See, generally. Contempt op Court, Attach- 
ment, & Committal, pp. 46-88, ante, 

1709. Not against Crown.] — R. v. Powell, 
No. 1159, ante, 

1710. Failure to make a return — After peremp-* 
tory rule.] — An attachment is never granted with- 
out a peremptory rule to return the writ & then 
an attachment goes for the contempt (Holt, 
C.J.)— Coventry’s (Mayor) Case (1698), 2 Salk. 
429 ; 91 E. R. 373. 

1711. ,] — Where no return is made to 

a writ of mandamus after a rule peremptorily 
calling on defts. to make such return, the ct. will 
grant a rule absolute for an ati^achment. — ^R. v, 
Stokesley (Inhabitants) (1839), 3 Jur. 534. 

1712. By one of two joint officers — Attach- 

ment against both.] — A mandamus went, to the two 
bailiffs of a town to admit a man into the office 
of chamberlain, & no return was made to it. Upon 
this an attachment was moved for : — Held : it 
would be granted a gainst them both, though 
affidavit was made that one of them was always 
willing to make a return, but could not, because 
the other had got the mandamus into his own 
han^, &; would not let him have it, since the ct. 
considered them both as one officer. — R. v, Bridg- 
north (Bailiffs) (1728), 1 Bam. K. B. 53; 94 
E. R. 37. 


1713. Affidavit of service of rule.] — R. v. 

Newcastt^-on-Tyne Corpn. (1730), 1 Barn. K. B. 
385 ; 94 E. R. 259. 


“Attachment ordered against the 
mayor of a corpn. for not making a return to a 
peremptory mandamus within the time pre- 
scribed by the writ, thougli there was no personal 
service thereof. — R, v, Fowtey (^okpn. (1825), 5 
Dow. & By. K. B. 614 ; 2 Dow. & By. M. C. 597. 
1715. •]— r. 8 t. Marylebone (Vestry- 


men), (1838), 2 Jur. 418. 

1716. .] — R. V, Wigan 


Corpn. (1845), 4 


L. T. O. S. 2fKs ; 9 J. P. Jo. 40. 

1717. .] — R. V, Norwich Corpn. (1846), 10 

J. P. Jo. 373. 


1718. .] -R. V, Lichfield Corpn. (1849), 

13J. P. Jo. 711. 

1719. .) -R, V, Smith (1851), 15 J. P. Jo. 

98. 


1720. Frivolous return.]~-An attachment lies 
for making a frivolous return to a mandamus.— 
R. V. Robinson (1724), 8 Mod. Rep. 336 ; 88 E. R. 
210 . 

1721. .] — R. V. Thames Haven Dock & 

Ry. Co (1816), 10 J. P. Jo. 772. 

1722. AUegation that return made on behalf of 
others.]— The late mayor is the proper 
officer of a borough to make a return to a writ of 
mandamus, & if in making such return, whether 
true or false, as to the matter of fact, he allege that 
it is the return of others ^o, when in truth it is 
not, it is a cont;empt for wnich an attachment will 
be granted.— R. v. Hoskins (1736), Leo temp. 
Hard. 188 ; 95 E. R. 121. 


1728. Dlsobedienoe to peremptory matidamui.] — 

R. V. Toolby (1699), 12 Mod. Rep. 312 ; 88 B. R. 
1343 

1724. .] — ^R. V. Trbgony (Capital Bur- 

gesses op) (1844), 4 L. T. O. S. 121 ; 8 J. P. 571. 

1725. No disrespect Intended to court.] — 

R, V, Leicester Union, No. 901, ante, 

1726. Mandamus to public body — ^Notice to 
individual members.] — ^Where a mandamus has 
been granted for the election of a mayor under 
11 Geo. 1, c. 4, s. 2, & a rule made that public 
notice should be affixed in the market-place, which 
has been done accordingly, the ct. will grant an 
attachment for disobedience of the mandamus 
against a member of the corpn. who was served 
wdth a copy of the rule notwit&tanding neither the 
mandamus nor the original rule was showm him at 
the time, for the jpublic notice directed by the Act is 
primd facia sufficient. But the application for an 
a^ttachment would be well answered, if the party 
could show that he had no notice of the mand^us. 
— R. V, Edyvban (1789), 3 Term Rep. 352 ; 100 
E. R. 616. 

1727. Individuals disobeying must be 

named In rule for attachment.] — R. v, Ledgard, 
No. 1566, ante, 

1728. Where efforts made to comply.] — 

A peremptory mandamus was issued on the appli- 
cation of the Local Government Board against a 
corpn. requiring them to execute various sewage 
works. The mandamus not having been obeyed, 
writs of attachment were granted against certain 
members of the corpn., such writs to lie in the 
office for a limited period, which from time to time 
had been extended. The corpn. applied that, 
having satisfied the Local Government Board that 
the sewage works were in process of execution with 
due diligence, the time should bo still further 
ext/onded : — Held : the writs should still lie in the 
office, & the matter should stand over generally 
with liberty to apply. — R. v, Worcester CoRrN. 
(1905), 69 J. P. 296 ; 3 L. G. R. 468, D. C. 

1729. Evading service of writ.] — \^ero a man- 
damus had been directed to justices to allow rate 
& they evaded service ct. granted an attachment 
for contempt. — R. v, Edwards (1767), 1 Wm. BL 
637 ; 4 Burr. 2105 ; 1 Bott’s Poor Law, 6th ed. 
62 ; 96 E. R. 370. 


Sub-sect. 9. — ^Appeals. 

1730. Whether appeal lies — From Judgment on 
mandamus.] — Since 9 Ann.,c. 20, s. 2, which allows 
special pleadings to a mandamus, it seems that a 
writ of error lies on a judgment thereon, because 
it is in the nature of an action, & costs are given 
by the statute for that side which prevails, but 
upon the award of a perempto^ mandamus, a 
writ of error will not lie, there being no plea to it, 
& therefore not in the nature of a judgment. — 
Dublin (Dean & Chapter) v, R. (1724), 1 Bro. 
Pari. Cas. 73 ; IE. R. 425 ; syb nom, R. v, Dublin 
(Dean & Chapter), 1 Stra, 636, H. L, 

Annotation: — Mentd. H. v. Charitable Corpn. (1734), Gunn. 

95. 


PART VI. SECT. 6, SUB-SECT. 8. 

1710 i. Failure to make a return — 
^ffer peremptory rule.y — No attachment 
will he for not making a return to a 
peremptory mandamus, — R. r. Tyendi 
NAGA school TRUSTEKS (1862), 3 
p. R. 43.— CAN. 


A .^obedience to mandarmu !.} — 

Attachment not bequestration is the 
proper remedy for 
mandamus . — Demorest 
Ry. Co. (1883), 10 P. P 

PART VI. SECT. 6, SUB-SECT. 9. 


disobeying a 
V. Midland 
82.— CAN. 


p. — — AUachmenl against one of 
ihriu icnnt officers — Other excused.] 

TTcS;?* Jykndinaoa School Trustees 
(1861), 20 U. C. R. 628.— can. 


1780 1, Whether appeal lies — From 
interlocutory judgment on mandamus,y^ 
Interlocutory judgments on mandamus 
are not appealable to the Supreme Ct. 


under Supreme & Exchequer Courts 
Act, s. 24 (g). — Langbvin v. St. Maro 
((JOIIMISSAIRBS D'ECOLE DE) (1890). 18 
k C. R. 599.— CAN. 

q, ^er matidamus obeyed ,] — > 

A mandamus having been obeyed, 
the ot. of appeal should not consider 
grant the 
fe Allin 


the question of the right to 
mandamus. — Re Lillby ^ 
(1891), 10 A. R. 101.— CAN. 
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1781. From awird on peremptory man- 

damtis.] — D ublin (Dean & Ohaptbr) v. R., No. 
1780, ante. 

1782. J — R. V. AI4 L Saints, Wigan 

(Churchwardens), No. 899, ante, 

1733. From refusal to grant peremptory 

mandamus — Suffloienoy of return to original writ.] 

— The Ct. of K. B. having allowed the sufficiency 
of a return to a writ of mandamus & therefore 
refused to grant a peremptory writ, the party 
applying brought his writ of error : — Held : no 
wnt of error lay in this case, it being merely an 
award of the ct., & not a strict formal judgment. — 
Pender v. Herle (1726), 3 Bro. Pari. Oas. 605 ; 1 
E. R. 1462, H. L. 

1734. From refusal to grant mandamus.] — 

R. V, All Saints, Wigan (Churchwardens), 
No. 899, ante, 

1735. “ Criminal cause or matter ** — ^To 

grant certificate under Corrupt Practices Prevention 
Act, 1863 (c. 29) .] — The decision of a Div. Ct. dis- 
char^ng a rule for a mandamus to the comrs. 
appointed to inquire into corrupt practices at a 
parliamentary election to grant their certificate 
imder the above Act, which certificate if given 
would be a protection to the witness against 
criminal proceedings for bribery, does not relate to 
a “ criminal cause or matter,” within the meaning 
of Jud. Act, 1873 (c. 66), s. 47, & the ct. of appeal 
is not therefore, deprived of jurisdiction to hear an 
appeal against such decision. — R. v, lloix (1881), 7 

Q. B. D. 675 ; 60 L. J. Q. B. 763, C. A. 

Annotaiiona : — Apld. Ex p. Walker (1889), 22 Q. B. D. 384. 

Befd. Preoce t\ Hardini?, He Hereford Municipal Petn. 

(1889), 6 T. L. n. G5. 

1736. To magistrate to hear summons 

— Under Companies Act, 1862 (c. 89), s. 26.] — 

Am apxdication to a magistrate for a summons 
against a co. to recover penalties for default in 
forwarding a list of its members to the registrar 
of joint stock cos. as required by sect. 26 of the 
above Act, is a criminal i)rocee(Ung, & therefore, 
the judgment of the Q. B. Div. on an application 
for a mandamus directing the magistrate to heai 
the summons is a judgment in a ” criminal cause 
or matter ” within Jud. Act (c. 06), 1873, s. 47, & 
no appeal lies therefrom to the Ct. of Appeal. — 

R. V, Tyler & International Commercial Co., 
[1891] 2 Q. B. 588 ; 01 L. J. M. C. 38 ; 66 L. T. 
662 ; 50 J. P. 118 ; 7 T. L. R. 720, 0. A. 

Annotations CouBd, R. v. Garrett, Ex p, Sharf, [1917] 2 

K. B. 99. Refd. II. tJ. Young, Loudon County JJ. (1891), 

61 L. J. M. C’. 42. Mentd. llayson v. South London Trani. 

Co. (1893), 69 L. T. 491 ; Southport Corpn. v. Birkdalo 

U. D. O. 0 897), 76 L. T. 319 ; Park Royalties Syndicate. 

[1912] 1 k. B. 330 ; Monsell v. L. & N. W. Ry.. [1917] 2 

K. B. 836. 

1737. Under Weights & Measures 

Act, 1878 (c. 49).] — The decision of the Q. B. Div. 
discharging a rule nisi for a mandamus to compel 
justices to hear a summons under sect. 25 of the 
above Act against a person for being in possession 
for use of false or unjust measures is a decision of 
the High Ct. in a “ criminal cause or matter ” 
within Jud. Act, 1873 (c. 66), s. 47, in respect of 
which no appeal lies to the Ct. of Appeal. — R. v» 
Young, etc., IjOndon County JJ. (1891), 61 
L. J. M. C. 42 ; 66 L. T. 16 ; 8 T. L. R. 178 ; 36 
Sol. Jo. 138 ; 17 Cox, 0. C. 426, C. A. 

Annotation Refd. R. v. Brixton Prison, Ex p. Savarkar, 

[1910] 2 K. B. 1056. 

1788, To state case in respect of order 

made — Under Public Health Act, 1875 (c. 65), 

S. 96.1 — The Q, B. Div. refused to grant an order 
nisi for a mandamus to compel a stipendiary 
mamstrate who had made an order under sect. 96 
of the above Act, for the abatement of a nuisance, j 
to state a case for the opinion of the ct. ; — Held : 


the decision of the Q. B. Div. was given in a 
“ criminal cause or matter ” within Jud. Act, 
1873 (c. 66), s. 47, & therefore the Ct. of Appeal 
had no jurisdiction to entertain the application for 
a mandamus.— Ea? p. Schofield, [1891 j 2 Q. B. 
428 ; 60 L. J. M. C. 157 ; 66 J. P. 4 ; 39 W. R. 
680 ; 7 T. L. R. 615 ; 8vb nom. Rook v. Schofield, 
64 L. T. 780 ; 17 Cox, C. C. 303, 0. A. 

Annotaiiona : — Oonsd. R. v. Young, London CJonnty JJ. 
(1891), 61 L. J. M. C. 42 ; l»ayne v. Wright (1892), 61 
L. J. M. C. 114 ; Ex p. Pulbrook, [1892] 1 Q. B. 86 ; R. v. 
Garrett, Ex p, Sharf, [1917] 2 K. B. 99. Reid. Seaman v. 
Burley. [1896] 2 Q. B. 344 ; R. v. D’Eynconrt (1901), 85 
L. T. 501. Mentd. H. v. Tyler & International Commercial 
Co., [1891] 2 Q. B. 588 ; Rayson v. South London Tram. 
Co. (1893), 42 W. R. 21 ; R. v. Davey, Exp. Bishop (1899), 
63 J. P. 515 ; R. v, Manchester Local Profiteering Com- 
mittee, Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089 ; 
Toronto Ry. v. Toronto City, [1920] A. C. 446. 

1739. Under London Building 

Act, 1894 (Amendment) Act, 1898 (c* cxxxvii.).] — 

A magistrate convicted a pei*son of having erected 
a building beyond the general line of buildings 
in a street in Tx>ndon, & made an order for the 
demolition thereof under the provisions of the 
London Building Act, 1894 (c. ccxiii.), &> the above 
Act, &> refused to state a case for the opinion 
of the High Ct. The K. B. Div. refused ^ grant a 
rule nisi for a mandamus to the magistrate to 
state a case ; but a rule nisi was granted by the 
Ct. of Appeal : — Held : this was a ” criminal 
cause or matter ” within the meaning of Jud. Act, 
1873 (c. 06), s. 47, & the Ct. of Appeal had no 
jurisdiction to entertain the application for a 
mandamus. — R. v. D^Eyncourt (1901), 85 L. T. 
501 ; 18 T. L. R. 53 ; 20 Cox, C. C. 68, C. A. 

1740. Time for appeal — From decision on applica- 
tion for prerogative writ — R. S. C., Ord. 58, r. 16.] — 
An application for a prerogative writ of mandamus 
is a civil proceeding commenced otherwise than by 
writ in manner prescribed by R. S. C., Ord. 58, r. 15, 
& is consequently an action witlun the definition 
of that word in Jud. Act, 1873 (c. 66), s. 100, & 
therefore an order making absolute a rule niH for 
a mandamus is appealable at any time within six 
weeks from its date. — R. v. Westminster Assess- 
ment Committee, Ear p. London & Provincial 
Victuallers, Ltd., R. ??. Islington Assessment 
Committee, Ex p. Royal Aoriculturat. Hall 
Co., [1917] 2 K. B. 216 ; 86 L. J. K. B. 1161 ; 116 
L. T. 641 ; 81 J. P. 221 ; 61 Sol. Jo. 299 ; 15 
L. G. R. 362, C. A. ; affd., svJb now. Royal Agih- 
cuLTURAL Hall Co. v. Islington Assessment 
Committee, [1918] A. C. 626, TH. L. 

Security for costs of appeal — Appeal from refusal 
of county court Judge to want mandamus — Order 
In nature of a mandamus .] — See County Courts, 
Yol. XIII., p. 530, No. 883. 


Sub-sect. 10. — Costs. 

A. In General. 

See 0. O. R., r. 261. 

1741. Discretion of court.] — It is in the dis- 
cretion of the ct. to leave parties proceeding by 
prerogative writs to bear their own costs, even 
though they are successful. 

The parties here who have applied for the 
mandamus have no doubt a right to have the 
point of law decided, but the ct. is not boimd. to 
give them their costs (Pollock, B.). — ^R. v. 
Harding (1890), 6 T. L. R. 176, D. 0, 

1742. Whether awarded to prosecutor — Refusal 
to quash return.] — ^Upon a motion by the prose- 
cutor of a mandamus for his costs, under 1 Will. 4, 
c. 21, s. 6, the ct. will, in their discretion, grant 
them, though it has refused to quash the return 
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Sect 6. — Pro c edure: S iib-aecL 10, A,] 

to the mandamus. — R. v, Harnham Roads 
Trustees (1841), 6 Jur. 408. 

1743. Whether awarded to prosecutor — Partially 
successful.] — The traverser of a return to a writ 
of mandamus is not entitled to the costs of issues 
taken on the return, foimd for him at the trial, 
unless he succeeds on the whole. — Emery v. 
Malmesbury Oorpn. (1842), 3 Q. B. 577 ; 6 Jur. 
1107 ; 114 E. R. 628 ; aiib nom, R. v. Malmesbury 
C oRPN., 3 Gal. & Dav. 482 ; 11 L. J. Q. B. 318. 

1744. Awarded to public functionaries endowed 
under statute — Compelled to come before court for 
mandamus to obtain dues.] — R. v. St. Saviour’s, 
Southwark, No. 1808, post, 

1745. Whether awarded to successful party.] — 

Two paiishioners, for themselves & other 
parishioners having entered traverses to the 
denials to a writ for mandamus : — Held : (1) they 
had thereby sulficiently appeared as piDsecutors 
of the mandamus, issues having been joined & | 
found for the Grown ; (2) all prosecutors of a j 

mandamus were under 1 Will. 4, c. 21, entitled to 
damages & cr>sts, whether an action for a false | 
return could b<' sustained by them or not. — 
R. V. Fall (1842), 1 Q. B. 653 ; 13 L. J. Q. B. | 
187 ; 113 E. R. 1282 ; auh Fai.l v, R., 2 

Gal. & Dav. 803, Ex. Ch. ; affg, S. 0. siib nom. 1 

K, V. Fall (1841), 1 Q. B. 636 ; subsequent pro- i 

ceedhtgs, stib nom. JEl. v. Fall (1843), 7 J. P. 224. | 

Annotations: — As to (2) JEtefd. K. v. James (1843), 7 J. P. ( 

383 ; Dods r. Evans (1864), 15 C. B. N. H. 621 ; Fotherby 
V. Met. Ry. (1866), L. 11. 2 C. P. 188 ; 11, o. Marshland 
Smoeth & Fen District Comrs.. (1920] 1 K. B. 155. 
Generally, Montd. R. r. Kelk (1841), 1 Q. B. 660. 

1746. .] — R. V . Eastern Counties Ry. 

Co., No. 1535, ante. 

1747. Mandamus to local authority to elect.] 

— R. V . Cambridge Corpn. (1815), 4 Q. B. 801 ; 

1 Now Mag. Cas. 174; 14 D. J. Q. B. 82 ; 4 

L. T. O. 8. 290 ; 9 J. P. 229 ; 9 Jur. 11 ; 114 
E. R. 1099. 

Annotation .—Apld. Re Mandamus. Application for. to Strat- 
ford-on-Avoii Corpn. (1886), 2 T. L, H. 431. 

1748. .] — Wlicre on a casual vacancy 

for the election of a town councillor no proper 
nomination is made, a mandamus will be granted, 
on the application of a burgess of the borough, 
to hold an election & the ct. will order the costs 
of the application to be paid by the corpn . — Be 
Mandamus, Application for, to Stratford-on- 
Avon Corpn. (1886), 2 T. L. R. 431, D. C. 

See, further. Local Government. 

1749. Mandamus to pay costs.] — R. v. 

Middlesex JJ. (1847), 11 ,1. P. Jo. 886. 

AnnoUUion Befd. R. V . Cheshire JJ. (1848), 12 J, P. Jo. 
lOi. 

1750. .] — R. V. Cumberland JJ., R. v. 

Lancashire JJ. (1848), 6 Dow. & L. 430; 3 
New Sess. Cas. 202 ; 2 Saund. & C. 287 ; 17 i 
L. J. M. C. 133 ; 11 L. T. O. S. 274 ; 12 J. P. Jo. ' 
474 ; 12 Jur. 1048. 

Annotations Apld. R. V . Surrey JJ. (1850), 14 Q. B. 684. 
]^fd. U. V. Lancashire JJ. (1849), 3 New Mag. Cas. 155. 
1761. .] — R. V . Jones, etc. Me- 

rionethshire JJ. (1849), 13 J. P. Jo. 87. 

1752. .] — R. V . Cardigan (Lord) (Ix)rd of 

Corby Manor) & Hall (Steward op Corby 
Manor) (1847), 11 J. P. Jo. 421. 

1763. .] — R. V. Cheshire JJ., No. 1819, 

post. 

1764. .] — R. V. Newport (Shropshire) 


Inclosure Act Trustees, Ex p. Fisher (1848), 
12 J. P. Jo. 406. 

1756. Liability of party showing cause.] — 

R. V. London JJ. 9 Q. B. 41 ; 2 New Sess. 

Cas. 668 ; 8 L. T. O. S. 387 ; 11 J. P. Jo. 86 ; 
116 E. R. 1191. 

AnTwtations : — ^Apld. R. v* Cheshire JJ, (1848), 12 J. P. Jo. 
104. Conid. R. V. Lancashire JJ., Batley v. Ashton- 
under-Lyiio (1848), 12 J. P. Jo. 474. Mcntd. R. v. Eyre 
(1867), 7 E. & B. 609 ; R. v. Sussex JJ. (1862), 2 B. &: S. 
664. 

1750, .] — The rule that a party who 

unsuccessfully opposes a rule for a mandamus to 
«et right the decision of an inferior ct., must pay 
the costs occasioned b^ the mandamus, applies to 
a party showing cause in the first instance. — R. v. 
Derby (Recorder) (1851), 2 L. M. & P. 292. 

1757 . Liability of person litigating matter 

np to time of showing cause — Cause not actually 
shown.] — A party who induces quart/or sessions to 
act upon an objection which turns out to be ill- 
founded, & to refuse to hear an appeal & who 
subsf antially litigates the point up to the time of 
cause being shown against a rule which had been 
obtained for a mandamus to the sessions to hear 
the appeal, will have to pay the costs of the rule, 
though he does not actually show cause against 
the rule. — R. tu Birmingham Union Guardians 
(1874), 44 L. J. M. C. 48 ; sub nom. Ludlow Union 
Guardians v. Birmingham Union Guardians, 
31 L. T. 687. 

1758 . Mandamus to sessions to hear appeal.] 

— ^The right to the costs of a mandamus to the 
sessions bo hear an appeal does not depend upon 
whether or not cause has been vexatiously shown 



The right to costs in those cases does not in any 
I manner depend upon the fact of whether or not 
the opposition was vexatious ; it may have been 
a very proper thing to have shown cause, & it 
I would be nghi that the successful party should 
1 have fho costs (Coleridge, J.). — R. v. Middle- 
> SEX JJ. (1851), 17 L. T. O. S. 83 ; 15 .J. P. 355 ; 

I 16 Jur. 907. 

I Annotation : — Re!d. R. r. Ingham (1852), 17 Q. B. 881. 

i 1759. Court will not consider merits on 

j application.] — The general rule that the party who 
succeeds upon an application for a mandamus is 
t entitled to his costs from the party showing cause 
j will be strictly adliered to. The fact that the 
I party who obtained the writ of mandamus has 
, failed in the ct. below is no ground for departing 
from that rule, nor will the ct. enter at all upon 
I the consideration of the merits upon an application 
I for the costs of the writ. — R. v. Lancashire JJ. 
(1849), 3 New Mag. Gas. 165 ; 13 L. T. O. S. 160 ; 
13 J. P. 315. 

1760, .] — On motion against a magis- 

trate under Justices Protection Act, 1848 (c. 44), 
s. 6, as well as on motion for mandamus, the 
general rule is that the ct. will order the im- 
successful party to pay costs, & will not, on the 
motion for costs, enter into the merits of the 
original application. — R. v. Ingham (1852), 17 
Q. B. 884 ; 21 L. J. M. C. 125 ; 18 L. T. O. S. 
303 ; 16 J. P. 423 ; 16 Jur. 626 ; 1 17 E. R. 1520. 
Annotations :-~Mentd. K. Pratt (1855), .3 C. L. R. 820 ; 

St. Mary, Islington Vestry r. Goodman (1889), 23 Q. B. D. 

154. 

1701, ,] — R. t;. Great Yarmouth JJ. 

(1856), 1 Jur. N. S. 476 ; 3 W. R. 456. 


PART VI. SECT. 6, SUB-SECT. 10. 

1744 i. Awards to public fandiomaries 
— Compelled to apply for mandamus .] — 
Goodbody V . OiLTRAP (1903), 38 


I. L. T. 6.— IR. 

1765 f. Whether awarded to successful 
party — JAaMltty of paHy unsuccessfully 
rtsisling mandamtis .] — It is the general 


rule to order the person unsuccessfully 
resisting a writ of mandamus to pay 
all costs occasioned thereby. — R. u. 
Antrim JJ. (1900), 34 I. L. T. 57.— 
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1762. .] — ^Upon a rule for mandatutis to 

inspect the register of delis/ co. by one of the pro- 
prietors, defts. opposed on the ground that appct. 
was prompted by improper motives. Although 
the majority made the rule absolute, one of the 
ct. expressed his opinion that the object of the 
application was not justidable, &; dissented from 
the decision ; — Held : this was no ground for 
setting aside the ordinary rule by which costs 
are given to the successfm party. — R. v, Wilts 
&; Berks Canal Navigation (1874), 30 L. T. 
498, D. 0. 

1768. .] — R. V. London County Council 

(1892), 8 T. L. R. 394 ; 36 Sol. Jo. 309, D. C. 

1764. Unless In special circumstances.] — 

As a general rule, the costs of an application for 
a mandamus will follow the event, under 1 Will. 4, 
c. 21, s. 6, unless a very strong ground of exemption 
be shown on the other side. — R. v. Oxted Over- 
seers (1846), 2 New Sess. Cas. 367. 

Annotedions : — Consd. R. v. Cheshire JJ. (1848), 12 J. P. Jo. 

104 : H. V. Cumberland JJ., B. v. Lancashire JJ. (1848), 

3 New Mag. Cas. 25 ; B. v. Lancashire JJ., Bailey r. 

Ashton-undor-Lyne (1848), 12 J. P. Jo. 474. 

1765. .]— R. V. Surrey JJ. (1860), 14 

Q. B. 684 ; 4 New Mag. Cas. 39 ; 19 L. J. M. 0. 
171 ; 14 L. T. O. S. 416 ; 14 J. P. 70 ; 14 Jur. 
457 ; IIX E. R. 264. 

Annotatwns : — Consd. B. v. Middlesex JJ. (1851), 15 J. P. 

355. Reid. B. V. Burrows (1855), 24 L. T. O. B. 255. 

Mentd. B. v. Ingham (1852), 17 Q. B. 884. 

1766. ,] — R. V. Newbury Corpn. 

(1842), 2 Gal. & Dav. 109 ; 11 L. J. Q. B. 149 ; 
6 Jur. 821. 

1767. .]— R. v. Surrey JJ. (1840), 9 

Q. B. 37 ; 15 L. J. M. C. 117 ; 7 L. T. O. S. 204 ; 
10 Jur. 432 ; 10 J. P. Jo. 356 ; 115 B. R. 1189. 

1768. .] — R. V. Harden, No. 1795, podf. 

1769. Application for mandamus only par- 

tially successful.] — If distinct demands are made 
for payment of two sums of money, both of winch 
are refused, & on an application for a mandamus 
i/O compel the payment of them, the ct. grants the 
application as to one, but refuses it as to the other, 
on the ground that the party is not entitled to it, 
the ct. will nevertheless allow appct, his costs, 
under 1 Will. 4, c. 21, s. 6. — Ex p. Turner (1838), 
1 Will. Woll. & H. 305. 

1770. Awarded to defendant — Applicant 

unable to support rule.] — An individual obtained 
a rule it isi for a mandamus to obtain compensation 
from a railway co., for an injury done to his 
business by the railway. When the rule came on 
for argument, he, in consequence of being pau- 
perised by the lass of his trade, was unable 1 o support 
his rule, & it was discharged : — Held : he must 
pay the costs occasioned by his application to the 
co. — R. V, London & Blackwall Ry. Co. (1840), 
4 Jur. 859 

1771. Prosecutor omitting to proceed.] 

— Where, after a return had been made, the pro- 
secutor omitted to proceed with a mandamus, the 
ct. obliged him to elect either to proceed or pay 
the costs of the mandamus under 1 Will. 4, c. 21, 
s. 6. — R. v. DAitTMOUTii CoRPN. (1843), 2 Dowl. 
N. S. 980 ; 12 L. J. M. C. 83 ; 1 L. T. O. 8. 151 ; 7 
J. P.449; 7 Jur. 629. 

1772. On showing proper cause.] — 

Where a peremptory mandamus was obtained, to 
which a return was made, upon which deft, 
obtained judgment, the ct. granted him the costs 
of the writ, &, such costs having been demanded 
before application to the ct., the costs of the rule. — 

R. V. Hcott (1843), 7 Jur. 993. 


1778. .] — ^Upon the argument of 

a rule niai for a mandamus to licensing justices, 
the ct. has jurisdiction to grant costs to a person 
who successfully opposes the rule being made 
absolute. — R. v. West Riding op Yorkshire JJ., 
Ex p. Shaw, [1898] 1 Q. B. 603 ; 67 L, J. Q. B. 
279 ; 78 L. T. 47 ; 02 J. P. 197 ; 40 W. R. 334 ; 
14 T. L. R. 89 ; 42 Sol. Jo. 135, D. C. 

1774. Rule nisi withdrawn before 

cause shown.] — A rule nisi was obtained for a 
mandamus to the recorder of L., to hear an appeal, 
but before cause was shown, it was withdrawn, 
but without any offer to pay costs : — Held : it 
must be discharged with costs. — R. v. Leeds (Re- 
corder) (1843), 2 Q. B. 547, n. ; 1 L. T. O. S. 167 ; 
7 J. P.290; 114B. R. 216, n. 

1776. Mandamus obeyed.] — R. v, Ia)ndon 

& Brighton Ry. Co. (Directors) (1843), 2 
L. T. O. S. 127. 

1776. .] — R. V. Great Western Ry. 

(Directors) (1843), 2 L. T. O. S. 120. 

1777. .1 — R. V. Great North of 

England Ry. Co., Exp, Dodds (1844), 3 L. T. O. 8. 
101 ; 8 J. P. Jo. 309. 

1778. .] — A local Act empowered the 

inhabitants of a parish to raise money on the 
security of rates, & to make rates for the payment 
of interest & principal, & also provided for the 
making of the necessary rates by certain trustees 
in default of the inhabitants : — Held : the lenders 
were entitled to require the inhabitants to make 
the necessary rates, & in default, to compel them 
to do so by mandamus, & the power of the trustees 
to make these rates was not a reason why the 
lenders should not have their costs of an applica- 
tion for a writ of mandamus to the inhabitants, 
rendered unnecessary by payment by them made 
after the time for showing cause against the rule 
nisi for the writ.— R. v. Islington (Church- 
wardens & Overseers) (1851), 15 J. P. 741. 

1779. Issue of writ without opposition.] — 

A mandamus issued without opposition to tlic 
justices of W., directing them to enforce a con- 
viction Sc a rule fiisi having been obtained, calling 
on them to show cause why they should not pay 
the costs of the application for the mandamus, 
of the mandamus, Sc of the rule : — Held : the 
circumstance of their not having opposed the 
application was no groimd for subjecting them to 
costs, Sc the rule would be discliarged with costs. 

Semblc : the application should have been made 
against the individual justices who acted in the 
matter. —R. v, Warwickshire JJ. (1830), 2 
Har. & W. 429. 

1780. .] — R. V. Whitchurch (Vicar) 

(1875), 39 J. P. Jo. 101. 

1781. Costs previously tendered by de- 

fendant.] — R. V, Merionethshire JJ. (1848), 12 
L. T. O. 8. 213 ; svh nom. R. v, , Merioneth- 

shire JJ., 12 J. P. Jo. 789. 

1782. Error of court below.] — A sheriff, on 

a compensation case imder a railway Act, directed 
the jury that claimant’s case was not within the 
Act & they so found. A rule was afterwards made 
absolute for a mandamus to the sheriff to execute 
the inquiry, upon the ground that he was mistaken : 
— Held : the parties opposing a rule for a manda- 
mus should not pay the costs of the other side in 
moving Sc making that rule absolute, as the neces- 
sity for the rule ai*ose from the mistake of the 
judge. — R, V, Middlesex (Sheriff), Walker v. 
London Sc Blackwall Ry. Go. (1843), 6 Q. B. 
365 ; 13 L. J. Q. B. 14 ; 114 B. R. 1287 ; nom. 


I the granting of a mandamus, costs will except in special circumstances. — B. e. 

be allowed to the suooessfal party, Hubsk (1883), 2 N. Z. L. H. 94. — }H,Z, 


1764 i. Unless in special circum^ 

frfaiiccs.]— Where resistance is made to 
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Walkbr V. Biackwall By, Ck)., 2 L. T. O. S. 
167 ; 7 Jur, 1164. 

^nnotoWotw Consd. K. v. Surrey JJ. (1846). 9 Q. B. 87. 
Reid. R. t>. Cheshire JJ. (1848). 12 Jur. 161. 

1783. In accordance with established 

practice.] — peremptory writ of mandamus 
issued to a ct. of quarter sessions, directing the 
justices to erase from the records of the ct. an 
entry made at a previous sessions, which was 
manifestly wrong, & made without jurisdiction, 
but in accordance with the practice of the sessions, 
& which entry had been made on application by 
resps. without the knowledge of applts. Upon 
motion for costs to be paid by resps. : — Held : as 
the erasure of such entry was an act which the 
sessions could not do, umess under the authority 
of a mandamus, & as the entry was made by the 
fault of the justices, or the clerk of the peace, the 
ct. would not order resps. to pay the costs. — 
R. V, West Riding op Yorkshire JJ., Crich v. 
Sheffield (1844), 1 Dav. & Mcr. 590 ; 1 New 
Sess. Oas. 98 ; 2 L. T. O. S. 420 ; 8 J. P. 244. 

1784. Mandamus against Justices.] — 

R. V. Onslow, etc., Gloucestershire JJ. (1845), 
9 J. P. Jo. 388. 

1785. .] — R. V. Cheshire JJ., No. 

1819, post. 

1786. Right to mandamus doubtful.] — 

If the party applying for a mandamus is entitled 
to have that done for wliich he asks that the 
mandamus shoudd issue, but if the ct. thinks that 
a writ should not be taken out, it has no power to 
give costs to appet. under 1 Will. 4, c. 21, s, 6. — 
Ex p. Ivemey (1845), 9 Jur. 371. 

1787. .] — The ct. has a discretion in 

granting the costs of an application for a man- 
damus, & will generally order that the costs shall 
be paid to the successful party, where there has 
been a wrongful refusal to do the act which the 
ct. afterwards, by mandamus, compels the party 
to do, or where the party applying for the writ 
ultimately fails, & where, in either case, no blame 
has attached to the successful party. 

A mandamus had gone, directing parties to do 
an act which it is not clear they were in default for 
not doing at that time, but which, nevertheless, 
they then did, A returned that they had done it : — 
Held : the ct. would refuse to compel them to 
pay the costs of the mandamus. — R. v. Langridge 
(1855), 24 L. .7. Q. B. 73 ; 24 L. T. O. S. 224 ; 19 
J. P. 56 ; 1 Jur. N. S. 64 ; 3 W. R. 165 ; 3 C. L. R. 
361. 

1788. .] — ^As appet. presses for his 

writ of mandamus the rule must be made absolute. 
We shall not however grant appet. costs. The 
whole matter does not justify him in coming to 
this ct. & setting its machinery in motion (Lord 
Reading, C.J.). — R. v. Yorkshire North Riding 
Appeal Tribunal, Ex p. Barker (1916), 86 
L. J. K. B. 599 ; 115 L. T. 864 ; 81 J. P. 23 ; 14 
L. G. R. 1186. 

1789. No Improper conduct Imputed to 

defendants.] — ^Upon a mandamus directing the 
mayor to insert the names of a person upon the 
burgess roll, in pursuance of Municipal (Torpn. 
(General) Act, 1837 (c. 78), s. 24, which gives the 
ct. a discretion as to costs, the ct. refused to order 
them in favour of the prosecutor, there being no 
reason to impute improper conduct to the mayor. — 
B. n. Lichfield Corpn. (1842), 2 Gal. A Dav. 10 ; 

6 Jur. 624. 

1790. .] — ^Where the ct. granted a man- 

damus to a vicar A churchwarden to proceed to 
the election of a churchwarden, on the ground that 


rRAonoB. 

the vicar had improperly closed the poll, but no 
corrupt motive was unputed to defts. A the pro- 
secutor failed at the electiou, the ct. refusea to 
make defts. pay the costs of the mandamus. — 
R. V. Aston (vicar A Churchwardens) (1844), 
2 L. T. O. S. 368 ; 8 J. P. Jo. 120. 

1791. Justices acting bond fide.] — 

B. v. West Riding JJ. (1883), 47 J. P. 804. 

1792. .]— R. V. Cox (1884), 48 J. P. 

440. 

1703. Defendant holder of municipal office 

— Writ issued against predecessor — Whether party 
showing cause liable.] — R. v. James (1843), 1 
L. T. O. a 287 ; 7 J. P. 383. 

1794. .] — K. V. Burrows 

(1865), 24 L. T. O. S. 255 ; 19 J. p. Jo. 116. 

1705. Statute Judicially construed for first 

time — Original resistance to mandamus well 
founded.] — A. was sued in the county ct. to recover 
the costs awarded against him for the expenses, etc. 

' of the guardians of a union, in proceedmg against 
him for a nuisance in a ditch, under the provisions 
I of Nuisance Removal A Disease Prevention Act, 

1 1848 (c. 123). At the trial he objected that he was 
I not the owner of the ditch, A that, as tlie title to land 
j came into question, the ct. had no jurisdiction to 
! try the case, A the judge refused to give judgment, 
j Upon a motion to Q. B. for a mandamus : — Held : 

upon a proper construction of sect. 3 of the Act, 

I judicially construed for the first time, the county 
j ct. had jurisdiction, the rule would be made 
absolute. 

I Upon an application subsequently made to 
, this ct. for the costs of the mle for tlw* mandamus 
I against deft, in the action, who had sliown cause 
I against it : — Held : the special circumstances in 
the case exempted deft, from the payment of the 
' costs. — R. V. Harden (1854), 23 L. J. Q. B. 127 ; 
22 L. T. O. S. 228 ; 18 Jur. 147 ; 2 W. R. 364. 
Annotation : — Mentd. 11. v. Gloesop, Ex p. Ilobiuson (1854), 

2 W. R. 526. 

1796. Conduct necessitating application for 

mandamus.] — ^Wherc, through the delay of pltf., 
it has been necessary for defts., a public board, 
to have the authority of a mandamus to Justify 
them in paying a sum of money : — Held : a rule 
absolute calling on them to pay the costs of the 
mandamus w’^ould bo refused. — R. v, Burleigh 
Board op Health (1859), 1 L. T. 92. 

1797. Blameworthy conduct.] — R. v. 

Ardingsland (Vicar) (1859), 23 J. P. Jo. 403. 

1798. .] — Vhere a poll was closed too 

soon, the main cause of it being a great disturb- 
ance caused 7>y the agent of one of the candidates, 
who also succeeded in getting a mandamus for a 
new election : — Held : costs of the ma.ndamus against 
the churchwardens would be refused, on the ground 
that the party who obtained it was chiefiy blame- 
able. — R. V. Graham (1862), 26 J. P. 103. 

1799. Agreement between parties not to 

raise technical objections — ^To obtain opinion of 
court upon construction of statute.] — ^A rule nisi 
for a mandamus having been obtained, it was 
agreed that no technical objections should bo 
taken, in order to obtain the opinion of the ct. 
upon the construction of a local Act of Parliament. 
The rule was, after argument, made absolute. 
Upon a separate application for the costs of that 
rule against the parties to whom the writ was 
directed, the ct. refused to grant it, it appearing 
that if there had been no arrangement to the con- 
trary they might have defeated the rule for want 
of any refusal by them to do the act commanded 
by the writ. — K. v. Sr. Mary's, Newington 
(Governors A Guardians) (1849), 12 L. T. O. S. 
425. 
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1600* Reotmoktion of mlitaka by dofandaiit 

— ^Further proseoutlon of rule uimeeessary.l — 
the vicar of a parish, at an Raster election of 
churchwardens, refused to grant a poll demanded 
by D., one of two candidates. A rule nisi for a 
mandamus was obtained on June 11, A afterwards 
made absolute on June 21, & then a writ of man- 
damus issued, to which E. made a return that he 
had obeyed the rule. E. had on June 16, before 
the rule was made absolute, given notice that he 
had refused the poll under a mistake, but would 
hold another vestry, & grant a poll, which he 
forthwith did ; — Held : D. was not entitled to 
his costs of the rule & writ of mandamus, because 
on B.’s submission after the rule nisi was obtained, 
he had done all in his power to correct the mistake, 
& the further prosecution of the rule was quite 
unnecessary. — ^E. v, Etty (1877), 42 J. P. 36. 

1801. Interest In securing mandamus.] — 

R, V. Hakding, No. 1741, ante. 

1802. Application onl^ with view to costs.] 

— The ct. will, in the exercise of its discretion, 
refuse the costs of a rule for a mandamus, where 
the application for such rule appears to have been 
made with the view only to the costs. — R. v. 
Romney Marsh (Lords, Bailiffs Jurats) 
(1854), 24 L. T. O. S. 136 ; 3 W. R. 73. 

1803. Upon Judgment awarding peremptory man- 
damus.] — R. V. South-Eastern Ry. Co., No. 1197, 
aide. 

1804. Third party showing cause — ^Not entitled to 
costs on discharge of rule — ^Mandamus against 
Justices.] — When a rule nisi for a mandamus to 
justices to hear an appeal is discharged with costs 
to be paid to the justices by applts., the parish 
which appeared to support the refusal of the 
justices is not entitled to costs, although served 
with the rule nisi, & although the justices did not 
appear by counsel. — R. v. Stafwrdshire JJ. 
(1832), 1 Dowl. 507 . 

1805. What costs may be awarded — Costs of 
application & writ — Costs of return & subsequent 
proceedings.] — 1 Will. 4, c. 21, s. 6 applies not 
only to the mere costs of the application & of the 
writ of mandamus, but to the costs of the return 

the subsequent proceedings. — R. v. St. Panciias 
(Churchwardens & Overseers) (1843), 2 Dowl. 
N. S. 965 ; 1 L. T. O. 8. 151 ; 7 J. P. 435 ; 7 Jur. 
1060. 

1806. Costs of showing cause against original 

rule — ^Treble costs.] — R. v. Kelk (1841), 1 Q. B. 
660 ; 1 Gal. & Dav. 127 ; 10 L. J. Q, B. 188 ; 5 
Jur. 888 ; 113 E. R. 1284. 

Annotaiiona Befd. R. r. FaU (1841), 1 Q. B, 636. Mentd. 

ElweU V. Birmingham Canal Co. (1846), 6 L. T. O. S. 431. 

1807. .] — R. V. PeaRvSon, etc.. Great 

Yarmouth, Suffolk, JJ. (1855), 25 L. T. O. S. 
103; 19 J. P.294; worn. R. v. Great Yarmouth 
J J., 1 Jur. N. S. 476 ; 3 W. R. 455. 

1808. Against whom order made — When return 
of inhabitants quashed — Inhabitants actually 
making return.] — ^Where a return to a mandamus, 
showing cause for disobedience to the writ, is 
made by the inhabitants of a parish, if the return 
is quashed, the ct. in granting costa, will ascertain 
which of the inhabitants joined in making the 


return. Sc make the rule for costs absolute against 
them. 

Where public functionaries, such as a clergyman 
or schoolmaster, endowed under an Act of Parlia- 
ment, are obliged to come before the ct. for a 
mandamus to obtain their dues under such Act 
of Parliament, the ct. will award costs to them. — 
R. V. St. Saviour’s Southwark (1838), 7 Ad. & El. 
926 ; 3 Nev. & P. K. B. 354 ; 1 Will. WoU. & H. 
234 ; 7 L. J. M. C. 59 ; 2 J. P. 359 ; 2 Jur. 665 ; 
112 B. R. 718. 

Annotaiion : — Befd. R. tJ. WcHt liidiug of Yorkshire JJ., 

Crioh V. Shofflold (1844), 1 New Soss. Cas. 98. 

Payment of costs out of corporate funds.] — 

See Corporations, Vol. XIII., p. 364, No. 984. 

Costs of mandamus to examine witnesses.] — 

See Evidence. 

By Sc against licensing Justices.] — See Intoxi- 
cating Liquors. 

B. For and against the Crown. 

See, generally, Constitutional Law, Vol. XL, 
pp. 630 et seq. 

1809. Not given for or against Crown.]— Where 
the Crown is a party to the argument of a rule for 
a prerogative writ of mandamus, the ct. has no 
jurisdiction to give costs either for or against the 
Crown.— R. v. Canterbury (Arcubp.), [1902] 2 
K. B. 603 ; 71 L. J. K. B. 932 ; 86 L. T. 450 ; 
60 J. P. 455 ; 60 W. R. 476 ; 18 T. L. R. 388 ; 
46 Sol. Jo. 339, D. C. ; subsequent proceedings, 
[1903] 1 K. B. 289, 0. A. 

Annotation : — Mentd. Thomas v, Pritchard, 11903] 1 K. B, 

209. 

1810. Awarded against Crown officials — Costs of 
mandamus to compel fulfilment of duties.] — ^A 

mandamus was obtained ordering the Special 
Coral'S, of Income Tax to allow exemption from 
income tax & to make repayment of income tax 
deducted in respect of trust property left for 
charitable puiposes : — Held : (1) as the mandamus 
could be directed to the comrs, as persons charged 
with a statutory obligation to perform a duty, 
wliich they had failed to discharge, the ct. had 
jurisdiction as a necessary consequence to direct 
that they should pay the casts ; (2) the mere 

fact that the Crown was interested in the piDCced- 
ings & that the law officers had been instinicied 
to appear did not invest the comrs. with the 
privileges of the Crown so as to make the conunon 

doctrine apply.— , u 4. 

If the comrs. were merely the servants of the 
Crown it is quite clear that the order for the man- 
damus would not lie. In this case it seems to mo 
it is clear that these Special Comrs. are not acting 
merely as servants of £ho Crown. It may be that 
they are answerable to the Crown, but they are 
also answerable to the subject who is entitled to 
exemption (Bray, J.).— R. v. Income Tax Special 
Purposes Comrs., Fx p. Barnabdo’s (Dr.) 
Homes National Incorporated Assocn., [1920J 
1 K. B. 26 ; 89 L. J. K. B, 194 ; 35 T. L. R. 684 ; 
63 Sol. Jo. 790, D. C. ; revsd. on other grounds, 
[1920] 1 K. B. 468, C. A. ; sub nom. Barnardo’s 
Homes v. Special Income Tax Comrs., [1921] 2 
i A. C. 1, H. L. 


1806 i. What coats may be awarded — 
Coata of ahowinff cause against rule — 
Half coata — Affidavits unneceaaarily 
long.] — Be South I^'BEDSXuoKSBUita 
Public School Trustees & South 
FRBDER lCKSBUBa OORPN. (1876), 37 
U, C. R. 634.--OAN. 

r. Whether court or chamber 

costs.] — ^Whoro a summary application 
for a mandamus was made to the ct., 
costs of a chambers application only 
were allowed to appot., where the 


oirouinstonces did not justify the ini- 

S osltion of a larger amount of costs 
iian was suffloient to indicate that 
resps. were in the wrong. — Be Brook- 
field & Brooke School Trustees 
(1888). 12 P. R. 485.— CAN. 

s. No costs awarded — Where ruU 
discharged. Mh parties being wrong .] — 
Be PoussBTT & Lambton County 
(1862), 22 U. C. R. 80.— CAN. 

t Applicant abandoning right 


thereto.] — ^AIason v. Goldfields (1912), 
23 O. W. R. 266 ; 4 U. W. N. 300 ; 
6 t>. L. R. 909.— can. 

a. Whether judgment for costs given 
in lower court may he vacated by 
superior court] — On an application for 
a mandamus to a lower ct. to hear an 
action, tho supreme ot. may vacate 
the judgment tor costs given in the 
lower ct. — G olding v. Eyre-KennY & 
Taine (1906), 26 N. Z. L. R. 897.— 
N.Z. 
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VH, Sect. 1.3 

C. Application for — Enforcement of PaymenL 

1811. Application — Whether by sefwate motion 
— ^After rule absolute.] — Under 1 Will. 4, c. 21, 
s 6, the costs of a mandamus, & of applying for 
it. may be obtained of the ct. by a distinct motion, 
after the issuing of the writ. — K. Kibke (1834), 
5 B. & Ad. 1080 ; 110 E. R. 1095. 

Annotations : — Refd. K. v. Haniham Roads Trustees (1841), 

6 Jur. 408 ; H. v, St. Potors College, Cambridge (1841), 

1 g. B. 314. 

1812. .] — Where a rule for a 

mandamus is made absolute, the costs of the 
application must be made the subject of a separate 
application, & will not be considered by the ct. 
on disposing of the rule. — B. v. Salop J.T. (18.37), 

0 Bowl. 28 ; Will. WoU. & Dav. 598 ; 1 J. P. 187 ; 

1 Jur. 868. 

Annotations : — Refd. R. v. Herefordshire JJ. (1840), 8 Dowl. 

ti38. Mentd. K. v. Went Riding of Yorkshire JJ. (1844), 

14 L. J. M. C. 11 ; Norton v. Sali8bur3 , Town Clerk (1846), 

4 C. B. 32; Kjt p. Leeds Overseers (1847). 2 New Hess. 

Cas. 31IJ ; R. v. Leeds Recorder (1817), 8 g. B. 023. 

1813 . Not awarded on making 

rule absolute.] — AVlien a rule under Justices Pro- 
tection Act, 1818 (c. 44), s. 5, is obtained, w-hich 
does not in terms ask for costs, & no cause is shown 
against it, the ct., in making it absolute, will not 
do so w'ith costs. — R. v. Moultrie (1849), 13 
B. T. O. S. 211 ; 13 J. P. Jo. 362. 

1814. .] — The ct. will not 

grant costs on making a rule for a mandamus 
absolute, upon a men‘ affidavit of service, but on 
affidavits showing ground for believing that the 
litigation is at an end, that the defts. have had 
notice that the application will be made for costs, 
at the time the rule is made absolute, tlie ct. will 
make it absolute with costs. — K. p. East Anglian 
By. Co. (1853), 2 E. & B. 175 ; 18 Jur. 69 ; 118 
E. R. 815. 

1815. Unless Utigation at 

end.] — Although the general practice upon making 
absolute a rule for a mandamus is not to give coste 
but to require a separate motion to be made for 
them, yet where upon making such rule absolute 
it appears that the litigation is at an end, the ct. 
will not require a separate motion to be made for 
the costs but give them as a part of the rule. — 
R. V, Brighton & South Coast Ry. Co. (1864), 
10 L. T. 496. 

1816. Use of affidavits.] — On motion for 

costs of mandamus, the prosecutor cannot refer 
to affidavits used by him in applying for the 
mandamus, unless the rale for costs be drawm up 
on reading such affidavits. — R. v. St. Petek's 
College, Cambridge (Master & Fellow.s) 
(1841), 1 Q. B. 314 ; 5 Jur. 408 ; 113 E. R. 1152. 

1817. Time for — Not before return to writ.] 

— ^A rule nisi was obtained for a mandamus, com- 
manding a magistrate to hear a claim made against 
a railway co. for compensation under their Act, 
wdiich was opposed by the co. only, & made 


absolute. A mandamus issued thereon, 
wards prosecutor applied for the coste of 1^ 
application for the mandamus & of the writ, but did 
not show what had been done since the mandamus 
issued, or account for not stating the proceedings 
further : — Held : the application was too soon, 
as it was made before any motion had been mj^e 
to the writ. — v. Binoham (1843), 4 Q. B. 877 { 
1 L. T. O. S. 265 ; 7 J. P. 057 ; 114 E. B. 1127. 






.^11 Q 1 


1818. Within two terms after com- 

pliance with writ.] — When a mandamus has been 
issued to the justices at quarter sessions to enter 
continuances & hear an appeal, an application fox* 
the costs incurred in applying for & issuing the 
mandamus, & the proceeffings incident thereupon, 
should, in general, be made witliin two terms after 
the mandamus has been obeyed. — R. v, Kent JJ. 
(1867), 7 B. & S. 398 ; 36 L. J. M. C. 130 ; 16 
U. T. 322 ; 15 W. R. 743. 

1819. Previous demand & refusal unneces- 

sary.] — (1) Where a party unsuccessfullj^ opposes 
a rule for a mandamus to set right the sessions, who 
have wrongly decided a mati^er in his favour, he 
wdll in general be made to pay the costs of the 
mandamus, unless, perhaps, the matter is wrongly 
decided by the ct. itself, uninfluenced by any 
improper objection on his part. 

(2) On an application for a rule for the payment 
of such costs, it is not necessary that a demand 
of the costs from the opposite party should have 
been previously made. — K. v. Cheshire J J. (1848), 

5 Dow. & L. 426 ; 2 New Mag. Cas. 402 ; 2 8aund. 

6 C. 186 ; 10 L. T. O. S. 350 ; 12 Jur. 161 ; 12 
J. P. Jo. 101. 

Demand & refusal — As conditions precedent to 
issue of mandamus.] — See Sect. 1, sub-sect. 3, D., 
ante. 

Mandamus to pay.]— aVcc Nos. 1749-1751, ante. 


D, Security for Cosh, 

1820. When ordered— Not on ground of poverty 
of prosecutor — Or that application made at instiga- 
tion of third parties.] — The cl. will not conipel a 
relator in a mandamus who is iniercstod in the 
matter in que.sti()n 1o give security for costs on 
the ground of his povtuly or that other ijersons 
have induced him to apply for the writ. — R. v, 
Malmesruky Corpn. (1841), 9 Dowl. 359; Woll. 
127 ; 10 L. J. Q. B. 129 ; 5 J. P. 227 ; 5 Jur. 366. 

1821. .1 -R. V. Hughes, etc., JJ., 

Exp, UUTJVIE (1905), 69 J. P. Jo. 28, D. 0, 

1822. Amount may be increased.] — A corpn. 
or other similar body, nominally prosecutors, may 
compt‘1 the virtual prosecutors to give security 
for costs. But if the security originally ordered 
bo insufficient, the cori>u. must apply to the ct. 
promptly, in order to have the amount increased, 

they must not wait until the parties have gone 
on, & the case is ripe for hearing. — R. v, Southamp- 
ton Town Ac Harbour Improving Comils. (1869), 
20 L. T 585. 
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Part VII. — Quo Warranto. 


Sect. 1.— NATURE AND PURPOSE. 


1823. Nature — Civil proceedings.] — Anon. (temp. 
1784-1802), cited in 9 Dow. & By. K. B. at p. 227. 
Annoiaiions : — Consd. 2ie Gellibrand (1822), 1 Dow. & Hy. K. B. 

121. Reid. 11. V. Slytho (1827). 9 Dow. Sc Ry. K. B. 226. 

1824. .] — An information in the 

nature of a quo warranto will not lie for encouraging 
the exercise of a franchise. The old writ of quo 
warranto is a civil writ, at the suit of the Crown : 
it is not a criminal prosecution. This was the 
true old way of inquiring into usurpations upon the 
Crown. Then informations in the natui*e of a 


quo warranto came into use and supplied their 
place (WiLMOT, J.). — R. v. Marsdek (1705), 3 
jBurr. 1812 ; 1 Wm. Bl. 679 ; 97 E. R. 1113. 

AntwtaiioTia : — Refd. R. v. Speyer, R. v. Cassel, tl9l6J 1 K. B. 

595. Mentd. Mosley v. Chadwick (1782), 7 B. &;C. 47, n. ; 

R. V, Wallis (3 79.3). h Term Rep. 375 : 11. v. M*Kay (1826), 

5 B. & 0 640 ; G. K. Ry. v. Goldsmid (1884), 9 App. Cas. 

927 ; Hammerton v, Dysart, 11916J 1 A. C. 67. 

1825. •] — A ver^ct having been 

obtained by deft, in a quo warranto information to 
show by what authority ho claimed the office of 
alderman, a new trial was moved for on the ground 
that the verdict had been given against the weight 
of evidence : — Held : of late years a quo warranto 
information had been considered merely in the 
nature of a civil proceeding and a new trial would 
be ordered. — R. v. Francis (1788), 2 Term Rep. 
484 ; 100 E. R. 201. 

1826. Quo warranto information — Origin 

of — Writ of quo warranto.] — R. v. Marsden, No. 
1824, an/r. 


1827. 


-.] — A proceeding by in- 


formation in the nature of quo warranto wUl lie 
for iLsnrping any office whether created by charter 
of the Crown alone, or by the Crown with the 
consent of Parliament, provided the office he of a 
public nature & a substantive office, not merely 
the function Sc employment of a deputy or .servant 
held at the will & pleasure of ot.hei*s. 

The mode of proce<»ding by information in the 
nat»ure of a quo warranto came, no doubt, in the 
place of the ancient writ of qUeO warranto. This 
WTTi was brought for property of, or franchise 
derived from, the Crown (Tindax, L.C.J.). — 
Barley v. R. (1846), 12 01. & Mn, 520 ; 8 E. R. 
1513, H. L. 

Annotaiioris : — Consd. R. v. St. Martin's in the Fields Ordns. 
(1851), 17 Q. B. 149. Apld. Jie LowerstortT improvements 
Comrs. (1851), 18 J. P Jo. 772. Expld. He Barlow (1861), 
30 L. J. Q. B. 271. Consd. Exp. Smith (1803), 2 New Rep. 
321 ; R. V. Hampton (1865), 6 B. & S. 923 ; Bradley v. 
Sylvester (1871), 25 L. T. 459 ; R. v. Burrows, [1892] 1 
6. B. 399 ; R. v. Speyer, R. v. Cassel, [1916] 1 K. B. 595. 
Refd. R. V. Mousley (1846), « Q. B. 946 ; R. v. Cox (1858), 
6 W. U. 282 ; R v. Fox (1858), 8 E. & B. 939 ; R. v. 
Smyth (1858), 22 J P. Jo. 68 ; R. v. South Weald Over- 
seera (1864), 5 B. & S. 391 ; R. v. Dlx (1866), 30 J. P. Jo. 
390 ; Ex p. I'arry (1887), 3 T. L. K. 49 ; R. v. Wells 
(1895), 39 Sol. Jo. 585. Mentd. R. v. Collins (1876), 24 
W. R. 732. 


1328 , Distinguished from writ of quo 

warranto— Whether Judgment final.] — A judg- 
ment in quo warrantOy which is a writ of right, 
is final, but on an information in the nature of 
quo warranto it is neither conclusive nor final. — 


B. V. Trinity House (1602), 1 Sid. 86 ; 1 Keb. 
331 ; 82 E. R. 986. 

Ar^tations : — ^Refd. Anon. (1698), 12 Mod. Rep. 224. 
Mentd. Woodward v Fox (1691), 2 Vent. 187. 

1829 . Effect of verdict upon rights of 

Crown.] — The King is concluded by a verdict 
upon the mere right in a quo warranto, but not 
in an information. — R. v, Carpisntbh (1679), 2 
Show. 47 ; 89 E. R. 784. 

Annotaiiona .•—Mentd. Bennett v. Neale (1811), Wight. 324 ; 
Meade v. Norbury (1810), 2 Price, 33b. 

1830. Form of Judgment — Exercise 

of franchise.] — (1) In a quo warranio the judgment 
is to seize the franchise in manibus reqis ; in an 
information, to oust deft, of the particular franchise. 

(2) Information shall not be filed in the Crown 
Office before the informer gives security to answer 
the costs if deft, is acquitted. — R. v, IIbhtpord 
CoRPN. (1699), 1 Salk. 374; Carth. 503; I 
Ld. Raym. 420 ; 91 E. R. 325. 

Annotations : — As to (2) Refd. K. v. Ponsonby (17.)3), 1 Keny. 
1. OenerallVt Mentd. R. t?. Morgan (1736), 2 Stra. 1042 ; 
K. V. Marsden (1765), 3 Burr. 1812 ; R. r. Breton (1768), 
4 Burr. 2260 ; Darley v. R. (1846), 12 Cl. & Fin. 520 ; 
R. V. Speyer, R. v. Cassel, ri9J6] 1 K. B. 595. 

1831. .] — On motion for an informa- 

tion in nature of quo warranto to try the validity 
of an election to the office of churchwarden : — 


Held : this was not an usurpation on the rights or 
prerogatives of the Crown for which only the old 
writ of quo warranto lay, & the rule would be 
refused. — R. v. Shepherd (1791), 4 Term Rep. 
381 ; 100 E. R. 1075. 

Annotations : — Consd. R. v. Birmingham (1837), 7 Ad. & El. 
254. Refd. Darley v. R. (1846), 12 Cl. & Fin. 520 ; Ex p. 
Mawby (1851), 18 Jur. 906. 


1832. Purpose — ^To enquire into usurpations — 
Upon rights of the Crown — Exercise of franchise.] 

— R. V, Marsden, No. 1824, ante. 

1833. .] — R. V. Shepherd, 

No. 1831, ante. 

1834. .] - Darley v. R., No. 

1827, ante. 

1835. To test authority — Of persons exer- 

cising Jurisdiction — Justices of oyer & terminer.] — 

Motion was made for an information against defts. 
for abuse in the exercise of a jurisdiction which 
they took upon themselves as Justices of oyer & 
terminer without any colour of authority ; — Held : 
if they had not such an authority, the proper 
remedy was a quo warranto ; & if they had, it was 
an authority of that high nature as this ct. would 
not grant an information for the abuse of. — R. v. 
Scarborough (Bahjfp) (1728), 1 Bam. K. B. 
113 ; 94 E. R. 78. 

1836. Or public trust — Paving 

commissioners.] — Where an information in nature 
of quo warranio was moved for against defts., for 
exercising the office of comi*s. for paving the town 
of T. under a local Act, who had been improperly 
elected to fill up vacancies which had happened in 
the number of comrs. originally named in the Act 
&: it was shown they were not a corporate body, 
& no franchise of the Crown was invaded ; — Held : 
the information would be granted, informations 


PART VII. SECT. 1. 

18281. Nature —Civil vroccedinos.l — 
An information in the nature of a quo 
warranto is a oivil, not a^ criminal, 
prooeodlng. — R* r. Nacjlm (1894), 24 
O. R. 507.— CAN. 

1828 il. *3 — 1^* i'* QtTKSNKL 

(1909), 11 W. L. R. 96 ; 19 Man. L. R. 
23.— CAN. 

J. — VOL. XVI. 


1826 i. Quo warranio information 
— Oriffin of — fVrit of quo warranto .] — 
The common law writ of quo warranto 
or an infonnaliun in the nature of 
quo warranio differs from a \vrit of 
fouitimons, in the nature of quo 
warranto issued imdcr R. O. (1898), 
o. 70. s. 56, tho object of which is 
not merely to inquire by what right an 
office is held or exercised, but to try 
the validity of the election to such 


office.— H. V. Strket (1905), 6 Terr. 
L. R. 137.— CAN. 

a. Purpose — To determine vaiidUy of 
appointment — Of a^ssessor.y—tU Mc- 
Pherson & Beeman (1859), 17 U. C. R. 
99. — CAN. 


b. 


To test validUy of eUc^ 


— R. i>. Brady (1868), 7 

I. C. L. R. 610 ; 3 Ir. Jur. 223.— IR. 


A A 
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Crown Practice. 


Sect, 1. — Nature and purpose. Sects, 2 8: Sid)- 

sect. 1, <^(&)-_3 

having been constantly granted where any new 
junsdiction or a public trust was exercised without 
authority. — R. v. Badcock (1782), cited in 0 East, 
at p. 359 ; 102 B. R. 1324. 

Annotation: — Refd. R. t>. Bedford Level Oorpn. (1805), 6 
East, 356. 

1837. To repeal grant of franchise — By 

Crown — On neglect of duty.] — In the case of an 
abuse of a franchise by negligence, the Crown may 
repeal the grant by sci. fa. or quo warranto. — 
Peter v. Kendal (1827), 6 B. & C. 703; 6 
L. J. O. 8. K. B. 282 ; 108 E. R. 610. 

AuTwiations : — Beld. Hammorton v. Dysart, 11916] 1 

A. C. 67. Mentd. Re Cooling & Q. N. Ry. (1849), 6 
Ry. & Can. Cas. 246 ; R. v. North & South Shields Ferry 
Co. (1862), 22 L. J. M. C. 9 ; Matthews v. Poaohe (1856), 
20 J. P. 244 ; Royal e. Yaxley (1872), 20 W. R, 903 ; 
A.-G. V. Simpson, fl901] 2 Ch. 671. 

To inquire into exercise of franchise.] — 

See No. 1824, ante. 

Whether to test qualiftcation of electors.] — 

See Nos. 1911-1016, post. 

See^ noWi Judicature Act, 1881 (c. 61), s. 16. 


Sect. 2.— JURISDICTION OF COURT. 

1838. Leave of court necessary — 9 Ann., c. 20.] — 

The ct. will grant an information quo warranto, if 
there appear to be a question necessary to be tried. 

An information in nature of a quo warranto may 
be brought, with leave of the ct., at the relation 
of any person desiring to prosecute ; & this is by 
virtue of 9 Ann., c. 20, the end of which statute was 
to prevent frivolous & vexatious controversies, 
& therefore informations are not to be filed 
without leave of the ct. (per Oin?.). — R. v. Butler 
(1726), 8 Mod. Rep. 350 ; 88 E. R. 250. 

1839 , .] — Deft, was called upon by a rule 

to show cause why an information in nature of a 
quo warranto should not be filed against him for 
exercising the ofiice of bailiff of S. 

When Lord Mansfield first came into this ct. 
he found that informations in the nature of quo 
warranto were had almost for asking, but ho soon 
saw the vexation of such a rule, & unless he found 
strong grounds for questioning deft.’s title, he 
always refused to let the information go. Such is 
the conduct I am inclined to pursue, & therefore 
I shall consider all the circumstances of this case 
(IjOrd Kenyon, O..T.). — R. v. Sargent (1793), 5 
Term Rep. 466 ; 101 E. U. 262. 

AnnotaUons : — ^Refd. H- v. Richmond (1796), 6 Term Rep. 

560. Mentd. Whifhom v. Thomas (1844), 14 L. J. C. P. 

38; R. V Stapleton (1853), 22 L. J. M, C. 102, 

1840, Discretion of court — Court bound to 
consider all circumstances.] — R. v, Stacey, No. 
1967, post. 

1841, Wrongful exercise of power.] — 

Motion for information in the nature of a quo 
warranto against detts. for acting as freemen of 
the^ city of G., not residing there at the time of 
their election : — ffeid : the rule would be refused, 
as the complaint was only of the imprudent 
exercise of a privilege & not of the illegality of it. — 
Anon. (1728). 1 Bam. K. B. 137 ; 94 E. R. 96. 

1842, No civil right in controversy,] 

— ^Where a corporation was dissolved & no 


corporate body existed in fact at the time, the ct, 
refused to grant an information in nature of quo 
warranto against an individual for an impertinent 
clMm to be returning officer at an election of 
members to serve in Parliament by virtue of his 
having been elected an alderman while the 
corporation existed in fact, there being no civil 
right in controversy, but it being rather the ground 
of a proceeding in pocnam by the A.-G. — R. v, 
Saunders (1802), 3 East, 119 ; 102 B. R. 642. 
AnnotcUion : — ^Bdfd. R. v. Staples (1867), 9 B. & S. 928, n. 

1848. Inferior office.] — On a motion for an 

Information in the nature of a quo warranto against 
one W. for taking upon him the office of petit- 
constable : — Held : the information would be 
refused. 

The King has a right to call any one to account 
by his writ of quo warranto, for exercising any 
public office, be it ever so small, yet we do not use 
tf> grant informations in the nature of them for 
such inferior offices (per CuR.). — Anon. (1729), 1 
Barn. K. B. 279 ; 94 E. R. 190. 

Annotaiiim : — Consd. Darley v. K. (1846), 12 Cl. & Fin. 520. 

1844. Where no other remedy.] — Informa- 

tion in the nature of quo warranto is a remedy given 
by law at the discretion of the ct. to try the right 
in these cases between the parties, & there is no 
other remedy. The evidence, therefore, upon 
which informations are denied ought to be very 
clear & strong ; for by refusal wo conclude the 
right of the corpn. (Yorke, C. J.). — R. v. Grosvenor 
(1733), Kcl. W. 280 ; 26 E. R. 614. 

1845. Consequences of application con- 

sidered — ^Motive of relator.] — On motions for cross- 
informations in the nature of writs of quo warranto 
for the office of burgess of W..: — Held: the rule 
would be discharged upon three grounds, taken 
jointly & not separately : (1) the behaviour & 

long acquiescence of the informers knowing the 
disqualification ; (2) the motives of the informers 
for now moving it ; (3) the probable consequences 
to the borough of granting the information, as 
many derivative rights depended on the election 
of D., perhaps the cxist»ence of the borough. — 
R. V. Dawes (1767), 4 Burr. 2022, 2120 ; 1 Wm. Bl. 
634 ; 98 B. R. 54, 106. 

Annolaiiont, R. r. Parry (1837), 6 Ad. & El. 810. 

Befd. R. r. Btaoey (1785), 1 Term Hep. 1 ; R. v. Archdall 

(1838), 2 J. P. 480. 

1846. .] — It is in the discretion 

of the ct. to grant a quo warranto information or 
not ; & under circumstances tending to throw 

suspicion on the motives of the relator, the ct. will 
not grant such application where the consequence 
will be to dissolve a corpn. — R. v, Trevrnbn 
(1819), 2 B. & Aid. 479 ; 106 B. R. 441. 
Annotations: — Distd. R. v. Wakelln (1830), 1 B. & Ad. 50. 

Con^. R. V. Parry (1837), 6 Ad. Sc El. 810. Refd. R. v. 

Slythe (1827), 6 B. & C. 240 ; R. v. Beimey (1831), 1 B. & 

Ad. 084 ; Darley v. R. (1846), 12 Cl. & Iln. 520. 

1847. *] — On motion for a quo warranto 

information against a town councillor, founded on 
a defect in the burgess roll, it is not a valid objec- 
tion to the relator that he is not a burgess. His 
interest is sufficient if he be subject to the govern- 
ment of the councillors as an inhabitant. 

If the motion be made on the affidavits of three 
persons, two of whom are not qualified to be 
relators, the information may nevertheless be 
granted if the third party be unobjectionable as a 


PART VII. SECT. 2. 

1841 i. Discretion of court — Wrongful 
of power.] — Ex p. Torrsns 
Han. 196.— CAN. 


exercise 
(1870;, 2 


Ov Statue, motives or conduct 

of relator involved.] — Leave to extdblt 
an Infoimation in the nature of a quo 


warranto is not necessarily granted 
merely because of a reasonable doubt 
as to the validity of deft.’s title to the 
office. Where the question of relator's 
status, motives or conduct is raised 
the mantlng of leave is dlsoretiouary. — 
Re Haknon (1920), 2 W. W. R. 468. 


—CAN. 

d. To determine validity of poU 
upon hospital scheme — Jurvsdidion of 
District court judge — Union HospttM 
Act, 1920.] — R. V. Asbiniboinb Vallky 
Union Hospital, [1921] 3 W. W, R. 
602.'— -CAN. 
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relator, though his affidavit alone does not show 
sufficient ground for the information. 

Leave file a quo toarranio information against 
an individual corporator, at the instance of a private 
person, will not be refused merely because the 
proceeding may or will have the effect of dissolving 
Iho corpn. 

It is discretionary in the ct. to grant or withhold 
a quo warranto information, even where a good 
objection to the title is shown. 

In a case where assessors were objected to, as 
having been assessors of the borough & not for , 
the mayor’s ward, & no satisfactory answer was , 
given, the ct. refused a rule for an indformation, on 
the grounds that no fraud was imputed, that no 
mischief appeared to have been done, that the 
prosecution, if successful, would probably dissolve 
the corpn., & that the prosecutors appeared to 
have that intention. 

A burgess who has taken part in the election of 
councillors for a borough, is not a competent 
relator for a quo warranto^ the object of which is 
to show that no valid election could possibly have 
been held as there was no good burgess list in 
existence. — K. v. Paruy (1837), 6 Ad. & El. 810 ; 

2 Nev. & P. K. B. 414 ; WiU. Woll. & Dav. 703 ; 

1 J. P. 247 ; 112 E. B. 311. 

Annotations .--—Couad. R. v. Ward (1873), L. II. « Q. B. 210. 

Refd. R. V. Backhouse (1865), 12 L. T. 579. Mentd. R. v. 

Canterbury ArtJhbp. (1848), 11 Q. B. 483 ; Julius i*. 

Oxford Bp. (1880), 5 App. Cas. 214. 

1848. Right dependent on doubtful law.] — 

Information in the nature of a quo warranto 
granted, where the right depends upon a matter 
of doubtful law, in order to its being finally deter- 
mined. — R. v. Carter (1774), 1 Cowp. 58 ; 98 
E. R. 966. 

1849. New or doubtful question Involved.] 

— The ct. will not decide the validity of the election 
of a corporate officer, if the question is new or 
doubtful, on a rule to show cause for an informa- 
tion in the nature of quo warranto, — R. v, Godwin 
(1780), 1 Doug. K. B. 397 ; 99 E. R. 255. 

Annotation : — Mentd. R. v. London Corpn. (1786), 1 Tr'mi 

Rep. 423. 

1850 . Friendly proceedings— To enable 

party to disclaim.] — It is no objection to quo 
warranto that it is a friendly proceeding in order 
that the party might disclaim. — 11. v, Marshall 
(1817), 2 Chit. 370. 

1851. Substantial grievance must exist.] — 

Before the ct. will grants a quo warranto informa- 
tion, it requires to be satisfied that there is a sub- i 
stantial grievance. Merely showing that the mode 
of election is one likely to cause a grievance & an I 
injustice is not sufficient. — R. v. Cousins (1873), i 
L. R. 8 Q. B. 216 ; 42 L. J. Q. B. 124 : 28 L. T. 
116 ; 37 J. P. 470. t 

Annotation .-—Reid. R. v. Ward (1873), L. R. 8 Q. B. 210. j 

1852. No permanent result Ukely.] — A i 

clerk to a locfid board of health who held his office 1 
under Public Health Acts, “ at the pleasure of ' 
board,” could not obtain an information in the 
nature of quo warranto because of his dismissal by 
the resolution of a meeting consisting of fewer 
members than were present when he was appointed. 

Where application is made for an information 
in the nature of a writ of quo warranto by a person 
who is liable to immediate dismissal from the office 
in which he seeks to be reinstated, the ct. will not, 
in the exercise of its discretion, grant the applica- 
tion . — Ex n. Richards (1878), 3 Q. B. D. 368 ; 47 
L. J. Q. B. 498 ; 38 L. T. 684 ; 26 W. R. 696 ; 
42 J. P. Jo. 366. 

AwnoUxU&n : — Mentd. Wood v. East Ham U. D. C. (1907), 

71 J. P. 129. 


Sect. 3.>-WHEN QUO WARRANTO WILL AND 
WILL NOT LIE. 

Sub-sect. 1. — Offices. 

A. Condiliona Precedent, 

(a) Offices created by Charter or Statute, 

1853. General rule.] — D arley v. R., No. 1827, 
ante. 

1854. .] — The office of clerk to a board of 

gpiardians, created by order of the poor law comrs. 
under Poor Law Amendment Act, 1834 (c. 76), is 
an office, for the usurpation of wWch an informa- 
tion in the nature of a quo warranto may be main- 
tained. 

It appears that an election has taken place & 
that the office is full. Now that being so it is 
settled by a long coume of practice that the pro- 
ceedings ought to be by information in the nature 
of quo warranto & not by mandamus. If an office 
be created by Act of Parliament, & of a public 
nature, an information in the nature of a quo 
warranto will lie for the usurpation of it, although 
no usurpation upon the Crown is directly involved 
(Lord Oampbetje., O.J.). 

I have taken it to be quite clear that where an 
office is created mediately or immediately by Act 
of Parliament, & is of a public nature, the remedy 
is by quo warranto. It is not necessary that the 
office should be strictly a public office, if tlie 
duties are of a public nature, & here the duties 
are such as materially affect a large body of 
persons (Pattbson, J.). — R. v, St. Martin’s 
Guardians (1851), 17 Q. B. 149 ; 20 L. J. Q. B. 
423; 15 Jut. 800; 117 E. R. 1238; sub nom. 
Re St. Martin ’s-in-the-Fields Guardians, 17 
L. T. O. S. 140 ; 16 J. P. 371 ; subsequent proceed^ 
inqs, sub nom, R. v. Griffiths, 17 Q. B. 164. 
Annotations : — CoDSd. R. v. Fox (1858), 8 K. & B. 939 ; 

R. V, Burrows, [1892] 1 Q. B. 399. Refd. Re Barlow 

(1861), 30 L. J. Q. B. 271; R. r. Hertford Colleffo 

(1878), 3 Q. B. D. 603 ; R. v, Spoyor, R. v. Cassol, 11916] 

1 K. B. 595. 

1855. .] — Proceedings in the nature of a 

quo warranto will only lie for the usurpation of an 
office held under the Crown . — Ex p . Parry (1887), 

3 T. L. R. 649, D. C. 

Annotations .-—Refd. R. v. Burrows, [1892] I Q. B. 399 ; 

R. V, Speyer, R. v. CassoJ, [1916] 1 K. B. 595. 

1866. Office created by local Act.] — A quo 

warranto information does not lie for the office of 
trustees under a public local Act. — R. r. Hani.ey 
( 1831), 3 Ad. <fc El. 463, n. ; 11 1 E. R. 489. 
Annotations : — Consd. R. v, Ramsdon (1835), 3 Ad. 6c El. 

456. Re!d. Darley v, R. (1846), 12 Cl. & Fin. 520. 

1857. .1 — A quo warranto will not lie to try 

the title of a comr, appointed under an inclosui*e 
& drainage Act. — R. v, Adams (1838), 2 J. P. 741. 

As to Particular Offices, see Sub-sect. 1, G., post, 
(b) Public Offices. 

1858. General rule.] — A private person shall not 
be permitted to file a quo warranto information in 
respect of any thing of a private nature. — 
Ix)wther’s Case (1725), 2 Ld. Raym. 1409 ; 92 
E. R. 417 ; sub nom, R. v, Lowthbr, 1 Stra. 637. 
Annotation : — ^Refd. R. v, Speyer, R. v. Cossel, [1916] 1 K. B. 


1859. .] — Darley v, R., No. 1827, ante, 

1860. .] — R. V. St. Martin’s Guardians. 

No. 1864, arde. 


1801. Charitable trusts.] — R. v, Gregory 

(1772), 4 Term Rep. 240, n. ; 100 E. R. 995. 
Annotations : — Refd. Darley v, R. (1846), 12 Cl. & Fin. 520 ; 
R. V, Hertford College (1877), 2 Q. B. D. 590. Mentd. 
R. V, St. Catherine’s Hall, Cambridge (1791), 4 Term Rep. 
233. 


1862. .] — In 1566 certain lands were 

demised by P. to trustees, for the purpose of pro- 
viding a weekly allowance dt almshouses for six 


A A 2 
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Sect, 3 . — When quo warranto will and will not lie: 

Svb-seci, 1, A. (6), (c), (dJ), (e) iSc (/).] 

poor men in the parish of E., also for finding a 
schoolmaster, who was to preach twice a year in 
the pansh church of B. By charter of James I. 
the hospital & school were incorporated by the 
name of “ the master, schoolmaster, etc., of P.,” 
& the charity & appointment of master was 
subsequently regulated by private Act of Parlia- 
ment : — Held : an information in the nature of a 
quo warranto would not lie in respect of the office 
of master. — R. v, Mousley (1846), 8 Q. B. 946 ; 
16 L. J. Q. B. 89 ; 7 L. T. O. S. 158 ; 10 J. P. 340 ; 

11 Jur. 56 ; 115 E. R. 1130. 

1863. .] — A proceeding hy informa- 

tion in the nature of a qiu> warranto will only lie 
for usurping an office of a public or quasi public 
nature, & will therefore not lie for usurping the 
office of governor or committee-man of a society 
termed for eleemosynary purposes, such as the 
Licensed Victuallers* Society, although it be 
incorporated by Royal charter. — Ex p. Smith 
( 1863), 2 New Rop. 321 ; 8 L. T. 458 ; stCb nom. 
Ex p, Smyth, 27 J. P. 503 ; 11 W. R. 754. 

As to Particular Offices, see Sub-sect. 1, G., poet. 

(c) Perinayient and Independent Offices. 

1864. General rule.] — D arley v. R., No. 1827, 
ante. 

13 Q 5 , .] — Quo warranto lies for the office of 

guardian of the poor elected under Poor Law 
Amendment Act, 1834 (c. 76), s. 38. — R. v. Hampton 
(1865), 6 B. S. 923 ; 13 L. T. 431 ; 30 J. P. 244 ; 

12 Jur. N. S. 583 ; 15 W. R. 43 : 122 B. R. 1434. 
AvmitaUons Reid. H. v. Dix (1866), 30 J. l\ .To. 390 ; 

n. i\ Speyer, R. v. Canael, [1916] 1 K. H. 595. 

1866. Not office held at pleasure.] — An informa- 
tion in the nature of a quo warranto will not be 
granted in the case of a clerk to borough justices 
appointed under Poor Law Amendment Act, 1831 
(c. 76), s. 102, as such a clerk is removable at the 
pleasure of the justices. — R. v. Fox (1858), 8 
B. &B. 939; 30 L. T, O. S. 285 ; 4 Jur. N. S. 410 ; 
120 E. R. 3.50 ; sub nom. Re Fox, 27 L. J. Q. B. 
151 ; 22 J. P. 656. 

Ar? noterfioTW .*•' -Expld. R. v. Speyor, R. v. CaHsel, [19161 1 

K. B. 595. Reid. it. V. Hampton (1865), 6 13. & S. 923 ; 

Bradley v. Sylvester (1871), 25 L. T. 459 ; Ex p. Parry 

(1887), 3 T. L. R. 649. 

1867. .] — Be Castlepobd School Board 

(1871), 35 J. P. Jo. 726. 

1868. .] — Upon an application for a writ of 

quo warranto against the clerk to a school boaid, 
on the ground that he was improperly elected 
according to the provisions of Elementary Educa- 
tion Act, 1870 (c. 75), s. 85 : — Held : a rule would 
be refused as the majority of the board might, 
without assistance, remedy the impropriety them- 
selves, the office being held during the pleasure of 


the board. — B radley v. Sylvester (1871), 26 
L. T. 469 ; sub nom. Ex p. Bradley, 86 J. P. 6. 
Annotalion : — ^Reld. R. v. Speyor, R. v. Cassel, [19161 1 K. B. 

595. 

1869, ,] — pjx p. Richards, No. 1852, 

ante. 

1870 , .] — A bye law of a local board said 

that no resolution should be altered or rescinded 
except by a meeting of as many members of the 
board as made the resolution. One resolution 
of nine members appointed R. to he clerk, So he 
acted for 20 years, when one day a meeting of eight 
members dismissed him, & ajppointed J. m his 
stead ; — Held : a quo warranto was not competent 
in case of an officer appointed at pleasure. — R. v. 
Jones (1878), 42 J. P. 614, D. O. 

As to Particular Offices, see Sub-sect. 1, G., post, 

\d) Office must he Full, 

1871. General rule.] — At the first ^ election of 

coimcillors for a ward, under Municipal Corpns. 
Act, 1836 (c. 76), A. & B. were elected by the 
smifficst numbers. At the election of aldermen 
immediately following, two of the councillors 
elected by higher numbers were chosen ^dermen. 
C. & D. were chosen councillors in their places, 
each by fewer votes than had been given for A. or 
B. At the time for electing councillors in the 
following year, A. & B. remained in office, & 0. 
was elected councillor in another ward, & was 
admitted to the office. The candidate for that 
office who had had the next largest number of 
votes disputed the election, on the grounds that 
0. was still a councillor of the first ward, inasmuch 
as he liad been chosen to fill an extraordinary 
vacancy, that this fact was notorious to the 
burgesses, &, consequently, that the votes given 
for 0. in the second ward were thrown away. 
A mandamus was therefore moved for to swear 
in the opposing candidate : — Held : assuming the 
objections to be well founded a mandamus could 
not go, the office being full, & being one for which 
a quo warranto miglit be brought. — R. v, Derby 
(C 0 UNCILT. 0 RS) (1837), 7 Ad. & El. 419 ; 2 

Nev. Si P. K. B. 680 ; Will. Woll. & Dav. 671 ; 
1 J. P. 350 ; 112 E. R. 628. 

Annotation : — Refd. R. v. C'licstor Corpn. (1855), 2 Jur. N, S. 

114. 

1872. .] — The persons declared to bo elected 

as town councillors by the mayor or ward alder- 
man, at a municipal election, & who had accepted 
office & made the proper declaration, can only be 
removed from office by a quo warranto information, 
So therefore a mandamus does not lie to admit 
other candidates who had the majority of votes. 

When, on a disputed municipal election, two of 
the candidates obtain a rule nisi for a mandamus 
to admit, So afterwards a rule nisi for a quo warranto 
against the parties admitted, the rule for the 
mandamus will not be, as a matter of course, 


PART VII. SECT. 3, SUB-SECT. 1.— 
A. (c). 

1864 i. OenercH rule ,^ — ^An office to 
which this writ is applicable should be 
an office of some importance & of 
substantial tenure. — R. v, Whelan 
(1887), 20 L. R. Ir. 461.— IR. 

1866 i. Not office held at pleasure .] — 
A QUO warranto will not be granted to 
inquire into the right to an office which 
is held merely at pleasure. — R. v. 
Cakroll 0888), 22 L. R. Ir. 400. — IR. 

1866 ii. .] — R. V HeddermanA 

Limerick JJ. (1896), 30 I. L. T. 74. — 
IR. 

1866 iii. .]— R. V, Baylt, [1898] 

2 1. H. 335.— IR. 

1866 iv. .] — R. V. Stbabank 


Urban District Council (1900), 35 
I. L. T. 12.— IR. 

1866 V . .} — R. (.Jacob) v, 

Blaney, [1001] 2 I. R. 93.— IR. 

PART VII. SECT. 8, SUB-SECT. 1.— 
A. (d). 

1871 i. General rule.] — A. having 
given up the premises in respect of which 
he was qualined as councillor, & believ- 
ing himself thereby disqualified, gave 
notice to the town clerk that he had 
resigned ; Sc a notice was, thereupon, 
posted announcing the vacancy. Sc 
that an election would be held to fill 
the office. At this election, B. w^as 
elected. The ot., granted a quo 
warranto, calling upon B. to show by 
what authority he exercised the office. 


— R. V. Finnegan (1859), 10 I. C. L. R. 
299 ; 4 Ir. Jur. 214.— IR. 

1871 li. .]—The term of office of 

a local pension committee having 
expired, a resolution w'os passed by 
the County Council appointing a new 
committee Including M. The summons 
convening the meeting had not, as 
required by Local Government (Appln. 
of Enactments) Order, 1898, specified 
the appointment of such committee 
as business to be transacted at the 
meeting. On application for a quo 
warramo against M. : — Held : the 
committee not having been validly 
appointed, there was no existing office, 
Sc quo warranto did not lie. — R. 
(Fitzgerald) v. McDonald, [1913] 
2 I. R. 66.— IR. 
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Paet VII. — Quo Warranto. 


discharged. — R. v. Winchbstbb Oorpn. (1837), 
7 Ad. & El. 216 ; 2 Nev. & P. K. B. 274 ; WiU. 
WoU. & Dav. 625 ; 6 L. J. K. B. 213 ; IJ. P. 278 ; 
1 Jur. 738 ; 112 E. B. 462. 

Annotations : — Be!d. H. v. Birmlmrliam (1837), 1 J. P. 211 ; 

R. V. Caudwoll (1848), 12 J. P. Jo. 134 ; R. v. Bangror 

Oorpn. (1886), 18 Q. B. D. 349. 

1878. .] — a town councillor has been 

struck off the burjfess roll for non-payment of 
poor rates, but continues to exercise the duties of 
the office, the ct. will not grant a mandamm to the 
mayor or alderman to proceed to a new election, 
but will leave the parties to their remedy by writ 
of quo warranto, — B. v, Ricketts (1838), 3 
Nev. & P. K. B. 161 ; 7 L. J, Q. B. 71 ; 2 Jur. 460. 

1874. .] — Buie nisi calling on G., clerk of 

the County Ct, for the A. district, under County 
Ots. Act, 1846 (c. 05), to show cause why a quo 
warranto should not issue in respect of the office 
of clerk of the county ct. The present applicant 
had been clerk of the A. Ct. under 25 Geo. 2, c. 38. 
The ground of the application was that the office 
was full at the time of O.’s appointment as it was 
the same ct. as had been in existence before. It 
was now contended that it was in truth a new ct., 
& the appointment within the power of the judge, 
& that a quo warranto would not lie, the office not 
being an office of profit under the Crown. 

We purposely abstain from giving any opinion, 
but the questions ought to be raised upon the 
record. The rule therefore will be made absolute 
{per Cur.). — R. v, Gibson (1817), 10 L. T. O. S. 
162 ; 11 J. P. Jo. 854. 

1875. .1 — R, V. St. Martin’s Guardians, 

No, 1854, ante, 

1876. .] — It is an inflexible rule of law that 

where a person has been de facto elected to a 
corporate office, & has acceijlod & acted in the 
office, the validity of Ihe election & the title to the 
office can only be tried by proceeding on a quo 
warranto information. — Frost v, (yHESTER Corpn. 
(1855), 5 E. & B. 531 ; 119 E. R. 678 ; sub nom, 
B. V, Chester Corpn., 25 L. J. Q. B. 61 ; 26 
L. T. O. S. 71 ; 20 J. P. 197 ; 2 Jur. N. S. 114 ; 
4 W. R. 14. 

Annotations : — Consd. R. v. Welchpool Corpn. (1870), 35 

L. T. 694 ; 11. v. Beer, [1903] 2 K, li. 693. 

1877. .] — On cause being shown against a 

rule for a mandamus to elect twenty-four vestrymen 
pursuant to Metropolis Local Management Act, 
1865 (c. 120), it appeared that at the election 
which had taken place, eight persons, who had 
claimed to vote & who had also been proposed as 
vestrymen, were rejected as disqualifled, because 
they had not paid a church-rate, which they alleged 
to be invalid. It was objected that as the vestry- 
men de facto had acted, the office was full 
mandamus was not the proper remedy. 

Held: it was doubtful whether the office was 
not full, & the better course would be to enlarge 
this rffie & to proceed by quo warranto in the first 
instance. — R. v, St. Clement Danes (Church- 
wardens) (1856), 26 L. T. O. S. 105. 

1878. .J — W., a member of a board of guar- 
dians agreed with the board to collect on their 
behalf rent receivable by the board in respect of a 


certain house. There was no express agreement 
as to any fee or commission to be paid to the 
member for so doing. He collected the rent until 
the house was sold, & then paid to the board the 
amount of the rent received by him, less a sum 
which he claimed to be entitled to retain as com- 
mission, but he subsequently paid to the board the 
sum wMch he had retained. After receiving it 
the board declared the member’s office of guardian 
to bo vacant, on the ground that, by reason of 
charging commission for the collection of the rent , 
he had become disqualified under Local Govern- 
ment Act, 1894 (c. 73), s, 46 (1) (c), for being 
a member of the board ; — Held : the fact that 
before the declaration of vacancy the employment 
had terminated & the amount of the commission 
had been paid by the member to the board did not 
prevent him from being disqualified, & the office 
was, therefore, vacant. 

An order nisi was directed to R. to show cause 
why an information in the nature of quo warranto 
should not be exhibited against him to ^how by what 
authority he claimed to exercise the office of a 
guardian of the poor of the parish of B. upon the 
ground that the office was full at the date of the 
election : — Held : the right procedure had been 
followed.— R. V. Rowlands, [1906] 2 K. B. 292 ; 
75 L. J. K. B. 601 ; 95 L. T. 502 ; 70 J. P. 463. 

As to Particular Offices, see Sub-sect. 1, G., post, 

(e) Title. 

1879. Title must be complete — Election & 
swearing In.] — Upon a quo warranto y there must 
appear a complete title for deft, by a good swearing 
in, as well as an election. — R. v, Castle (1737), 
Andr. 119, 241 ; 95 B. R. 325, 380 ; sub nom, 
Oastel V. Carter, 2 Stra. 1097. 

1880. .] — There must be an user as 

well as a claim of a franchise in order to found an 
application for an information in the nature of a 
quo warranto. Stating that deft., who was elected 
to an office, had tendered himself to be sworn in is 
not sufficient. — R. v. Whitwell (1792), 6 Term 
Rep. 85 ; 101 E. R. 48. 

Annotations : — Consd. R. v, Blatter (1840), 9 L. J. Q. B. 115. 

Eefd. R. V. Tate (1803), 4 Katit. 337 ; H. r. Popper (1S38). 

7 Ad. & El. 745 ; Re Armstrotig (1856), 25 L. J. Q. B. 23S. 

1881. .] — R. V. Harrison (1839), 11 

Ad. & El. 506, n. ; 113 E. R. 507, n. 

Annotation : — Befd. R. Slatter (1840), 9 L. J. Q. B. 115. 

As to Particular Offices, see Sub-sect. 1, G., post. 

( / ) Possession and User, 

1882. Possession — Must be de facto — Acceptance 
of office insufficient.] — Under Municipal Corpus. 
Act, 1835 (c. 76), the ct. will not grant a quo 
warranto information unless it be shown that the 
party is in office de faHoy & for this purpose it is 
not enough if the affidavit states simply that he 
has •* accepted the office,” without specifying ihe 
mode of acceptance. The acts constituting accept- 
ance should also be stated. — R. v. Slatter (1840), 
11 Ad. & El. 505 ; 3 Per. & Dav. 263 ; 9 L. J. Q. B. 
115 ; 4 J. P. 73 ; 4 Jur. 316 ; 113 B. R. 607. 

Annotation ; — ^Diltd. 11. v. Quayle (1810), 11 Ad. & }i!l. 508, 


PART VII. SECT. 8, SUB-SECT. 1.— 
A. (e). 

18791. Title must he romplete ,] — It 
la suftloient on an application for a 
quo warranto against a person for 
exercising a nmnioipal office to show 
that he has been appointed to the offleo 
by a proper authority, & has signed 
his acceptaaioe of it, without showing 
that ho has performed any of the 
duties, or has taken the oath of office. — 
Ex p, Gallagher (1886), 26 N. B. R. 


73.— CAN. 

1879 ii. .] — Where leave was 

sought for a gtuo warranto, against a 
stipendiary magistrate for not taking 
the oath of allegiance before assuming 
office & it subsequently appeared that 
he had taken it a week later than the 
proceeding mentioned ; — Held : as 
deft, was legally acting in his office 
at the time of the motion for a quo 
warranto, leave to exhibit the informa- 
tion ought to be refused. — R, v, MoKat 


j (1912), 11 E. L. R. 33 ; 46 N. S. R. 501 . 

—CAN. 

PART VII. SECT. 3, SUB-SECT. 1.— 
A. (f). 

1882 1. Possession — Must he de facto,] 
— Where a person elected a city 
councillor has entered upon & is 
exercising the office, a quo warranto 
is the proper mode of trying his right to 
do it. — Exp, Cambrox (1868), 1 Han, 
306.— CAN. 
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Sect 3 . — When quo warranto toiU and toUl not lie: 

S ub-sect, 1 , A. if ), Jg. , C, JD.] 

1883. User — Essential.] — B. v, Whitwell, No. 

1880, anU. 

1884. .] — Quo warranto moved for 

upon affidavit, that deft, had exercised the office 
of mayor. Cause shown upon affidavit of deft, 
that he had not acted as mayor. The election 
took place in 0, upon Nov. 9, k the rule was moved 
for on Nov. 12. The ct. refused the writ, the 
time within which deft, was alleged to have acted 
as mayor being so short as to make it proper that 
the relator should specify distinctly in what respect 
deft, acted as mayor. — R. v. Morgan (1837), 1 
J. P. 150 ; 1 Jur. 355. 

1885. ,] — quo warranto will not be 

granted against a burgess for being illegally upon 
the burgess roll, if it does not appear that he has in 
some way exercised his office. 

A party was inserted by the overseers in the 
burgess list, & duly objected to by another burgess, 
but at the time of the revision, the mayor & 
a^essors inmroperly, as it was alleged, retained 
his name. It did not appear that he had since in 
any way used or exercised his office of burgess : — 
’Held : a quo warranto would not lie against him. — 
Re Armstrong (1856), 25 L. J. Q. B. 238 ; sub nom, 
R. V. Armstrong, 26 L. T. O. S. 248 ; 20 J . P. 86 ; 

2 Jur. N. S. 211. 

1886. As well as acceptance.] — The 

remedy by quo warranto does not apply to a non- 
corporate office unless there is both acceptance & 
user. 

Deft., while churchwarden, was proposed & 
elected as vestry clerk. He wrote a letter of 
thanks to the electors, but did not act as vestry 
clerk ; — Reid : what he had done was not such an 
exercise of the office of vestry clerk as to render ’ 
the remedy by q'uo warranto applicable. — R. v. 
Tidy, [1892] 2 Q. B. 179 ; 61 L. J. Q. B. 791 ; 67 
L. T. 319 ; 66 J. P. 650 ; 41 W. R. 128 ; 8 T. L. R. 
646, I). C. 

1887. What is sufficient user — Defective 

swearing In.] —A swearing in, though defective in 
law, yet being such whereby the party claimed at 
the tme to be a free burgess of a corpn., is a 
sufficient user of the office to warrant an informa- 
tion in nature of quo warranto against Mm, & not 
like a mere claim of the office. — R. v, Tate (1803), 

4 East, 337 ; 102 E. R. 860. 

Annotation : — Consd. II. v. Jones (1873), 28 L. T. 270. 


1888. Swearing In only.] — Qu, : 

where, after a rule to show cause why an informa- 
tion in the nature of a quo warranto should not be 
filed against several persons for usurping certain 
corporate offices, those persons admit their election 
to have been invalid, but state, that, by virtue of 
such election, they were only sworn in, & did not 
exercise the office, nor in any manner interfere 
in the affairs of the corpn., thereby showing that 
they have conveyed no derivative title, vmether 
the ct. will make the rule absolute. — ^R. v, Headuesy 
(1827), 7 B. &; 0. 496 ; 1 Man. & Ry. K. B. 346 ; 
6 L. J. O. S. K. B. 63 ; 108 E. R. 808. 


1889. ,] — It appeared, upon a rule 

for a quo warranto^ that deft, had presided at a 
vestry meeting convened for the purpose of electing 


a member of a burial board, under Builal Act, 
1852 (c. 85), s. 12, that he & others were proposed 
& seconded, that he declared himself elected, that 
the clerk wrote to the clerk of the burial board 
informing Mm of deft.’s election, & that at the 
next vestry meeting, when deft, again presided, 
the minutes of the previous meeting, one of wMch 
was a memorandum of deft.’s Mection, were 
unanimously confirmed. Deft, stated in an 
affidavit that he had declined to attend any of the 
meetings of the board, & he had not at any time 
acted or claimed the right to act os a member of 
the board : — Held : tins was not a sufficient user 
of the office to found an application for an informa- 
tion in the nature of a quo warranto, — R. v, J ones 
(1873), 28 L. T. 270 ; 37 J. P. 463. 

Annotation PoUd. R. t?. Tidy, [1892] 2 Q. B. 179. 

1890 . Mere claim insufficient.] — An in- 

formation in the nature of a quo warranto was 
brought against two non-acting, & seven non- 
resident burgesses of a corpn. to whom, by charter, 
an estate for life was granted in their offices, remov- 
able only for misbehaviour by the provost, etc. ; 
against the first, on the ground of being claimants, 
though not sworn, & the second, as having forfeited 
their privileges by non-user. After judgment of 
ouster in K. B. in Irf‘land, in error thereupon ; — 
Held : an information on 9 Goo. 2, c. 26, 
could not be maintained for a claim, but actual 
intrusion only, & non-residence, where a power of 
amotion was vested in a person designated by 
charter, was not an avoidance of office before that 
was exercised, when immediately an unlawful 
holding might commence, wMch might justify any 

the 

A judgment of ouster cannot be given at the 
common law in an information in the nature of a 
quo warranto^ unless the case of the person found 
or adjudged to be guilty be witMn the provisions of 
9 Ann., c. 20, s 5. — R. v, Ponsonby (1756), 1 
Keny. 1 ; Say. 245 ; 1 Ves. 1 ; 96 E. R. 894 ; 
ajOTd. (1768), 2 Bro. Pari. Gas. 311, H. L. 

Annotatiema : — Befd. H. v, Whitwell (1792), 5 Term Rep. 
85 ; R, V, Jones (1873), 28 L. T. 270. Mentd. Lynn 
Corpn. V. London Corpn. (1791), 4 Term Rop. 130. 

— .1 — A quo warranto information 
will not be granted for merely claiming to be a 
burgess of a borough, named in Municipal 
Corpus, Act, 1835 (c. 76), sched. A, the party 
havmg a freedom acquired before that Act, & 
his name being on the freemen’s roll kept under 
s. 6, but not on the burgess list under s. 16, etc., 
nor on the list of voters under Representation of 
the People Act, 1832 (c. 45), s. 46 ; at least, if it 
does not appear that there is any corporate 
property in which he could claim an interest. — 
R. V, Pepper (1838), 7 Ad. & El. 746 ; 3 Nev. & 
P. K. B. 165 ; 1 Will. WoU. & H. 136 ; 7 L. J. Q. B. 
92; 112E. R. 650. 

As to Particular Offices, see Sub-sect. 1 , G., post, 

B, Usurpation of Office, 

See Sub-sect. 1, A. (a), arUe, 

C, Disqualification of Holder, 

1892. Through contract of employment.] — R. 
V. Francis, No. 1993, post. 


1888 i. User eaaeniial,} — ^Pbnny v, 
Brent (1908), 4 £. L. R. 437.— CAN. 


PART VII. SECT. 8, SUB-SECT. 1.— C. 

1892 i. Member of loeal a/uthorUy — 
Through contract wUh local auOiori ^,] — 

1892 il. .] — A QUO warranto 


was obtained against the Chairman of 
Township Comrs., on tho ground that 
he wee dlsQualifled, hy reason of his 
having been a contreM3tor with the 
Comrs. for profit. — R. u. Lanqton 
( 1887), 20 L. R. Ir. 46.— IR. 


1892 lit — — — ^Where an Alder- 

man of a city was shown to beamemher 
of aflrm ooonpylng a market stall owned 


by tho city & holding a butcher's 
Uoonoe from the olty, which could be 
oanoelled by the city council, the ct. 
granted a ^t of quo warranto against 
the alderman to show by what 
antbority he exercised his office. — 
Be Fbybb^ Ex p, GALLaaHBR (1918), 
41 N. B. R. 545 ; 14 E. L. R. 65.— 
CAN. 
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Part VII.— Quo Warranto. 


Ig 98 , — B. V. Rowianm, No. 1878, ante. 

Through bankruptcy.] BANKRUPTor & In- 
SOLVBNoy, Vol. IV., p. 177, No. 1647. 

1894. Through non-residence— Before exercise 
of office.] — R. V. PoNSONBY, No. 1890, ante. 

1895. Disfranchisement a condition prece- 

dent.] — This ct. will not grant an information in 
nature of a gteo warranto against a corporator for 
non-residence until he has been amoved by the 
corpn. 

I thought it was a settled principle of corpn. 
law, that a corporator must be disfranchised by 
the corpn. for non-residence before any application 
for an information in nature of a gieo warranto can 
be granted (Grose, J.). — R. v. Heaven (1788), 2 
Term Rep. 772 ; 100 E. R. 416. 

AnnotatUms : — Refd. R. v. Patteson (1832), 2 L. J. K. B. 33. 

Mentd. R. v, Portsmouth Corpn. (1824), 3 B. & C. 152. 

1896. No user of office since disqualification 

— Metropolis Management Act, 1855 (c. 120).] — 
W. had been duly elected a vestryman under the 
provisions of the above Act. At that time he 
possessed the necessary residential qualification, 
out he had since ceased to occupy the qualifying 
premises. There was no evidence that W. had 
acted as a vestryman since he so ceased to occupy 
the premises : — Held : the writ of qtto warranto 
would not lie against a vestryman, who had ceased 
to be qualified, unless he had acted as vestryman 
since disqualification. — R. p. Williams, Ex p, 
ViSGER (1894), 64 L. J. M. 0. 34 ; 43 W. R. 140, 
D. C. 


1897. Through acceptance of incompatible office.] * 

—A corporator accepting a new office incompatible i 
with the old one thereby absolutely vacates the 
latter, & if he is ousted of his new appointment 
by qiu> warranto he is not remitted to his original I 
character, nor can a vote given at a corporate 
meeting whilst he filled the higher office de facio^ 
be referred to his original office of an inferior ' 
degree. — R. v, Hughes (1826), 5 B. & 0. 886 ; 8 * 
Dow. & Ry. K. B. 708 ; 4 Dow. & Ry. M. C. 169 ; 

6 L. J. O. S. M. 0. 20 ; 108 E. R. 329. 

Annotfitions : — Refd. R. v. Patteson (1832), 4 B. & Ad. 9. ! 

Mentd. R. v. Hubball (J826), 6 B. & C. 139. 

1898. .] — In an information in the nature 

of a quo warranto the first count charged deft, with 
usurping the office of alderman of the city of N. ; 
the second count the office of justice of the peace 
within the city ; & the third count charged deft, 
with usurping the offices of justice of the peace & j 
alderman : — Held : the acceptance by a person i 
holding a corporate office of another incompatible 
office not corporate did not operate as an absolute 
avoidance of the corporate office, though it might 
be ground of amotion; & acceptance of an in- 
compatible office did not operate as an absolute 
avoidance of a former office in any case where the 
party could not divest hifnself of that office by 
his own act, & without the concurrence of another 
authority to his resignation or amotion ; unless 
such authority was privy & consenting to the i 


second appointment. — R. i>. Patteson (1832), 4 
B. & Ad. 9 ; 1 Nev. & M. K. B. 612 ; 1 Nev. & 
M. M. 0. 488 ; 2 L. J. K. B. 33 ; 110 E. R. 858. 
Annotaiiona : — Mentd. Arkwright v, Cantrell (1837), 7 
Ad. & El. 565 . R. V. Chesterfield JJ. (1840), 4 J. P. 122 ; 
Worth V Newton (1854), 10 Exeh. 247 ; Davis v. Pem- 
brokeshire JJ. (1881), 7 Q. B. D. 513 , R. v, Douglas 
(1898), 46 W. R. 377. 

1899. Continuing incompatibility.] — Rule 

nisi granted for a quo toarranio, where continuing 
incomj^atibility, though both offices held more 
than six years. — R. v. Lawrence (1818), 2 Chit. 
371. 

1900. What constitutes acceptance.] — R. 

V. Tidy, No. 1886, ante. 

D. BesiqncUion from Office. 

1901. Effect of resignation — Before rule ob- 
tained.] — An information for the usurpation of a 
franchise may be filed, although the franchise is 
surrendered. — R. v. Powell (1756), Say. 239 ; 
96 E. R. 866. 

1902. .] — (1) The ci. will make a rule 

for a quo warranto information absolute, although 
deft, has resigned the office his resignation h^ 
been accepted before the rule was obtained, where 
the object of the relator is not only to cause the 
deft, to vacate the office, but to substitute another 
candidate at once in the office, as in such a case 
the relator is entitled to have judgment of ouster 
or a disclaimer entered on the record. 

(2) In making the rule absolute the ct. will 
exercise a discretion as to costs. — R. v. Blizard 
(1866), L. R. 2 Q. B. 65 ; 7 B. & S. 922 ; 36 

L. J. Q. B. 18 ; 15 L. T. 242 ; 31 J. P. 200 ; 16 

W. R. 105. 

AnnoicUion : — Genera ly, Mentd. R. v. Tewkesbury C?orpn. 
(1868), L. R. 3 Q. B. 629. 

1903. After rule obtained.] — (1) The ct. 

will make the rule for a quo warranto information 
absolute, although the party lias since the rule 
obtained resigned his office, & his resignation has 
been accepted. 

(2) The ct. will not consolidate several informa- 
tions against several persons for distinct offices, 
for there must be an information against each to 
enable each to disclaim. — R. v. Warlow (1813), 2 

M. & S. 75 ; 105 E. R. 310. 

Annotations : — As <o (1) Distd. R. Blizard (1866), L. R. 2 
Q. B. 55. Generally, Mentd R. v. Headloy a827), 1 
Msn. & Ry. K. B. 345. 

1904. .] — Where a rule for an informa- 

tion in the nature of a qito warranto, for the usurpa- 
tion of an office, has been obtained served upon 
deft., who thereupon resigns & docs not show cause 
against the rule, it will be made absolute, but 
without costs. — R. v. Newcombe (1866), 16 W. R. 
108. 

On costs .] — See Sect. 6, post. 

1905. Validity of resignation — Without deed,] — 
Quo irarranto granted against one who exercised 
an office in a corpn. after ho had resigned by 


1894 (. Through non -residence .] — 
Deft., a life tenant of a farm in A., rented 
it to his son & lived with his wife & 
family in O. until 1898, when the eon 
having given up the farm, deft, took 
possession of it, oocaalonally Ylsittng 
nis wife & family in C. : — Held : deft, 
was not resident within A. so as to 
qualify him for the ofi9oe of school 
trustee within A. — R. v. Evans (1899), 
81 O. R. 448.— CAN. 

1897 1. Through acceptance of incom- 

S alible office.] — R. v. Robertson, 21 
. L. T. 413.— OAN. 

e. No declaration of qualificatiion 
to office.] — ^A declaration of qualifloa- 
tion not having been^made, leave was 


g iven to deft, to make samo witiiin 
m days, otherwise leave we^ granted 
to file an Information on tho ^und 
that deft, illegally exercised the 
franchises of the office. — R. v. Conway 
(1881), 46 U. O. R. 86.— OAN. 

f. Through not being a ratepayer 
at time of election as tovm councUlor.i — 
A. was not a ratepayer at the time of 
his election ets town counoiUor : — Held : 
(1) for a disqualification continuing 
after election, quo warranto was the 
proper remedy ; (2) no distlnotion 

could be makde between a disqualifioa- 
tion at the time of the nomination 
a dlsqualifloation existing at the time 
of the election. — R. vTMaoe (1907), 


2 E. L. R. 2G3 ; 41 N. S. R. 128.— 
CAN. 

g. Whether xtliteraou a diaquaUfica- 
Hon — Office of township clerkT] — R. v. 
Ryan (1860). 6 U. 0. R. 296.— OAN. 

PART VII. SECT. 3, SUB-SECT. 1.— D. 

1901 1 Effect of resignation-— Before 
rule obtained.] — R. v. Braog, Ex p. 
Smith, [1911] S. R. Q, 188.-— AUS. 

1908 i. After rule obtained.}— 

Resignation not tendered till after a 
conditional order for a quo warranto 
is not a bar to the order being made 
absolute. — R. v. Lanoton (1887), 20 
L. R. Ir. 46.— IR. 
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Sect, 3. — When quo tcarranto will and will not lie: 

Svb-aeci, 1, X)., i?., F, 0 
writing but without dood. — R. v, Payne (1818), 
2 Chit. 367. 

E, AholUion of Office, 

1906. Effect of abolition of office.] — A quo 

warranto infoiiuation issued for holding an annual 
office, after its close, tries a civil right. — R. v. 
New Radnor (Aijdrrmen) (1759), 2 Keny. 498 ; 
96 E. R. 1257. 

Annotation: — Refd. Rt Harris (1837), 6 Ad. & El. 475. 

1907. .] — ^A party who had been appointed 

to, & was discharging, the office of town clerk of 
a borough, when Municipal Corpus. Act, 1835 
(c. 76), passed, was afterwards removed by the 
town council, & claimed compensation under 
sect. 66 of the Act. A motion was then made, 
at the instance of the oorpn., for a quo warranto 
information against him for exercising the office, 
on the grounds that he was not a burgess at the 
time, was not sworn in, & did not make the declara- 
tion rc^quired by 9 Geo. 4, c. 17 : — Held : under 
the circumstances an information ought not to be 
granted for the pui’pose of trying the title to an 
office which was determined . — Me Harris (1837), 

0 Ad. & El. 475 ; 1 .1. P. 107, 3.55 ; 112 E. R. 
182 ; 8^th now, R. v, Uaruis, 1 Nev. & P. 3^. B. 
576 ; Will. Woll. k Dav. 237 ; 6 L. J. K. B. 161 ; 

1 Jur. 239. 

F, Whether Quo Warranto the Appropriate Remedy, \ 

1908. General rule.] — Quo warranto does not lie . 
against the clerk of the comrs. of land-tax, but if i 
he is improperly elected under 43 Geo. 3, c. 99, 1 
mandamus lies to the comrs. to admit the person i 
who has the majority of legal votes. — R. v, ' 
Thatcher (1822), 1 Dow. & By. K. B. 426. 
Anmrtation: — Reid. Re Fox (1858), 4 Jur, N. 8. 410. 

1909. .] — An aldennan of a municipal 

corpn, having died, the mayor, who was one of ! 
the councillors, called a meeting of the town 
council to elect a person to fill the vacancy. The 
mayor presided & caused a voting paper to be 
banded to each member of the council, A retained 
one himself. Upon the papers being examined, 
it was found that only the mayor & one other 
person had been voted for, each had the same 
number of votes, k the mayor had voted for 
himself. The mayor then gave his casting vote 
for himself, & declared himself duly elected : — 
Held: an information in the nature of a qu>o 
warranto would not lie against the mayor, as the 
validity of his election as alderman might have | 
been questioned b}' an election petition. — R. v, 
Morton, L1892] 1 Q. B. 39 ; 61 L. J. Q. B. 39 ; .56 
.T. P. 105 ; 40 W. R. 109 ; 36 Sol. Jo. 44 ; suh nom, | 
R. V, Morton, Ex p, Outts, 65 L. T. 611 ; 8 
T. L. R. 50, D. C. 


.] — Held: the ct. had jurisdiction 
to order a petition against the election of the 
sheriff of a city to be taken off the file, it being 
admitted that the remedy was not by way of peti- 
tion, but bv quo warranto, — Pope v, Bruton 
( 1900), 17 T.‘L. 3i. 182, T). C. 

1911. Where quallfloatlon of electors in 

doubt — Remedy by fresh election available.] — 
Where leave to lay an information in the nature 
of quo warranto had been applied for against one 
for exercising the office of bridge -master in the 
borough of B. k it appeared that he had been 
chosen by the populace without authority : — 
Held : the corpn. might have gone to a new 
election the next charter day without applying 
to the ct. to remove him k the rule woiild be 
discharged. — A non. (1730), 1 Bam. K. B. 345 ; 
94 K. R. 233. 

1912. .] — Anon. (1731), 2 Barn. K. B. 

46 ; 94 B. R. 347. 

1913. .] — On a rule to show cause 

why an information in the nature of quo warranto 
should not go against deft, for exercising the 
office of recorder of E, the question was whether 
deft, was properly elected : — Held : the point 
was not so clear in favour of deft, as to have it 
determined upon a motion, k the rule would be 
made absolute. — R. v, Sandys (1733), 2 Bam. 
K. B. 301 ; Kel. W. 268 ; 94 E. R. 514. 

1914. .] — ^A motion for a writ of quo 

warranto founded on the ground that one of llie 
justices who had voted at the election of a county 
treasurer had not taken the qualificaiion oath 
will not be granted against the county ti'easurer 
to show by what authority he holds the office, if 
he has been de jacto elected by th(* justices in 
quarter sessions. — R. v, IIerbpordshirb JJ. 
(1819), 1 Chit. 700. 

Annotation : — Refd. Darlcy v. H. (1846), 12 Cl. & Fin. 520. 

1915 . ,] — The title of the electors, 

corporators de facto, cannot be put in issue in a 

i quo warranto information against the elect ed.- 
R. V, Hughes (1825), 4 B. & C. 368 ; 6 Dow. k 
I Hy. K. B. 443 ; 3 Dotv. k Ry. M. C. 250; 3 
h, J. O. S. K. B. 249 ; 107 E. R. 1096. 

Annotations : — Distd. Jl. v. (ihoU\yii(l (1828), 1 Man. & Ily. 

K. H. 534. Refd. H. v, Tu«rwell (1868), U IJ. be S. 367. 

1910 , Officer of incorporated mercantile 

companies — Of City of London.] — Qu, : whether a 
qw) warranto information lies at the instance of a 
private relator, against a person claiming to hold 
an office in one of the incorporated mercantile 
, companies of the City of London. — R. v, Attwood 
! {]833), 4 B. & Ad. 481 ; 1 Nev. & M. K. B. 280 ; 
2 L. .7. K. B. 57 ; 110 E. R. 536. 

Annotation : — ^Mentd. H. v. Powell (1854), 3 E. dc B. 377. 

1917 , Irregularity at election — Not affecting 

result.] — The ct. will not allow an information in 
the natiHe of a quo warranto to be filed to try the 
title to an office, merely because there has been 


PART VII, SECT. 3, SUB-SECT. 1.— F. 

1908 i. General rule — Illegal election — 
Remedy by mandamus not appropriate.] 
— Re Bent, hx p. ATfENBOROuau 
(1868), 6 W. W. & A*B. 103.— AUS. 

1908 ii. .) — Lkxnox 

Drainage Board (CHAmaiAN &, 
Members) v. Gale (1916), 17 

W. A. L. R. 180.— AUS. 

1908 ill. Tlicct.wm 

not grant a mandamus to try an election 
but will leave the parties contesting 
the validity of such election to their 
remedy by quo warranto, — Re Brock- i 
viDLE Town Election of Members ' 
OP Police Board (1833), 3 O. 8. 173. — 
CAN. 

1908 Iv. Cheap ataiuiory 

remedy available,] — R, v. Roach (1859), 


18 U. C. R. 226.— CAN. 

1908 V. .) — Re Kelly 

V. Macarow (1864), 14 O. P. 313. 457.— 
CAN. 

h. Right to exercise office ,] — 

Exp. Richards (1870), 2 Han. 131. — 
CAN. 

k. Where election legal — 

Rut aubsequemi diaowdificatiom-^Quo 
warranto not appropriate.}— B.. v, 
Lawlor (1870), 6 R R. 208.— CAN. 

l. Quo warranto 

appropriate.] — Couohlan & Mato v. 
^aoTORiA CiTT (1893), 3 B. C. R. 67. — 
CAN. 

m. Not where right may be 

determined by action .] — R. v. Mahony 
(1851), 3 It. Jur. 29.— IR. 

1911 I. Where qualificaiion of 


electors in doubt.] — Where there has 
been a formal election, 8c an objection 
has been made to a person or persons 
as not being duly qualified to vote at 
such election, a quo warranto would be 
the proper writ to issue. — K. v. TuAM 
Town Comrs. (1869), 11 Ir. Jur. 48. — 
IR. 

1911 ii. .] — ^A quo warranto 

will not lie granted to try by what 
title a party exorcises the office of 
mayor of a borough, whon the ground 
of such applon. is a defect In the 
title of those who have elected him 
mayor. — II. v. McCarthy (1859), 10 
I. C, L. R. 312.— IR. 

1917 i. Irregularity of appoint^ 

ment to public office.] — ^Au injunction 
was sought to restrain defts. from 
acting as pilots on the ground that the 
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Paet VIT. — Quo Wabranto. 


an irregularity in the election, in the abs^co of 
bad faith, & where the result of the election has 
not been afTected. — R. v* Ward (1873), L, R. 8 

Q. B. 210 ; 42 L. J. Q. B. 126 ; 28 L. T. 118 ; 37 
.1. P. 453 ; 21 W. R. 632. 

Annotation Beld. Julius u. Oxford Bp. (1880), 6 App. Gas. 

214. 

1918. Jurisdiction of Justices — To grant licences.! 

— The justices of the county of D. having granted 
licences for alehouse keepers in the borough of 
S. the justices of the borough claimed to have the 
exclusive right to grant such hcences ; — Held : a 
quo warrarUo information was not the proper 
process whereby to try the right. — R. v. Durham 
Jj., Ex p. Sunderland JJ. (1860), 2 L. T. 372 ; 
24 J. P. 406. 

G, Pariicular Offices* 

Alderman.] — See Local Government. 

Borough council.] — See Locai. Government. 

1919. Burial board — ^Members of.] — By a local 
Act, 5 & 6 Viet. c. Ixxxviii., the rector, etc. of 
L. with twenty-one persons to be elected as therein 
directed, were appointed a select vestry for carry- 
ing out the provisions of that Act, & were to be 
& be deemed a board of guardians for the relief 
& management of the poor, & to have the rights 
Sd duties of guardians under the Poor T^aw Amend- 
ment Act, 1834 (c. 76). A select vestry was from 
time to time constituted under the Act, & was 
in existence when a general vestry of the parish, 
convened by the churchwardens of the parish, 
elected, under the Burial Act, 1852 (c. 85), s. 12, 
&> Burial Act, 1863 (c. 134), nine persons to be 
members of a burial board for the parish : — Held : 
as the general vestry was the governing body of 
the parish as to all matters except the relief of 
the poor, etc., & the vestry under the local Act 
only a board of guardians under another name, 
the election had been rightly made by the general 
vestry under Burial Act, 1852 (c. 85), & Burial 
Act, 1853 (c. 134), & a rule for a quo warranto 
against the members of the burial board ought 
to be refused. — R. v. Gladstone (1857), 7 E. & B. 
675 ; 5 W. R. 530 ; 110 E. R. 1359 ; sub nom. He 
Liverpool Burial Board, Ex p. Urquhaut, 26 
L. J. Q. B. 213 ; 29 L. T. O. S. 00 ; 21 .T. P. 726 ; 
3 Jur. N. S. 441. 

1920. .] — Qu, : if quo warranto would 

lie for the office of member of a burial board. — 

R. V* South Weald OvEl^sEERS (1864), 5 B. & S. 
391 ; 33 L. J. M. C. 193 ; 28 ,1. P. 708 ; 10 Jur. 
N. S. 1099 ; 12 W. B. 873 ; 122 E. R. 876. 

See, generally, Burial & Cremation, Vol. VIT., 
pp. 520-664. 

1921. Chief constable.] — Information in the 
nature of a quo warranto, granted against a chief 
constable. — R. v* Ragsdkn (1734), Cunn. 54 ; 04 
E. R. 1069. 

Churchwardens .] — See Ecclesiastical Law. 

Clerk of the peace .] — See Magistrates. 

1922. Commissioners under local Act — Paving 
& improvement.] — R. v. Badcock, No. 1836, ante. 

1923. .] — A local Act created a corpn., 

consisting of sworn comrs., with summary powers 
of seizure of goods & imprisonment of the person. 


I & of preventing & removing obstructions & 
nuisances in the streets, ^ of paving, cleansing & 
lighting, etc. ; — Held : an information in the 
nature of a quo warranto would lie against persons 
' claiming to be comrs. — R. v . Beedle (1836). 3 
Ad. & El. 467 ; 111 E. R. 491. 

I Annotations : — Consd. lie Aston Union (18:i7), 6 Ad. & El. 

784. Retd. n. V. Oxford Corpn. (1837). 1 Nev. & P. K. B. 

474 ; Darley v. R. (1816), 12 Cl. & Fin. 520 ; R. v. St. 

I Martinis Grdns. (1851), 17 Q. B. 

1924. ,] — Ee Lowbrstorpp Improve- 

ments Comrs., Ex p. Seaoo (1854), 18 J. P. Jo. 
772. 

1925. ,] — R. V. Adams, No. 1857, ante. 

Corporation — Officers of.] — See Corporations, 

Vol. XIII., pp. 283, 302, 310-313, Nos. 152, 335, 
417-468. 

County treasurer.] — See Local GovEimisrBNT. 

County court clerk.] — See County Courts, 
Vol. XIIL, p. 449, No. 15. 

Education authorities &, officials.]— iS'cc Educa- 
tion. 

I Fellow of college.] — See Charities, Vol. VIII., 

I p. 366, No. 1709 ; Corporations, Vol. XIII., 

I p. 312, No. 451. 

Freeman of borough.] — See Local Government. 

Local board — Members & officials of.] — See 

Local Government. 

Master of hospital & grammar school.]— See 
Corporations, Vol. XIII., p. 31.3, No. 459. 

Municipal corporations — Officers of.] — See Local 
Government. 

Overseers — Assistant to.] — See Local Govern- 
ment ; Poor Law ; Rates & Rating. 

Parish clerk.] — See Ecclesiastical Law. 

Poor law guardians & officials.] — See Poor Law. 

1926. Privy Council.] — An information in the 
nature of a quo warranto will lie at the instance 
of a private relator against a member of the 
Privy Council whose appointment is alleged to be 
invalid. — R. v. Speyer, K. v. Cassel, [1916] 1 
K. B. 595 ; 85 L. J. K. B. 630 ; 114 L. T. 463 ; 
32 T. L. R. 211, D. 0. ; affd. on other grounds, 
[19161 2 K. B. 858, C. A. 

Re^strar of births & deaths.] — See Registra- 
tion of Births, Marriages & Deaths. 

Sanitary authority — Clerk to.] —See Local 
Government ; Public Health & Local Adminis- 
tration. 

Town clerk.] — See IjOcal Government. 

Treasurer to district council.] — See Local 
Government. 

1927. Trustees — Under local Act.] — Motion for 
information in nature of quo warranto against 
defts. for executing the office of trustees of the 
harbour of W., they liaving been appointed to 
collect duties assessed for repair of the harbour 
under a local Act. The question was whether 
the election of the trustees was vaUd ; whether 
the franchise 'was such as an information would 
lie for the usurpation of it. It was argued that 
quo warranto coidd not go against private trustees ; 
— Held : it was a public matter. 

Th J statute has appointed how this port is to 
be regulated ; & if anyone acts otherwise than as 
the statute has directed, it is an usurpation on 


appoititments were not regularly made : 
— Held : as the objections related to 
the validity of defts.* appointment, 
Sc as there was no pretence that they 
were made oolourably Sc not in good 
faith, the remedy, if any, was by 
quo warranto. — ^A.-G. v. Mn.LER (1899), 
19 C. L. T. 409 ; 2 N. B. Eq. Hop. 
28.— CAN. 

1917 ii. .}—Re Public 

Utilities Act, Winnipeg Bleotrio 
Ry. Co. *8 Case, [1919] 3 W. W. R. 


737.— CAN. 

n, Where holder charged wUh 

holding office impmpcr/i/.]— \Vbere the 
actual holder of em offloe is charged 
with holding it improperly, quo 
warranto proceedings are the only means 
by which it can be declared vacant. — 
Chaplin v. Woodstock Public School 
Board (1889), 16 O, R. 728.— CAN. 

PART VII. SECT. 8, SUB-SECT, 1.— G. 

o. Trustee — Under local Act .] — 


A motion for a quo warrarUo is the 
I proper proceeding to take to inquire 
I into the authority of a person to 
exercise the offloe of a high school 
trustee. — R. v. Nagle (1894), 24 

I 0. R. 607,--CAN, 

p. Railway company director.]^ 
The office of director of a ry. co. is 
not an office Jor which a quo warranto 


q. Registrar of deeds .] — A q^o 
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Sect. 3. — When quo warranto will and will not lie: 

Suh^sect, ey^^sect. 2. Sect^ 4: Std)^secta. 

the Crown, therefore an information ought to go 
(Pratt, C.J.). — R. v, Nichot.s (1720), 11 Mod. 
Rep. 324 ; 1 Stra. 299 ; 88 E. R. 1060. 

<Jonsd. Darley v, R. (1846), 12 a, & Fin. 

520. ReM. R. V, Marsden (1765), 3 Burr. 1812. 

1928. Clerk to.] — Be Whitehaven 

Harbour Trustees, Ex p. (1848), 11 

L. T. O. S. 228 ; 12 J. P. Jo. 466. 

1929. Under private Act.] — This was a 

rule nm for a quo warranto calling on defts. to show 
by what right they exercised the office of trustees 
under a private Act regulating the repair, etc. of 
certain private property : — Held : a writ of quo 
warranto would not lie in cases of this kind when 
the office was merely for the management of private 
property .-^R, v. Varty (1843), 1 L. T. O. S. 287. 

Vestry clerks & vestrymen.] — See Ecclesiastical 
Law. 


Sub-sect. 2. — Franchises. 

1930. General rule.] — Where a franchise has been 
exercised from very remote times, under circum- 
stances which make it reasonable to supi>ose that 
it emanated from a grant by the Crown, & there 
has, at no period, been any considerable opposition 
to it, the ct. will not allow an information in the 
nature of a qtio warranto to try its validity, merely 
on the groimd that it cannot be distinctly traced 
to a legal origin, especially if the franchise has 
been partially recognised in any ancient statute, 
A, therefore, the ct. discharged a rule under these 
ciroumstances for an information against the 
Vice-Chancellor of Cambridge, to try the validity 
of his title to grant licences to the ale-houses. — 
R. V. Archdall (1838), 8 Ad. & EL 281 ; 3 Nev. 
& P. K. B. 696 ; 1 Will, WoU. & U. 440 ; 2 J. P. 
486 ; 2 Jur. 1083 ; 112 E. R. 843. 

AniuMi^ .-—Reid. jKc Oxford University & Taylor (1841), 

» Kenip V. Neville (1861), 10 O. B. N. S. 523. 

Mentd. K. V. (Canterbury Archbp. (1848), 11 Q. B. 483. 

1981. Court of record.] — Informations in the 
nature of quo warranto will lie for holding a ct. of 
record & presiding therein in the absence of the 
bailiffs, deft, not being one of them. 

Costs are not given on an information in the 
nature of mio warranto^ unless on usurpation of 
offices or freedoms in corpns. — R. v, Williams 
(1757), 1 Burr. 402 ; 2 Keny. 68 ; 1 Wm. Bl. 93 ; 
97E. R. 371. 

;Consd. R. v. Wallis (1793), 5 Term Rep. 

37j) ; R. V. McKay (1826), 5 B. & C. 640 ; Lloyd v, R. 

^ ^a.rley v. R. (1846), 12 a. & 

Grlmshaw (^47). 17 L. J. Q. B. 19. 

Mentd. Salkeld v, Johnson (1848), 2 Exch. 250 ; R. v. 

Backhouse (1866), 7 B. & S. 911. 

1932. Ferry.] — An information in the nature of 
? ^^^o>nto will lie for claiming an exclusive 
ferry over the Thames. — R. v. Reynell (1742), 2 
Stra. 1161 ; 93 E. R. 1100. 

AnmMion .^Refd. R. e. Marsden (1765), 3 Burr. 1812. 

Manorial courts.]— aS^cc Copyholds, Vol. XIII., 
p. 35, Nos. 359, 863-366. 


Sect. 4.— THE APPLICATION. 

Sub-sect. 1. — In General. 

A 40-44 ; Municipal Corporations 

Act, 1882 (c. 60), 8. 226. 


1983. When application may be made — ^Not on 
last day of term.] — Re Worcester County Court 
Judge (1847L ll J. P. Jo. 438. 

1934. Successive applications — On same ground 
— Previous decision impeached.] — A rule for a 
quo warranto information against a mayor, on the 
ground that ho did not reside as the charter 
required, was discharged on affidavits, showing 
residence. Afterwards a second rule was obtained, 
on the same ground, on affidavits impeaching 
the former opposing affidavits, & tending to show 
that the residence was colourable. The rule was 
discharged, on the ground that a second applica« 
tion ought not to have been made after the former 
decision, but without costs, as the ct. had granted 
the rule nm. — R. v. Ordb (1831), 8 Ad. & El. 
422. n. ; 112 E. R. 898. 

AnnotaJtiona Reid. R. t>. Pickles (1842), 12 L. J. Q. B. 40 ; 

Dod«rson V. Scott (1848), 2 Exoh. 457. Mentd. Tilt v. 

Dickson (1847), 4 C. B. 736. 

1936. Against successor in office.] — 

Where a relator has twice obtained rules nisi for 
informations in the nature of a quo toarranio^ 
calling upon a party to show why he exercised the 
office of mayor of a borough, which rules have 
been discharged upon cause shown, the ct. will 
not allow the same relator on an appUc^ation 
against the succeeding mayor to raise the same 
questions as to the title of the former mayor to 
exercise the office. — R. v. IjANGHORN (1833), 2 
Nev. & M. K. B. 618. 

1936. While first rule pending.] — 

Re Udell (1844), 3 L. T. O. 34 ; sub nom» Re 
Udall, 8 J. P. Jo. 279. 

1937. On failure of substantial ground of applica- 
tion — Rule not granted on secondary or supple- 
mental ground.] — Where an information in nature 
of quo warranto was moved for on the ground of a 
disputed mode of election, which alone was in 
controveisy at the time of deft.’s election, & which 
ground was afterwards answered on showing 
cause, the ct. would not in their discretion make 
the i^e absolute to try another incidental & 
secondary question, as to whether there were a 
sufficient interval of time allowed between the 
nomination Aj election of deft, no person's right 
having been set aside by means of such acceleration 
of the election, if it were accelerated. — R. v. 
Osbourne (1803), 4 East, 327 ; 102 B. R. 856. 


Sub-sect, 2. — Who may apply. 

A. The Aitorney-GeneraL 
1938. Against a corporation.]— Oharles II. find- 
ing that the (Hty of London could not be wrought 
on to surrender their charter resolved to have it 
condemned by a judgment in the King’s Bench. 
The A.-G. accordingly proceeded against the Lord 
Mayor & Commonalty & Citizens of Jjondon by 
information in the nature of quo warranto which 
alleged that the Mayor, etc., had usurped & were 
usurping liberties, pri-^eges & franchises upon 
the King. The matter chiefly alleged against the 
corpn. was their levying money on the Eling’s 
subjects coming to public markets, etc. : — Held : 
there must be judgment against the corpn. — 
Quo Warranto Case, R, v. London Corpn. 
(1683), 8 State Tr. 1039 ; E. B. & B. 122, n. ; 
120 E. R. 463. 

AnrwUai^ .‘--Reid. Edwards v, Mtd. Ry. (1880), 6 Q. B. D. 
287. Mentd. G. E. Ry. v. Goldsmld (1884), 54 L. J. Ch. 
162. 


warranto infomation was refused i 
tae right to the offloe of registri 
of deeds . — Tie Haumonp 6c MoLa 
(1864), 24 U. C. RT^.^AN. 


. Surgeon or physician — In 
iimvtution privatelv founded ,] — ^The 
j offloe of suigeon or physician to a 
i private ohailwble Ini^tuliion Is not an 


offloe, the right to hold which could 
be Inaulred mto bv quo uHtrranto,}^ 
R. V, Auohinleok (1891), 28 L. R. Ir. 
404.— IR* 



363 


Pabt VII. — Quo Wakraoto. 


1989. .] — On motion for an information in 

the nature of quo toanrarUo against deft., the mayor 
of B., for that the then mayor of B, had In 1683 
surreptitiously surrendered the old patent by a 
wrong name & got a new one with new powers 
which was being acted upon & was void, b^ng 
grounded on a void surrender : — Held : the right 
of a particular person only was not in question 
but the being of the whole corpn., for which reason 
it would be proper on the application of the A.-G. 
for the Crown, & the motion must be denied. — 
R. V, Morgan (1719), 11 Mod. Rep. 308 ; 88 E. R. 
1067. 

194,0. Construction of 9 Anne, c. 20, s. 4.] 

— (1 ) Information gtto warranto will not lie against 
a whole corpn. at the relation of a private person. 

(2) Before the above Act, all informations in 
nature of quo warranto were filed by the A.-G., & 
this statute extended only to officers in corpus., 
& not to corpus, themselves. — R. v, Carmarthen 
Corpn. (1769), 1 Wm. Bl. 187 ; 2 Burr. 809 ; 96 
B. R. 99. 

Annotations : — As to (1) Refd. R. w. Ogden (1829), 10 B. & C. 

230 ; R. V. WWte (1830), 5 Ad. & El. 013. 

1941. .] — An information in the nature of 

quo warranto, against persons for claiming to act 
as a coimn., must be filed by & in the name of the 
A.-G. Such an information cannot be filed at the 
instance of an individual against persons for 
usurping a franchise of a private nature, not con- 
nected with public government. — R. v. Ogden 
(1829), 10 B. & C. 230 ; 109 E. R. 436. 

.4nno/a/io?w Consd. R. v. White (1836), 5 Ad. & El. 613. 

Refd. R. tj. Lloyd (1860), 2 L. T. 232. 

1942. Or public body.] — ^Wben a body, 

whether corporate or not, is created by the Legis- 
lature for public purposes, & the statutory powers 
of that body are usurped, the intervention of the 
A.-G. is required. — R. v. Staples (1867), 9 B. & S. 
928, n. 

B, Private Relator, 

(a) In General, 

1943. Against member of corporation — On 
grounds affecting individual title.] — The ct. will 
grant a quo warranto information, at the instance 
of a private relator, against a member of a corpn., 
on grounds affecting his individual title, although 
it be suggested that the same objections apply 
to the title of every member, & therefore the 
application is, in effect, against the whole cor- 
porate body, — R. V, White (1836), 5 Ad. El. 
613 ; 2 Har. & W. 403 ; 1 Nev. & P. K. B. 84; 
6 L. J. K. B. 23 ; 111 E. R. 1297. 

Annotation : — Refd. R. v. Parry (1837), 6 Ad. dc El, 810. 

1944. Substitution of relator — Original relator 
indigent.] — R. v, Latham (1764), 2 M. &; S. 346, n. ; 
3 Burr. 1486 ; 105 E. R. 410, n. ; sub nom, H. v, 
Lathorp, 1 Wm. Bl. 468. 

Ann(Mion : — ^Mentd. K. v, Hughes (1826), 4 B. &; C. 368. 


1946. Solicitor acting for both parties.] — 

R. V. Aldbrson (1839), 11 Ad. Bl. 3 ; 3 Per. & 
Dav. 2 ; 113 E. R. 312 ; subsequent proceedings 
(1841), 1 Q. B. 878. 

1946. May act through substitute — ^Use of name.] 
— R. V. Carr (1853), 20 L. T. O. S. 192, 236 ; 17 
J. P. Jo. 54, 102. 

1947. When private rights interfered with — 
Although existence of corporation may be affected.] 

— R. V. Lloyd (1860), 2 L. T. 232 ; subsequent 
proceedings, sub nom, Lloyd v, R. (1862), 2 B. & 8. 
656, Ex. Ch. 

(6) Conditions Precedent, 

1948. Must show title.] — It is not sufficient in a 
quo warranto of liberties to derive an interest to a 
stranger in them from the Queen without making 
a title to himself for the writ is quo warranto he 
himself useth them (per Cur.). — Patridqe’s 
Case (1693), Cro. Bliz. 125 ; 78 E. R. 382 ; sub 
nom, R. & Partridge’s Case, 2 Leon. 28 ; sub 
nom. Partridge’s Case, 2 I^on. 212. 

1949. By custom.] — The office of constable 

being a burthensome office, the ct. will not put a 
person de faoio elected. & sworn in by the ct. leet, 
to the expense of showing by what authority he 
holds the office, at the relation of a different body 
of persons claiming the right of election, where 
those persons do not show an immemorial custom 
in their body to elect. — R. v. Lane (1822), 6 
B. A Aid. 488 ; 1 Dow. & Ry. K. B. 76 ; 1 Dow. 
& Ry. M. C. 26 ; 106 E. R. 1269. 

1950. Must show Interest — Objection to member 
of corporation — Stranger.] — A quo warranto appli- 
cation was made against deft, for claiming to be a 
freeman of the borough of 8. at the relation of 
W. who was a stranger to the corpn., & who 
rested the application on his own affidavit ; — 
Held : the nile would bo discharged. 

It is to be considered who W. is. If be hod 
shown that lus own & other persons* privileges had 
been injured, he would perhaps have had reason 
for preferring this complmnt, but the fact is other- 
wise (Lord Kenyon, C.J.). — R. v, Kemp (1789), 
1 East, 46, n. ; 102 E. R. 19. 

Annotation : — Befd. It. v, Speyor, R. v, Oassel, [1916] 1 K, B. 

596. 

1951. 1 — R. V. Brown (1789), 

3 Term Rep. 674, n. ; 100 E. R. 740. 

Annotation : — ^Refd. It. V. Speyor, R. v, Cassel, [1916] 1 

K. B. 695. 

1962. Inhabitant — Subject to muni- 

cipal government.] — Quo warranto against deft, as 
one of the chief burgesses of P. An objection was 
taken that there was not a sufficient relator. It 
appeared that the relator was an inhabitant of 
the borough, & that by the charter the government 
of the town, & of all the people therein, was vested 
in the mayor & chief burgesses : — Held : this 
clause of the charter gave a sufficient irfterest to 
the relator, & the rule should be made absolute. — 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

•. Against member of corporation 
— Not clerk of corporation.] — It is not 
desirable tiiat clerks of municipal 
oounoils, having custody of papers of 
the oorpn., shouJd be relators to unseat 
momb^ of the oounoil, of which they 
are clerks. — K. v, DbLislhj (1862), 
8 U. O. L. J. O. a 291.— CAN. 

^ jlfiy interested person ,] — 

Hefternan & Walsh (1886), 33 
L. C. J. 46.— CAN. 

1944 i. Substitution of retator — 
Original reiator desiring to vjUhdrano ,] — 
Where relator In a gvo vjarranto 
proceeding under Ck>n8olidated Munl- 
oJi^ Act, 1892, desires to withdraw. 


the ot. has no power to compel him i 
to go on against his will, nor to 
substitute a now relator. — R. c. Butler 
(1897), 17 P. R. 382.— CAN. 

1947 1. When private rights interfered 
with — Although existence of corporation 
may be affected.] — R. v. Eao (1910), 16 
W. L. R. 606,~OAN. 


school trustee should he dismissed if 
the relator is a person not really 
interested in the matter complained or. 
but merely put forward as a nominal 
relator by the real prosecutor bocauss 
I of the latter^s want ot qualifloatioxi 
to be such relator. — R. c. Qubsnbi 
( 1909), 11 W. L. R. 08 ; 19 Man. L, R 
23.— CAN. 


PART VII. SECT. 4. SUB-SECT. 2.— 
B. (b). 

a. Must show interest.] — R. v. Bell 
(1868), 4 P. R. 226.— CAN. 


b. .1— R. V, 

P. R. 41.— CAN. 


JULL 


(1869), 


6 


0 . .1 — ^An application for leave 

to exhibit an information by way of 
quo warranto to unseat a person as 


1950 i. Objection to member o 

corporation — Owner of rated property^ 
Although not voter or resident.}— EL i 
St. Jean (1881), 46 U. O. R. 77.~ 
CAN. 

d. Objection to judge holdir 

office — Inhabitant — Although not res 
dent within judge*s district,}— R, • 
Rogers, Kxp. Lewis (1878), 4 V. L. I 
334.— AUS. 
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Sect, 4. — The application: Suh-sect, 2, B, (h) (c); 

fiub-sect, 3. ] 

R. r. Hodof (1819), 2 B. & Aid. 344, n. ; 106 
E. R. 392. 

Annotation Held, R. v. Parry (1837), C Ad. & Kl. 810. 

1953. .] — R. V. Parry, No. 

1847, ante, 

1954. Although not a burgess.] 

—An information in the nature of a r/uo warranto 
will bo pn^antod against a party for claiming to be 
a coimcillor of a borough, on affidavit that he has 
taken upon himself the office, & acted in that 
capacity. An inhabitant of a borough may be a 
relator though he is not a burgess. — R. v, Quaylb 
( 1840), 11 Ad. & El. 608 ; 4 Per. A Dav. 442 ; 10 
L. J. Q. B. 231 ; 6 J. P. 30 ; 6 Jur. 386 ; 113 
B. R. 508 ; svbsequent proceedings (1841), 9 Dowl. 
648. 

Annotations: — Reid. R. v. Anderson (1842), 6 J. P. 10.5; 
R. V, TuflrweU (1868), L. R. 3 Q. R. 704. Mentd. R. v. 
CoUins (187o), 23 W. R, 325. 

1965. Burgess.] — Any burgess is a 

competent relator in guo warranto against a party 
exercising the office of town clerk, though the 
right of electing to that office be in a select body. 
The town clerk, as soon as he is chosen, is a 
ministerial officer, in whom all tlie burgesses liave 
an interest. — R. v, Davies (1828), 1 Man. & 
Ry. K. B. 538 ; 1 Man. & Ry. M. C. 205 ; 6 
L. J. O. S. K. B. 170. 

^ 96 $, Owner of rated property.] — 

Where, upon a rule for a quo warranto information 
against A. for exercising the office of a town comr., 
to which he had been elected by ratepayers, the 
relator was, as it was alleged, not entitled to vote, 
yet, as he was an owner of rated property in the 
town : — HeH : he had sufficient interest to bo a 
good relator. — R. v, BiaoGS (1864), 11 1^. T. 372 ; 
29 J. P. 423. 


(c) Disqualifications of. 

1957. Acquiescence by relator — In defendant’s 
title.] — A derivative title sliall not be impeached 
by those who have acquiesced & acted under it. 

I remember when it was so much the practice 
of the ct. to jaant quo warranto informations as 
of course that it was held prudent never to show 
cause against the rule, for fear of disclosing the 
grounds on which the party went. But now, since 
these matters have come more under consideration, 
it is no longer a motion of course, & the ct. are 
bound to consider all the circumstances of the 
case (IjOrd Mansfield, O.J.). — R. v. Stacey 
( 1785), 1 Term Rep. 1 ; 99 B. R. 938. 

Annotations: — Distd. R. v. Morrifl, R. v. Stewart (1803), 

3 East, 213. Refd. R. v. Dlcken (1791), 4 Term Rep. 

282 ; R. r. Ward (1873), L. R. 8 Q. B. 210 ; Barley r. R. 

(1846), 12 ca. & Fin. 520. Hentd. Julius v, Oxford Bp. 

(1880). 5 App. Caf.. 214. 

1968. In defendant’s election — By joint 

deposit 6f affidavits— Other than relator.] — An 

application for a quo warranto information made on 
the affidavits of several persons, of whom all but 
one have consented to the election proposed to be 
impeached, may be granted on the affidavit of 
that one if he avow himself to be the relator. — 
R. V, Symmons (1791), 4 Term Rep. 223; 100 
B. R» 985. 

Annotations :~ToM. R. v. Parkyn (1831), 1 B. & Ad. 690. 

Consd. R. V, Parry (1837), 6 Ad. & El. 810. 


1959. 


V. Dawes, No. 1845, ante. 


Knowledge of objection.]— R. 


j 1960. .] — It is a valid objection 

! to a relator applying for a q'uo warranto information, 
that he was present & concurred at the time of 
the objectionable election, even though he waa 
then ij^orant of the objection, for a corporator 
must be taken to be cognizant of the contents of 
his own charter & of the law arising therefrom. — 
R. V. Tkevenen (1819), 2 B. &; Aid. 339 ; 106 
E. R. 391 ; subsequent proceedings^ 2 B. & Aid. 479. 


Annotations : — Distd. R. v. Benney (1831), 1 B. & Ad. 684. 
Reid. R. V. Slytho (1827), 6 B. & C. 240; Parley v. R. 
(1846), 12 Cl. & Fin. 620. Mentd. R. v. >VakeUn (1830), 

■in k £A 


.] — A corporator who has 

voted at an election of corporate officers, is not a 
competent relator to impeach that election on 
the ground of an objection to the presiding officer, 
at least without showing that he was ignorant of 
the objection when ho voted at the election. 

It is a general rule of corpn. law, that a corpora- 
tor is estopped from coming forward as a relator 
to impeach a title conferred by an election in which 
he has concurred, or the titles of those mediately 
or immediately claiming through that election 
(AbBOIT, O.J.). — R. V. liANE, R. V. OOBBOLD 
(1827), 9 Dow. A Ry. K. B. 183 ; 4 Dow. & Ry. 
M. C. 293. 

1962. .] — ( 1 ) Where a corporator 

has attended A voted at a meeting for the election 
of officers of the borough, he will not be allowed to 
become relator in quo wnrrantoy A impeach the 
titles of the persons there elected on account of 
an objection to the title of the presiding officer, 
unless he shows that at the time of the election 
he was ignorant of the objection. 

(2) An affidavit to found a motion for quo war* 
ranto is sufficient if it states the deponent’s 
information A belief that the party against whom 
the application is made has exercised the office. — 
R. V. WLYTIIE (1827), 0 B. A C. 240 ; 9 Dow, A 
Ry. K. B. 181, 226; 4 Dow. A Ry. M. C. 291, 
305 ; 5 L. .T. O. S. M. C. 41 ; 108 E. R. 441. 

Ann/>t(jtio7i : — As to (2) Refd. R. v. Ireland (1868), 37 

L. J. Q. B. 73. 

1963. In previous election.] — 

It is a valid objection to a relator applying for a 
qtio warranto information for usurping the office 
of burgess, that he concurred in the election of 
another burgess, when the objection he sought 
by the application to avail himself of was taken A 
oven*uled, A voted for the party then elected. — 
R. V. Parkyn (1831), 1 B. A Ad. 690 ; 109 E. R. 
943 ; sub nom. R. v. Benney, R. v. Parkyn, 9 
L. J. O. S. K. B. 104. 

1964. Administration of statutory 

declaration.] — On motion for a quo warranto infor- 
mation for exercising the office of councillor while 
disqualified by Mimicipal Corpns. Act, 1835 (c. 76), 
s. 28 ; -—Held : a borough officer who administered 
to such councillor the declaration prescribed by 
sect. 50 of the Act knowing of the disqualification, 
could not be heard as relator, although ho took 
no further part in the election than by supporting 
an unsuccessful candidate, and acquiescing in the 
result. — R. v. Greene (1842), 2 Q. B. 460 ; 2 
Clal. A Dav. 24 ; 11 L. J. Q. B. 107 ; 6 J. P. 169 ; 
6 Jur. 777 ; 114E.R. 182. 

1965. .] — R. V. Francis, No. 

1 993, post. 

1966. .] — A relator in a quo 

warranto rule, who has acquiesced in A himself 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (c). 

19M 1. Acquiescence by relator — Tn 
defendani*B efediow.}— Aii elector who, 
at a nomination mooting, acquieeoes 
In a statement ot fact by the returning 


ofl^r, which, if true, would entitle i 196811. .] — ^A rule for ffuo 

deftS; to Bit, & himself becomes a warranto will not bo granted to a 
candidate on the strength of that i relator who has partiolpatod In the 
st^ment, cannot be heard as relator. ' alleged irregularities on which he bases 
77?- B»adburn (1876), 6 P. R. i his applicaUon.— R. v. Oolclough 
308.~-OAN. I (1882), 1 N, Z. L. R. 129.— N.Z. 
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Part VII. — Quo Warranto. 


adopted the mode of votins he now objects to, is 
disqxialifled from applyit^ for such a rule. — R. v. 
TjOFTHOUBB (1866), L. R. 1 Q. B. 433 ; 7 B. & S. 
447 ; 36 L. J, Q. B. 146 ; 30 J. P. 463 ; 12 Jur. 
N. 8. 619 ; 14 W. R. 649 ; sub nom. R. v. TjOCK- 
iiousB & WitsoN, 14 L. T. 369. 

Annoiationa : — ^Mentd. B. v, Baokhouso (1866)* L. K. 2 Q. B. 

16 ; R. V, Collins (1876), 1 Q. B. D. 336. 

1967. Objection to burgees list.] — R. 

Vs Parry, No. 1847, ante, 

1968. In collusive election.] — R. v, Jones, 

No. 2011, post. 

1969. What Is acquiescence — Not co-operation 
In corporation business.] — R. v. Clarke (1800), 1 
East, 88 ; 102 E. R. 15. 

Annotaiiona : — Distd. R. v, Trovenen (1819), 2 B. & Aid. 

339. Consd. K. V. Benncy (1831), 1 B. Sc Ad. 684. Distd. 

R. V. Greene (1842), 2 Q B. 460. Consd. R. v. Lofthouse 

(1866), L. R. 1 6. B. 433. Mentd. K. v. Speyer, R. v, 

CaBsel (1916), 32 T. L. R. 211. 

1970. .] — R. V, Benney (1831), 1 

B. & Ad. 684 ; 109 E. R. 941 ; sub nom. R. v. 
Benney, R. v. Parkyn, 0 L. J. O. S. K. B. 104. 
Annotation .—Reid. R. V. Parkyn (1831), 1 B. & Ad. 690. 

1971. Defect of title — Similar to that alleged 
against defendant.] — The circumstance of the re- 
lator’s title standing in the same situation as deft.’s 
will govern the discretion of the ct. in refusing 
an application for an information in the nature 
of a quo warranto. — R. d. Bond (1788), 2 Term 
Rep. 767; 100 E. R. 413. 

Annotation : — Distd. R. v. Mortlook (1789), 3 Term Rep. 300. 

1972. .] — R. V. CUDLIPP (1796), 6 

Term Rep. 503 ; 101 E. R. 670. 

AnTiotaliona : — Consd. R. v. Trovenen (1819), 2 B. & Aid. 

339. Folld. R. V. CowcU (1825). 6 Dow. & Ry. K. B. 336. 

Refd. R. 0 . Benney (1831), 1 B. & Ad. 681. 

1973. Whether cured by long tenure.] 

— The ct. will not file a quo warranto information 
against one corporator for defect of title, at the 
instance of another whose title is equally deficient, 
although the latter lias enjoyed his office many 
years uninterruptedly. — R. v. Cowell (1825), 0 
Dow. Ky. K. B. 336 ; 3 Dow. & Ry. M. C. 242. 

1974. Agreement not to enforce bye-law — On 
which application grounded.] — The ct. refused to 
grant an information in nature of a quo warranto, 
because the party applying for it had agreed not 
to enforce a bye-law upon which he now grounded 
his attempt to impeach deft.’s title. — R. v, Mort- 
LOCK (1789), 3 Term Rep. 300 ; 100 E. R, 587. 
Annotationa : — Consd. R. v. Parkyn (1831), 1 B. & Ad. 690. 

Retd. R. V. Jones (1837), WiU. Woll. Sc Dav. 673. 

1975. Attendance at defendant’s election — Voting 
for another candidate.] — It is no objection to the 
persons applying for an information in nature of a 
quo warranto that they attended the meeting at 
which the mayor was elected, whose election they 
impeach, & voted for another candidate, & after- 
wards attended other corporate meetings at which 
such mayor presided. — R. v. Mobiits, R. v. Stewart 
(1803), 3 Bast, 213 ; 102 E. R. 579. 

Annotationa: — RMd. R. v. Trovenen (1819), 2 B. & Aid. 

339 ; n. V. Slytho (1827), 6 B. & C. 240. Mentd. R. v 

Bowor (1823), 1 B. 6c C. 492. 

1976. Defendant’s legal adviser — Acting con- 
trary to previous advice.] — ^Where the relator, on 
an application for a quo warranto information, is the 
legal akdviscr of the deft. & has advised him that 


he was duly elected, the ct. will discharge the rule 
for the quo warrarUo. — R. v. Payne (1818), 2 
Chit. 369. 

1977. Withdrawal of objection to qualification — 
Of defendant.] — A party is not disqualified from 
being relator in a quo warranto against a deft, for 
filling the office of town councillor, by having 
withdrawn an objection to his name remaining 
on the burgess roll, after the ct. of revision had 
overruled the same objection in another case. — 
R. V. Hxjxham (1840), Am. & H. 80 ; 4 Jur. 1133. 

1978. Negligence of — In relation to election of 
defendant — Where acting as town clerk.] — R. 
V. Malmsbury Corpn. (1722), 8 Mod. Rep. 55 ; 
88 E. R. 45. 

1979. Indigence of — Where collusive motion — 
Security for costs.] — It is no objection to the 
granting of an information in the nature of quo 
warranto, that the person applying is indigent, & 
there is ground of suspicion that he is applying 
not on his own account or at his own expense, but 
in collusiou with a stranger. The ct., liowever, 
required security for costs. — R. v. Wakelin (1830), 
1 B. & Ad. 50 ; 8 L. J. O. S. K. B. 366 ; 109 E. R. 
706. 

Annotation ;—Refd. R. v. Dixon (1849), 12 L. T. O. S. 347. 

1980. Bribery by — ^At election of defendant.] — 

It is no gi'ound for discharging a rule nisi for a 
quo warranto calling on deft, to show by what 
authority he exercises the office of town councillor, 
that it IS alleged, on the part of deft, that the 
relator was guilty of bribery at Ihe election in 
question. — R. r. Briggs (1853), 20 L. T. O. S. 277 ; 
1 W. R. 161 ; 17 J. P. Jo. 102. 


Sub-sect. 3. — Tamitation as to Time for. 

See Municipal Corporations Act, 1882 (c. 60), 
consolidating previous enactments. 

1981. Six years peaceable possession — Sufficiency 
of.] — The ct. will not grant a quo warranto in- 
formation against a person who has been in the 
peaceable possession of his franchise six years. — 
R. V. Dicken (1791), 4 Term Rep. 282 ; 100 B. R. 
1020. 

Antwtationa : — ^Beld. R. v. Preeco (1843), 7 J. P, 754 ; R. r. 

Speyer, R. v. Caseel, [1916) 1 K. B. 595. 

1982. 6^. P.R.V. Brooks (1828), 8 B. & C.321 ; 2 
Man. & Ry. K. B. 389 ; 1 Man. & Ry. M. C. 425 ; 
6 L. J. O. S. K. B. 322 ; 108 E. K. 1062. 

1983. How time runs — Whether from rule 

absolute — 32 Geo. 3, c. 58.] — The above Act 
which enables a person to plead that he held or 
executed an office six years before exhibiting a 
quo warranto infomiation, means six years before 
making the rule absolute for the information, & 
not six years before obtaining the rule 7ii8i ; Sc 
therefore the ct. refused to make the rule absolute 
where the six years had then elapsed, though they 
had not elapsed before the rule niai ; but a title 
to one office which is a ({ualification to hold another 
office is not witliin sect. 3 of the statute respecting 
derivative titles, & therefore although the party 
had exercised the first for six years, the ct. made 
the rule absolute for an information for exercising 


e. li'hat ia acquiescence — Acqui’ 
eacmee to wrongful payment to Mendant 
another m&nber of the hoard . \ — ^A trustee 
of a public school board is not precluded 
from becomlnar a relator In a quo 
warranto proceeding against another 
member of the board because ho 
acquiesced in the payment of an 
account rendered for services which 
disqualiflod the mein!)or rendering the 
same from holding the office of trustee. 


— R. V. STANDisn (1884), 6 O. R. 408. — 

GAN. 

^ member of 
the board who voted for payment of 
tlie account of a brother member for 
wood supplied for the school would 
not be qualified to be relator in 
prooeodlna^ to unseat the latter by 
reason of such paiunent. — R. v. 
Quesnel (1909), if W. L. R. 96 ; 
19 Man. L. R. 23.— CAN. 


1971 i. Defect of title — Similar to that 
alleged against defendant,] — R. v. 
Bracken (1832), Ale. &N. 113.— IR. 

1971 U. .] — Acquiescence of 

the relator, in practices statutably 
declarod Illegal, would not constitute 
an answer to the application for a quo 
warramto in respect of an office statut- 
ably vacated by such Illegality. — 
R. V. Langton (1887), 20 L. R. Ir. 40. 
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Sect. The application^^ Sub-sects, 8 <& 4, ^4. ^ 

the second office upon a defect of title to the first. — 
R. V. Stokes (1813), 2 M. & S. 71 ; 106 E. B. 308. 
AnnokUion : — ^Befd. K. v. Preeoe (1843), 5 Q. B. 94. 

1984. ,] — The ct. refused 

to make a rule absolute for a quo warranto informa- 
tion, under 32 Geo. 3, c. 68, where it appeared that 
the office would have been exercised more than 
six years before making the rule absolute, though 
the rule nisi had been obtained within the six 
years.— B. v. Hakeus (1840), 11 Ad. & El. 618 ; 
8 Dowl. 499 ; 3 Per, & Pav. 266 ; 9 L. J, Q. B. 
114; 4 Jur. 469 ; 113 B. R. 612. 

1985. Whether rule limited to private or 

quasi -private offlioers.] — The Solr.-General has 
called attention to a further objection which 
applies only to the case of resp. 0., namely, the 
lapse of time, & the rule laid down by this ct. in 
E. V. Dicken [No. 1981, ante], limiting the time 
for applications of this nature to six years. But 
as at present advised I doubt if there is any 
authority for the contention in answer that the 
rule only applies to private or -private offices 
(Avoky, J.). — B. V. Speyer, R. v. Cassel, [1916] , 
1 K. B. 695 ; 85 L. J, K. B. 630 ; 114 L. T. 403 ; ' 
32 T. L. B. 211, D. O. ; affd. on other grounds, 
[1916] 2 K. B. 858, C. A. 

1986. Law before R. v. Dicken,] — R. v. Malms- ‘ 
BURY CORPN. (1722), 8 Mod. Rep. 55 ; R. v. 
Powell (1723), 8 Mod. Rep. 165 ; R. v. Pike & , 
Prideaux (1724), 3 Term Rep. 311 ; R. v. Helle- 
STONE CoRPN. (1726), 3 Term Rep. 311 ; R. v. ■ 
Truro Borough (1727), 1 Bam. K. B. 19 ; R. v. 
Stephens (1757), 1 Burr. 433 ; R. v. Lathorp i 
(1764), 1 Wm. Bl. 468 ; Winchelsba Causes 
(1706), 4 Burr. 1962 ; B. v. Wardroper (1767), 

4 Bure. 2024 ; R. v. Dawes (1707), 1 Burr. 2022, 
2120 ; R. V. Rogers (1770), 4 Bure. 2623 ; R. v. \ 
Binsted (1774), 1 Cowp. 75 ; R. v. Stacey (1785), 

1 Term Rep, 1 ; R. r. Bond (1788), 2 Term Rep. 
707 ; R. V. Newling (1789), 3 Term Rep. 310. 

1987. Annual office — Discretion of court — Elec- 
tion within year — Derivative title impeached not 
within year.] — Where a person holds the office of 
mayor in a borough this ct. will not grant a rule 
calling on liim to show by what warrant he holds 
it, although witliin twelvemonths after his election, 
on the ground of a defect in his title as alderman, 
if more than twelve months have elapsed since 
his election to the latter office, no pecuuar reason 
being shown to induce it to exercise its discretion 
the other way. 

A rule nisi for a quo warranto information is 
sufficient if it negatives the qualification on which 
it alleges ihat the officer, whose title is impeached, 
has been elected ; it need not negative any possible 
qualification on which he might have been elected. 
— R. V. Prebce (1843), 6 Q. B. 94 ; 1 Dav, & Mer. 
156 ; 12 L. J. Q B. 335 ; 1 L. T. O. S. 360 : 7 
J. P. 754 ; 7 Jur. 896 ; 114 E. R. 1183. 

Annotation : — Befd. R. r, Dixon (1850), 15 Q. B. 33. 

1988. Application within year — Proceedings 

for mandamus pending— Municipal Corporation 
Act, 1843 (c. 89).] — ^Where proceedings upon a 
mandamus were pending in consequence of the 
alleged improper erasure of voters from the 
burgess list, & the twelve months allowed by 
sect. 1 of the above Act would otherwise have 
expired, the ct. allowed a quo warranto information 
to be filed against the persons whose election was 
said to have been gained by the alleged improper 
erasure of voters. — R. v. Clarke (1846), 1 New 
Pract. Cafl. 234 ; 6 L. T. O. S. 215 ; 9 J. P. Jo. 
386 ; subsequent proceedings, 9 J. P. Jo. 780. 

1989. Application after year — ^AppUoation ' 


for mandamus witbin time — ^Municipal Corporation 
Act, 1886 (c. 106).] — R. v. SMITH, Ex p. Pbost 
(1866), 20 J. P. Jo. 82. 

1990. Effect of delay — Decision impossible with- 
in the year.] — The ct. refused a quo warranto 
against a burgess, who was enrolled in Nov., where 
the application for the rule was not made until 
the last day of the succeeding Hilary term, in the 
absence of proof that good reasons existed for the 
delay, because the motion was made at such a 
time that the case could not come to a judgment 
till the year had expired. — R. v. Hodron (1842), 
4 Q. B. 648, n. ; 11 L. J, Q. B. 219 ; 6 Jur. 968 ; 
114 E. R. 1043 ; sub nom, R. v. Hodgson, 6 J. P. 

I AnnotaHcna : — ^Rdtd. R. v. Milner (1844), 3 L. T. O. S. 56 ; 

Exp, Hindmaroh (18G7). L. R. 3 Q. B. 12. 

1991. .] — B. V. Anderson, No. 2006, 

, post. 

1992 . J- Deliberate design to defeat Act.] — R. 

V. Norman (1865), 29 J. P. Jo. 407. 

1993. Disqualification for office — Interest in 
contract — How time runs — Municipal Corporations 
Act, 1836 (c. 76).] — Under sect. 28 of the above 
Act a person who has entered into a contract 
with the council, & been employed by them in 
respect of such contract, is disquahfied from 
holding office, though such contract required the 
corpn. seal, & Ls not sealed. While such contract 
continues, the disqualification caused by it 
arises de die in diem, &, during that time, mere 
knowledge in a relator that a councillor at the 
time of his election was disqualified by reason of 
interest in a contract does not prevent the relator 
from instituting proceedings in the nature of a 
quo warranto after a considerable lapse of time. — 

R. V. Francis (1862), 18 Q. B. 526 ; 21 L. J. Q. B. 
304; 10 J. P. 664; 16 Jur. 1045; 118 E. R. 
199. 

1994 . Time runs from date of disqualifica- 

tion — Municipal Corporation ^General) Act, 1837 

(c. 78), s. 23.] — S. was elected in 1868 an alderman 
of a borough, being then on & entitled to bo on 
the burgess roll. In Oct. 1873, he was struck off 
the new burgess list-, having ceased to occupy the 
qualifying premises many months before. On 
Jan. 6, 1874, he acted as alderman, & on Jan. 26 
application was made for a quo warranto : — Held : 

S. became dis(jualified within sect. 23 of the above 
Act when be ceased to occupy, which was conceded 
to be more than twelve months ago, & so ceased 
to be entitled to be on the burgess list, & the 
application was therefore too late . — Ex p. Birk- 
beck (1874), L. R. 9 Q. B. 256; s'ub nom. Be 
Sherriff, Ex p. Birbeck, 22 W. R. 299. 

Annotation : — Consd. Middleton v. Simpson (1880), 5 C. P. D. 

183. 

1995. Derivative title — Original office held six 
years.] — The ct. will not grant a quo warranto 
information to impeach a derivative title, if the 
person claiming the original title has been in the 
undisturbed possession of his office six years. — R. 
V. Peacock (1792), 4 Term Rep. 684 ; 100 B. R. 
1244. 

Annotatiem : — ^Beld. R. v. Preeoe (1843), 7 J. P. 764. 

1996. ,] — R. V . Stokes, No. 1983» 

ante. 


Sub-sect. 4. — Affidavits. 

A, In General. 

1997. Whether admissible in defence.] — In a 

matter of right, where the party has no other 
remedy as in quo warranto, etc., affidavit against 
affidavit will not be received. — B. v. Powsley 
(1729), Fitz-G. 42 ; 04 E. B. 644. 
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1998. Bbteilsl bet omitted by proseeutor— 
SappUed by defendant— May be adopted by prose- 

oalorsl — If the affidavit in support of the rule for 
an inzoimation in the nature of a warrant 
omit a material fact» which is stated in the affidavit 
filed on the other side, the latter affidavit may be 
read by the prosecutor in support of his rule. — 
R. V, Mein (1790), 8 Term Rep. 696 ; 100 B. R. 
762 ; subaequmi proceedings (1791), 4 Term Rep. 
480. 

Annotaiions : — Oonsd. R. v. Strangor (1871), L. R. 6 Q. B. 
352. Mentd. R. v, Binsrham (1802), 2 East, 308 ; R. v. 
M'Kay (1826), 4 B. & C. 361 ; R. t>. HTiarhes (1825), 4 
B. Sc O. 368. 


1999. Heamy m^ not be 


, „ introduced.] — 

party elected counciUor by the casting vote of 
idderman & assessor, was sought to be removed 
by q%u> warranto, Appct- swore to no important 
fact of his own knowledge, but swore to two con- 
versations with one of the assessors on the subject 
of the vote, & did not even swear to his belief 
of the truth of the communications made by the 
assessor : — Held : the rule would be discharged. — 
R. V. Toombr (1838), 2 J. P. 119. 

2000. All material facts must be set forth.] — 
Inasmuch as the affidavits upon which the rule 
[to show cause why an information in the nature 
of a quo warranto should not be filed] was obtained 
had not disclosed the whole case but suppressed 
many material facts the rule should be discharged 
with costs (Lord TBNTEiiDEN, O.J.). — R. v, 
Hughes (1828), 7 B. & 0. 708 ; 1 Man. & Ry. K. B. 
626 ; 6 L. J. O. S. K. B. 190 ; 108 E. R. 888. 
Annotation : — Mentd. Rutter v. Chapman (1841), 5 J. P. 417. 


2001. .] — In a quo warranto the affidavits 

must set forth all the facts. 

The ct. has a right to expect & will insist on 
facts essential to its decision being correctly & 
distinctly stated on the affidavits (Lord Den- 
man, O.J.). — R. V. HEWDAiiL (1846), 6 L. T. O. S. 
90 ; 9 J. P. 296. 

2002. Statement of common knowledge in- 
sufficient.] — Upon an application for a quo war- 
ranio under Municipal Con:>ns. Act, 1843 (c. 89), 
s. 6, against a town councillor, on the ground that 
the votes for him were thrown away, an affidavit 
stating that at the time of his election the fact of 
his not being a householder was generally & 
notoriously known in & throughout the borough 
is not sufficient. — R. r. Bester (1861), 3 L. T. 
667 ; 26 J. P. 677 ; 9 W. R. 277 ; sub nom. lie 
Bester, 7 Jur. N. S. 262. 

2003. First affidavit insufficient — Whether second 
affidavit allowed to supplement.] — On motion for 
an information against deft, the rule was made 
absolute in the same term, no cause being shown. 
A few days afterwards an application was made 
on behalf of certain of the corporation to open the 
rule again that they might be permitted to show 
cause against the information, an additional 


affidavit being offered in support of the original 
rule : — H^d : the rule would be dischajmd. 

Though by the rules of the ct. an affidavit may 
be received in support of the facts already alleged, 
yet new matter cannot be introduced to support 
the original rule (Lord Kenyon, C.J.). — R. v, 
Newlino (1789), 3 Term Rep. 310 ; 100 E. R. 693. 

2004. Deponent bound by — Specific datej — On 
motion for a quo warranto information, an affidavit 
stating the relator’s information & belief that the 
officer was elected at a ct. held on a certain day, 
& there was not at the ct. where ho was elected a 
proper number of electors present, is answered if 
it be sworn that there was a proper number of 
electors at the ct. held on the specified day, & 
that the officer was not elected at that ct. The 
officer is not bound to answer for the proceedings 
of any other day than that specified by the relator. 
— R. V. Rolfe (1833), 4 B. & Ad. 840 ; 1 Nev, & 
M. K. B. 773 ; 110 B. R. 672. 

B. By Whom made, 

2005. Relator — Sufficiency of.] — On a motion for 
a quo warranto an affidavit stating that it is the 
intention of deponent, in case the ct. should order 
the information to be filed, to become bond fide 
the relator, is insufficient. — R. v. Hedges (1840), 

11 Ad. & El. 163 ; 9 Dowl. 493 ; WoU. 63 ; 10 

L. J. Q. B. 6 ; 4 J. P. 748 ; 6 Jur. 290 ; 113 B. R. 
377. 

2006. .] — (1) It is sufficient for a 

relator to state in his affidavit that he has directed 
the application for the rule, that the motion will 
be made at his instance as relator, & that he shall 
be deemed relator, etc. 

(2) Under special circumstances, the ct. in the 
exercise of its discretion discharged a rule for an 
information in the nature of a quo warranto against 
a burgess, the application being made so late, that 
it would not be disposed of before another revision 
of the burgess roll would be had. 

If there had been any reason for questioning 
the title of A. it might have been at least expected 
that he should have made his application without 
such a delay as made it impossible to dispose of 
it before the revision for another year had taken 
place (WiLTJAMS, J.). — R. v, Anderson (1842), 
2 Q, B. 740 ; 2 GaJ. & Dav. 113 ; 11 L. J. Q. B. 
233 ; 6 J. P. 105 ; 114 E. R. 288. 

Annotation :—As to (2) Refd. R. tr. Collins (1876), 1 Q. B. D. 

336. 

2007. .] — In moving for a quo war- 

ranto, the relator’s affidavit must show that he is 
entitled to make the application. 

Where a relator simply described himself as 

M, of B,, tailor : — Held : this was insufficient. — 
R. V. Thirlwind (1864), 3 New Rep. 489 ; 33 
L. J. Q. B. 171 ; 9 L. T. 731 ; 10 Jur. N. S. 206 ; 

12 W. R. 384. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

2000 i. All material facts must be set 
Where a party applying for a 
gtu> warraTito improperly withheld 
material facts, which ought to have 
been stated in his affidavit, the rule 
was disoheuged with costs . — Ex p. 
Gu^BERT (1873), 1 Pug. 231. — CAN. 

2000 ii. .] — The affidavit of the 

relator in support of the application 
for a Qiio warranto did not set out fuUy 
Sc in detail the presoiibod facts & 
olroumstanoes alleged in the statement : 
— Held : these were defects in the 
material necessary to found the 
application, not mere irregularities 
which could be amended at a later 
stage, & the flat, the writ. Sc all 
prooeedlQgs were set aside with oosts. — 


R. V. BILLINOS (1888), 12 P. R. 404.— 

CAN. 

g. Statement of belief insufficient,] 
— An affidavit of a person who said 
that he had reason to believe that 
resp., had never made the declaration 
of quallflcation, is insufficient. — R. v, 
Calloway (1886), 3 Man. L. H. 297. — 
GAN. 


h. .] — R, V, WOELLKR (1912), 

21 O. W. R. 672 ; 3 D. L. R. 281.— 

CAN. 

k. TV ho may — Relator's 

attorney may act as commissioner to 
take the recognisance & affidavit. — 
R. V, RoenssTBR (1855), 12 U, O. R. 
630.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— B. 
2005 L Relat<nr^--‘^8%fficiencuof ,} — It is 


not necessary, on an application for 
a quo ioarranto information, that an 
affidavit should be filed by the relator 
stating that the motion is made at his 
Instance. — Be Spsnoe (1863), 1 Old. 
333.— CAN. 


2005 ii. .) — In a quo war- 

ranto proceeding it is necessary for 
relator to file the affidavits & material 
to be used in support of his motion 
before serving the notioe of motion: 
but the omission so to do does not 
constitute a good reason for setting 
aside the service of the notice of 
motion ; tho ofleot simply is, that 
relator cannot read affidavits or 
material not so filed in support of 
his motion. — H. v. Fubmino (1892), 
14 P. R. 458.— CAN. 
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Sect, 4, — The application : Syb-sccL i, B, <S: €• 

2008. & persons estopped from being 

relators — Sufficiency of.] — K. v. Symmons, No. 
1058, ante, 

.V. Parry, No. 1847, 

ante, 

2010. Person estopped from being relator — 

Motion by relator.] — Ttie ct. will receivo in support 
of an application for a qiu> warranto^ the affidavit 
of a peraon who is himself estopped from being a 
relator, if the motion is made by a relator properly 
quaiihed, although the complete ground of the 
application appears only from the affidavit of the 
party estopped. — R. v, Brame (1830), 4 Ad. & El. 
064 ; 111 E. R. 937. i 

2011. — Whether admissible.] — Where one, , 

with a view to preserve peace, has been party ' 
fo an arrangement for the election of another to 
a municipal office, the ct. will not allow him, as 
relator, ^terwards to (luestioii that election on 
quo warranto, 

Qu, : whether he will b<^ permitted, as a mere 
deponent, to make affidavit in support of such 
application. — R. v, Jones (1837), as reported in 
WiU. WoU. & Dav. 073 ; 1 Jur. 819. 

AntioUiiion : Mentd. R. i’. Roberta (1838), 7 Ad. & El. 433. 


state that the party against whom the application 
is made was not entitled to be appointed to the 
office &; that the relator was. — R. v. Edyb (1848), 
12 Q. B. 930 ; 12 L. T. O. S. 192 ; 13 Jur. 8 ; 12 
3. P. Jo. 787 ; 110 B. R. 1121 ; avb nom. R. v. 

I Edye, Ee Bishop, 18 L. J. Q. B. 6. 

I 2016. Acceptance of office — Incompatible offices 
Valid appointment must be shown.] — Where a 
rule is obtained for a quo icarranto^ upon the 
g^und that a party has vacated a corporate office 
by having accepted a second incompatible office, 
the affidavits must show a valid appointment to 
the second office, the acceptance of which is made 
the ground of a motion. — R. v. Day (1829), 9 
B. & 0. 702 ; 2 Man. & Ry. M. C. 391 ; 7 
L. J. O. S. K. B. .308 ; 109 E. R. 201. 

2017. Acts constituting acceptance must be 

deposed.] — R. v, Slatter, No. 1882, ante. 


2019. Statement of.] — R. v, Quayle, No. 

1954. ante, 

SeCf alaOi Nos. 1847, 1958, 2005-2009, ante. 

As to impeaching title of electors, see Nos. 1 OH- 
I0 15, ante. 


C, Sufficiency, 

2012. Election to office — Information & belief 
sufficient — Where no denial by defendant.] — 

Where sufficient appears by the affidavite to draw 
the inerits of an election to a corporate office into 
question, the ct. will grant an inloimation in flie 
nature of a quo warranto though the fact of deft.’s 
usurpation does not appear otherwise than by the 
deponent’s swearing, to their information & belief, 
that deft, was admitted a freeman & sworn & 
enrolled accordingly. & deft, does not deny the 
fact when called on by the rule to show cause. — 
R. V, Harwood (1802), 2 East, 177 ; 102 E. R. 330. 
AnnotalioTis : — Consd. R. v. .Slatter (1810), 3 Per. & Dav. 

263. FoUd. R. V. Slythe (1827), 6 B. & C. 240 : K. v. 

Lane, R. v. Oobbold (1827), 0 Dow. & Ry. K. B. 185, n. 

Mentd. K. v. Ledfirard (1838), 3 Nev. & P. K. B. 513. 

2013. Under particular charter.] — Upon an 

application for a quo warranto information, suggest- 
ing that defts. were elected contrary to the pro- 
visions of a particular charter, the affidavit must 
state that the charter was accepted, or that the 
usage had been in conformity to the charier. The 
ct. after determining that the affidavit w^as ill for 
omitting so to s<.ate, refused leave to amend it. — 
R. V, Barzey (1815), 4 M. & S. 253 ; 105 E. R. 
828.. 

2014 . Dlsquallflcation of electors.] — ^A 

quo warranto information was moved for against 
an officer elected by ballot, on the ground that a 
large proportion of the persons who voted were 
not qu alined ; but it was not shown for whom the 
votes of thewse persons were given : — Held : on 
this application the officer could not be required 
to prove his election valid, but it lav on the 
opposing parties to show, if that were practicable, 
that his majority was obtained by bad votes. — 
R. V, Jefferson (1833), 6 B. & Ad. 855 ; 2 Nev, 
& M. K. B. 487 ; 110 E. R. 1007. 

2015. — 7 -^ Objection to defendant’s title.]— In 
the rule nisi for a quo warranto information it is 
not enough, under the rule of Hilary Term 1827 to 


Sect. 5.— PRACTICE AND PROCEDURE. 

2020. Change of venue — Power of court to 
I grant.] — In an information in the nature of quo 

warranto, there was, after issue joined, a suggestion 
entered on the record, that the trial of the issue 
might be more conveniently had in M. than in Tj. 
Deft, appeared at the trial in M. : — Held : for the 
purpose of securing a fair trial, the ct. has an 
inherent power to change the venue. — Clerk v, R. 
(1861), 9 H. L. Oas. 184 ; 31 L. J. Q. B. 175 ; 5 
L. T. 66 ; 11 B. R. 099, H. I.. ; affg, 8. C. sub nom. 
Clark v. R. (1860), 3 E. & E. 147, Ex. Ch. 
Aniwiation .’--Reid. R.. v. Patent -Eureka Manure Co. (1865), 
30 J. P. 86. 

2021. Consolidation — Where Informations against 
several defendants.] — R. v. Bedford (Duke) 
(1729), 1 Barn. K. B. 242 ; 94 E. R. 165 ; sub- 
sequent proceedinqs, 1 Bam. K. B. 280. 

Annotations: — Raid. H. v. Weeks (1733), Kel. W. 290; 

R. V. Attwood (1833), 4 B. & Ad. 481. Mentd. R. v. 
Courtenay (1808), 9 East, 246 ; Darley v. R. (1846), 12 
Cl. & Fin. 620. 

2022. .] — R. V, Foster (1758), 1 

Burr. 573 ; 97 E. R. 454. 

2023. .] — R. V. Warlow, No. 1903, 

ante. 

2024. .] — R. V. Absolon (1847), 11 

J. P. Jo. 903. 

AnnotatUm R. v. Caudwcll (1848), 12 .T. P. Jo. 134. 

2025. Enlargement of rule — When granted — 
General rule.] — When a rule is made to show cause 
why an information in the nature of a quo warranto 
should not be granted, & that rule is moved to be 
enlarged, the ct. will enlarge it if the party consent 
to plead as well as to appear within the same time 
as he would be obliged to do if the rule had been 
made absolute directly. — A non. (1733), 2 Bam. 

K. B. 340 ; 94 E. R. 640. 

2026. Defence prejudiced through 

delay in service.] — Where a rule to show cause why 
an information in the nature of a quo warranto 
should not issue has not been served in time to 
enable deft, to prepare to show cause such rule 


PART VIL SECT. 6. 

2021 1. Consolidation — Where in- 
formation against severed defendants ,] — 
When the grounds of complaint are 
the same as to all, one writ of quo 
warranto may issue against several 


, municipal councillors. — O livier v, 
j Roger (1917), Q. li, 53 B. C. 136.— 

CAN. 

I 20261. Erdaraement of rule — When 
I granted ,] — Under Municipal Act, 1913, 

, s. 165, the time can be extended for 


the service of notice of quo warranto 
proceedings, without any actual evasion 
, of service by the party to be served 
being proven. — Band v, MoVEirr 
' (1914), 26 O. W. R. 102 ; 6 O. W. N. 

1 106 ; 16 D. L. R. 874,— CAN. • 
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will be enlarged. — R. v. Dunn (1846), 10 J. P. Jo. 
724. 

2027. Form of rule nisi— Sufficiency of— Objec- 
tions to defendant’s title.]— R. v. Prebce, No. 1987, 
ante* 

2028. .] — R. V. Edye, No. 2015, 

ante. 

2029. .] — The rule of Hilary 

Term 1827 that the objections intended to be 
made to the title of a person against whom an 
information in the nature of a quo warranto is to 
be filed, shall be specified in the rule to show cause, 
is a rule applicable to the pleadings only, & does 
not prevent the relator at the trial of the informa- 
tion from going into objections which may not 
be specified in the rule. — R. v. Tugweix (1808), 
L, R. 3 Q. B. 704 ; 9 B. & S. 367 ; 38 L. J. Q. B. 
12 ; 33 J. P. 101. 

Annotations: — Mentd. K. r. Plenty (1869), L. R. 4 Q. B. 

346 ; R. V. Harrald (1873), L. R. 8 Q. B. 418 ; Mather v. 

Brown (1876), 24 W. 11. 736 ; Stepney Petn. (1886), 4 

O'M. & H. 34. 

2030. Defence — ’’ Non usurpavlt ” Insufficient.] 

— Nobody ever thought that non uaurpavit was a 
good plea, & the reason why it is not, evidently 
appears from the nature of the charge, which is 
for him “ to show, by what warrant or authority, 
etc.” to which that plea is no answer, & if this 
could not have been pleaded in bar, then most 
certainly that replication, which in effect sets up 
that plea again, must be naught. If non uaurpavit 
were a general issue allowed in this case, all the 
rest of the pleadings would be to no other purpose 
but to lengthen the record (Parker, O.J.). — 
R. V. Blagpen (171.5), 10 Mod. Kep. 296; Gilb. 
6, 145 ; 88 E. R. 736. 

Annotation : — Reid. R. v, Tato (1803), 4 East, 337. 

2031. Sufficiency of title.] — A quo war- 

ranto lies for holding a ct, baron, to which if the 
party plead, & entitle him««elf to a manor, he need 
not show title to hold the ct., for that is incident 
to the manor. — R. v. Stanton (1610), Cro. Jac. 
259 ; 79 E. R. 223 ; aub nom, R. v. Stapferton, 
1 Bulst. 54 ; Yelv. 191. 

A nnoiation : — Mentd. R. V. London Corpn. (1691), 12 Mod. 

Rep. 17 

2032. Defendant must show title.] — If 

deft, in a quo warranto fails to prove a title, there 
must be judgment for the Crown. — R. v. Leigh 
(1768), 4 Burr. 2143 ; 98 E. R. 117. 

2033. Effect of setting up defective 

title.] — Where deft, sots out a bad tit le to the office 
the ct. will give judgment on the plea, as importing 
a confession of the usurpation. — It. v. Philips 
(1720), 1 Stra. 394 ; 93 B. R. 588. 

Annotations : — ^Refd. R. v. Kllames (1734), 2 Stra. 976 ; 

II. V. Philips (1757), 1 Burr. 292 ; Gw^ne v. Burnell 

(1840), 6 Bing. N. C. 453. 

2034. Defendant cannot plead & demur.] — 

Semble : In quo warranto deft, cannot plead & 
demur to the information. — R. v, Bussell (1869), 
10 B. & S. 91 ; 19 L. T. 686 ; 17 W. R. 402 ; 33 
J. P. Jo. 69. 

2035. To second information — ^After Judg- 

ment of ouster.] — Upon an information in the 
nature of quo warranto against one for claiming 
the office of alderman, if he disclaims, & judgment 
of ouster is given against him, he is concluded 
from showing to a second information for exercising 
the same office that ho was duly elected before 
such first information & judgment of oustor, & 
that he was afterwards sworn in by virtue of a 


peremptory mandamus from this ct. — R. v. 
Clarke (1801). 2 East, 76 ; 102 E. R. 297. 
Annotation : — Retd. R. v. Marshland Smoeth Sc Fen District 

CJomrs., [1920] 1 K. B. 155. 

2036. Amendment of.] — In quo warranto 

after plea pleaded deft, can amend his plea on 
paying costs before joinder in demurrer but not 
after demurrer joined. — A.-G. v. Trinity House 
( 1661), 1 Sid. 54 ; 82 E. R. 966. 

2037. .] — A plea in quo warranto is 

allowed to be amended after demurrer, & cause 
set down for argument. — R. v. Ellambs (1734), 2 
Bam. K. B. 446 ; Gunn. 39 ; Loo temp. Hard. 42 ; 
2 Stra. 976 ; 7 Mod. Rep. 220, 223 ; Ridg. temv» 
H. 82, 87 ; 94 E. R. 609. 

Annotations: — Oonsd. U. v. Orampo\ind Corpn. (1798), 7 

Term Rep. 699. Refd. Mcsteier v. Hertz (1815), 3 M. & 8. 

460. Mentd. R. v. St. Mary-on-tho-Hill, Cheptcr (1798), 

7 Term Rep. 735. 

2038. .] — Deft, in quo warranto may 

upon terms change the point of liis defence. — R. 
V. Grimes (1768), 4 Burr. 2147 ; 98 E. R. 119. 

2039. Reply — Crown may traverse plea & 
demur.] — In an information in the nature of a 
quo warranto the Crown may reply several matters ; 
^so may traverse the allegations in the plea Sc 
demur. — R. v. Diplock (1868), 10 B. & S. 174 ; 
19 L. T. 380. 

2040. Evidence — Limitation of evidence — To 
objections on record.] — Semble : it is not com- 
petent, on the trial of an information of qim war- 
ranto against the elected, to impeach by evidence 
the titles of the electors, unless they are specially 
questioned on the record. — R. v. Smith (1810), 
6 M. & S. 271 ; 105 E. R. 1050. 

Annotation : — Coxisd. R. v, Hughes (1825), 4 B. & (\ 368. 

2041. .] — Deft, in a quo war- 

ranto is a competent witness to prove his qualifica- 
tion. 

Semble : the general rule that the party object- 
ing in quo warranto proceedings shall be confined 
to the objections taken in his rule nisi, only extends 
to the pleadings, & does not limit the objections 
on the evidence. — R. v. Cross (1852), 19 L. T. O. S. 
35 ; 16 J. P. 214. 

Annotation : — Consd. R. v. Collins (1876). 2 Q. B. D. 30. 

2042. Burden of proof — Making declaration 

— Municipal Corporations Act, 1835 (c. 76), s. 35 — 
Rural District Councils Election Order, 1898.] — It 

is necessa^, on an application for a nile for a quo 
warranto i^ormation against a person appointed 
clerk to a council or board, for appet., if he relies 
upon the fact, to prove that the members who 
voted for the person appointed had not duly made 
the declaration required by sect. 38 of the above 
Act, as applied to rural district councillors by the 
above order, ^ the onus is not upon tlie person 
appointed to prove that they had made such 
declarations. — R. v. Hunton, Ex p, Hodgson 
(1911), 75 J. P. 335 ; 9 L. G. R. 751, D. C. 

Effect of Judgment of ouster.] — See No. 2036, 
ante. Nos. 2049-2053, post 

2043. The trial — Order of procedure — Where 
separate informations — Against electors & elected.] 
— If two informations in the nature of quo warranto 
be filed, the first against the mayor de facto, &; 
another against a burgess who voted for him, the 
second iifformation shall be first tried. — R, v. 
Penryn Corpn. (1724), 8 Mod. Rep. 215 ; 88 
E. R. 155. 

2044. .]— Anon. (1732), 

2 Bam. K. B. 210 ; 94 B. R. 460. 


20271. Form of the rule nisi — Sivffi- 
ciency o/.} — It is a fatal objection to a 
rule nisi for a quo warranto that no 
grounds ore set out. — Re Bower 


(1881), 2 R. & a. 349.— CAN. 

202711. Re Howe 

Estate (1881), 2 C. L. T. 95.— CAN. 

1. Evidence — Utmost strictness of 


roof necessary,} -^On an application 
or quo warranto the utmost strictness 
f proof Is required. — R. v, Calloway 
1886), 3 Man. L. R. 297.— CAN. 


J. — VOL. XVI. 
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Sect. 5. — Pradice and procedure. 8ed. 6 1 Sub^eeete. 

1&2.] 

2045. The right to beglii.] — On the trial of 

quo warranto informations, if the affirmativo of the 
issues is on deft, he begins, but if it is on the relator, 
he does. — R. v, Ybatbs (1824), 1 O. & P. 323, N. P. 

2046 . Several cases on one information — 

To be treated as a whole.] — In trying a quo war- 
ranto information against a councillor on the 
ground that he had not a majority of votes if it 
IS intended that more than one of the defeated 
candidates should be set up, all the cases should 
be opened by prosecutor’s counsel at the outset, j 

the judge may properly refuse to let him after* | 
wards staH a new case after failing with the first. — 
K. v. BRADI.BV (1861), 3 E. & E. 634 ; 30 L. J. Q. B. 
180 ; 3 L. T. 853 ; 26 J. P, 197 ; 7 Jur. N. S. 767 ; 

9 W. R. 372 ; 121 E. R, 680. 

AnnoiaH&M : — Oonsd. R. v. Plenty (1869), L. R. 4 Q. B. 

346 ; Henry v. Armltafiro (1883), 12 Q. B. D. 257. Refd. i 

Mather v. Brown (1876), 1 C. P. D. 596. j 

2047. Judgment — ^Amendment of — ^Evidence of | 
intention.] — If in ingrossing the entry of judgment | 
in quo warranto upon a disclaimer the date of the 
patent be omitted by the negligence of the clerk, 
it may be amended by the paper book, & hearing 
evidence as to the intention of the parties. — 
Tupton a Ashley’s Case (1628), Cro. Oar. 144 ; ' 
79 E. R. 727. 

Annotations : — Consd. R. v, Tnohln (1704), 2 Ld. Raym. 

1061. Refd. Smith v. Bowen (1709), 11 Mod. Rep. 230 ; 

Hatton V. Walker (1729), 1 Barn. K. B. 213. 

2048. When final — ^Not a^nst Grown.] — 

The judgment in an information in the nature of 
quo warranto if against deft, is final, but not if 
against the King (Holt, O.J.). — ^Anon. (1698), 12 
Mod. Rep. 224 ; 88 B. R. 1278. 

2049. Of ouster — Where defendant duly 

elected — But not sworn.] — In quo warranto, if deft, 
be foimd duly elected but not sworn into his office 
judgment of ouster shall be given. — R. v. Pindar 
U725), 8 Mod. Rep, 234 ; cited in 2 Ld. Raym. 
at p. 1447 ; 88 E. R. 168 ; sub nom, Pbnryn 
CORPN. Case, 1 Stra. 682, H. L. 

Annotations : — (k)ii8d. R. v. CJaetlo (1737), Andr. 119 ; R. r. 

Cockerell (1738), Andr. 260. 

2050. Defendant not within pro- 

visions of 9 Ann , c. 20, s. 5.]— R. v. Ponsonby, 
No. 1890, ante. 

2051. Form — Where confession as to 

part of Information.] — In a general judgment upon 
motion to set aside a judgment of ouster upon an 
information in nature of a quo warranto for 
usuiping the office of capital burgess from Aug. 20, 
1732, to the time of filing the information. Deft, 
in his plea admitted usurpation from Aug. 20, 
1732, to Sept. 29, following. He was then elected 
& sworn in a capital burgess. Upon this con- 
fession judgment of ouster was entered generally 
for the whole time laid in the information : — Held : 
judgment ought not to be entered generally, for 
the confession was only to a time past, & did not 
extend to the present execution of the office. — 
R. V. Taylor (1733), Kel. W. 272 ; 2 Bam. K. B. 
320 ; 25 £. R. 609 ; eub nom. R. v. Biddle 
Taylor, 2 Stra. 952. 

Annotation : — ^Refd. R. v. Clarke (1801), 2 East, 75. 


2062. Blfaot of— -Upon subsaquc&t 

informatioii — Against third party.]— In quo 
wamarUo against a bailiff of a oorpn. he pleads a 
nomination by A. A B. two bailiffs thereof. Upon 
the issue taken on their being bailiffs, a judment 
of ouster in a quo warrarUo against them Is ad- 
missible, but not conclusive, evidence. — R. v. 
Hbbdbn (1788), Andr. 888; 2 Stra. 1109; 95 
B. R. 447. 

Annotation : — ^Ezpid* R* Huffhes (1825), 4 B. & C. 368. 

2058. Against same party.] 

— R. V. Clarke, No. 2036, ante. 

See, also. Nos. 1828-1831, ante. 

2054. New trial — Effect of delay — In applica- 
tion.] — New trial in quo warranto refused, the 
motion being made three years after the trial, & 
no reason assigned why application was not made 
sooner. — R. v. Bell (1734), 2 Stra. 996 ; Cuim. 
113 ; 93 B. R. 991. 

2066. Whether granted — ^After acquittal.] — 

A new trial cannot be had after an acquittal 
upon an information in the nature of a quo 
warranto. — R. v. Blunt (1763), Say. 102 ; 96 
B. R. 817. 

2056. Verdict against weight of evi- 

dence.] — new trial was granted in quo warranto 
where the jury had found a general verdict for the 
King, which as to two of the issues was against the 
evidence. — R. v. Cockerell (1738), Andr. 260 ; 
95 E. R. 389. 

2067. .] — R. V. Francis, No. 1826, 

ante. 

2058. Effect of demise of the Crown.] — Pro- 
ceedings on an information in the naturo of a quo 

I warranto are not abated by the demise of the 
‘ Crown. — R. v. Powell (1727), 2 Stra. 782 ; 93 
I E. R. 846 ; on appeal, sub nom. Powell v. R. (1728), 
2 Bro. Pari. Cas. 298. H. L. 

Annotations : — Hentd. R. v, Wynn (1733), 2 Bam. K. B. 

390 ; R. V. GroHvenor (1733), Kel. W. 281 ; R. v. Tomlyn 

(1736), Lee temp. Hard. 316 ; R. v. Harman (1740), 7 

Mod. Rep. 402 ; R. v. Westwood (1825), 4 B. & O. 781. 

2059. Inspection of documents.] — In quo 
tparranto a rule will be granted to inspect the 
charter & books. — R. v. Hollister (1736), Lee 
temp. Hard. 245 ; 95 E. R, 157. 

2060. Quashing proceedings.] — Quo warranto 
cannot be quashed on motion tnough the parties 
consent. — R. v. Edgar (1769), 4 Burr. 2297 ; 98 
B. R. 198. 

2061. Stay of proceedings — On application of 
one of several defendants where similar informa- 
tions pending.] — Several quo warranto informations 
having been filed on the same grounds, for exer- 
cising the office of alderman of the same corpn. one 
was tried, a verdict found for the Crown, a rule 
nisi granted for a new trial, or to enter a verdict 
for deft. A rule nisi was then obtained for a stay 
of proceedings in the other informations pending 
the above application. The ct. discharged the 
rule, the prosecutor imdertaking to proceed with 
only one other information till further order ; 
but they refused to direct that either party should 
be bound by the rcssult of such one proceeding. — 
R. V. Cousins (1837), 7 Ad. & El. 285 ; 6 Dowl. 3 ; 
2 Nev. & P. K. B. 164 ; Will. Woll. & Dav. 464 ; 
IJ. P.310; 112E. R. 479. 


m. Qvuishina prooeedings — Whether 

power to set aside — After writ. J — 

A Avrit of QUO toarranto hayin^r been 
issued & served, the judge hckd not 
power to set It aside. — R. v. Oolbman 
(1882), 7 A. R. 619.— CAN. 

n. J — R. t>. 

Coulter (1902), 22 C. L. T. 414 ; 4 
O. L. R. 620 ; 1 O. W. R. 636.— CAN. 

o. .] — X judge has 

power to set aside writ of quo toarranio 


when issued on his flat. — R. v. Lewis 
(1881), 8 P. R. 497.— CAN. 

p. Filing papers — Date of.] — A 
judge Issued his fiat for a guo war- 
rarUo Sc the papers remained with him, 
but were handed to deft.*B solr., 
before the return day, for perusal : — 
Held : it was not necessary that they 
should have been filed with the deputy 
clerk of the Crown before the summons 
issued. — R. V. Rochester (1855), 12 
U. O. R. 630.— can. 


q. Whether appeal lies.] — ^Walsh 
V, Heffekman (1887), 14 S. 0. R. 
738.— CAN. 

r. Mode of procedure.] — A motion 
for an information in the nature of a 
QUO warranto is properly taken before 
a single judge in ot., by way of motion 
upon notice. — R. v. Naolb (1894), 
24 O. R. 607.— CAN. 

s. .) -A motion for leave to 

file an Information by way of quo 
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8068. ProQoedtngs in error— Common Law Pro- 
oedure Act, 1862 (o. 76).] — The provisions respect- 
ing error in the above Act, do not apply to informa- 
tions in the nature of ifuo wcrranto, — R. v, Seale 
( 1856), 6 B. A B. 1 ; 24 L. J. Q. B. 221 ; 26 
L. T. O. S, 96 ; 19 J. P. 645 ; 1 Jur. N. 8. 693 ; 3 
W. R. 414 ; 3 0. L. R. 1261 ; 119 E. R. 382. 
Annotations : — ^Befd. Solomon v. Graham (1856), 27 L. T. O. S. 

102. Mentd. R. v. Spratley (1866), 20 J. P. 628. 

Appearance by corporation.] — See Corporations, 
Vol. XIII., p. 421, Nos. 1412-1420. 

Return to quo warranto by corporation.] — See 
Corporations, Vol. XIII., p. 421, No. 1410. 


Sect. 6. — COSTS. 

Sub-sect. 1. — In General. 

2063. Whether relator entitled to — On obtaining 
Judgment.] — R. v. Ameby (1793), 1 Anst. 178 ; 
145 B. R. 837, H. L. 

Annotations : — Mentd. Re Rohiosou (18.37), 6 L. J. Ex. 158 ; 
PolUtt V. Forrest (1847), 11 Q. B. 962. 

2064. Costs of prosecution — & un- 

successful interlocutory motion.] — R. v, Dudley 
( 1840), 4 ,Tur. 915. 

2065. On writ of error.] — R owley 

V. R, (1845), 6 Q. B. 668 ; 14 L. J. Q. B. 240 ; 9 
Jur. 432 ; 115 E. R. 252 ; sub nom. R. v. Rowley, 
5 L. T. O. S. 132, Ex. Ch. 

2086. Costs on all issues — Where successful 

on one.] — R. v. Downes (1786), 1 Term Rep. 453 ; 
99 E. R. 1193. 

2037. Liability of relator for — Dismissal of 
groundless application.] — R. v. Carpenter (1736), 
2 Stra. 1039 ; 93 E. R. 1018. 

2088. .] — R. V. Lewis (1759), 2 Burr. 

780 ; 2 Keny. 497 ; 97 E. R. 659. 

Annotations 11. v. Wardropcr (1766), 4 Burr. 1963. 

Re!d. R. V. Wardroper (1767), 4 Burr. 2024. Mentd. R. 
V, Blasted (1774), 1 Cowp. 75. 

2069. .] — R. V. Wardroper (1766), 4 

Burr. 1963 ; 98 E. R. 23. 

Annotations : — ^Mentd. R. v. Dloken (1791), 4 Term Rep. 
282 ; R. V. Arohdall (1838), 2 J. P. 486. 

2070. Though application abandoned — 

Before hearing.] — Baijard v. Halliwell (1896), 
66 L. .1. Q. B. 332 ; 40 Sol. Jo. 316, D. C. 

2071. Liability of third party promoting applica- 
tion — Nominal relator indigent.] — R. p, Greene 
(1843), 4 Q. B. 646; 3 Gal. & Dav. 612; 12 
L. J. Q. B. 239 ; 1 L. T. O. S. 167 ; 7 Jur. 440 ; 
114 B. R. 1042. 

Annotations : — Consd. R. v. Davoy (1850), 14 J. P. Jo. 
781. Refd. R. 0 , Dunn (1844), 6 Q. B. 959. 

2072. .]— R. V. Davey (1850), 16 

L. T. O. S. 175, 194 ; 14 J. P. Jo. 769, 781. 

2073. Abandonment of proceedings by 

nominal relator.] — R. v. Melcombe Regis Burial 
Board (1864), 23 L. T. O. S. 92 ; 18 J. P. Jo. 326. 

2074. On disclaimer or resignation — Before rule 
nisi obtained — Discretion of court — To allow dis- 


claimer without costs.]— R. V. Holt (1818), 2 
Chit. 366. 

Annot(Ui(m Consd. U. v, Morton (1843), 4 Q. B. 146. 

2075. ,] — R, V , Blizard, No. 

1902, ante, 

2076. Where defendant free from 

blame — ^Relator not entitled to.]— R. v. May (1851), 
2 L. M. & P, 144 ; 20 L. J. Q. B. 268 ; 15 Jur. 
129. 

AnjMtations Expld. R. u. Sidney (1851), 2 L. M. & P. 149. 
Oontd. R. V. Hartley (1854), 22 L. T. (). S. 221. 

2077. After rule nisi obtained.] — R. v. 

Morton (1843), 4 Q. B. 146 ; 3 Gal. & Dav. 400 ; 
114 B. R. 863 ; attb nom, R. v, Moreton, 12 
L. J. Q. B. 123 ; 7 Jur. 85. 

Annotations: — FoUd. H. v. May (1851), 2 L. M. & P. 144. 
Distd. R. V. Sidney (1851), 2 L. M. & P. 149. Consd. R. v. 
Hartley (1854), 3 E. & B. 143. Dlftd. H. v. Blizard (1866), 
L. R. 2 Q. B. 55 ; R. v. Newoombe (1866), 15 W. R. 108. 
Mentd. R. V. Tufirwell (1868), L. R. 3 Q. B. 704. 

2078. Defendant liable for — Where 

candidate for office.] — R. v, Sidney (1 851 ), 2 
L. M. & P. 149 ; 20 L. J. Q. B. 269. 

Annotations : — Ooni^ R. v. EaroBhaw (1853), 22 L. J. Q. B. 
174. Distd. R. V. Blizard (1866), L. R. 2 Q. B. 55. Betd. 
R. V, Hartley (1854), 3 E. & B. 143. 


2079. Rule made absolute by consent 

— Without imposing terms on relator.] — R. v. 
Barnshaw (1853), 22 L. J. Q. B. 174 ; 20 L. T. O. S. 
236. 


Annotation : — Refd. R. v. Hartley (1854), 3 E. & B. 143. 

2080. .] — R. V. Hartley 

(1864), 3 B. & B. 143 ; 22 L. T. O. S. 221 ; 18 
.Tur. 623; 2 W. R. 169; 18 J. P. Jo. 52; 118 
E. R. 1094. 

Annotation .—Distd. R. V. Blizard (1866), L. H. 2 Q. B. 55. 

2081. Rule absolute without costs.] — 

R. V, Newcombe, No. 1904, ante. 


Sub-sect. 2. — Under Statute. 

2082. 9 Ann., c. 20 — Not against defendant — 
Judgment of ouster affirmed on appeal.] — Pender 
V, R. (1726), 2 Bro. Pari. Cas. 294 ; 1 E. R. 953, 
n. L. 

Annotation : — Mentd. A.-G. v. Allgood (1743), Park. 1. 

2083. Given only where usurpation of 

corporate office — Or freedoms in corporations.] — 

R. V, Williams, No. 1931, ante, 

2084. Wtthm corporate places.] — R. 

V. Wallis (1793), 6 Term Rep. 375; 101 E. R. 

210 . 

Anruytations Apld. R. o. Hall (1823), 1 B. & C. 237 : R. e. 
M*Kay (1826), 5 B. & 0. 640. Refd R. v, GHmshaw 
(1847), 11 J. P. Jo. 855 ; Lloyd v. R. (1862). 2 B. & S. 
656; R. V. Backhouse (1867), 7 B. & S. 911. Mentd. R. v, 
Richardson (1808), 9 East, 469. 

2085. .]— Lloyd v, R. (1862), 2 

B. Sc S. 656 ; 31 L. J. Q. B. 209 ; 6 L. T. 610 ; 26 
J. P. 789 ; 121 B. B. 1215 ; sub nom, R. v, Lloyd, 
10 W. R. 626, Ex. Ch. 

2086. .]— R. V, M’Kay (1826), 


warranto is properly made by notice 
of motion, not by rule nisi. — R. v, 
Quksnbl (1909), 11 W. L. R. 96; 
19 Man. L. R. 23.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

t. Liability of relator for — Through 
improperly withholding material fads,] 
— Where a party applying for a 
QUO warranto improperly withheld 
material foots, whioh ought to have 
been stated in his affidavit, the rule 
was discharged with costs, — Ex p, 
Gilbert (1873). 1 Pug. 231.— CAN. 

n, Where order in discretion 

of court,] — ^As the granting of an order 
for a Q}io warranto is in the discretion 
of the ot. & the term of deft.'s office 


would expire before the issue could be 
tried, a motion should be dismissed 
without costs. — R. V, Evans (1899), 
31 O. R. 448.— CAN. 

b. On disclaimer or resignation — 
Before rule nisi — Respondent willing 
to sign any necessary documents — 
Costs wiU be Wmifed. j— Where reap, 
disclaims & is willing to sign any 
necessary documents costs will be 
limited as far as possible, though 
relator is compelled to come to ot. — 

R. V, Braqo, Ex p, Smith, [1911] 

S. R. Q. 188.— AUS. 

0 . — Relator allowed costs,] 

— R. t». Lamoxt, R. V, Street 
(1896), 3 Terr. L. R. 371.— CAN. 


d. Before rule nisi served 

1 — Rule absolute without costs.] — Where 
a quo warranto for usurpation of an 
office has been obtedned, & deft. 

I before the rule is served upon him, 

I resigns the office, the rule will be made 
I absolute, but without oosts. — R. v, 

I COLCLOUQH (1882), 1 N. Z. L. R. 129.— 
' N.Z. 

20771. After rulenisi obtained-^ 

Entitled to cods of appearing.]— A 
town comr., who has been served with 
the conditional order for a qxuy tear- 
rantot but disclaims the office, is 
entitled to oosts of appearing by counsel 
— R. V. Brady (1858), 7 1. O. L. R. 
610. — IR. 
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Seci, 6. — Costs: Sid>-s€cts, 2 3. Part VIII • 

Sect. 1.] 

5 B. & O. 640 ; 8 Dow. A By. K. B. 393 ; 108 IS. B. 
238. 

AnnoteUions : — Confd. Lloyd v. K. (1862)» 2 B. Sc 050 ; 
H. 1 ?. Backhouse (1867). 7 B. & S. 911. 

2087. What offices within statute — 

Not register & clerk of Court of Request.] — B. v. 

Hatj. (1823), 1 B. & C. 237 ; 2 Dow. & By. K. B. 
341 ; 1 Dow. & By. M. C. 269 ; 1 L. J. O. S. K. B. 
88 ; 107 E. B. 88. 

Annotations : — CoilBd. R. r. M’Kay (1826), 6 B. & C. 640. 
Reid. R. V. Grlmshaw (1847), 11 J. P. Jo. 855. Mentd. 
R. V. MarUii^e Grdns. (1851). 17 Q. B. 149. 

2088. Coroner for borough.] — 

B. V. Orimshaw (1847), 2 New Mag. Cas. 291 ; 2 
Saund. & C. 146 ; 17 L. J. Q. B. 19 ; 10 L. T. O, S. 
171 ; 12 Jur. 134 ; 11 J. P. Jo. 855. 

2089. Not member of local 

board of health.] — B. v. Backhouse (1867), 7 
B. & S. 911. 

Anfiotation : — PoUd. R. r. Morgan (1872). 26 L. T. 790. 

2090. .] — B. V. Morgan 

(1872), 26 L. T. 700 ; 37 J. P. 105. 

2091. 4 & 5 Will. & Mar., c. 18 (now repealed).} — 
B. V. Powell (1717), 1 Stra. 33 ; B. v. Howell 
(1736), Lee temp. Hard. 247 ; B. v. JIatton (1831), 
9 L. J. O. S. K. B. 283 ; B. v. Morgan (1736), 2 
Sira. 1042. 

2092. Municipal Corporation (General) Act, 
1837 (c. 78) (now repealed).] — B. v. Jones (1837), 


7 Ad. & El. 430 ; B. v. Hooker (1839), 9 Ad. Sc Bl. 
680. 

2093. Public Authorities Protection Act, 1893 
(e. 61) — Not applicable to quo warranto proceedings 
— For purposes of costs.] — B. v. Carter (1904), 68 

J. P. 466, D. 0. 

Annotation Reid. Roberts v. Battersea Metropolitan 
Borouffh (1914). 110 L. T. 566. 


Sub-sect. 3. — Security for Costs. 

2094. Necessity for.] — B. v, Hertford Oorpn., 
No. 1830, ante. 

2096. When ordered — ^Relator Indigent.] — B. r. 

Dixon (1849), 12 L. T. O. S. 347 ; 13 J. P. Jo. 36 ; 
auhsequeni proceedings (1850), 15 Q. B. 33. 

2096. Not if corporator — No fraud 

suggested.]— B. v. Wynne (1814), 2 M. & S. 346; 
105 E. B. 410. 

2097. Not when defendant not aware 

of Indigence — Before Issue Joined.] — R. v. Day, 
B. V. Patteson (1831), 1 Dowl. 32. 

2098. .]— K. V. Davey (1850), ItJ 

L. T. O. S. 175, 194 ; 14 J. P. Jo. 769, 781. 

2099. Relators not bond fide applicants.] — 

B. V. Dudley (1839), 7 Dowl. 700. 

2100. Fixing of time for giving security — 
Liability of relator for disobedience to order.] — H. 
V. Piper (1852), 18 L. T. O. S. 255 ; 16 J. P. .lo. 
102 ; preinoua proceedings, 15 J. P. Jo. 784. 


Part VIII. — Prohibition. 


Sectt. 1.— nature of the WRIT. 


2101. Whether grantable ex debito Justltlae.] — 

The granting of prohibitions is not a discretionary 
act, but they are grantable ex debito jtisiiiiae . — 
Woodward v. Bokithan (1661), T. Raym. 3 ; 
83 E. B. 2. 

Annotations : — Reid. Jackson v. Beaumont (1855), 19 J. P. 
532 ; Marlin r. Maokonocliic (1879), 49 L, J. (J. B. 9. 

2102. .] — (1) In the Common Bench, pro- 

hibitions are grantable ex debito justiiiae. 

(2) Prohibition may be granted after appeal. — 
Morton's Case (1661), 1 Sid. 65 ; 82 E. R. 972. 


Annotations: — As to (1) Refd. Jackson v. Beaumont (1855), 
19 J. P. 532 ; Martin v. Mackonochie (1878), 3 Q. B. D. 
730. 

2103. .] — Ford v. TVelden (1664), T. 

Raym. 91 ; 83 E. B. 50. 


2104. .] — Admiral v. Linstpid (1064), 1 

Sid. 178 ; 82 E. B. 1042. 

2105. .] — The cts. have a discretionary 

power of granting or refusing proliibitions. — 
Clay v. Sudgbave (Snelgrave) (1700), Holt, 

K. B. 595 ; 1 Salk. 33 ; 1 Ld. Raym. 576 ; 12 
Mod. Rep. 405 ; sub nom. Day v. Snelgrove, 1 
Com. 74. 

Annotations TiXAS Loudon Coimn. v. Cox (1867), L. R. 
2 H. L. 239. The vnrit of prohibitinn at suit of a party is 
not, as it was thought to bo by some eminent judges at 
the close of the seventeenth century (see Holt, C.J., in 
niav V. Snelarave), in the discretion of the ct. (Willes, J.). 
Refd. Re The Charkieh (1873), 28 L. T. 190. Mentd. 
Hanson v. Royden (1867), 17 L. T. 214. 


2108. Question new or difficult.] — Where a 

case is new or difficult, prohibition lies ex debito 
justitiae. — St. John’s Chapel op Ease within 
THE Parish op St. Andrew’s, Holborn Case 
(1730), Fitz-G. 158 ; 94 E. R. 699. 


2107. On excess or want of Jurisdiction.] — 

I 'Whenever a ct . usuiys a jurisdiction that does not 
‘ belong to it, a prohibition is grantable ex debito 
* justitiae, & for the very purpose of correcting such 
I an usurpation, & preserving the subject cts. 
I witliin their proper limits. — The Atlas (1827), 
2 ITag. Adm. 48. 

AnnotaiioTis : — Mentd. Stalnbank r. Penning (1851), 11 
C. B. 51 ; Stainbank v. Shepard (1853), 13 C. B. 418 ; 
I Re The Iloyal Arch (1857), 30 L. T. O. S. 198 ; Law v. 
I Walleratein, The Orapeshot (1870), 22 L. T. 376 ; The 
James W. Elwell, I1921J P. 351. 

2108. .] — The writ of proliibition to 

restrain a judge of a county ct. from further pro- 
ceeding in a matter over which he has no juris- 
diction, is a writ of right.— .Jackson v. Beaumont 
(1855), 11 Exch. 300 ; 24 L. J. Ex. 301 ; 26 

L. T. O. S. 185 ; 19 J. P. 532 ; 3 W. B. 521 ; 156 
E. K. 844. 

2109. Apparent from proceedings.] — If 

any inferior ct. shall entertain a suit which appears, 
either from the libel or on the face of the proceed- 
ings, to be beyond it« jurisdiction, the cts. have no 
discretion, but are bound to grant a prohibition. 
When called upon, wo are bound to issue our writ 
of prohibition as soon as we are informed that an 
inferior ct. is going out of its jurisdiction, & at 
whatever stage of the proceeding that fact is 
brought before us, whether by the Crown or one 
of its subjects, wo arc bound to interpose (per 
Cur.). — ^Burder v. Veley (1840), 12 Ad. & El. 
233 ; Am. & H. 175 ; 4 Per. & Dav. 452 ; 9 
L. J. Q. B. 267 ; 4 J. P. 379, 394 ; 4 Jur. 382 ; 
113 B. B. 801 ; affd. sub nom. Veley v. Burder 
(1841), 12 Ad. & El. 265, Ex. Ch. 

^nTiofaliorw Refd. Cordy v. Bontloy (1851), 16 Jur. 779 ; 


PART VIII. SECT. 1. 

a. Extraordinarv remedy.] — The 
1« an extraordinary remedy 


I strictly confined to cases whore none 
, other exists. — B astibx v. Amyot 
(1906), Q. R. 15 K. B. 22.— CAN. 

' f. Final — Not inierloevtory .] — ^An 


order for a writ of prohibition is final. 
Sc not interlocutory. — B arker v, 
Marks (1888), 6 N. Z. L. R. 629.— 

N.Z. 
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Exp. atopy (1663), 8 Kxoh. 196 ; White e. Strole (1862), 
12 0. B. N. 8. 383 ; London Oorpn. o. C^x (1867), L. R. 
3 H. L. 239 : Maokonoohle o. Pena»noe (1881), 6 App. Cm. 
424. Mentd. Scale v, Yeley (1841), 1 Notes of Oases 170 ; 
StlU V, Palfrey (184U 2 Curt. 902 ; V^yv. Nunn (1841), 

2 Ourt. 877 ; R. v. Thomas (1842), 3 Q. B. 589 ; Steward 
t?. Francis (1843), 3 Curt. 209 ; 

3 Ourt. 253 ; Francis v. Steward (1844), 6 Q. B. 984 ; 
Qwllng V. Veley (1853), 4 H. L. Oas. 679 ; Westerton e. 
Lldd^, Beal v. Liddell (1855), 4 W. R. 167 ; R. v. Christ- 
ohuroh Overseers (1857), 21 J. P. 134 ; Rose t». Watson 
(1894), 63 L. J. M. O. 108. 

2110, Effect of acquiescence,] — 

Where total absence of jurisdiction appears on the 
face of the proceedings in an inferior ct., the ci. 
is bound to issue a prohibition, although appct. for 
the writ has consented to or acquiesced in the 
exercise of jurisdiction by the inferior ct. — 
Fauquharson V. Morgan, [1894] 1 Q. B. 552 ; 
63 L. J. Q. B. 474 ; 70 L. T. 152 ; 58 J, P. 495 ; 
42 W. B. 306 ; 10 T. L. R. 240 ; 9 R. 202, C. A. 


Annotations : — Apld. He Cundall & Vavasour (1906). 95 
L. T. 483. Consd. Clarke v. Knowles, [1918] 1 K. B. 128 ; 
Simpson v. Crowle, [19211 3 K. B. 243 ; Srriythe v. Wiles, 
[1921] 2 K. B. 66. Refd. Lea v. Cohen (1894), 71 L. T. 
824 : Alderson v, Palliser, [1901] 2 K. B. 833 ; K. v. 
Tristram, [1902] 1 K. B. 816: R. v. Kensington Income 
Tax Comrs., Ex p, Edmond de Poliguac, [1917] 1 K. B. 
486. 


2111. .] — Where, upon the 

face of the record itself, it is apparent that there is 
a total lack of jurisdiction, deft, may obtain a 
writ of pi'ohibition, even though he may have 
acquiesced in the procetjdings down to the time 
when he applies for the writ. — ^Clauke Brothers 
V. Knowles, [1918] 1 K. B. 128 ; 87 L. J, K. B. 
189 ; 118 L. T. 253, D. 0. 

AnmdoiUm : — Mentd. Sniytho v. Wiles, [1921] 2 K. B. 06. 

2112, Not apparent from proceedings 

—Defect in knowledge of applicant— Objection not 
taken till after judgment.] — ( 1 ) Where an inferior ct. 
proceeds in a cause properly within its jurisdiction 
no prohibition can be awarded till the pleadings 
raise some issue which the ct. is incompetent to 
try, but where the foundation for the jurisdiction 
is itself defective a prohibition may bo applied 
for at once. 

Process had issued out of the Lord Mayor’s Ct. 
agaii^t 0. as garnishee, & he declared in pro- 
hibition, a plea which set up the custom of foreign 
attachment, but did not allege, & the fact did not 
warrant any allegation, that the original debt, or 
the debt alleged to be due from the garnishee to 
deft., arose within the City, or that any one of 
the parties to the suit was a citizen, or was resident 
within the City : — Held : the plea was insufficient 
to show the existence of jurisdiction & conse- 
quently the garnishee was at liberty in such a case 
to proceed in prohibition without first putting in 
a plea in the Lord Mayor’s Ct. setting forth the 
facts which showed the want of jurisdiction. 

Where the defect is not apparent & depends 
upon some fact in the knowledge of appct. which 
he had an opportunity of bringing forward in the 
ct. below, & he has thought proper without 
excuse to allow that ct. to proceed to judgment 
without setting ui> his objection & without moving 
for a prohibition in the first instance, considering 
that the writ though of right is not of course the 
ct. would decline to interpose except perhaps 
upon an irresistible case or an excuse for the delay 
such m disability, malpractice, or matter newly 
come to the knowledge of appct. (Willes, J.). 

(2) The application for l^tal want of juris- 
diction may be made either by the party or a 
stranger (Willes, J.). 

(3) In cases where there is jurisdiction over the 
subject matter proliibition will be granted for a 
denial or perversion of right in which case the 
prohibition is only quousque (Willbs, J.), — 


London Corpn. v. Oox (1867), L.R. 2 H, L. 239; 
36 L. J. Ex. 225 ; 16 W. R. 44, H. L. ; affg. S. 0. 
»ub nom, Oox v. London Corpn. (1863), 2 H. 0, 
401, Ex. Oh. ; (1862), 1 H. & O. 338. 

to (1) Confld. Jacobs v. Brett (1875), 
L. R. 20 Eq. 1 ; Worthington v. Jeffries (1875), L. R, 10 
?’• i'^ttveley (1876), 1 C. P. D. 418. 
^ Burial Soc. of St. Patrick 
(1807), 17 L. 1. 176; Buocleuch w. Metropolitan Board 
H. 5 Exoh. 221 ; Chambers v. Green 
» Wirth V. Austen (1875), 32 
(1877), 2 Ex. D. 346 ; Serjeant 
^ 1^* ^^8 ; Combe v. De La Here 

(1882), 22 Ch. I). 316 ; Chadwick v. Bali (1885), 14 Q. B. D. 
855 ; R. V. Newport (Salop) County Court Judge, Ashley 
r. Norris (1887), 36 W. R. 476 ; R. r. Rogers (1887), 67 
L. J. Q. B. 143 ; Broad v. Perkins (1888), 21 Q. B. D. 
533 ; Moure v. Gamgee (1890), 25 Q. B. D. 244 ; Far- 
" * - 1 Q, 3. 


quharsou v. Morgan, [1894] 


552 ; Watson v. 


Potts (No. 2). L189U] 1 g. B. 430 ; Payne v. Hogg (1900), 
82 L. T. 584 ; McIntosh u. Simpkins (1901), 84 L. T. 21 ; 
R. V. Tristram, [1902] 1 K. B. 816 ; Re Clifford & O ’Sulli- 
van, [1921] 2 A. C. 570. As to (2) Consd (3ooke v. Gill 
(1873), L R. 8 O. P. 107 ; Chadwick v. Ball (1885). 14 
Q. B. D. 856. Refd. Quartly v. Timmins (1874), L. R. 
9 C P. 416 ; Chambers v. Green (1875), L. 11. 20 Eq. 
552 ; Worthington v. Jeffries (1875), L. K. 10 C. P. 379 ; 
Bridge v. Branch (1876), 1 C. P. 1). 633 ; Head v. Brown 
(1888), 59 L. T 605. Generally, Mentd. Webster v, 
Webster (1862), 8 Jur. N. S. 1047 : Morris r. Lantour 
(1864), 3 New Rop. 475 ; Frith t?. Guppy (1866), L. R. 
2 C. P. 32 ; Banque de Credit Commercial v. De Gas 
(1871), L. R. 0 C. P. 142 ; Byrne v. Guano Consignment 
Co., Weguelin, etc.. Garnishees (1872), 25 L. T. 935 ; 
Apploford V. Judkins (1878), 3 C. P. D. 489 ; Atwood v. 
Sellar (1879), 4 Q. B. D. 342 ; London Corpn. v. London 
Joint Stock Bank (1881), 6 App. CJas. 393 ; British South 
Africa Co. v. Companhia de Moqambique, [1893] A. C. 
602 ; Falkingham v. Victorian RaUways Comr., [10OOJ 
A. C. 452 ; Re Cundall & Vavasour (1906), 95 L. T. 483 ; 
Norwich Corpn. v. Norwich Electric Tram. Co., [1906] 
2 K. B. 119 ; Board v. Board, [1919] A. C. 956. 


2113, ,] — A writ of 

prohibition to an inferior ct. that has exceeded 
its jurisdiction, tliough of right, is not of 
course, & where the objection to the jurisdiction 
i.s not apparent, & depends upon some fact in the 
knowledge of appct., & he does not take the 
objection till after judgment, without substantial 
excuse for the delay, the ct. will decline to inter- 
pose. — B koad V, Perkins (1888), 21 Q. B. D. 633 ; 
67 L. J. Q. B. 038 ; 60 L. T. 8 ; 63 J. P. 39 ; 37 
W. R. 44 ; 4 T. L. R. 775, C. A. 


Annotations : — Consd. Farquharsoii v, Morgan, [1894] I Q. B. 
552. Mentd. R. v. Speyer, R. v. Cassel, [1916] 1 K. B. 595. 


2114. Application by stranger or party.] 

— (1) Where a plaint was entered in the Lord 
Mayor’s Ct. against the Queen of Portugal “ as 
reigning sovereign & supreme head of the nation 
of Portugal ” to recover a debt alleged to be due 
from the Portuguese Govt>., & a foreign attachment 
had issued according to the custom of the City of 
London ; — Held : (1) the ct. would make absolute 
a rule for a prohibition to restrain proceedings in 
the action & in the attachment. 

(2) The same principle was applied to a case 
where a plaint was entered in the same ct. against 
the Queen of Spain not expressly as reigning 
sovereign & head of the Spanish nation, but 
whore it appeared pltf.’s cause of action arose 
upon a Spanish G^ovt. bond purporting to have 
been issued under a decree of the cts. sanctioned 
by the Regent of Spain in the name of the Quoen 
then a minor. 

(3) The writ of prohibition may in such cases 
be granted on the application of deft, before she 
has appeared to the action in the Lord Mayor’s 
Ct. ; or on the application of the garnishee, 
either before or after he has pleaded nil debet. 

(4) Where an inferior ct. has no jurisdiction to 
entertain a suit, it is not necessary to entitle a 
party to a prohibition that he shoiild have there 
pleaded to the jurisdiction. 

(5) The ct. is bound to grant a prohibition 
where a ct. has no jurisdiction, upon the application 
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Sect. 2.] 

of a stranger as well as of a party to the pro- 
ceeding. 

(6) If we had entertained any doubt upon 
the subject we should have directed appct. to 
declare in prohibition, but being clearly of opinion 
that there is an excess of jurisdiction in tne ct. 
below, of which he is entitled to complain before 
us, it is our duty simply to make the order absolute 
(Lord Campbell, C.JO. — Wadsworth v. Spain 
(Quern), De Haber v. Portugal (Queen) 
(1861), 17 Q. B. 171 ; 8 State Tr. N. S. 63 ; 20 
L. J. Q. B. 488 ; 16 Jur. 164 : 117 E, R. 1246 ; 8t4b 
nom, R. V. London Corpn., Be Wadsworth v. Spain 
(Queen), Re Db Haber v. Portugal (Queen), 18 
L. T. O. S. 39. 

AftnoioHona : — As to <l)^0on8d. London Corpn. v. Cox (1867). 
L. R. 2 H. L. 239. K^d. Frith v. Guppy (1866). L. R. 
2 0. P. 32 ; The Charkleh (1873), L. R. 4 A. & E. 
69 ; Cooke v. GUI (1873), L. R. 8 C. P. 107 j Whinney v. 
Schmidt (1873), L. R, 8 C. P. 118. /o (2) Refd. Larlvh re 
V. ijurK*»u (1872), 7 Ch, App. 564, n. : The Charkleh (1873), 
L R. 4 A. & E. 59 ; Whinny v. Schmidt (1873), L. R. 
8 C. P. 118 ; As to (3) & (4) Refd. London Corpn. v. Cox 
(1867), L. R. 2 H. L. 239. As to (5) Bel(k Cooke v. Gill 
(1873). L. R. 8 C. P. 107 ; Worthington v. Jeffries (1875), 
L. R. 10 C. P. 379 As to (6) ^Id. Portsmouth & Part- 
ridge V. Inolosure Comra. (1861), 3 L. T. 779 ; Cox v. 
London Corpn. (1862), 32 L J. Ex 64 ; Worthingt;on v. 
Jeffries (1875). L. R. 10 C. P. 379. OeneralluTmentd, 
Westoby v. Day (1853), 2 E. & B. 605 ; Gladstone v. 
Musurus Bey (1862), 1 New Rep. 178; Kingsford v. 
G. W. Ry. (1864), 10 Jur, N. S. 804 ; Larivi. re v. Morgan 
(1872), 26 L. T. 859 ; The Parlemcnt Beige (1880), 5 
P. D. 197 ; Migholl v. Johore (Sult-an), [1894] I Q. B. 
149 ; The Broadmayne, (1916J P. 64. 

21 16, .] — A proliibition will not be 

issued by the Cl. of Q. B., on the application of a 
stranger, as a matter of right, but of discretion 
only. But a “ party aggrieved ” by an excess of 
jurisdiction on the part ot another ct. may demand 
a prohibition ex debito jusiiiiae, — Forster v. 
Forster & Berridoe (1863), 4 B. & S. 187 ; 
8 L. T. 661 ; 122 B. R. 430 ; sub nom, Foster v. 
Foster & Berridge, Ex p. Berridoe, 2 New 
Rep, 353 ; 32 L. J. Q. B. 312 ; 10 Jur. N. S. 254 ; 
11 W. R. 799. 

Annotations: — Consd. London Corpn. v. Cox (1867), L. R. 
2 H. L. 239. Apld. R. v. Twiss (1869), L. R. 4 Q. B. 407. 
Ck>ii8d. K. V. Surrey JJ. (1870), L. R. 6 Q. B. 466 ; Worth- 
ington V. Jeffries (1875), L. R. 10 C. P. 379. Befd. 
Chambers v. Green (1875), L. R. 20 Eq. 552 ; R. v, Rich- 
mond Confirming Authority, Ex p. Howitt, [1921] 1 K. B. 
248. 

2116. .] — London Corpn, v. Cox, 

No. 2112, ante, 

2117. .]— R. V. Twiss, No. 2336, 

post, 

2118. .] — Where a superior ct. is 

clearly of opinion, both with reference to the 
facts & the law, that an inferior ct. is exceeding 
its jurisdiction, it is bound to grant a writ of 
prohibition ; whether appct. for the prohibition 
IS deft, below or a stranger. In such a case, 
neither the smallness of the claim in the suit below 
nor delay on the part of appct. is a reason for refus- 
ing the writ. — ^W orthington v, Jeffries (1875), 
L. R. 10 0. P. 379 ; 44 L. J. C. P. 209 ; 32 L. T. 
606 ; 23 W. R. 760. 

AnnoiationB : — lf.P, Cliambers v. Green (1875), L. R. 20 Eq. 
662. BUpld. Ellifl V, Fleming (1876), 1 O. P. I). 237. 
Befd. WaUaoe v, Allen (1875], 32 L. T. 830 ; Bridge v. 
Branch (1876), 1 C. P. D. 633 ; Oram v. Brearey (1877), 

2 Ex. D. 346 ; Davis v. Flagstaff Mining Co, (1878), 3 
C. P. D 228 ; Chadwick v, BaU (1885), iT Q. B. 1) 855 ; 
Farquharson v. Morgam [1894 ] 1 O. B. 552 ; R, v, Speyer, 
R. V, Cassel, [1916] 1 K. B. 595 ; Smythe v. Wiles, [1921] 


.. R. V, London County JJ. A L C. C., 

2119. ’--^^ -^^ .] — Chambers v. Green, 

No. 2337, post. 

As to who may apply, see Sect. 8, sub-sect. 2, 
post, 

2120. Not grantable as of course.] — L ondon 
Corpn. v. Cox, No. 2112, ante. 

2121. May be granted quousque— Where objec- 
tion is to manner & form of proceeding — ^Not on 
merits.] — (1) A prohibition ^usque is only proper 
when the objection is to the manner & form of 
proceeding in the inferior ct. only, & not on the 
merits. 

(2) It is no bar to prohibition issuing that ap. 
appeal against the decision of the inferior ct. is 
pending. — W hite v, Steele (1862), 12 C. B. N. S. 
§83; 31 L. J. C. P. 266 ; 0 L. T. 686 ; 8 Jur. N. S. 
1177 ; 142 E. R. 1191 ; subsequent proceedings, 13 
C. B. N. S. 231. 

Annotations :-^As to (1) Befd. London Corpn. v, Cox (1867), 
L. R. 2 H. L. 239. Oenerally. Mentd. R. v. How (1863], 33 
L. J. M. C. 53 ; Rlppin v, Bastm (1869), L. R. 2 A. & E. 
386. 

2122. Denial of right by inferior court.] — 

The Ecclesiastical Ct. will be prohibited quousque 
they grant a copy of the libel. — ^A non. (1075), 1 
Freem. K. B. 287 ; 89 E. R. 207. 

2123. .] — A prohibition cannot be 

granted for the double count of denying copy of 
the libel & on the meiits ; but it may be granted, 
on the first count, quousque, — Trbil v, Edwards 
( 1704), Holt, K. B. 629 ; 90 E. R. 1191 ; sub nom. 
Anon., 6 Mod. Rep. 308. 

Annotation : — Consd. White v. Steel (1862), 31 L. J. C. P. 266. 

2124. .] — In case of a refusal by the 

Ecclesiastical Ct. to give a copy of the articles, 
prohibition shall go quousque it be given. — ^A non. 
(1704), 2 Salk. 653 ; 91 E. R. 469. 

2125. .] — London Corpn. v. Cox, 

No. 2112, ante. 

Sect. 2.— ALTERNATIVE REMEDIES. 

2126. General rule .] — Re Bowen, No. 2186, 
post, 

2127. Remedy by appeal — ^Matter within Juris- 
diction of inferior court — Prohibition will not lie.] — 

Brown v, Poyns (1648), Sty. 147 ; 82 E. R. 699. 

2128. .] — Denary Main Col- 
liery Co. V, Manchester, Sheffield & Lincoln- 
shire Ry. Co. (1880), 3 Ry. <fc Can. Tr. Cas. 
426, C. A. 

AnTwtations : — Mentd. Central Wales & Carmarthen Junction 
Ry. & Mid Wales Ry. v. G. W. Ry., L. & N. W. Ry., 
Mid. Ry. & Pembroke Sc Tenby Ry. (1882), 4 Ry. & Can. 
Tr. Cas. 110 ; Broughton & Plas Power Coal CJo. v. G. W. 
Ry. (1883), 4 Ry. « Can. Tr. Cas. 191 ; Rhymnoy Iron 
Co. V. Rhymney Ry. (1888), 5 T. L. R. 102 ; Pickering 
Phipps t». L. & N. W. Ry. (1892), 66 L. T. 721 ; Charrington 
Sells Dale v. Mid. Ry. (1901), 11 Ry. & Can. Tr. Cas. 222. 

2129. .] — Supposing no statute 

to intervene, the eccle.siastic^ cts. must have 
jurisdiction to determine questions of this nature 
[suspension a heneficio] ; & if they have juris- 
diction prohibition does not lie to tnem from the 
tcmporm cts. The remedy, if there be any error 
in judgment, is by an appe^ (Lord Sblborne, C.). 

Prohibition is the common law proceeding by 
which any of the superior temporal cts. at West- 
minster, not the Q. B. only, are enabled to restrain, 
amongst others, the cts. ecclesiastical from acting 
in excess of their jurisdiction ; but it does not 
enable the temporal ct. to act as a ct. of appeal 


g. Not grantable as of course — 
Whether right ajfeeted try party pUaAing, ] 
— Re JoNBS V. Julian (1897), 28 O. R. 
601.-^ CAN. 


Where a ct. ^ves judgment for an 
amount beyond the juriediotion of the 
ot., prohibition will be granted until 
he amends the judment by striking 
out the excess . — Re Elliott v, Bibttr 
(1893), 81 O. R. 595.--CAN. 


PART VIII. SECT. 2. 

21271. Remedy by appeal — Matter 
within iwrisdiciion of inferior court — 
ProhibiHon wiU not Ke.f— B astibn v, 
Amyot (1906), Q. R. 15 K. B. 23.— 
CAN, 


2121 L May be granted quousque ,] — 
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from the ot. ecclesiasticaly so aa to correct any 
irregularity or even injustice which may have 
been done by the ecclesiastLcal ct., if done in the 
exercise of their jizrisdiction (IiOBD Bi<aokbubn). — 
Maokonoohie V. Penzance (Loed) (1881), 6 
App. Gas. 424 ; 60 L. J. Q. B. 611 ; 44 L. T. 479 ; 
46 J. P. 684 ; 29 W. B. 033, H. L. ; affa. S. 0. 
aub nom. Martin v. Mackonochib (1879), 4 
Q. B. D. 697, 0. A. 

Annotations: — Oonid. R. v. Tristram, [19011 2 K. B. 141. 
Bold. Oombe v. Be La Bere (1882), 22 Gh. D. 316 : Noble 
V. Abler (1886), 11 P. P. 158 ; Re London Soottish Per> 
manent Bldg. Boo. (1893), 63 L. J. Q. B. 112 : lie CUflord 

6 O'Sullivan, [1921] 2 A. 0. 570. Mentd. Dale's Case, 
Enraght's C^e (1881), 6 Q B. D. 876 ; Oreon v. Penxance 
(1881), 6 App Gas. 657 ; Enraght v. Pensanoe (1882). 

7 Aim. Gas. 240 : Martin v. Maokonoohie (1882), 7 P. D. 
94 ; R. V. Marylebone County Court Judge (1883), 50 L. T. 
97 ; Collins e. Collins (1884), 9 App. Cas. 205 ; K. v. 
Dlbdln, [1910] P. 57. 

2130. .] — ^Under Public Health 

Act, 1876 (c. 66), s. 160, notice was given by an 
urban authority to the owner of premises fronting 
a street to pave part of it, & on his default the 
authority executed the work & their surveyor gave 
him notice of apportionment of the expenses for 
which the owner was liable, & demand was made 
upon him for the amount. Under sect. 268, he, 
deeming himself aggrieved by the ** decision ** of 
the authority, addr^sed a memorial by way of 
appeal to the Local Govt. Board, stating the 
grounds of his complaint. On a rule for pro- 
hibition to the Loccd Govt. Board : — Held : an 
appeal lay by memorial to the Local Govt. Board, 
&> that no prohibition ought to be granted. 

Where part only of a party’s request for a pro- 
hibition proves to be well founded the ct. ought 
to limit the prohibition to such part (Brett, L.J.). 

Senible : jprohibition will lie against the Local 
Govt. Board where they exceed the powers given 
them by statute. — K. v. Local Government 
Board (1882), 10 Q. B. D. 309 ; 62 L. J. M. 0. 4 ; 
48 L. T. 173 ; 47 J. P. 228 ; 31 W. R. 72, 0. A. 
Annotations :--Couad, Be Clifford & O 'Sullivan, [1921] 

2 A. C. 570. Beld. Ex p. Wake (1883). 11 Q. B. D. 291 ; 
R. r. Sheffield Recorder (1883), 47 J. P. 504 ; Eoclee v, 
Wlrral R. S. A. (1880). 17 Q. B. D. 107 ; Walthamstow 
L, B. V, Staines (1891), 7 T. L. R. 446 ; R. u. L. G. Board, 
Ex p. Street il907), 5 L. G. R, 844 ; R. v, Kensington 
Income Tax (jomre.. Ex p, Aram^o (1915), 6 Tax. Cas. 
613. Mentd. R. v. L. G. Board, Ex p. Thorp (1914). 84 
li. J. K. B. 1184. 

2181, Absence of evidence is 

not a gpx>und of prohioition ; it is ground for 
appeal (Stephen, J.). — Be Berkshire County 
Court Case (1887), 4 T. L. R. 40, D. 0. 

2132. .] — Where an English co. 

was chargeable to income tax, the commrs., for 
the purpose of the assessment of the co., in respect 
of their jprofits, drew inferences of fact that the 
profits of an American co. trading in the United 
Stat^ were the profits of the English co. The 
English co. applied for a vmt of prohibition to 
the commrs. to prohibit them from assessing that 
CO. in respect of the profits of the American co. ; — 
Held : the commrs. having jurisdiction to assess 
the CO,, they !l^d for the purposes of that assess- 
ment jurisdiction to decide all questions of fact 
necessary for ascertaining the amoimt of the 
profits, Sd therefore prohibition would not lie, the 
proper remedy, if the commrs. were wrong in ' 


point of law, being by appeal upon a case stated. — 
R. V. Olerkenwbll General Combs, op Taxes, 
[1901] 2 K. B. 879 ; 70 L. J, K, B. 1010 ; 86 
L. T. 603 ; 65 J. P. 724 ; 17 T. L. R. 744, 0. A. 

R. u. Bloomsbury Income Tax Comrs., 

[1915] 3 K. B. 768 ; R. v. Kensington Income Tax Comrs., 

Exp, Aramayo (1915), 6 Tax Cas. 613. 

Errors in procedure.] — See Sect. 4, 

sub-sect. 6, post, 

2183. Remedy by indictment — Commission of 
nuisance by local Justices.] — The justices of D. 
having, under Bridges Act, 1803 (c. 69), contracted 
for the building of a new bridge in a dilferent site, 
in lieu of the old one, & having directed the old 
bridge to be taken down before the new one was 
passable, the ct. refused a writ of prohibition to 
them, to restrain them from pulling down the 
old before the new bridge was passable, referring 
complainants to the ordinary remedy by indict- 
ment, if the pulling down the old bridge were a 
nuisance. — R. v. Dorset JJ. (1812), 15 East, 
594 ; 104 E. R. 967. 

2134. Prohibition additional or alternative remedy 

— Matter without Jurisdiction of Inferior court — 
Appeal.] — Pltf. in an action in the county ct. to 
recover lands delivered the summons to the 
bailifi 39 clear days, & the bailifi served it upon 
deft. 38 clear days, before the return day. At 
the hearing the judge ruled the service was good, 
& tried the case, giving judgment for pltf. : — 
Held : (1) the provision in 0. 0. R., Ord. 8, r. 7, with 
respect to the time of delivering the summons to 
the bailiff was obligatory, & therefore the judge 
ought not to have tried the case ; (2) deft.’s 

proper remedy was to appeal from the judge’s 
ruling, & not to apply for a prohibition against 
the issue of execution on the judgment. 

As to deft.’s remedy by prohibition 1 do not 
think it necessarily follows that an appeal will not 
lie because there is a remedy by prohibition 
(Grove, J.). — Barbler v. Palmer (1881), 8 
Q. B. D. 9 ; 51 L. J. Q. B. 110 ; 45 L. T. 480 ; 30 
W. R. 69, D. 0. 

Annotations: — As to (1) Retd. Jones' Tru^itees v. Glttios 

(1884), 51 L. T. 599. As to (2) Oonsd. Sweotland v. Tiirklsh 

Cigarette Co. (1899), 80 L. T. 472. Refd. Smytlie v Wiles. 

[1921] 2 K. B. 66 ; Turner v. Kingsbury CJolUerios, [1921] 

3 K. B. 169. 

2135. .] — ^Where an order has 

been made in circumstances that would give a 
Div. Ot. jurisdiction to issue a prohibition, the 
party aggrieved is not thereby deprived of his 
right to appeal against such an order to the Div. 
Ot. in the ordinary way instead of applying for a 
prohibition. — Swbetland v, Turkish Cigarette 
Co. (1899), 80 L. T. 472 ; 47 W. R. 511 ; 43 Sol. 
Jo. 417, D. 0. 

Annotations: — ^Be!d. Smythe v. Wiles, [1921] 2 K. B. 66 : 

Turner v. Kingsbury CJoUierios. [1921] 3 K. B. 109. 

2136. .] — Where, in a county ct. 

action founded on an aUeged breach of contract 
within the district, the coimty ct. Judge had, 
contrary to 0. 0. R., Ord. 7, r. 41 (e), made an 
ordei for the service of the summons on deft, 
in Scotland : — Held : the ct. in the exercise of ita 
discretion would prohibit, on the ground of absence 
of jurisdiction, further proceedings, although there 
was an alternative remedy open to deft, by way 


2184 1 Prohitfition additionator otter' 
noHve remedy — MaUer wUtiout jurisdiC' 
lion of inferior court — Certiorari.lr- 
A magistrate was without jurisdiction 
he oonvloted. Notice of motion fo] 
prohibition was sexred on him. On 
the return : — Held : a certiorari might 
lMue,--R.^ V, Hudoinb (1907), t 
O. W. R. 289, 376 ; 14 O. L. R. 139.- 

2184 It. Cabson V 


Martlet (1886), 1 B. C. R. 281.— CAN, 

2184 iii. Action brought in 

wrong court — Transfer of adion ,] — 
Where in an action the plaint on its 
face shows want of jurisdiction, & that 
the action should have been brought in 
another ot., deft, may apply for prohibi- 
tion, but the more convenient remedy 
is by applioation for transfer of the 
oause.— MAPLB CR 16 PSTTB CO. V. 


National Bkukeraob Co. (1920), 1 
W. W. R. 332.— CAN. 

Ii. Statutory remedg — Appeal ,} — 

Exp. Wedlock (1899), 20 N. S. W. L. R. 
353.— AUS. 

Bird (1891). 9 N. Z. L.'R."315.— N.Z. 

L .} — Howard v, 

Doio (1899), 18 N. Z. L. R. 766.--N.Z. 
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Crown Practice. 


Sect, 2 . — Alteniative remedies* Sects. 3 d: 4 : Svb^ 
sects. 1 <fc 2 «] 

of an application to the county ct. judge, to set 
aside the service or discharge the order authorising 
such service. — OHANi'fEL (joaling Oo. v. Boss. 

. T. 3 j ^ . gg ^ 

— Injunction.] — The jurisdiction 

to grant prohibition is now conferred by the 
Jud. Acts upon every judge of the High Ot., but, 
inasmuch as one of the main objects is to enable 
the ct, to decide, if possible in one proceeding, all 
tlip questions in disfjute in the same matter & 
between the same parties & to grant an injunction in 
all cases in which it shall appear to the ct. “ just & 
convenient ** so to do, the ct. may, in any case 
in which it has power to grant proldbition, grant 
an injunction to restrain the proceedings in the 
inferior ct. — Hedley v. Bates (1880), 13 Ch. D. 
498 ; 49 L. J. Ch. 170 ; 42 L. T. 41 ; 28 W. B. 365. 
Annotations 7 Consd. _ Stannard v, St. GileH Camberwell 


KonBlQgton (1883), 31 W, H. 514 ; Haleflowen Hy. v. 
G. W/Ry. & Mid. Ry. (1883), 4 Ry. & Can. Tr. Cas. 224 ; 
North Loudon Ry. v. G. N. Ry. (1883), 52 L. J. Q. B. 380 ; 


Mid. Ry. v. G. w: Ry. (No. 3) (1887), 5 Ry. & Can. Tr. Caa. 
R. V. County of London JJ. & L. O. rtoo.n t 
. Ry V Barry Ry„ [19001 2 1 


267 ; R. V. Count; 
Q. B. 435 ; G. W, 

2139 


noUy, Wood r. (jonnoUy, [1911] 1 Ch. 731. Reid. The 
Recepta, [1893] P. 255 ; Grand Junction Waterworks Co. 
V. Hampton U. C., [1898] 2 Ch. 331. Mentd. Barlow v. 
St. Mary Abbott’s KeuHington (1883), 31 W. R. 514 : 
Hayward v. East London Waterworks Co. (1884) 28 
Ch. 1). 138 : New Romney Corpn. v. New Romney Sewers 
Comrs. [1892] 1 Q. B. 840. 

2138. .] — Two railway cos. were 

empowered by a special Act to enter into a working 
agreement but no provision was made respecting 
arbn. The agreement made under the Act con- 
tained a clause that any difference between the 
cos. should be determined by arbn. in accordance 
with the provisions of Bailway Cos. Arbitration 
Act, 1859 (c. 59). Differences having arisen one 
of the cos. called upon the Bailway Comrs. to 
decide the differences under Regulation of Rail- 
ways Act, 1873 (c, 48), Tlie other co. accordingly 
issued a writ for an injunction against the first 
co., which was amended by making the Railway 
Comrs. parties, & asking for prohibition : — Held : 
the Railway Comrs. had no jurisdiction to under- 
take the arbn. & a prohibition would be issued 
€iccordingly. — Qkeat Western By. Co. v. Water- 
ford & Limerick By. Co. (1881), 17 Ch. D. 493 ; 
50 L. J. Ch. 513 ; 44 L. T. 723 ; 29 W. R. 826 ; 
sub nom , Waterford & Limerick By. Co. v. 
Great Western By. Co., 3 Ry. & Can. Tr. Cas. 
546, C. A. 

Annotations : — Consd. Stannard v, St. Giles Camberwell 
(1882), 20 Ch. D. 190. Mentd. Barlow v. St. Mary Abbott’s, 


-.] — Whilst a ct. having 
before it a case within its own jurisdiction involving 
a question which may be decided by magistrates, 
will grant an injunction rather than issue a pro- 
hibition, yet where the legislature has pointed out 
a proceeding before magistrates as the appro- 
priate remedy, it will not, generally, interfere by 
injunction.— Stannard v. St. Giles, Camberwell 
Vestry (1882), 20 Ch. D. 190 ; 51 L. J. Oh. 629 ; 
46 L. T. 243 ; 30 W. R. 693, 0. A. 

Annotations : — Oonsd. Re Connolly, Wood v. Connolly, 
[1911] 1 Ch. 731. Retd, Grand Junction Waterworks 
Co. ». Hampton U. C., [1898] 2 Ch. 331 ; Merrick r. Liver- 
pool Corpn., [1910] 2 Cli. 449. Mentd. Barlow r. St. Mary 
Abbott’s Kensington (1883), 31 W. R. 614 ; North Loudon 
Ry. V. G. N. Ry. (1883), 11 Q. B. D. 30 ; Barrett v. Day. 
Day V. Foster (1890), 43 Ch. D. 435. 

2140. .] — A judge of the Admlty. 

Div. has power to grant a prohibition with refer- 
ence to a matter pending before an inferior ct, & 
he has power to issue an injunction to a party 
proceeding in an inferior ct. to restrain him from 
going on with such proceedings. — The Teresa 
(1894), 71 L. T. 342 ; 7 Asp. M. L. 0. 605 ; sub 
nom. The Theresa, 11 B. 681. 

2141. Appeal pending.] — White v. Steele, 

No. 2121, ante. 


Sect. 3.— STATUTORY EXCLUSION OF. 

To High Courts of Justice & Court of Appeal.] — 
See Judicature Act, 1873 (c. 66), s. 24 (5). 

Mayor’s Court — Under Mayor’s Court of London 
Procedure Act, 1857 (c. civil.).] See Mayor’s 
Court, London. 

Salford Hundred Court — Under Salford Hundred 
Court of Record Act, 1868 (c. exxx ).] — See Courts, 
pp. 202, 203, Nos. 1112-1114, ante. 

See, now, Salford Hundred Court Act, 1911 
(c. clxxii ). 


Sect. 4.— CROUNDS OF PROHIBITION. 

Sub-sect. 1. — In General. 

2142. General rule.] — A proliibition is for two 
causes, first to give to us jurisdiction of that which 
doth belong unto us, & secondly when a thing is 
done against the law, & in breach of the law, then 
we use to grant a prohibition (Doddridge, J,). — 


PART VIII. sect. 4, SUB-SECT. 1. 

2142 i. General rule.] — There are three 
groundB of prohibition — want of juris- 
diction ; excess of jurisdiction ; & 

deciding contrary to the common or 
statute law on a temporal matter arising 
incidentally before the inferior ct. — 
Bradshaw r. Cronan (circa 1800), 
Rowe, 656. — IR. 

2142 ii. .] — ^An inferior ct., when 

acting within its jurisdiction, cannot 
be restrained by prohibition no matter 
how erroneously it may decide on 
eitlier facts or law, unless the error 
complained of involvcR the doing of 
something contrary to the generaTTaws 
of the land or so vicious as to violate 
some fundamental principle of justice. 
— Canadian Northern Ry, Co. v. 
WilisoN, (19181 3 W. W. R. 184.— CAN. 

2142 ill. .] — ^Although the ct. 

may stop an inquiry, if conducted with- 
out jurisdiction or contrary to natural 
Justice, or to the principles of common 
law. it has no jurisdiction to prohibit 
the examination of a particular 
witnesep-JExp. Webber (1886), 7 

b- W* h. R. 317 ; 3 N. 8. W. W. . 
10.— AUS. 


2142 iv. There must he something 

to prohibit.] — ^An order under which 
nothing remains to be done, cannot be 
made the subject of prohibition. — 
R. V. Call, Ex p. Brawn (1884), 10 
V. L. R. 359.— AUS. 

2142 V. .] — On an applica- 

tion for a prohibition it appeared that 
had, after execution issued, 

S the amount of the verdict to the 
F, who had paid it to the execution 
creditor : — Held : prohibition could 
not issue as there was nothing to 
prohibit. — Ex p. Mkdlyn (1893), 14 
N. S. W. L. R. 276 ; 9 N. S. W. W. N. 
185.— AUS. 

2142 vi. .] — Manning 

(1897), 18 N. S. W. L. R. 324 ; 14 
N. S. W. W. N. 15.— AUS. 

2142 vU. ,] —Prohibition 

will only issue where there is something 
to prohibit. — M oGkeoor v. Bbbwiok 
(1884), 3 N. Z. L. R. 83.— N.Z. 

m. Act must be judicial — Not 
ministerial. ] — ^A prohibition will not 
lie against the grant by a warden of 
permission to make a road over 
mining works, 37 Vie. No. 13, s. 30, 
such grant being a ministerial act Sc 


not a jutlicial proceeding. — Ex p. 
Miller (1907), 7 S. R. N. S. W. 214.— 

AUS. 

n. .] — Newc^astlb Coal 

Co. V. Firemen’s Union (1908), 6 
C. L. R. 466.— AUS. 

o. .] — Godson v. Toronto 

(’ORPN. (1890), 18 S. O. R. 36.— 
CAN. 

p. .] — R.r.CouRSBY(1806), 

27 O. R. 181.— CAN. 

q. ,] — Clement & 

Public Inquiries Act, [1919J 3 

W. W. R. 309 ; 48 D. L. R. 237.— 

CAN. 

r. .] — Whore the ques- 

tion is purely one of administration 
the remedy is by appeal. Sc not prohibi- 
tion. — Howell v. Ross (1898), 16 
N. Z. L. R. 684.— N.Z. 

s. Whether being ** contraxy to natural 
justice ” ground.]'— A ct. found that 
defts. were liable in an action for 
work Sc labour ; they applied for a 
prohibition on the ground that the 
verdict was contrary to natural 
justice : — Held : prohibition would lie. 
— ^Purcell v. Perpetual Trustee 
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Sutton’s (Ohancelloe of Gloucester) Case 
(1627), Godb. 390 ; Cro. Oar. 05 ; litt. 22 ; Lat. 
228 ; 78 B. R. 230. 

Annotations .—Reid. Anon. (1077). Freem. K. B. 290 ; Jones 
V, LlandaH Bp. (1692), 12 Mod. Rep. 47. 

2148. Material question must be involved.]— 
Buttbrworth V , Walker (1765), 3 Burr. 1089 ; 
97 B. R. 1048. 

2144. Ouster of Jurisdiction by claim of right — 
Not where certiorari taken away by statute.] — 

R. Higgins (1843), 17 L. J. Q. B. 63, n. ; 2 
L. T. O. S. 167 ; 8 J. P. 486. 


Sub-sect. 2. — Excess or Absence op Juris- 
diction . 

2145. General rule.] — London Corpn. v. Oox, 
No. 2112, ayite, 

2146. .] — llEYWORTH V. liONDON CORPN. & 

Rhodes, No. 2272, posL 

' 2147. .] — The Q. B. Div. will not entertain 

a case on an order of sessions that does not finally 
dispose of the appeal, but where the question 
raised goes to the jurisdiction of the sessions to 
hear the appeal, the decision of the Q. B. Div. 
may be obtained by an application for a prohibi- 
tion. — Fulham Union Assessment Committee 
V , St. Mary Abbotts, Kensington Assessment 
Committee (1880), Ryde, Rat. App. (1886-90), 86. 
Annotations : — Mentd. L. C. C. v. St. GIloH-in-the-Flelds & 

St. Georgres, Bloomsbury (1891), Rydo Rat. App. (1891- 

93), 72 ; R. v. Woolwich Union Grdps. (1891), Hyde, Rat. 

App. (1891-93), 279. 

2148. .] — Where the jurisdiction of justices 

depended upon a particular interpretation of a 
statutory offence under Railways Clauses Act, 
1863 (c. 92), & the justices adjourned the hearing 
of a summons for such an offence for the question 
as to their jurisdiction to be determined, an applica- 
tion for a writ of proliibition against the justices 
is a just & convenient mode of procedure. — R. v, 
Longe, etc. .TJ. & Cooke (1897), 66 L. J. Q. B. 
278, D. C. 

2149. .] — ^Where licensing justices, acting 

under Licensing (Consolidation) Act, 1910 (c. 24), 
s. 19 (1), refer the question of the renewal of an old 
on-licence to the compensation authority, together 
with their report thereon, the compensation 
authority are boimd, under sect. 19 (2), to proceed 
with the consideration of the report, if it is good 
on its face, & a writ of prohibition will not lie 
prohibiting them from doing so on the ground 
that the licensing justices wrongly referred the 
question of the renewal of the licence to them. 

Prohibition is granted to prevent tribunals from 
proceeding where they have no jurisdiction 
(Ridley, J.). 

Prohibition is granted to prevent an inferior 
tribunal usurping jurisdiction, & it involves this 


that the inferior tribunal is doing something 
which it ought not to do (Rowlatt, J.). — R. v. 
Chester Licensing JJ., Ex p, Bbnnion, [1914] 
3 K. B. 349 ; 83 L. J. K. B. 1259 ; 111 L. T. 576 ; 
78 J. P. 447, D. 0. 

Annotation : — Reid. R. v. West Suffolk Compensation 

Authority, Ex p. Hudson's Cambridgre & Pampisford 

Breweries, Ltd., U9I9] 2 K. B. 374. 

2150. Want of Jurisdiction.] — Prohibition will 
issue to an inferior ct. for a matter not within its 
jurisdiction. 

Prohibition was prayed to the Ct. of the City of 
Bristol upon suggestion that the action was outside 
the jurisdiction, & granted. — ^Waineman v. Smith 
(1670), 1 Sid. 464 ; 82 E. R. 1219. 

Anrwtations : — Reid. Clerk v. Andrews (1689), 1 Show. 9 ; 

London Corpn. v. Cox (1867), L. R. 2 H. L. 239. 

2151. .] — ^A prohibition was granted by the 

Ct. of Ch. to an inferior ct. for holding plea of a 
matter out of their jurisdiction. — Newhouse v, 
Milbank (1684), 1 Vem. 276 ; 23 E. R. 467. 

2152. To entertain suit — Original cause of 

action commenced In superior court.] — Debt Sc 
damages were recovered in K. B, by a man who 
subsequently brought debt against the bailiff in 
the Ct. of the Tower of London on tliis judgment, 
when a nihil was returned Sc deft, was arrested 
under a capias Sc his person rescous. An action 
was then brought by pltf. on account of the rescous, 
when prohibition was moved for Sc granted against 

1 the inferior ct., the original cause of action having 

I been commenced in the superior ct. — Anon. (1616), 
1 Roll. Rop. 64, pi. 28 ; 81 E. R. 323. 

I Annotation : — Retd. Ranee v. .Tames (1848), 12 J. P. 106. 

2153. Cause of action arising outside 

Jurisdiction.] — If an inferior ct. has cognisance to 
the action, a prohibition will not lie on a suggestion 
that the cause of it arose out of the jurisdiction. — 
Anon. (1707), 11 Mod. Rep. 132 ; 88 E. R. 946. 

2154. ,j — ^A superior ct. is not 

bound to grant prohibition to the Mayor’s Ct. to 
prevent that ct. from proceeding in an action from 
want of jurisdiction, unless it is clear that the cause 
of action sued on arose outside the jurisdiction. — 
Taylor v. Nicholls (1876), 1 C. P. D. 242 ; 45 
L. J. Q. B. 455 ; 24 W. R. 073. 

Annotations: — Retd. Renuio v. Ratcliff (1877), 35 L. T, 

833 ; Grundy u. Townsend (1888), 36 W. R. 531 ; Hall u. 

Launspoch, [18981 1 Q. B. 513. Mentd. Davis v. Flagstaff 

Mining Co. (1878), 3 C. P. D. 228. 

2155. .] — Wadsworth v. Spain 

(Queen), De Haber v, Portugal (Queen), No. 
2114, ante, 

2166. Improper splitting of clalmj — 

In a prohibition to the Ct. of the Honour of Eye 
the case was A. contracted with B. for malt, the 
money to be paid for each parcel being under 
forty shillings, & he levied divers plaints thereupon 
in the ct. The ct. granted a prohibition, because 
though they wei*e several contracts, yet as pltf. 
might have joined them all in one action, he 


(U, Ltd. (1894), 15 N. S. W. L. R. 
385 ; 11 N. S. W. W. N. 62.— AUS. 


t. .] — Pltf. *8 claim arose out of 

a contract to which deft, was not a 
party. The ct. found for pltf. & 
ordered deft, to pay the amount 
claimed. On' the facts : — Held : the 
judgment was not ground for pro- 
hibition . — Ex p, Lucas (1910), 10 

S. R. N. S. W. 325 ; 27 N. 8, W. W. N. 
102.— AUS. 


a. Where court has jurisdiction — 
Which may be improperly exercised.]- - 
Prohibition will not Tie if the tribunal 
sought to be prohibited could in some 
oiroumstanoes properly make the order 
which the tribunal is asked to make, 
although that order might be im- 
properly made in the oiroumstanoes 
of the case. — R. v. Commonwealth 


C^ouBT OF Conciliation & Arbitra- 
tion N. S. W. Registry (Deputy 
Industrial Registrar of). Ex p. 
Williamson, Ltd. (1912), 15 C. L. R. 
576.— AUS. 

PART VIII. SECT. 4, SUB-SECT. 2. 

21501. Want of jurisdiction.] — Re 
Northumberland & Durham Couni'y 
Court Judge (1869), 19 C, J*. 299. — 

GAN. 

215011. .1 — Re Hagel v, 

Dalrymplb (1879), 8 P. R. 183. — 

CAN. 

2150 iU. 

Life Assocn. (] 

8 O. L. R. 91 ; 

CAN. 

21501V. .y-Re Tiiom v. Me 


.1 — Re Wilkes V. Home 
1904), 24 C. L. T. 339 ; 
3 O. W. R. 675, 744.— 


Quitty (1901), 4 O. W. R. 522 ; 
25 C. L. T. 42 ; 8 O. L. R. 705.— CAN. 

2150 V. .1 — Prohibition lies if 

want of jurisdiction is established. — R, 
(Hea) V. Davison. (1913J 2 I. R. 342 ; 
47 I. L. T. 67.- IR. 

2153 i. To entertain suit — Cause 

of action arising outside of jurisdixtiion.] 
— If, there be no jurisdiction, because 
the cause of action arose outside the 
Jurisdiction of the ct., prohibition will 
be granted.— jRc Thompson v. Hay 
(1893), 20 A. R. 379.— CAN. 

2156 i. Improper splitting 

of ctoims.]— M eek v. Scobell (1884), 
4 O. R. 553.— CAN. 

2156 ii. .] — Where the 

splitting of cauHes of action is for- 
bidden, prohibition will be granted. — 
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Sect , 4, — Orounda of prohibUion : Sttb aecta , 2 3.] 

ought to have done so, & sued here, Sc not put 
deft, to an unnecessary vexation, & he could not 
split an entire debt into divers, to give the inferior 
ct. jurisdiction in fraudem legia , — GniLiNa v, 
Aldbrs (1670), 1 Vent. 73; 2 Keh, 617; 86 
E. B. 51. 

AnruMions: — Consd. Re Ackroyd (1847), 1 Kxoh. 479. 
Held. Clerk v. Andrews (1689), 1 Show. 9. Mentd. Jones 
V, Pritchard (1849), 18 L. J. Q. B. 104. 

2167. .] — Qu, : whether a pro- 

hibition ought to be grants where a cause of 
action has been improperly divided into several 
suits, but the aggregate amount claimed does not 
exceed the amount specifled by Ooimty Cts. Act, 
1846 (c. 95), s. 58. — lie Aykroyd (1848), 1 Exch. 
479 ; 6 Dow. & D. 701 ; Cox, M. & H. 79 ; 154 
E. B. 201 ; svb nonu CIbimbly v. Aykroyd, 17 
L. J. Ex. 157 ; 11 L. T. O. S. 105 ; 12 J. P. 411 ; 
12 Jur. 357. 

Annotations : — ^Refd. Re Wickham v. Leo (1848), 18 L. J. Q. B. 
21 ; Jones v. Pritchard (1849,. 18 L. J. Q. B. 104 : Kimp* 
ton V. WiUey (1850), 9 C. B. 719 ; Isaac t). Wyld (1851), 
7 Exch. 163 ; London Oorpn. v. Cox (1867), L. H. 2 H, L. 
239. Mentd. Acworth v. Dowsett (1848), Cox, M. &, H. 
118 ; Wood V. Perry (1849), 3 Exch. 442 ,* Re Bnineklll 
r. Powell (1850), 1 L. M. & I*. 550 : Boddington v, Castelli 
(1853), 17 Jut. 781 ; Bonsey v. Wordsworth (1856) 18 
C. B. 325 ; Copeman v. Hart (1863), 14 C B. N. S. 731 ; 
Jackson a. Grimley (1864), 12 W. K. 686 ; James v. Evans, 
[1897J 2 Q. B. 180. 

2158. To entertain appeal.] — ^A poor rate 

was made for the township of E. on July 8, 1870. 
The L. United Gas Co., being dissatisfied there- 
with, on Aug. 3, applied to the union assessment 
committee for relief ; but the committee declined 
to grant it. The next sessions for the borough 
of L. were held on Sept. 1, but no appeal against 
the rate was then entered. The co., having given 
the 21 days* notice required by the Union Assess- 
ment Act, 1864 (c. 39), s. 1, moved to enter an 
appeal against the rate at the sessions held on 
Oct. 26, contending that the sessions of Sept, 
were not the next practicable sessions after the 
decision of the assessment committee, inasmuch 
as it would leave them only six days before the 
21 days, which was not a sufficient time to enable 
them to determine whether they would appeal or 
not. The recorder, yielding to tliis argument, 
allowed the appeal to be entered & respited at the 
Oct. sessions. On a motion for a prohibition ; — 
Held : it was competent to the Ot. of C. P. to 
review the decision of the recorder, & he was wrong 
in holding the Sept, sessions not to be the next 
practicable sessions, & consequently ho had no 
jurisdiction to entertain the appeal at the Oct. 
sessions. — Liverpool Gas Co. v. Everton (1871), 
L. B. 6 0. P. 414 ; 40 L. J. M. 0. 104 ; 19 W. B. 
412. 

Annotations: — ^Befd. Wallace v. Allen (1875), L. D. 10, C. P. 


607 ; R. «. Longe, etc. JJ. &; Oooke (1897), 66 L. J. U. B* 

278. Mentd. H. V. Surrey JJ. (1880), 6 Q. B. D. 100 ; 

R. V. Carmarthen JJ. (1898), Ryde, Rat. App. (1891- 

1893), 334 ; R. v, De Grey, [19001 1 Q. B 521 : R. v. 

Norfolk JJ., Rt p. Waylana Union, [1909] 1 K. B. 463 ; 

R. V. Shoreditch Assmt. Com., Ex p. Morgan, [1910] 

2 K. B. 859. 

2159. Service of process outside Jurisdlo- 

tion.] — ^A bill of foreclosure was brought at the 
Grand Sessions of Montgomeryshire, & the aub- 
pcena was served in England upon deft. ; he & 
pltf. having both estates within the jurisdiction, 
& the mortgaged premises lying there also : — 
Held : a prohibition ought to go as they could 
serve no process out of the jurisdiction. — Vaughan 
V, Evans (1725), 1 Stra. 630 ; 2 Ld. Baym. 1408 ; 
8 Mod. Bep. 374 ; 98 B. B. 744. 

2160. Must be shown distinctly •] — To entitle 

a party to a prohibition to restrain comrs. under a 
local improvement Act from proceeding to enforce 
a penalty for an offence against the Act, he must 
distinctly show that they are acting without 
jurisdiction. It is not enough to show that it is 
doubtful upon the Act of Parliament whether their 
right jurisdiction extends to the place where the 
alleged offence was committed . — Re Birch (1855), 
15 O. B. 743 ; 139 E. B. 617. 

2161. Excess of jurisdiction.] — Langdale’s 
Case (1608), 12 Co. Bep. 58 ; 77 E. B. 1338. 
Awnotatiema : — Refd. Manby & RiohardHOU t>, Scot (1663), 

1 Keb. 482. Mentd. Heyward &; Whltbroko'b Case 

(1610), 13 Co. Hep. 64. 

2162. .] — Warner v. Suckerman & Coates, 

No. 2282, post 

2163. .] — Inferior cts. are limited in their 

jurisdiction & ought to be kept in order by pro- 
hibition if they exceed, & if they proceed in matters 
not within their jurisdiction, their proceedings are 
void (Boll, J.).— Anon. (1647), Sty. 45; 82 

E. B. 517. 

2164. .] — Mackonochie v. Penzance 

(Lord), No. 2129, ante. 

2165. Not mere error in exercise of powers.] 

— Where a writ of prohibition was issued out; of the 
Petty Bag Office of the Ct. of Ch. in vacation, upon 
an ex p. affidavit, without leave of the ct. or a 
judge, & disclosed no sufficient ground of pro- 
hibition on the face of it, the ct. set it aside on 
motion. 

After recovery of judgment for a debt against a 
deft, in a county ct., he petitioned for & obtained 
his discharge under Judgments Act, 1838 (c. 110), 
& inserted the debt in his schedule. On a judg- 
ment siunmons before the county ct.. under the 
County Cts. Act, 1846 (c. 95), s. 60, he pleaded his 
discharge, but the coimty ct. judge, notwithstand- 
ing, m^e an order for payment of the debt by 
instalments, & afterwards, on default, for his 
committal to prison ; — Held : although deft., 
who had been imprisoned, might be entitled to his 


Re McDonald v. Dowdall (1897), 28 
O. R. 212.— CAN. 

2166 iii. Be Mc- 

Millan V. Fobtier (1901), 21 C. L. T. 
601 ; 2 O. L. 11. 231.— CAN. 

2156 iv. .] — Re Phil- 

lips V. Hanna (1902)^2 C. L. T. 209 ; 
3 O. L. R. 568 ; 1 O. W. R. 245.— CAN. 

b. Balance of disputed 

account beyond ^urisdidion.)— Whore 
Judgment js given lor a sum In Itself 
within the Jurisdiotlon of a ct., but 
which Is the balance of a sum beyond 
its Jurisdiotlon, prohibition will be 
granted. — Sherwood v. Cline (1889), 
17 O. R. 30.— CAN. 

0 . . } — Deft, moved 

for prohibition on the ground that the 
action was for a balance of an unsettled 
account exceeding the ot.N Jurisdiotion 
6c so forbidden by R. 8. M., o. 33. 


On the facts : — Ueld : the ct. had 
jurisdiction & prohibition should be 
refused. — ^McMain v. Obbk (1895), 
10 Man. L. R. 891.— CAN. 

2100 L MuAbeshovondislinctlv.'i 

— Ex p. Australian Aobioultdbal 
Co., Ltd., R. v . Commonwealth Court 
OF Conciliation & Arbitration 
(President of) (1916), 22 C. L. R. 
261.— AUS. 

2160 ii. Prohibition was 

refused where appet. did not show that 
all the materials, on which the order 
which was allogea to have been made, 
were before tho ct.. so as to enable it 
to see clearly whether the inferior ct. 
acted without Jurisdiction. — Re Grass 
V . Allan (1866), 26 U, O. B 123.— 
CAN. 

2160 Ul. .]— Be Hollands. 

Wallace (1880), 8 P. R. 180.— CAN. 


2161 i. Excess of jurisdiction .] — 
Tramways Case (No. 1) (1914), 18 
C. L. R. 64.— AUS. 

2161 il. .] — ^Maoara V. Morish 

(1861), 11 C. P, 74.— CAN. 

2161 Hi. .] — Carslby V. Fisken 

(1868), 4 P. R. 266.— CAN. 

2161 iv. ^.J — Stephens v. La- 

PLANTB (1879), 8 P. R. 62.— CAN. 

2161 V. .] — ^Be Elliott v.Bibttb 

(1892), 21 O. R. 696.— CAN. 

2161 vl. .] — Five CShinambn v. 

New Westminster City Corpn. 
(1892), 2 B. O. R. 168.— CAN. 

2161 vii. .] — Re Brazill v. 

Johns (1893), 24 0. R. 209.— CAN. 

2161 vlil. .] — Prohibition Is a 

matter of right where it is shown that 
an inferior ct. is exceeding its Jurisdio- 
tion. — Re Allan (1914), 14 E. L. R. 
271.— CAN. 
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discharge, it was at most an error in the exercise 
of his powers on the part of the county ct. judge, 
& not an excess of jurisdiction, & therefore pro- 
hibition would not lie. — v. Booth (1850), 
1 L. M. &P. 440 ; 19 L. J. Q. B. 521 ; 15 L. T. O. S. 
234; 15Jui. 577. 

Annotations : — ^ReM. Swain 
260. Mentd. Re Symons 
Abley v. Dale (1861). 11 O 


t?. CJox (I860), 16 L. T. O. S. 
(I860). 16 L. T. O. S. 304 ; 


2100. In contravention *01 statute.] — ^Pro- 

hibition lies against judges who proceed in cases 
where they are prohibited by Act of Parliament. — 
Porter & Rochester’s Case (1608), 13 Co. Rep. 
4 ; 77 E. R. 1416. 

Annotations : — Reid. Selby's Case (1679), 1 Freem. Ch. 208. 

Mentd. U- V. Oxenden (1691). 1 Show. 217 ; Read i>. 

Lincoln Bp. (1889), 14 P. D. 88. 

2167. .] — If the judges of an inferior 

ct. exceed the jurisdiction given to them by statute, 
any of the superior cts. may grant a prohibition. — 
Peel’s Case (1628), Cro. Car. 113 ; 79 B. R. 700. 
Annotaiiona : — Mentd. Hitchins v. Basset (1688), 1 Show. 

637 : Philips v. Bury (1694). Skin. 447 ; Oswald i7. Everarcl 

(1700), 1 Ld. Raym. 637. 

2168. .] — In the winding-up of a 

building society under Building Societies Act, 1874 
(c. 42), under the supervision of the City of London 
Ct., the judge, without the consent &; against the 
wishes of both parties to the application before 
him, ordered the reference of an issue to a layman, 
imposed terms as a condition precedent to the 
hearing of such reference, & subsequently dis- 
charged his own order of reference altogether 
owing to the refusal of either party to comply 
with the condition : — Held : inasmuch as the 
judge of the City of London Ct., acting under 
the Act, had no power to order a reference without 
the consent of parties, & also, as he could not 
of his own motion va^ or discharge any final 
order of his own, the judge had acted in excess 
of jurisdiction, & a writ of prohibition ought to 
issue. 


An application for a piohibition is never too 
late so long as there is something left for it to 
operate upon (Wright, ,T.). — Re London Scot- 
tish Permanent Building Society (1893), 63 
L. J. Q. B. 112 : 42 W, R. 464 ; 38 Sol. Jo. 43, D. C. 

2169. Although agreed to by parties.] — 

l^rohibition must be against some certain person, 
but if divers have appeared to sue, there a pro- 
hibition shall bo against all of them, & the juris- 
diction of the ct. cannot be enlarged by the 
agreement of the parties (Roll, J.). — Hitt, v. 
Bird (1648), Sty. 102 ; 82 E. R. 563. 

2170. Whether existing or threatened.] — 

A writ of prohibition never issues, merely because 
a step that has been taken in the ct. below may 
have been unwise or unjust, but only when we 
find that the ct. has exceeded, or is about to 
exceed, its jurisdiction (Coleiudge, J.). — Zohrab 
V. Smith (1848), 2 Saund. & C. 231 ; Cox, M. & H. 
106 ; 5 Dow. & L. 635 ; 17 L. J. Q. B. 174 ; 11 


L. T. O. S. 133 ; avb nom» Zorab v. Smith, 12 
Jur. 603. 

2171. ,] — London Cobpn. v. Cox, 

No. 2112, ante, 

2172. r-.Jr-The Ct. of Q. B. will not 

interfere by proMbition, unless it is plain that the 

I ct. ag^nst which the prohibition is prayed is 
exceeding, or is about to exceed, its authority. — 

1 Be SiNYANKi (1864), 12 W. R. 825. 

! 2173. .] — ^Worthington v, Jeffries, 

No. 2118, ante. 

I 2174. Jurisdiction limited to suits for debt 

I — Entertaining ciaims for torts.] — The jurisdic- 
I tion of the Westminster Ct. of Requests is confined 
I to suits for debts, & a prohibition may issue if 
j they exceed their jurisdiction & entertain elalrus 
for torts. — SoAMES v, Rawlings (1835), 2 Cr. 

' M. & R. 744 ; 1 Gale, 299 ; Tyr. & Gr. 46 ; 5 
I L. J. Ex. 65. 

Annotations : — Reid. R. r. Bath Court of Requests Comrs., 

Re Roberts t>. Hum by (1837). 7 L. J. Ex. 46. Mentd. 
j Westmoi’eland v Pike (1835), Tyr. & Or. 227. 

2176. Although claim in suit small — 

Applicant guilty of laches.] — ^Worthington v. 
Jeffries, No. 2118, ante. 

Arising from erroneous conclusions of law — Or 
! misinterpretation of facts.] — See Sub-sect. 4, post, 

I In admiralty.] — See Admiralty, Vol. I., pp- 100, 
101, 110, Nos. 10-23, 143. 

In county courts.] — See Agriculture, Vol. II., 

I pp. 47, 48, Nos. 265, 264 ; County Courts, 
Vol. XIII., pp. 456, 467, 409, 470, 478, 600, 611, 512, 
516, 620, 649, 550, 558, Nos. 65, 164, 190-192, 
282, 666, 608, 614, 658, 700, 1049, 1055, 1160. 

Suit by building society trustees.] — See 

Building Societies, Vol. VII., p. 497, No. 264. 

In ecclesiastical law.] — See Ecclesiastical Law. 

Income Tax Commissioners.] — See Income Tax. 

In Mayor’s Court.] — See Mayor’s Court, 
London. 

To visitors of charities.]— Charities, Vol. 
VIII., p. 390, Nos. 2098-2100. 

In respect of burial fees, mortuaries, etc.] — See 
Burial & Cremation, Vol. VII., pp. 636, 538, 
639, Nos. 165-160, 187-193. 

Jurisdiction of courts generally.] — See Courts, 
pp. 101 ei seq,, ante. 


Sub-sect. 3. — Proceedings partly within and 
partly without Jurisdiction. 

2176. Prohibition limited to proceedings outside 
Jurisdiction.] — Where in a spiritual ct., pltf.’s libel 
claimed offerinjp as well as tithes, the claim in 
respect of offerings being in excess of the juris- 
diction, the Ct. of K. B. issued a prohibition 
quoad. — Lush v. Webb (1665), 1 Sid. 251 ; 82 
E. R. 1088. 

Annotation : — ^Refd. S. E. Ry. v. Railway Comrs. (1881), 
6 Q. B. D. 586. 


2166 L In contravention of 

statute ,] — ^An action was tried with a 
jury Jan. 15 ; they found for pltf. 
& recommended pltf. should pay his 
own & deft.*B oosts, whereupon judg- 
ment w€w entered for the pltf., & costs 
rwerved. Jan. 24 the Judge dirooted 
judgment for pltf. with costs on 
verdict of jury.** Feb. 5 an applica- 
tion was made for a new trial, which 
was granted i’eb. 16 ReW ; the 
application for a new trial was too 
late, under R. S. 1887, o. 51, & a 

f rohlbltlon was directed. — Bland v, 
tlVKRS (1890), 19 O. R. 407.— CAN. 

^^2166 ii. Under R. S. 

l^Ok o. 182, 8. 32 notice of appeal 
should be served within 10 days of 
the derision appeeded from, 3c the 


appeal should be prosecuted within 
30 days ; no notice was given within 
10 days & the judge subsequently 
made an ex p. order extending the time. 
Appot. failed to prosecute his appeal 
within the statutory period, & a writ 
of prohibition was applied for : — 
Held: the judge oould not adjourn 
the matter beyond the period &; then 
make an adjudication. Sc the writ of 

g rohibition should go. — ^M oLure v . 

akkbr (1906), 39 N. S. R. 413.— 
CAN. 


PART Vm. SECT. 4, SUB-SECT. 3. 

2170 i, ProhiJbition limited to pro- 
ceedings outside jurisdiction,] — R. v, 
OOMMONWEALTH COURT OF CONCILIA- 
TION Sc Arbitration, Em p. Broken 


Hill Proprietart Co., Ltd. (1909), 8 
C. L. R. 419.— AUS. 

2176 ii. .] — Re Woltz v. 

Blakely (1886), 11 P. R. 430.— CAN. 

2176 iii. .) — Where a ct. has 

jurisdiction at the institution of an 
action, but by the addition of interest 
aoorulng during its pendency, judgment 
is given for an amount beyond the 
jurlsdiotion of the ot., a partial pro- 
mbition will be issued to prevent the 
enforcement of judgment for the 
excess. — Re Elliott v. Bisttb (1892), 
21 O. R. 695.— CAN. 

2176 Iv. .] — Trimble v. Miller 

(1892), 22 O. R. 600.— CAN. 

2176 V. .] — Re Lott v. Cameron 

(1899), 29 O. R. 70.— CAN. 
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Sect 4.— Grounds of prohibition: Sub-sects, 3 & 4, 
A, d; B ,} 

2177. .1 — SPAitKS V, Maktyn (1668), 1 

Vent. 1 ; 86 E. B. 1. 

Annotatimi^ : — ^Beld. Ex p, Jolliile (1873), 42 L. J. Q. B. 

121. Mentd. R. v, Almou (1765), Wilm. 243. 

2178. .] — mate, becoming master during 

the voyage, was allowed to sue in the Admlty. 
quoad the time he was mate, & prohibited quoad 
the time of his being master. — Bayxy v. Grant 
(1700), 1 Salk. 33 ; Holt, K, B. 48 ; 91 E. R. 35 ; 
sub nom, Batly v. Grant, 1 Ld. Baym. 632 ; sm6 
'nom. Grant v, Baily, 12 Mod. Rep. 440, 

2179. ,] — The captain who was pltf. went 

out to sea as mate of the ship. During the voyage 
the captain died, & was succeeded by the mate, 
who came home as captain, & then sued for his 
whole wages in the Admlty., as well those accruing 
to him as mate, as for those that were due to him 
as captain. Because the captain cannot sue 
for his wages in the Admlty., being a privilege 
allowed only to the mariners, a prohibition was 
moved for : — Held : pltf. might sue in the Admlty. 
for the wages which accrued to him as mariner, 
but for what was due to him as captain, he must 
sue in the cts. of common law ; & so a prohibition 
would be granted as to that part only. — Read v. 
Chapman (1732), Kel. W. 226 ; 2 Stra. 937 ; 25 
E. R. 582 ; sub nom, Reed v. Chapman, 2 Barn. 
K. B. 160. 

Antu}iations : — Mentd. The Favounfc (1799), 2 Ch. Rob. 

232 ; Hansou r. Roydcn (1867), L. R. 3 V. V. 47. 


L. & N. W. Ry.. [1918] 2 K. B, 261. 

2182. .] — R. V, Local Government Board, 

No. 2130, ante, 

2183. .] — ^The maker of a promissopy note, 

which was expressed in the body of it to be payable 
at an address within the City of London, was sued 
upon the note in^the Mayor’s Ot. Neither pltf. 
nor deft, resided or carried on business within the 
city, nor did any part of the cause of action arise 
within it, except the fact that presentment at 
the address named was, unless waived, necessary to 
render deft, liable : — Held : although pltf.’s case 
might be established by proving waiver of present- 
ment, & therefore without showing that any part 
of the cause of action arose within the juris- 
diction, upon pltf. undertaking to rely upon pre- 
sentment in the city, & not upon waiver, an order 
for prohibition ought not to be granted. — J osolyne 
V, Roberts, [1908J 2 K. B. 349 ; 77 L. J. K. B. 
845 ; 99 L. T. 282, D. C. 

In county courts.] — See County Courts, Vol. 
XIII., pp. 474, 550, Nos. 234, 105S, 1059, 

In ecclesiastical courts.] — See Ecclesiastical 
Law. 


SuB-sEci\ 4 .— -Wrong Decision of Inferior 
Court. 


2180. Subject of suit within Jurisdiction — 

Matter outside Jurisdiction stated in course of pro- 
ceedings — Intention to try matter in excess of 
jurisdiction.] — Where the subject of a suit in an 
inferior ct. is within the jurisdiction of that ct. 
though in the proceedings a matter be stated which 
is out of its jurisdiction, yet unless it is going on 
to try such matter, a prohibition will not lie. — 
Dutens V, Robson (1789), 1 Hy. Bl. 100 ; 126 
E. R. 60. 

Annotations Befd. Kversfleld v. Nownian (1858), 4 

C. B N. S. 418 ; Re Emery & Barnett (1858), 4 C. B. N. S. 

423. 

2181. .] — That where an inferior ct. acts 

within its jurisdiction as to part but exceeds as 
to part, a prohibition, though moved for as to 
the whole, may issue as to the part in excess, 
seems to have been early decided (Brett, L.J.). — 
South Eastern Ky. Co. v. Railway Comrs. 


A, In Matters of Law, 

2184. General rule — ^Matters within Jurisdiction.] 

I — Motion for a rule to show cause why a writ of 
I prohibition should not issue to certain magistrates 
I of C. & the churchwardens of H. to prevent the 
execution of a warrant for the removal of a pauper. 
The warrant had been granted under circumstances 
in which, by Poor Removal Act, 1846 (c. 66), a 
I warrant of removal ought not to have been 
granted. 

We cannot give the assistance prayed for. If 
the magistrates decide vTongly we cannot correct 
them so long as they have jurisdiction, which in 

this case they had (per CuR.). — Be (1856), 20 

I J, P. Jo. 277. 

2185. Remedy by way of appeal.] — 

Denary Main Colliery Co. o. Manchester, 
Sheffield & Lincolnshire Ry. Co. (1880), 


(1881), 6 Q. B. D. 586 ; 50 L. J. Q. B. 201 ; 44 
L. T. 203 ; .3 Ky. & Can. Tr. Cas. 464, C. A. 
Annotations * — Mentd. G. W. Ry. v. Railway Comrs. (1881), 
7 Q. B. D. 182; Huddersfield Ck)iTii. v, G. N. Hy. & 
M., S. 6c L. Ry. (1881), 50 L. J. Q. B, 587 : Boeston 
Brewery Co. r. Mid. Ry. (No. 1) (1885), 5 Ry. & Can. Tr. 
Cas. 53 ; Girardor PTlnn v. Mid. Ry. (No, 2), Beestun 
Brewery Co. v. Mid. Ry. (No. 2) (1885), 5 Ry. & Can. Tr. 
Cas. 60 ; R. v. Railway Comrs. & Distington Iron Co. 
(1889), 22 Q. B. D. 042 ; Winsford L. B. v, Cheshire Lines 
Committee (1890), 24 Q. B. D. 456 ; R. v. G. W. Hy. 
(1893), 62 L. J. Q. B. 572 ; Darlaston L. B. v. L. & N. W. 
Ry., [1894] 2 Q. B. 694 ; Glamorgranshiro County Council 
V. U. W. Ry. (1894), 8 Ry. & Can. Tr. Cas. 190 ; West 
Ham Corpn. v. G. E. Ry. (1895), 64 L. J. Q. B. 340 ; 
Milner v. G. N. Ry., [1900] 1 Q. B. 795 : Metropolitan 
Water Board v, L. B. & S. C. Ry., [1910] 2 K, B. 890 ; 


3 Ry. & Can. Tr. Cas. 426, C. A. 

Annotations : — Mentd. Central Wales & Carmarthen J unction 
Ry. & Mid Wales Ry. v, O. W. Ry. L. & N. W. Ry., Mid. 
Ry. & Pembroke & Tenby Ry. (1882), 4 Ry. &Can. Tr, Cas. 
110 ; Broughton & PIos Power Coal Co. v. G. W. Ry. 
(1883), 4 Ry. & Can. Tr. Cas. 191 ; Phipps v. L. S: N. W. 

I Ry.. [1892] 2 Q. B. 229 ; Cliarringrton Sells Dale v. Mid. 

I Ry. (1901), 11 Ry. & Can. Tr Cas. 222. 

I 2186. Not where other immediate remedy 

I available — Though Jurisdiction dependent on errone- 
I ous decision.] — ^An erroneous decision in point 
I of law, as the misconstruction of an Act of Par- 
liament, is not a sufficient ground for issuing* a 
prohibition to the judge of an inferior ct. even 
though his jurisdiction to deal with the case may 


PART VIII. SECT. 4, SUB-SECT. 4.— A. 

d. General rule — Judge giving him- 
self jurisdiction.] — Error In law is a 
basis for prohibition only when the 
judge thereby creates for himself a 
fictitious jurisdiction. — Re Aurora 
S(TiUTiNT (1913), 28 O. L. R. 475 ; 
4 O. W. N. 1069.— CAN. 

e. — .] — Where a magis- 

trate gives Jiimself jurisdiction by 
an erroueous conclusion on a point of 
law, prohibition will lie. — H. v. Sparks 
(1913). 18 B. C. R. 116.— CAN. 

2184 i. Matters within jurisdic- 


tion.] — Where the ot. had jurisdiction 
both as to the parties Sc the amount 
of the claim. Sc the judge made a 
mistake in allowing pltf. to receive a 
verdict when he ought to liavo non- 
suited him : — Held : not a matter that 
could bo dealt with by prohibition. — 
Eorj), Martin (1890), 17 N. S. W. L. U. 
200 ; 13 N. S. W. W. N. 66.— AUS. 

2184 11. ^.] — It is no ground 

for prohibition that the judge decided 
against law Sc good conscience, if he 
I had jurisdiction in the case. — S iddat.i. 
I V. Gibson (1859), 17 U. C. R. 98. 


—CAN. 

2184 iiL .V- Be Pali. Si- 

OURDSON (1916), 33 W. L. R. 325 ; » 
W. W. R. 040.— CAN. 

2186 i. Though Jurisdiction 

dependenl on erroneous decision.] — 
An erroneous decision upon a point 
which, however essential to the validity 
ot Its order, the ct. is competent to 
try Is not ground for prohibition. — 
Amalgamated Society of Car- 
penters Sc Joiners r. Habebpiklp 
Proprietary, Ltd. (1907), 6 C. L. R. 
33.— AUS. 
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depend upon that decision, when another imme- 
diate remedy is open to appet . — Be Bowen (1861), 
21 L. J. Q. B. 10 ; 15 Jur. 1196 ; avb nom, Tameu- 
I 4 ANB V, Bowen, 18 L. T. O. S. 62. 

2187. Misinterpretation of statute.] — Deft, 
libelled pltf. for tithes in the spiritual ct. & pltf . 
pleaded that the place was extra-parochial. Deft, 
replied an inclosme Act, 31 Geo. 3, c. 91, & in- 
sisted that it was thereby annexed to & made 
part of the parish whereof he was rector. The 
spiritual ct. decreed the tithes to be paid to deft. 
Upon a declaration in prohibition : — Held : the 
spiritual ct. had misconstrued the statute, & a 
prohibition might be granted after sentence, it 
appearing that the ct. could not otherwise have 
decreed the tithes than by misconstruction of the 
statute. — G ould v. Gapper (1804), 1 Smith, K. B. 
528 ; 6 East, 345 ; 102 E. R. 1102. 

AnnotaiUma : — Distd. Rt Bowen (1851), 21 L. J. Q. B. 10. 
Befd. Blunt V. Harwood (1838), 8 Ad. & El. CIO ; Hall v. 
Maule (1838), 7 Ad. & El. 721 : Veley v. Burder (1841), 
12 Ad. & El. 265 ; Maokonochie v. Penzance (1881), 6 
App. Cas. 424 ; R. v. Clief»tt*r Bp. (1901), 17 T. L. H. 533. 
mentd. Gorham v. Exeter Bp. (1850), 15 <3. B. 52 ; West 
Peokham v. Geary (1889), Trist. 189; R. v. Tristram, 
(19021 1 K. B. 816. 

2188. Subject matter within Jurisdiction.] — 

I doubt whether a mere mistake in the construc- 
tion of a statute is ground for prohibition, if the 
subject matter be within the jurisdiction of the 
ecclesiastical ct. (Lord Campbell, C.J.). — R. v. 
Ely (Chancellor), Ex p. Foster (1858), 30 
L. T. O. S. 242 ; avhsequent proceedings^ 22 J. P. Jo. 
96. 

2189. .] — A judge had granted a 

certificate for full costs in contravention of Stat. 
Limitations, sect. 6 ; — Held : prohibition was not 
the proper remedy as the judge was acting within ! 
his jurisdiction. — F arrow v, Hague (1864), 3 ' 
H. & C. 101 ; 4 New Rep. 165 ; 33 L. J, Ex. 258 ; 
10 L. T. 534 ; 28 J. P. 487 ; 10 Jur. N. S. 638 ; 
12 W. R. 868 ; 159 E. R. 464. 

2190. Refusal to accept statutory defence.] — 
Berkeley v, Mokrice (1668), Hard. 502 ; 145 
E. R. 669. 

Annotation : — Refd. Gould v. Gapper (1804), 5 East, 345. 

2191. Overruling invalid plea — On Improper 
grounds.] — A prohibition shall not be granted to 
an inferior ct. for overruling a plea which is in 
itself bad, though it was overruled on improper 
grounds. — E wer v, Jones (1704), 2 Ld. Raym. 
934 ; 1 Com. 137 ; 6 Mod. Rep. 25 ; 92 E R. 
124. 

Annotations: — Mentd. Millar r. Taylor (1769), 4 Burr. 
2303 ; Lothian v. Henderson (1803), 3 Bos. & P. 499 ; 
Webb V, Jig^H (1815), 4 M. & S. 113; Braithwaite v. 
Skinner (1839), 5 M. & 313; Hopkins v. Swansea 

Corpn. (1839), 8 L. J. N. S. Ex. 121 ; Longbottom t>. 
Longbottom (1852), 8 Exoh. 203 ; The City of Mecca 
(1879), 5 P. D. 26. 

By county courts .] — See County Courts, Vol. 
XIII., p. 649, Nos. 1042-1049. 


By ecclesiastical courts .] — See Ecclesiastical 
Law. 


R. In Matters of Pact, 

Assumption of Jurisdiction on erroneous view of 
facts — By county court Judge.] — See (k)UNTY 
Courts, Vol. XIII., p. .549, Nos. 1046-1050. 

2192. General rule.] — A lessor having brought 
ejectment for a forfeiture in a count y ct. : — Hdd : 
the coimty ct. judge having decided on conflicting 
evidence that the value of the premises did not 
exceed the amount specified by (bounty Cts. Act, 
1867 (c. 142), s. 11, the ct. could not review liis 
decision by prohibition, though on a point going 
to his jurisdiction only. 

An inferior tribunal cannot give itself juris- 
diction by deciding without evidence ; on tiie 
other hand, it cannot refuse to go into evidence in 
order to ascertain whet/her it has or has not 
jurisdiction ; & if it takes upon itself jurisdiction 
without evidence, or after refusing to go into evi- 
dence, & it turns out that there was no jurisdiction, 
this ct. wiU interfere by prohibition. But when the 
judge has gone into the inquiry, & has detennined 
the question of fact, tliis ct. cannot look to see 
whether the decision was, on the balance of 
evidence, right or not. We cannot review the 
decision of an inferior tribunal as though it were 
a verdict of a jury in an action in our own ct. 
We have no jurisdiction of that kind. Wlien the 
judge has gone into th(* evidence w'e are precluded 
from going into the matter, arc bound by his 
decision ((\)ckburn, C.J.).— Brown v. Cocking 
(1868), L. K. 3 Q. B. 672 ; 9 B. & 8. 503; 
37 L. J. Q. B. 250 ; 18 L. T. 5(50; 10 W. R. 
933. 

Annotation^: — Refd. Turner v, Kingsbury (yollieries, (1921) 

3 K. B. 169. Mentd. Elston v. Rose (1 S6S), L. 11. 4 Q. B. 4. 

2193. Involving Jurisdiction of inferior court,] 

— Liverpool Gas Co. v, Evkrton, No. 2158, 
ante, 

2194. ,] — It has been laid down that where 

the magistrates have juri^idiction to enter upon 
an inquiry & their jurisdiction depends upon a 
matter of fact, it is no objection to their juris- 
diction that they may decide that matter VTongly. 
But then, even according to that law it must 
appear that the inquiry would be within the scope 
of the jurisdiction of the magistrates, & if it was 
not so, then a prohibition must go (Lord Cole- 
ridge, C.J.). — Re Bromley Kent JJ. & Nicholls 
(1889), 6 T. L. R. 106, 1). C. 

,] — See, also, Courts, pp. 108 et seq., 

ante, 

Mlsreception of evidence— By county courts.] — 

See County Courts, Vol. XIII., pp. 511, 650, 
Nos. 608, 1052. 


2187 i. Misinterpretation ofstatvte. ] — 
Whero It is necessary to Interpret a 
statute in order to find out whether 
the ot. should decide the rights of the 

g artics at all then, if the judge mis- 
iterprets the statute & gives himself 
Jurisdiction to decide such rights, 
prohibition will lie: but, if it be 
necessary to interpret a statute simply 
to decide the rights of the parties, 
prohibition will not, however far 
astray the judge may go . — Re Amelias- 
Buiia V. l»iTCHBR (1906), 8 O. W. H. 
915 ; 13 O. L. R. 417.— CAN. 

218711. .] — No misinterpreta- 

tion, actual or apprehended, of a statute, 
is relevant to the question of prohibi- 
tion unless the mlslntororetation itself 
gives jurisdiction. — Re Royston Park 
Subdivision & Stkrlton (1913), 28 


O. L. R. 629 ; 4 O. W. N. 1273.— 
CAN. 

f. Jvdge giving himself juris^ 

diction,] — The WTong detenninatlon 
by a judge ot a question, depending 
upon the construction of statutes, 
by which decision he gave himself 
jurisdiction, is reviewable on a motion 
for prohibition . — Re Macfik v. Hut- 
cni\80N (1887), 12 P. R. 41, 167.— 
CAN. 

g. .) — Re Sims v. Kelly 

(1890), 20 O. R. 291.— CAN. 

PART VIII. SECT. 4 , SUB-SECT. 4.— B. 

21021 . General rule,] — Whore the 
question was one of fact, the decision 
thereon is not reviewable in prohibition. 
— JRc Western Fair Assocn. v. 


lIUTCHiNdON (1887), 12 1'. U. 40. — 

CAN 

2192 ii. .] — Re Field v. Rice, 

Re Ford v. Rice (1890), 20 O. K, 309. — 

CAN. 

2193 i. Involving jurisdiction of 
inferior ciyurt,] — Pltf. brought an action 
in the N. ct. agalii‘?t deft, co., at N., 
to recover damages for injuries 
sustained on land belonging to the 00 . 
in N. district. The 00 . *s registered 
office was in S. The judge decided 
that ho had jmdHdictJon, heard the ease, 

found a verdict for pltf. : — Held : 
the residence of the eo- was a question 
of fact, & the ct. could not grant a 

S rohibition. — Holburd v, Burwood 
XTENDED Coal Mining Co. (1890), 
11 N. S. W. L. R. 365 ; 7 N. S. W. W. N. 
70.— AUS. 
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Sect. 4 . — Grounds of prohibitum: Sub^asds* 

5 : Subje c t 1 .] 

Sub-sect. 6. — ^Bias op the Judge. 

2195. Interest in proceedings.] — ^Brookes v. 
Rivers (Earl) (1668), Hard. 603 ; 146 B. B. 669. 
AnnotoHons : — Retd. Dimes v. Grand Junction Canal (Pro- 
prietors) (1852), 3 H. L. Cas, 769. Mentd. H. v. Rochester 
(1861), 17 Q. B. 1. 

2196. .] — A public co., which was incor- 

porated, filed a bill in equity against a landowner, 
in a matter largely involving the interests of the 
CO. The Lord Chancellor had an interest as a 
shareholder in the co. to the amount of several 
thousand poimds, a fact which was unknown to 
deft, in the suit. The cause was heard before 
the V.-O. who granted the relief sought by the co. 
The Lord Chancellor on appeal, affirmed the order 
of the V.-C. : — Held : the Lord Chancellor was 
disqualified, on the ground of interest, from sitting 
as a judge in the cause, & his decree was voidable, 
& must be reversed. 

If this had been a proceeding in an inferior ct., 
one to which a prohibition might go from a ct. 
in Westminster Hall, such a prohibition would be 
granted, pending the proceedings, upon an allega- 
tion that the presiding judge of the ct. was in- 
terested in the suit (Parke, B.). — Dimes v. Grand 
Junction Canal (Proprietors) (1852), 3 H. L. 
Cas. 759 ; 8 State Tr. N. S. 85 ; 19 L. T. O. S. 
317 ; 17 Jur. 73 ; 10 E. R. 301, H. L. ; revsg, 
S. C. sid) nom. Grand Junction Canal Co. v. 
Dimes (1849), 12 Beav. 63 ; (1850), 2 Mac. & G. 
285, L. C. 

Annotations : — Distd. B. V, Farrant (1887), 20 Q. B. D. 68, 
Refd. R. V, West RJdlnfir JJ, (1852), 17 J. P, Jo. 67 ; 
Ranger v. G, W. Ry. (1854), 5 H. L. Cas. 72 ; R. t>. Storks 
(1857), 5 W. R. 563 ; WUdes r. Russell (1866), L R. 1 C. P. 
722 : R. V, M., S. & L. Ry. (1867), 36 L. J. Q. B. 171. 
Mentd. Doe d. Patrick «. Beaufort (1851), 6 Exch. 498 : 
Bright V. Hutton, Hutton r. Bright (1852), 3 H. L. Cas. 
341 : Hawkins v. Gatheroole (1852), 16 Jur. 650 ; Egerton 
V Brownlow (1853), 4 H. L, Cas. 1 ; Bancks v. Ollerton 
(1854), 10 Exch. 168 ; R. tJ. Surrey JJ. (1855), 19 J. P. Jo. 
755 ; Ex p. Hopkins (1857), 4 Jur, N. S, 529 ; Ellis v. 
Hopper (1858), 3 H. & N. 766 : Kemp t?. Rose (1858), 
1 Gill. 258 ; Lancaster & Carlisle Ry. r. Heaton (1858), 
27 L. J. g. B. 195 ; Williams v. G. W. Ry. (1868). 3 H. & N. 
869 : Parr v. Winteringham (1859), 6 Jur. N. S. 787 ; 
Phillips V, Eyre (1870), L. R. 6 Q B. 1 ; Todd v, Robinson 
(1884), 14 Q, B. D. 739 ; Leeson v. General Council of 
Medical Education 8c Registration (1889), 43 Ch. D. 
366 ; Lowther v. Cale. Ry., [1891 ) 3 Cn. 443 ; AlUnson v. 
General Medical Council (1894), 42 W. R. 289 ; City of 
London Electric Lighting Co. v. London Corpn. (1900), 
82 L. T. 530 ; R. v, Simpson, [1914] 1 K. B. 66 ; Transyaal 


Practice. 

Lands Co. v. New Belgltim (Trantraal) I<and 8c Develop- 
ment Co., [1914] 2 488 ; Haynes v, Davis, [1915] 

1 K* B* 332. 

2197. Nature of.] — It is no ground for 

prohibiting a cause before the chancellor of a 
mocese in the Oonsistorial Ct. of the diocese, that 
the bishop of the diocese is interested in the cause. 

The law is wisely jealous on this head, & the 
slightest real interest in the issue of a suit in- 
capacitates any one from acting as jud^ in it, 
al&ough it may be certain that in fact the interest, 
from its real or proportionate insignificance, 
cannot create any bias in his mind. But then it 
must be a real interest (Lord Ca31PBEIX, C.J.). — 
Ex p. Mbdwin (1863), 1 B. & B. 609 ; 17 Jur. 
1178 ; 118 E. R. 666 ; sub nom. Rawlinson v. 
Mbdwin, Ex p. Medwin, 22 L. J. Q. B. 169 ; 21 
L. T. O. S. 6 ; 17 J. P. 166. 

Annotations : — Distd. R. v. Taunton Corpn. (1887), 4 T. L, R. 

87. Mentd. Fagg v. Leo (1873), L. R. 4 A. & E. 135; 

Lee V. Flack, [1896] P. 138 ; R. v. Tristram, [1902] 1 

K. B. 816. 

2198. Pecuniary or substantial.] — ^Any 

pecuniary interest in the subject-matter of the 
litigation however slight will disqualify a magistrate 
from taking part in the decision of a case. 

If a magistrate has a substantial interest, other 
than pecuniary, in the result of the hearing, as 
to make it likely that he will have a bias, he is 
disqualified. 

The fact that a magistrate has been subpoenaed 
& that it is intended to call him ^ a witness at 
the hearing, is not a legal disqualification, & the 
High Ct. will not on that ground prohibit the 
magistrate from sitting. — R. v. Farrant (1887), 
20 Q. B. D. 68 ; 57 L. J. M. C. 17 ; 67 L. T. 880 ; 
52 J. P. 116 ; sub nom. R. v. Taunton Corpn., 
4 T. L. R. 87, D. C. 

Annotations : — ^Refd* H. v, Cumberland JJ., Kx p. Mid. Ry. 

(1888), 58 L. T. 491. Mentd. Allison v. General Council 

of Medical Education & Re^tration, [18941 1 Q. B. 750. 


Sub-sect. 6. — Errors in Procedure. 

2199. General rule.] — The ct. will not issue pro- 
hibition upon the ground of an objection which 
relates merely to a rule of practice in the ct. below. 
— Rackham V. Bluck (1846), 9 Q. B. 691 ; 16 
L. J. Q. B. 82 ; 11 J. P. 389 ; 11 Jur. 325 ; 115 
E. R. 1439 ; sub nom. lie Bluck, Rackham v. 
Bluck, 8 L. T. O. S. 275. 


part Vlll. sect. 4, SUB-SECT. 5. 

h. General rule.] — Prohibition lies 
If bias is established. — K. (Kea) v. 
Davison, [1913J 2 1. R. 342 ; 47 

I. L. T. 67.— IR. 

k. .] — He Nettleship (1899), 4 

Terr. L. R. 148.— CAN. 

21951. Interest in proceedings.] — A 
member of a local board of h^th is 
disqualified from sitting as a justloe 
to adjudicate upon a proceeding to 
enforce an order of such board. — R. 
x>, Lix)yd, Ex p. Godfrey (1875), 
1 V. L. R. 120.— AUS. 

2196 ii. .)— PItf., wlio had re- 

coTered a Judgment against deft., 
initiated proceedings for the examina- 
tion of deft, before D., a comr. 
Deft. *8 soir. appeared before D., 8l 
objected to his proceeding with the 
examination, on the ground tliat, as 
he had such an interest in the result 
of the examination as to disqualify 
him from acting. C;k>n8equentiy a 
writ of prohibition issued to restrain 
D. from acting, or proceeding with the 
examination. On appeal from the 
order allowing the writ : — Held : D. 
wa^rohlbited from acting as oomr. — 
McKay v. Campbell (1904), 36 N. 8. H. 
622.— CAN. 


l. What amounts to bias.] — It 
' does not neocssarily follow because I\, 

a police ma^strate, committed S. for 
j trial on a charge of misappropriating 
public moneys, that S., a justice of 
I the peace, before whom P. was cliargod 
with assault on D., is so biased that 
he cannot act Judicially as such Justice. 
— He Stuart, Ex p. Peck (1009), 6 
E. L. R. 274.— CAN, 

m. .] — A writ was asked 

against a magistrate to restrain him 
from hearing an information against 
appet., on the ground that the magis- 
trate was attorney record for deft, 
in a pending suit in which appot. 
was pitf. : 8c on the ground that it 
would be to the adyantago of the 
magistrate to impose a fine upon the 
appet., which fine might be utilised 

I in order to secure the payment of his 
costs in the suit in which he was deft’s, 
attorney, in the event of the same 
being determined adversely to the 
applet. : — Held: (1) no suspicion of 
bi^ ought to be raised upon the facts 
alleged ; (2) the peouniary interest 

alleged was of too speculative a 
character to show nsasonable proba- 
bility of bias. — He McKinnon (1913), 
12 K. L. R. 238.— CAN. 

n. .] — The were fact that a 


magistrate has been suhpamaed as 
a witness in a case, without showing 
that ho can give any evidouco, or that 
the magistrate has intimated that ho 
would punish a certain offence by 
imprisonment, are no grounds for the 
issue of a writ of prohibition. — 
Holland v, McCJartiiy' (1903), 22 
N. Z. L. R. 914.— N.Z. 
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2199 i. General rule.] — He McLean 
V. McLeod (1871), 5 P. R. 467.— CAN. 

2199 il. .]— The transgression of 

a rale of practice is no ground for 
prohibition. — Feb v. McIlhaboby 
(1882), 9 P. R. 329.— CAN. 

2190 fii. .]— McKay v. Pal- 

mer (1887), 12 P. R. 219,— CAN. 


2199 iv. .] — Honan v. Bar of 

Montreal (1899), 30 8. C. R. 1. — CAN. 


2199 V. .] — Re Maobr v. Cana- 
dian Tin Plate Decorating Co. 
1903), 24 C. L. T. 59 : 7 O. L. R. 
5 ; 2 0. W. R. 1114.-^AN. 

2199 vl. .] — He Anderson & 

Linradk (1908), 18 O. L. R. 362; 13 


448.— CAN. 

o. PrdhiWion toiU tUM—Whfre 
party applying for prohibition prefu- 
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2200« J — What is procedure & therefor, 

if wrong, matter of appeal only, & what la juris- 
diction & if wrongly asserted, matter for pro* 
hibition, it is aknosC impossible to define. The 
same thing will often strike difierent min^ sonie 
as errors in procedure, some as excess of jurisdic- 
tion (Lokd Colekidgb, O.J.). 

We have in this case the Ot. of Arches, a ct. of 
competent jurisdiction seized under letters of 
request, & through the medium of a properly 
instituted suit, with jurisdiction over resp. in 
respect of certain ofiences against ecclesiastical 
law. The mode in which that suit is to be con- 
ducted, the sentence which it is open to the judge 
to pronoimce, & the means by which that sentence 
is to be enforced, are all, in the absence of statutory 
provision relating to these matters, to be regulated 
by the practice of the ct. itself, &; in respect of 
which, if the judge errs, appeal & not prohibition 
would be the proper remedy, unless his error 
involves the doing of something which, in the 
words of Littledale, J., in Ex p, Smyth (No. 1185, 
post)^ is contrary to the general laws of the land,’’ 
or, to use the language of Lush, J., in the ct. 
below, is “so vicious as to violate some funda- 
mental principle of justice” (Thesiger, L.J.). — 
Martin v, Mackonochib (1879), 4 Q. B. D. 097 ; 
49 L. J. Q. B. 9 ; 41 L. T. 680 ; 43 J. P. 667, C. A. ; 
affd. generally f sub nom. Mackonochie v. Penzance 
(Lord) (1881), 6 App. Cas. 424, H. L. 

Annotations : — RBtd, Combe t;. He la Here (1882), 22 Ch. 1) 

316 ; He London Scottish Permanent Bldg. Hoc. (1893), 

63 L. J. Q. B. 112. Mentd. Noble v. Abler (1886), 11 P H. 

158. 

2201. Prohibition will not lie for.] — Prohibition 
cannot be granted against an inferior ct. on a mere 
question as to the form of the proceedings, for the 
superior ct. are not judges of their form. — Ct.oborn 
V. Cixjborn (1029), Het. 149 ; 124 E. R. 414. 
Annotations: — Mentd. SaiindorB v, Saunders (1847), 1 Rob. 

Eccl. 549 ; Russell v, Russell, (1897] A. C. 395. 

2202. .] — ^Prohibition does not lie against 

an inferior ct. where it has jurisdiction, though 
the proceedings are erroneous. — ^Anon. (1640), 
March, 92, pi. 152 ; 82 E. R. 426. 

2208. Remedy by way of appeal.] — C. libelled 

against T. ex officio in the ecclesiastical ct. for 
incontinence without a citation, & deft, was 
excommunicated. On motion for a prohibition : 
—Held : where the ecclesiastical ct. had jurisdic- 
tion although they proceeded erroneously, no 
prohibition lay, but the remedy was by way of 
appeal. — Couch v. Toll (1641), March, 98; 82 
E. R. 429. 

An^mion .-—Reid. Martin v. Mackonoclde (1879), 4 Q. B. H. 

2204. .] — Where a ct. has jurisdiction 

over a suit, mere irregularities in the proceedings 
in the suit do not anord any ground for a pro- 
hibition. 

In Aug. 1850, a party was cited to appear in 
the consistorial ct. to answer in a suit instituted 
against him. He duly appeared, & was heard. 


On June 9, 1851, two decrees were made in his 
absence, & without any previous notice thereof 
to him. On Sept. 2 he received notice of the 
decrees, & also that, if he did not obey them, he 
woiild be held in contempt : — Held : the want of 
notice of the decrees, even if required by the 
practice of the ecclesiastical ct., did not aftord 
any ground for a prohibition, but the party’s 
remedy was either by application to the ct. itself, 
or by appeal . — Ex p. Story (1852), 8 Exch. 195 
L. J. Ex. 33 ; 20 L. T. O. S. 82 ! “ 


16 J. P. 794 


22 L 

1 W. R. 38 ; 155 E. R. 1317. 

Annotations : — Retd. Martin v. Mackonochie (1879), 4 Q. B. D, 

697. Mentd. Combe v, Edward? (1878), 3 P. H. 103. 

2205. No remedy by way of appeal — 

Irregularity not construed as act in excess of 
Jurisdiction.] — The Judge of the Mayor’s Ct. 
awarded costs on the higher scale, but, in Ids 
certificate, omitted to state any ground for doing 
so : — Held : prohibition would not lie. The 
omission, although an irregularity in procedure, 
could not be construed into an act done without 
jurisdiction, & an act done by a judge within his 
jurisdiction did not become matter for prohibition 
because there happened to be no remedy by way 
of appeal. — R. v. IjONDOn Oorpn. & Stock (1893), 
62 L. J. Q. B. 589 ; 69 L. T. 721 ; 37 Sol. Jo. 740 ; 
5 R. 544, D. C. 

Writ granted quousque.] — See Nos. 2112, 2121- 
2124, ante. 


Sect. 5.— STAGE OF PROCEEDINGS AT WHICH 
WRIT GRANTED. 

Sub-sect. 1. — In General. 

2206. Whether alter plea entered in inferior 
court.] — Prohibition does not lie to an inferior ct. 
after deft, has pleaded there, for by pleading 
deft, submits to the jurisdiction ; but at the suit 
of the King prohibition lies though deft, has 
pleaded.— Anon. (1684), 1 Vern. 301 ; 23 E. R. 482. 

2207. Whether before applicant has entered 
appearance — In court to be prohibited.] — Deft, 
cannot move for a prohibition before he has 
appeared in the ct. to which he prays the pro- 
hibition. — Cook v. Licence (1698), 1 Ld. Raym. 
346 ; 91 E. R. 1128. 

Annotations : — Befd. Ex V. Farquharson (1860), 9 W. R. 
107 ; London Corpn. v. Cox (1867), L. R. 2 H. L. 239. 

2208. .] — ^A prohibition shall not be 

granted on the merits until deft, below has 
appeared, & pltf. has exhibited his libel. — Tranter 
V. Watson (1703), 2 Ld. Raym. 931 ; 6 Mod. 
Rep. 11 ; 1 Salk. 35 ; 92 E. R. 122. 

Annotatiovs : — Mentd. Pole v. Fitzgerald (1750), Wllles, 

641 ; Yates v. Hall (1785), 1 Term Rep. 73 ; The Grati- 
tudine (1801), 3 Ch. Rob. 240. 

2200. .] — ^Wadsworth v. Spain 

(Queen), Db Haber v. Portugal (Queen), No. 
2114, ante. 

2210. Not after inferior court functus officio — 


diced by procedure.] — Be Bank op 
Ottawa v. Wade (1891), 21 O. R. 
486. — GAN. 

P« . ] Be Forbes v. 

Michigan Central Ry. Co. (1893). 
20 A. R. 684.— CAN. 


260.— AUS. 

r. Giving leave to amefid .] — 

^Higginbotham r. Moore (1861). 21 
U, C. R. 326.— CAN. 

». Calling jury contrary to 

Brown & Wallace 
(1872), 6 P. R. 1.— CAN. 


Proceeding on order 

founded on defective affidavit.] — Be 
Sato v. Hubbard (1881), 8 P. R. 445. — 

CAN. 

a. Issue of blank summons — 

Afterwards filled up by bailiff under 
clerk* s instructions.] — Be Gbrow v. 
Hogle (1898), 28 O. 11. 405.— CAN. 

2208 f. Bemedybyway of appeal.] 

— A matter of practice, which, if 
irregular, may be oorreoted upon 
appeal, is not ground for prohibition 
especially after Judgment has been 
given. — R. t>. Beveridge (1840), 1 
Kerr, 58.— CAN, 

2208 ii. .J — Hoidgb V. 

Mimms (1899), 12 Man. L. R. 618. 


—CAN. 

2208 iii. .] — R. v, McGlL* 

LIVRAY (1907). 2 K. L. R. 414; 41 
N. S. R. 321.— CAN. 


PART Vlll. SECT. 6, SUB-SECT. 1. 


b. General rule.] — If there Is no 
want of jurisdiction apparent on the 
face of the procoedizigs, prohibition 
ulil not lie. — Be Smart & O'Reilly 
(1878), 7 P. R. 364.— CAN. 

0. .] — Elliott v. May (1896), 

11 Mon. L. R. 306.— CAN. 


d. 

1910), 12 

.—CAN. 


-.J— Re Simpson v. Widrio 
\ W. L. R. 643 ; 15 B. 0. R. 
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Crown Practice. 


Sect, 6. — Stage of proceedings at which unit granted: 
Sub-sect s, 1 ^ 2.] 

Court-martial.] — prohibition cannot issue to a 
ct. -martial, after sentence has been ratiiied by 
the King & cai'ried into execution . — Re Poe 
( 1833), 6 B. &; Ad. 681 ; 2 Nev. M. K. B. 036 ; 
1 10 E. R. 942 ; sub nom. Ex p. Poe, 8 L. J. K. B. 33. 
Anruiiations : — Folld. Re Clifford & O’Sullivan, 11921] 
2 A. C. 570. Retd. R^ York (1841), 2 Q. B. 1 ; Klmpton 
V. Willey (1850), 14 J. P. 386 ; Heyworth r. London 
Corpn. & Rhodes (1884), Cab. & El. 312. Mentd. Re 
Mansergh (1861), 1 B. & S. 400; Re Tufncll (1876), 3 
Ch. D. 164 : Grant v. Secretary of State for India (1877), 
2 C. P. B. 445. 

2211. .] — Re Clifford & O’Sullivan, 

No. 2287, post 

2212. Not until Jurisdiction actually exceeded.] — 

Where, in the consistory ct. a decree was given in 
nullification of a church rate, on the ground of its 
b<^g retrospective, & the Ct. of Arches reversed 
this decision, & the reversal was appealed against 
to the Judicial Committee of the Privy Council : — 
Ifeld : applt. was not entitled to a prohibition on 
the mere groimd that the rate was bad, it not 
appea^g that anything had been done by the 
Judicial Committee. Scmble : proliibition would 
be gmnted if it appeared that the Judicial Com- 
mittee was proceediug beyond its jurisdiction. — 
Chesterton r. Farlar (1838), 7 Ad. & Kl. 713 ; 
7 L. J. Q. B. 66 ; 112 E. K. 638 ; stib nom, R. v, 
JuDKTAL Committee of the IhiivY (Wncil, 
3 Nev. A P. K. B, 15 ; 2 Jur. 394 ; sub nom. li. v. 
Chesterton, 1 Will. WoU. & 11. 19 ; 2 J. P. 21. 
AnruAaiifms : — Consd. Wada^vorth v. Spain (Queen) (1851), 
17 Q. B. 171. Mentd. R. e. Poole ('orpn. (1838), 2 J. P. 
84 ; Hornchurch t\ Plgrott (1842), 6 Jur. 608 ; Jones t*. 
Johnson (1850), 5 Exch. 862. 

2213. — ~ .] — The ct. will not grant a prospec- 
tive prohibition on a suggestion that an inferior 
ci. will not adopt a right course of proceeding on 
a matter within its jurisdiction. — Ex p. St. 
Pancras Parish (Auditors) (1838), 6 Dowl. 
631 ; 2 Jur. 920 ; sub nom. K. v. Middlesex J.l., 
Ex p. St. Pancras Parish (Auditors), 1 Will. 
WoU. & H. 183. 

2214. .] — ^Where the matter is witliin the 

jurisdiction of an ecclesiastical ct. this ct. will not 
interfero by prohibition to prevent an adjudication 
upon it. — IlALi,ocK V. Cambridge University 
(1841), 1 Q. B. 593 ; 9 Dowl. 583 ; 1 Gal. & Dav. 
100 ; 10 L. J. Q, B. 206 ; 6 Jur. 10 ; 113 E. R. 
1268. 

Annotation:- Consd. R. r. Twiss (1869), L. R. 4 Q. B. 407. 


2216. ,] — R. V. Aberdare Canal Co. 

(1860), 14 Q. B. 854 ; 4 New Mag. Cas. 123 ; 19 
D. J. Q.B. 251; 16 L. T. O. S. 453 ; 14 J. P. 497 : 
14 Jur. 735 ; 117 E. R. 328. 


Annoiaiion .—Reid. R. V. Salford Overseers (1852). 16 Jur. 

Wpodhouse, [1906] 2 K. B. 601. Mentd. 
Wildes V. Russell (1866), Har. & Ruth. 689. 


2216. .] — The rules of an industrial society 


provided, that in case of disputes between a member 
&> the society, or of complaint against an officer, 
the matter should bo settled by arbn. ^ P., a 
member, was appointed a salesman of the society, 
& after ho had resigned his appointment dispute 
arose as to his accounts, which the society pro- 
ceeded to settle by arbn., & an award having been 
made against P., the society proceeded to enforce 
it, under 18 & 19 Viet. c. 63, s. 41, by issuing a 
plaint in the county ct., on which P., before the 
case had been brought before the judge of the 
county ct., applied for a prohibition, on the ground 
that this was not a matter which could be settled 
by arbn. : — Held : the application was premature, 
as the county ct. was the tribunal f/O decide, in 
the first instance, whether, on the facts, the matter 
was such as could be decided by arbn. — Skipton 
Industrial Co-opbrative Society, Ltd. v. 
Prince (1864), 33 L. J. Q. B. 323 ; 11 Jur. N. S. 11. 

In county court cases .] — See County Courts, 
Vol. XIII., p. 647, Nos. 1024-1036. 

After waiver or acquiescence .] — See Sect. 7, 
post. 


Sub-sect. 2. — ^Want of Jurisdiction Apparent 
ON Record. 

2217. At any stage.] — You are never too late 
[for a prohibition] where it is pro defectu juris- 
dictionis [per Cur.).-- Offley v , Whitehall 
( 1717), Bunb. 17 ; 145 E. R. 579. 

Annotation Refd. Gould »*. Gapper (1801), 5 East, 315. 

2218. .] — Burdeb V. Veley, No. 2109, 

ante, 

2219. .] — Re Ix)NDON Scottish Permanent 

Building Society, No. 2168, ante. 

2220. Before Judgment.] — Wliere a modus is 
pleaded in an ecclesiastical ct., a prohibition may 
be granted at any time before final sentence. 
A prohibition will be granted to a Ct. of Appeal 
where it appeal's that they have no jurisdiction 
over the subject-matter, even after they have 
remitted the suit to the ct. below, & awarded 
costs against applt., A though the party applying 
for a prohibition appealed to that ct. 

It is very clear that an ecclesiastical ct. cannot 
proceed in any caiLS(» where they have not an 
original jurisdiction of the subject-matter, &, if 
they do, a prohibition goes of couise, or where 
any incidental matter intervenes by which they 
are ousted of their original jurisdiction. Now I 
take that to be the case here. The instant the 
modus was pleaded, their jurisdiction was at an 
end (Ashurst, J.). — Darby v. Cosens (1787), 1 
Term Rep. 562 ; 99 E. R. 1247. 

Annotations: — Refd. Byerley v. Windus (1826), B. & G. 1 : 

Re Poe (1833), 6 B. & Ad. 681 ; Bodenham v. HickettB 

(1836), 6 Dowl. 120. 

2221. .] — Byerley v, Windus (1826), 6 B. 


2212 i. Not until jurisdiction actuallv 
exceeded.] — Re Bucuakan *(1913), 26 
W. L. R. 447.— CAN. 

e. Not until inquiry to ascertain juris- 
diction .] — If tho jurisdiction of an 
inferior ct. is denied at the trial of a 
case, the juderc may Inquire into the 
facts so as to ascertain whether or not 
there bo jurisdiction ; & prohibition 
cannot be granted, until after such 
Inquiry. — Dixo?<r v. Snakr (1876), 
6 P. R. 336,— CAN. 

PART VIII. SECT. 5, SUB-SECT. 2. 

2217 i. At any stage .] — Where the 
want of jurisdiction appears on the face 
of the proceedings. Sc there are pro- 
ceedings under an order not yet 
completed, the writ ought to issue. — 


Kavaxxagh V. Hekhio (1907), 9 
W. A. L. 11. 121.— AUS. 

2217 ii, .] — If the want of jurls- 

diotiou of an inferior ct. is apparent 
on the fac-o of tho proocedingb, deft, 
may move at any time for prohibition : 
but if it does not so appear he shouJa 
first raise tho objeotiou In the inferior 
ct. — W right v. Arnold (1889), 6 
Man. L. II. 1.— CAN. 

2217 ili. .] — Camousun Commer- 
cial Co., Ltd. V. Garetson & Blobter 
(1914), 20 B. C. R. 448.— CAN. 

2217 iv. ,] — Prohibition may 

issue if a defect in jurisdiction is shown 
on the face of tho proceedings, oven 
thoi^h tlio judge found facts which 
would give himself jurisdiction. — T own 
V. Htkvkns (1899), 17 N. Z. L. R. 828. 


— N.Z. 

2217 V. Whether right to prohibi- 

tion affected by prospect of ainendmcrU to 
in/or?na<ioti.]— An application for a 
writ of prohibition based upon alleged 
defects on the face of the prooeodi^s 
before a magistrate should not be 
aficotod by the prospect of an amend- 
ment being made to tho Information 
by which such proceedings wore bc^n. 
— Re Army Sc Navy veierans op 
Canada, Re Government Liquor 
Aoi’, [1921] 3 W. W, R. 29.— CAN. 

22201. Before judgment ,] — Upon pro- 
ceedings being taken in a ot. which 
has not iurisdlotion. deft, is entitled 
to prohibition immediately upon aotloii 
being brought . — Be Summerkeldt f>. 
Worts (1880), 12 O. 11. 48.— CAN. 
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& 0. 1 ; 7 Dow. & By. K. B. 664 ; 4 L. J. O. S. K. B. 
102 ; 108 B. B. 1. 

AnnolaHotu .—OataA. Ohestorton «. Farlar (1838), 7 Ad. & 
KL 713. Reid. Bodenham v, Rlokette (1836), 5 Dowl. 
120 ; Hall t?. Maule (1838), 8 Nev. & P.K,h,m ; HaU^k 
V. Oambridfire University (184U 1 Q. B. 693 : London 
Oorpn. V, Cox (1867), L. R. 2, M. L. 239. Mentd. Taylor 
V. TTmson (1888), 20 Q. B. D. 671. 

.] — Bartley v. Pate (1849), 14 


J. P. Jo. 30. 

2223. .]— Bourne v. South Eastern By. 

Co. (1856), 26 L. T. O. S. 190. 

2224. After Judgment.] — (1) A prohibition was 
granted without notice upon suggestion of a 
modus, though cts. did not use to grant prohibi- 
tions without notice. 

(2) No prohibition will lie after sentence where 
the Spiritual Ct. has jurisdiction of the libel, 
but it is otherwise where it has no jurisdiction. — 
Anon. (1673), 1 Freem. K. B. 78 ; 89 E. R. 58. 

2225. .] — Chickham v. Dickson (1697), 12 

Mod. Rep. 132 ; Comb. 448 ; 88 E. R. 1215. 

2226. .] — Gardner v. Booth (1698), 2 

Salk. 548 ; 12 Mod. Rep. 196 ; 91 E. R. 464. 

AnnotatioTis : — ^Befd. Pawson v, Scott (17.55), Say. 176; 
FiiU V. Hutchins (1776), 2 Cowp. 422 ; Burdcr v. Veley 
(1840), 12 Ad. & El. 233 ; London Corpn. v. Cox (1867), 
L. H. 2 H. L. 239. 


2227. .]— Anon. (1702), 11 Mod. Rep. 5 ; 

88 E. R. 848. 

2228. .] — Anon. (1703), 7 Mod. Rep. 137 ; 

87 E. R. 1147. 

2229. .]— Asoill v. Hunt (1719), 10 Mod. 

Rep. 439 ; 88 E. R. 800. 

2230. .]— Anon. (1723), 8 Mod. Rep. 191; 

88 E. R. 141. 

2231. .] — R. V, Lincoln (Bp.) (1732), 2 

Barn. K. B. 173 ; 94 E. R. 429. 

2232. .] — Smith r. Lanoley (1786), I^eo 

temp* Hard. 317 ; 95 E. R. 206. 

2233. .] — Dawson v. Wilkinson, No. 2359, 

post, 

2234. .] — ^Paxton v, Knight (1757), 1 

Burr. 314 ; 2 Keny. 14 ; 97 E. R. 328. 

Annotations ;~~Refd. FuU V. Hutchins (1776), 2 Cowp. 422 ; 
Burder v, Voley (1840). 12 Ad. & El. 233. 

2235. .] — Symes V, Symes (1759), 2 Burr. 

813 ; 97 E. R. 576. 

Annotation : — Befd. Leman v, Qoulty (1780), 3 Term Rep. 3. 


2236. 


Ground for prohibition not apparent 


on lace of proceedings.] — Bu(3khn v. Bennett, No. 
2355, post, 

2237. .] — The jurisdiction of the Eccle- 

siastical (]Jt. is not taken away by Ecclesiastical Cts. 
Act, 1813 (c. 127), s. 7, in all cases where the rate 
is under £10, but only in those cases where the 
validity of the rate & the liability of the person 
are admitted &; no prohibition will lie to that ct. 
after sentence, in a suit for less than £10, as no 
want of jurisdiction would appear upon the face 
of the proceedings arising from the mere fact of its 
being for less than £10. — Ricketts v, Bodenham 
(1836), 4 Ad. & El. 433 ; 5 L. J. K. B. 102 ; 111 
E. R. 860 ; sub nom, Bodenham v, Ricketts, 1 
Har. & W. 763 ; 6 Nev. & M. K. B. 170, 637. 
Annotations .—Raid. R. t>. Bath Court of Requests Comrs., 
He Roberts v. Humby (1837), 7 L. J. Ex. 45 ; Riohards 
V, Dyke (1842), 3 Q. B. 266 : James v. South Western 
Ry. (1872), L. R. 7 Exoh. 287 ; Farquharson v. Morgan, 
[1894] 1 Q. B. 652. Mentd. White v. Beard (1839), 2 Curt. 


I 


^ ^1 ** Pease v, Chaytor 

(186^3). 3 B.^ S. 620 ; R, v, Somersetshire JJ, G864), 29 
J. P. 197 ; R. t>. Pedlar (1865). 12 L. T. 17. 


2238. .] — \V^ere matters which are triable 

at common law arise incidentally in a case & the 
Ecclesiastical Ct. has jurisdiction in the principal 
point this ct. will not grant a prohibition to stay 
trial, unless the ct. proceeded to try contrary to 
the principles & course of the common law. The 
distinction in respect of cases where a proliibition 
, does or does not lie after sentence is this, if it 
appears on the face of the libel that the Eccle- 
siastical Ct, has no jurisdiction of the cause a pro- 
hibition shall go, because there interest reipublicae 
that they should not encroach upon the jurisdiction 
of the temporal cts. (Lord Mansfield, O.J.). — 
Fuli. V. Hutchins (1776), 2 Cowp. 422 ; 98 E. R. 
1165. 


(1884), Cab. & El. 312. Refd. Shatter v. iViond (1690), 

1 Show. 158, 172 ; (^amden v. Home (1791), 4 Toini Rep. 
382; Gould v, Gapper (1804), 5 Eawt, 3U; Burder v. 
Voley (1840), 12 Ad. & El. 233 ; Evans v. Gwyn (1844), 
5 Q. B. 844. 

2239. .] — ^Blacquiere v, Hawkins (1780), 

1 Doug. K. B. 378 ; 99 E. R. 244. 

Annotations .—Befd. London Corpn. r. Cox (1867), L. R. 

2 H. L. 239. Mentd. Piper v. ChalTeU (1845), 14 M. & W. 
624 ; Re Roux v. Merton, H. v, London Corpn. (1872), 27 
L. T. 61. 


2240. .] — Ex p, Cowan (1819), 3 B. & Aid. 

, 123 ; 106 E. R. 608. 

I Annotations : — Reid. Forster v, Forster & Berridgro (1863), 

8 L. T. 661 ; Combo v. De La Bere (1882), 22 Ch. I). 316 ; 

, Hoyworth v. London Corpn. & Rhodes (J884), Cab. & El. 

' 312. Mentd. He Heath, Kx p. Heath (1832), 2 Deae. & Ch. 

140; Re Battlne (1833). 1 Nev. & M. K. B. 679; Re 

Thompson (1849), 14 L. T. O. S. 186. 

2241. ,] — Roberts!’. Humby, N o. 2277, poaL 

I 2242. .] — Bridge v. Branch, No. 2819, post, 

I 2243. Before execution.] — A prohibition 

was granted on the groimd of no jurisdiction 
although judgment had been given eight years 
I before but no execution issued. — Keech v, Potts 
(1661), 1 Keb. 3 ; 83 B. R. 775. 

2244. .] — Denton v. Mahshaij. 

I (1863), 1 n. & C. 654 ; 1 New Rep. 242 ; 32 

L. J. Ex. 89 ; 7 L. T. 689 ; 27 J. P. 345 ; 9 Jur. 
N. S. 337 ; 11 W. R. 208 ; 158 E. R. 1046. 

2245. Although applicant mistakenly ac- 

quiesced in Jurisdiction .] — A representation against 
D. under Public Worship Regulation Act, 1874 

, (c. 86), s. 8, was sent to the Bishop of London 
, & was by him duly transmitted to the Archbishop 
i of Canterbury. The latter thereupon by instru- 
I ment of requisition, required the judge to hear 
the matters of representation “ at any place in 
Tjondon or Westminster, or within the diocese of 
liondon, as you may deem fit.’' The judge heard 
the case in the public library at Ijambeth Palace, 
which is neither in London, Westminster, nor the 
iocese of London, & gave judgment against D., 
who had notice of the proceedings but did not 
appear. A monition & subsequently an inhibition 
were issued against D., & his benefice was se- 
questered. D. did not know that the patronage 
of his living had been transferred to the bishop 
until after the sentence had been given against 
him & the monition issued. After D.’s sequestra- 
tion & nine months after the sentence ho applied 


2224 i. After judgment,] — Oommeb- 
oiAi. Banking Co. v, Balgarnib (1864), 
3 N. S. W. S. C. R. 27.— AUS. 

2224 il. Where notice of objection 

to jurisdiction filed before judgment ,] — 
Deft, filed a notioe disputing the juris- 
diotion of a ot. in M., but did not appear 
at the trial. Sc Judgment was given 
OMinst him. Subsequently a transcript 
of the Judgment was transmitted to a 
ot. in S, :—Held : the Judgment did 


not thereby become a Judgment of the 
S. ot., & prohibition to the M. ot. was 
granted after such transmission . — Re 
Elijotf V, Norris (1889), 17 O. R. 78. 

—CAN. 

2224 iii. ,y—Re Kerr v. Smith 

(1894), 24 O. R. 473.— CAN. 

22241V. ^.1 — Prohibition may 

issue after sentence If it be shown that 
the Jurisdiction of the inferior ct. has 


been exceeded. — Hickson v, Wilson 
(1897), 2 Terr. L. R. 426.— CAN. 

2224 V. .] — Where tlio objection 

to the Jurisdiction of an inferior ot. 
appears on the face of the proceedings 
prohibition lies at any time, even 
after Judgment or sentence, in spite of 
laches or acquiescence on the part ot 
appet.— R. V. Jack (1915), 49 N. 8. R. 
238.- CAN. 


6. — ^VOL. XVI, 


C C 
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Sect, 5.-- Stage of proceedings at which writ granted: 
Sub-sects. 2 dh Bt A, dt Is, Sect, 6.] 

for a prohibition to the Arches Ot. : — Held : the 
prohibition must be g^ranted, for the bishop was 
patron of the benefice within s. 16 of the Act 
&: was disqualified from acting in the matters of 
the representation, & D. had not acquiesced in 
the proceedings & his application for a prohibition 
was not too late. 

We should before the Jud. Acts have required 
appct. to declare in prohibition in order that our 
judgment might be reviewed in a Ct. of Appeal. 
J3ut that proceeding is now unnecessary as an 
appeal lies against the judgment with the same 
advantage to all parties & without the delay & 
expense of pleadings {per Cub.). — Sbrjeant v. 
Daub (1877), 2 Q. B. D. 558 ; 46 L. J. Q. B. 781 ; 
37 L. T. 153 ; 41 J. P. 694, D. O. 

Annotations: — ^BeU. Hudson v. Tooth (1877), 3 Q. B. D. 
46 ; Toomer r. L. C. & D. Ry. (1877), 2 Ex. D. 450. 
Mentd. Tolputt v. Mole, [1911] 1 K. B. 87. 

2246. After appeal.] — ^Morton’s Case, No. 2102, 
ante. 

2247. .] — Gorham v. Exeter (Bp.) (1850), 

16 Q. B. 52 ; Brod. & F. 64 ; 7 State Tr. N. S 
1071 ; 7 Notes of Cases Supp. Ixvi. ; 19 L. J. Q. B. 
279 ; 15 L. T. O. S. 87 ; 14 Jur. 480 ; 117 E. R. 
377 ; sub nom. R. v. Fust, 14 J. P, 258 ; subsequent 
proceedings, 10 C. B. 102 ; 6 Exch. 630. 

Annotations : — Refd. Kimpton v. Willey (1850), 19 L. J. C. P. 

269. Mentd. Re Barnard (1852), 2 De G. M. Sc O. 359 ; 
Rldfidale r. Clifton (1877), 36 L. T. 865 ; Lord Advocate 
V, Walker Trustees, [1912] A. C. 95 ; Associated News- 
papers r. London Corpn., 11916] 2 A. C. 429. 

2248. .] — Harrington (Earl) v, Ramsay 

(1853), 8 Exch. 879 ; 22 L. J. Ex. 326; 21 ' 
L. T. O. S. 187; 17 J. P. 440; 1 W. R. 456 ; 

1 C. L. R. 1038; 165 E. R. 1610; subsequent 
proceedings, sub nom. Re Harrington (Earl), 

2 E. A B, 669. 

Annoiati(yn : — Befd. Barker v. Palmer (1881), 30 W. R. 59. 


Sub-sect. 3. — ^Want of Jurisdiction not 
Apparent on Record. 

A. Before Judgment. 

2249. Whether before or after plea to Jurisdic- 
tion.] — A prohibition may issue against a suit in an 
inferior ct. on an affidavit that the ct. has no 
jurisdiction before a plea is entered to the juris- 
diction. — Turner v. Weston (1688), 2 Lut. 1023 ; 
125 E. R. 570. 

Annotation : — Befd. London Corpn. v. Cox (1867), L. R. 
2 H. L. 239. 

2250. .] — The ct. will not grant a prohibition 

to an inferior ct. on a suggestion that the matter 
is out of their jurisdiction, unless a plea be pleaded 
to their jurisdiction before imparlance & refused. — 
C'LERK V. Andrews (1689), 1 Show. 9 ; 89 E. R. 
414 ; sub nom, Andrews v, Cleree, Carth. 26 ; 
Comb. 109. 

Annotations .—Bald. London Corpn. e. Cox (1867), L. R. 
2 11. L. 239. Mentd. Westoby v. Day (1853), 1 C. L. R. 
1057 : London Joint Stock Bank v. London Corpn. 
(1875), 1 C. P. D. 1. 

2251. .] — Until proceedings after the plea 

have been hM below, the ct. will not grant a 
proliibition. — Borough v. Fowler (1766), 1 

Keny. 354 ; 90 B. R. 1019. 

2262. Whether after plea to Issue.] — Anon., No. 
2206, ante. 


2253* Before trial.] — Wadsworth v. 

Spain (Queen), Be Haber v, Portugal (Queen), 
No. 2114, ante. 

2254. Whenever proceedings disclose want of 
Jurlsdlotlon.] — ^A prohibition was granted on an 
affidavit that deft, to a libel for tithes in kind in 
the spiritual ct. answered on oath or pleaded a 
modus, without its appearing that the modus was 
regularly pleaded below, so as to be put in issue 
there. — French v. Trask (1808), 10 East, 348 ; 
103 B. R. 807 ; subsequent proceedings, sub nom. 
Trask v. French (1812), 16 East, 574. 

Annotations: — CrODad. Beauchamp v. Turner (1839), 10 

Ad. & El. 218. Refd. Byerley v. Wlndus (1826), 5 B. & C. 

1 ; London Corpn. r. Cox (1^67), L. H. 2 H. L. 239. 

2255. .] — London Corpn. v. Cox, No. 2112, 

ante. 

2256. Before execution.] — Heyworth v. 

London Corpn. & Rhodes, No. 2272, post. 

B. After Judgment. 

2257. General rule.] — ^Prohibition will not issue 
after judgment &; execution, in a case where the 
defect does not appear on the face of the proceed- 
ings. 

Where two plaints had been entered on the same 
day by the same plti. against the same deft, for 
goods sold & delivered ; A judgment had been 
given & execution levied but not satisfied : — 
Held : this was a sufficient defect apparent on the 
face of the proceedings to enable the superior ct. 
to issue a prohibition against proceeding in the 
second action. — ^Acworth v . Dowsett (1848), 
Cox, M. & H. 118 ; sub nom. AcKWOimi v. Dow- 
sett, 11 L. T. O. S. 152 ; 12 J. P. Jo. 324. 

2258. Prohibition will not lie.] — It is too late 
after sentence to apply for a prohibition (Dod- 
debidge, j.). — Harris v . Dilworthy (1627), 
Palm. 423 ; 81 E. R. 1153. 

2259. Unless proceedings disclose want of 

Jurisdiction.]— Anon. (1610), 12 Co. Rep. 77 ; 77 
B. B. 1365. 

Annotations: — ^Befd. London Corpn. v. Cox (1867), L. R. 

2 H. L. 239 ; Combe r. De La Boro ()882), 22 Ch. D. 316. 
Mentd. Morton’e (’ase (1661), 1 Sid. 65. 

2260. .] — Walker v . Adams (1667), 

1 Sid. 331 ; 82 E. R. 1139. 

2261. .]— SiiEBMOUUN V. Sands 

(1697), 1 Ld. Baym. 271 ; 91 E. R. 1078. 

2262. .] — Barker v . Wharton (1726), 

1 Barn. K. B. 2 ; 91 E. R. 2 ; sub nom. Barber & 
Philpot V. Wharton, 2 Ld. Raym. 1452. 

2268. •] — Gould v . Gapper, No. 2187, 

ante. 

2264. .] — Ricardo v . Maidenhead 

Local Board of Health (1857), 2 H. & N. 257 ; 

27 L. J. M. C. 73 ; 29 L. T. O. S.' 166 ; 21 J. P. 

359 ; 5 W. R. 691 ; 167 E. R. 107. 

Annotation : — ^Befd. Denton v. Marshall (1863), 7 L. T. 689. 

2266. If inferior court has in fact Juris- 

diction.] — ^Anon., No. 2224, ante. 

2266. .]— Anon. (1698), 12 Mod. Rep. 

236 ; 88 E. R. 1286. 

2267. .] — Owen v. Hughes (1720), 

Fortes. Rep. 199 ; 92 E. R. 817. 

2268. ,] — Read v. Dbataby (1734), 

7 Mod. Rep. 199 ; Ridg. temp. H. 42 ; 87 E. R. 
1188 ; sub nom. Reed v. Doltery, 2 Bam. E. B. 
392. 

Annotation : — ^Reld. Patten v. CasUeman (1753), 1 Lee. 387. 


PART VIII. SECT. 6 , SUB-SECT. 8 . — B. f. Prohibition will not lie — Where 

2267 1. General rule.] — For a defect no iniustice done.] — Re Sovbkbxn 
not appearing on the face of the pro- Mrrr Glovib & Kobe Co. v. Camrrok 

ceediniw, prohibition wlU not be (1915). 9 O. W. N. 270 ; 35 O. L. R. 

mnted. — Re Hawkins v. Batzold 143. — CAN. 

^ f 94. — g. Prohibition discrelionary — Where 

/«w not brought forward, until after 


judgment.] — Where the inferior ct. 
has Jurisdiction, except from the exist- 
ence of nndiseiOBod facts within the 
knowledge of deft., who allows the ot. 
to proceed to Judgment without 
oloBlng the want of Jurisdiction, the 
interference of the 8ui»ei1or ct, by pro- 
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2869 . - 

2288, ante, 
2270. 


-.] — WXTLL V. HUTOHIKS, No. 

-•] — Pbabs V. WHiSON (1851), 

0 Exch. 833 ; 20 L. J. Ex. 881 ; 18 L. T. O. S. 62 ; 
16 J. P. 7 ; 16 Jut. 982 ; 166 E. R. 782 ; sub nom. 
Pbabs V* Williams, 2 L. M. & P. 616. 

AnnotatioiM : — Hentd. ^ 

578 ; Hewston v, PhlUlpB (1856), 11 JBDxoh. 699. 

2271. V, Db La Serb 

(1882), 22 Oh. D. 316 ; 48 L. T. 298 ; 31 W. R. 
268, 0. A. . . 

2272. •] — ^Where m an action m an 

inferior ct., upon the facte disclosed at the trial & 
relied on by pltf., a clear want of jurisdiction over 
the cause is for the first time made apparent, 
deft, has a right, at any time before execution has 
been completed, to claim a prohibition to restrain 
all further proceedings, & to prohibit any further 
excess of jurisdiction. 

Prohibition will not go to an inferior ct. if such 
ct. had in fact jurisdiction over the cause, although 

1 he facts in evidence at the trial in the inferior 
ct. were not such as to give that ct. jurisdiction. — 
Heyworth V. London Cobpn. & Rhodes (1884), 
1 Cab. & El. 312. 

2273. If no prior objection taken to Juris- 

diction.] — A question arose whether after a verdict, 
when the party had admitted the jurisdiction by 
pleading, ^ had stood trial, it was not too late to 
come for a prohibition : — Held : the prohibition 
must be refused on the ground that the party had 
neglected to plead to the jurisdiction or to move 
for a prohibition till after verdict & judgment. — 
Endike V. Steed (1078), 1 Freem. K. B. 294 ; 89 
E. R. 213 ; aid) nom. Mendyke v. Stint, 2 Mod. 
Rep. 271 ; aiib nom. Nendick v. Stuit, 3 Keb. 
831, 849. 

Anmiediona : — Mentd. Higginson v. Shelf (1708), 1 Com. 153 ; 
Frith V. Guppy (1806), L. R. 2 0. P. 32. 

2274. .1 — Coke v. Hawkins (1691), 

12 Mod. Rep. 13 ; 88 E. R. 1133. 

2276. .] — King v. Jewell (1776), 7 

Ves. 268 ; 32 E. R. 106. 

Annataiion : — ^Reld. London Corpn. v. Cox (1867), 16 W. R. 
44. 

2276. .] — ^Brown V. Irvin (1770), 

7 Ves. 258 ; 32 E. R. 104. 

Annotation: — ^Befd. London Corpn. v. Cox (1867), 16 W. R. 
44. 

2277. & delay in application.] — Where 

the want of jurisdiction appears on the face of 
the process, the ct. will grant a proliibition after 
sentence. 

Senible : it will also grant it, though the want 
of jurisdiction does not so appear, when the party 
has had no opportunity of applying earlier to the 
superior ct., & has not acquiesced in the pro- 
ceedings. — Roberts v. Humby (1837), 3 M. & W. 
120 ; 6 Dowl. 82 ; Murp. & H. 331 ; 160 E. R. 
1081 ; sub nom, R. v. Bath Court op Requests 
CoMRs., Roberts v, Humby, 7 L. J. Ex. 46. 
Annotaiums : — Coilfd. Yatwe v. Palmer (1849), 14 L. T. O. S. 
109. Brid. Klmpton v. WlUey (1850), 9 C. B. 719 ; Denton 
V. Marshall (1863), 1 H. C. 654 ; London Corpn. v, Cox 
(1867), L. R. 2 H. L. 239 ; R. v. Shropshire County Court 
Judge (1887), 20 Q. B. D. 242 ; Farquharson v, Morgan, 
11894] 1 Q. B. 552. Mentd. Be Lenaghan, Robinson v. 
ens^han ^1848^ 2 Exoh. 333 ; Head v. Lincoln Bp. 


Oo„ Eie p. pHTtxiPS (1866), 10 Bxch. 781 ; 24 
L. J. Bx. 79 ; 24 L. T. O. S. 223 ; 19 J. P. 108 ; 
1 Jtir. N. S. 143 ; 3 W. E. 174 ; 3 O. L. E. 820 ; 
166 E. E. 636. 

2279. .]— Eas p. Michaei, (1872), L. E. 

7 Q. B. 658 ; 41 U J. Q. B. 349 ; 26 L. T. 871 : 
1 Asp. M. L. O. 337. 

2280. .] — Broad v. Perkins, No. 2113, 

ante. 

2281. Unless good reason given.] — 

London Corpn. v. Cox, No. 2112, ante. 


(1889r), 14 ] 

2278. 


-.] — Re Chelsea Waterworks 


Sect. 6.— TO WHAT TRIBUNALS GRANTED. 

2282. General rule.] — This Ct. hath power to 
prohibit all other particular cts., which do hold 
plea by reason of their particular juris^ctions, or 
if they have a general jurisdiction by Act of Par- 
liament, if they do exceed their authority they 
are by the common law to be proliibited by this 
ct. And this so by the common law that all 
particular cts. either in respect of the place, or 

I of the causes to be there determined, if they do 
I exceed their authority they are by the common 
law to be prohibited by this ct. (Coke, C.J.). — 
j Warner v. Suckerman Coates U615), 3 Bulst. 

119 ; 81 B. R. 101 ; avb nom. Coats & Sucker- 
' MAN V. Warjhsr, 1 Roll. Rep. 252. 

I Anmdaticnh : — Reid. Forstor v. Forster & Berridge (1863), 

4 B. &: S. 187. 

2283. .] — The ct. may grant a prohibition 

to a ct. pretended & also where it is doubtful 
whether it will lie or not. — ^A non. (1701), 12 Mod. 
Rep. 415 ; 88 E. R. 1440. 

2284. .] — Naval Cts.-Martial, Military Cts.- 

Martial, Cts. of Admiralty, Cts. of Prize are all 

^ liable to the controlling authority which the cts. 
at Westminster Hall have from time to time 
exercised for the purpose of preventing them from 
I exceeding the jurisdiction given to them ; the 
general gn'ound of prohibition being an excess of 
jurisdiction when they assume a power to act in 
matters not within their cognizance (Lord Lough- 
borough, C.J.). — Grant v. Gould (1792), 2 
Hy. Bl. 69 ; 126 E. B. 434. 

Annotations : — CoBSd. R. v. Herford (1860), 24 J. P. 628 ; 

Dawkius v. Paulot (1869), L. R. 5 Q. B. 94. Refd. Re Poo 

(1833), 5 B. & Ad. 681 ; Re Maiisergh (1861), 1 B. & S. 

400 ; R. V. McCarthy (1866), 14 W. R. 918 ; Dawkina v. 

Rokeby (1873), L. R. 8 Q. R. 255 ; R. v. Army Council, 

Ex p. Ravonsoroft, [1917 J 2 K. B. 504 ; Heddon v. Evans 

(1919), 35 T. L. R. 642. Mentd. Da\)vklns t>. Rokeby 

(1866), 4 F. &F. 806 ; Fraser v. Balfour (1918), 87 L. J. K. B. 

1116. 

2285. Criminal & civil courts.] — Prohibi- 

tion lies to a ct. of criminal, no less than to one of 
civil, jurisdiction. 

A rule for a prohibition was made absolute pro- 
hibiting a coroner from further holding an inquisi- 
tion respecting the origin of a fire in the city of 
Manchester. — R. v. Herford (1860), 3 E. & E. 
115 ; 29 L. J. Q. B. 249 ; 2 L. T. 459 ; 24 J. P. 
028 ; 6 Jur. N. S. 750 ; 8 W. R. 579 ; 121 B. R. 
387. 

2286. Court with limited Jurisdiction.] — 

Held : prohibition still lies to the Ct. of Admlty., 
although it possesses by statute some of the powers 
of a superior ct. ; & pltf. is entitled to have the 


hlbition is discretionary .-^Archibald 
V. Bushey (1878), 7 P. R. 304.— CAN. 


■. J — Friendly v. Need- 
LER (1884), 10 P. R. 267,— CAN. 

J — Where the want 

of jurlsdiotlon is not apparent Sc the 
facts are not brought forward until 
after judgment, the grantiiig of pro- 
hibition 10 in the maoretion of the 


ot. — R utherford v. Walls (1892), 
8 Man. L. R. 96.— CAN. 

I, .] — Where the want of 

Jurisdiotion of an inferior ct. does not 
appeeur on the face of the prooeed- 
ini^ Sc the application for prohibition 
is not made until after the judgment 
or verdict in that ct., appot. is not as 
of right entitled to the writ, but the 


superior ot. has a discretion to refuse 
it. — ^Maxwell v. Clark (1895), 10 
Man. L. R. 406.— CAN. 

PART VIII. SECT. 6. 

2286 I. Oenerai rule — Court with 
limited jurisdiction .] — Prohibition 
lie to a ot. of limited jurisdiction 
although it be a superior ot . — Ex p. 

o o 2 
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Sect, 6. — 'J^owhat irib unaU gran ted. Sect, 7.] 

proliibition issued, inasmuch as the jurisdiction 
given to the ct. by Admiralty Ot. Act, 1861 (c. 10), 
s. 13, could only be exercised when ** the ship or 
proceeds thereof were under arrest, &: in this 
case neither the ship nor the proceeds, nor anything 
equivalent to her proceeds, were at any time under 
arrest. 

I do not call the Ct. of Admiralty an inferior ct. 
but treating it as a superior ct. with a limited 
jurisdiction, it is subject to prohibition, though 
superior in name, like many other cts. nominally 
superior but still liable to prohibition, their juris- 
diction being limited (Wiu.es, J.). — James t*. 
South Western By. Co. (1872), K K. 7 Exch. 
287 ; 41 L. J. Ex. 186 ; 27 L. T. 382 ; 21 W. R. 
25 ; 1 Asp. M. L. C. 428, Ex. Ch. , 

AnnotcUion : — Mentd. The Franconia (1877), - P. D. 163. * 

2287. Judicial tribunals.] — By a proclama- | 

tion dated Dec. 10, 1920, the Lord-Lieutenant of 
Ireland proclaimed certain counties, including 
Coimty Cork, to be under martial law. By a 
proclamation dated Dec. 12, 1920, the C^ominander- 
in-Chief in Ii*eland declaimed the unauthorised 
carrying of arms to be punishable by death, & he 
authorised the general officer commanding in 
Cork to issue orders for the holding of military 
cts. as might be necessary. In May, 1921, applts., 
who were civilians, were tried by a military ct. 
held by order of the General under the authority 
of the Commander-in-Chief on a charge of im- 
properly carrying arms, & were convicted & sen- 
tenced to death, subject to confirmation : — Held : 
prohibition would not lie, because the officers 
constituting the military ct. did not claim to act 
as a judicial tribunal in any legal sense, & they 
were jxmeii officio,— He Clifford & O’Suulivan, 
[1921 1 2 A. C. 570 ; 90 L. J. P. C. 244 ; 126 L. T. 
97 ; 37 T. I.. R. 988 ; 05 Sol. Jo. 792 ; 27 Cox, 

C. O. 120, n. L. 

Admiralty court,] — See No. 2284, ante; Ad- 
miralty, Vol. I., pp. 100, 101, Nos. 10-23. 

2288. Attorney-General — Not a court — Though 
acting Judicially.] — Ex j>. Simon (1888), 4 T. L. R. 

754 

2289. .] — The A.-G. is not a ct. 

He may have a judicial function to perform, but 
he is not a ct. & prohibition doe.s not lie to him 
(TjORD Esher, M.R .). — He Van Geu>p:r’s Patent 
(1888), 6 R. P. C. 22, C. A. 

Avnotatwn : — ^Befd. IL v. C’ornptroller-Gcneral of Patents 
(1899), 68 L. J. g. B. 568. 

2290. Board of Trade — Examination by inspector 
— Into affairs of company.] — He Grosvenor & 
West End Railway Terminus Hotel Co., Ltd. 
(1897), 76 L. T. 337; 13 T. L. R. 309; 41 Sol. Jo. 
365, C. A. 

2291. .] — R. V, Board of Trade, Ex p, 

Derry (1917), 33 T. L. R. 316 ; 34 R. P. C. 241, 

D. C. 

Compensation authority — Reference by licensing 
Justices .] — See Intoxicating Liquors, 


2292. Coroner.] — R. v, Hbefobd, No. 2286, poet. 
County courts.] — See County Courts, Vol. Xlll., 
pp. 64d-651, Nos. 1011-1077. 

In respect of building society disputes.] — 

See Building Societies, Vol. VII., p. 497, No. 264. 

In respect of friendly societies disputes.] — 

See Friendly Societies. 

2298. County Palatine courts.]— Williams v. 
Lister (1667), Hard. 475 ; 146 E. R. 655. 

2294. .] — ^Beaumont v, Wigston Hospital 

(1614), 1 RoU. Rep. 42 ; 81 E. B. 313. 

j Annotation : — ^Beld. Lockoy v. DanK©rflold (1738), Andr. 286. 

2295. Chester.] — Grigg’s Case (1613), 

I Hut. 69 ; 123 E. R. 1100. 

Annotations: — ^Re!d. Vaughan v. Evans (1725), 1 Stra. 630. 
Mentd. London Cori)n. v. Cox (1867), L. H. 2 H. L. 239. 

2296. .] — Rowland v, Hockenhulle 

(1701), 1 Ld. Raym. 698 ; 91 E. R. 1366. 

2297. Lancaster.] — Ex p, Williams (1865), 

34 Beav. 370 ; 55 E. R. 677. 

See, also. Courts, p. 194, No. 987, ante, 

2298. Courts of appeal — After suit remitted to 
court below.] — Darby v. Cosens, No. 2220, ante, 

2299. Courts of Cinque Ports.] — Williams v. 
Lister (1667), Hard. 475 ; 145 E. IL 555. 

2300. Court of City ot Bristol.] — Waineman v. 
Smith, No. 2160, ante. 

Courts of Chivalry.] — See Courts, p. 1 93, Nos. 977, 
978, ante. 

Court of Passage of Borough of Liverpool.] — 

See Admiralty, Vol. I., p. 250, Nos. 1785, 1786. 

Courts-martial.] — See No. 2284, ante; Royal 
F*or ce s 

I 2301. Criminal courts.] — R. v, Heuford, No. 
2285, ante, 

2302. Divorce court.] — Forster v, Forster & 
Berridge (1863), 4 B. & 8. 187 ; 8 L. T. 661 ; 122 

I E. R. 430 ; sitb nom, Foster v, Foster k> Ber- 
' ridge, Ex p, Berridge, 2 New Rep. 353 ; 32 
I L. J. Q. B. 312 ; 10 Jur. N. 8. 254 ; 11 W. R. 799. 

I Annotations : — ^Refd. London Corpn. v. Cox (1867), L. K. 2 
I H. L. 239. Mentd. K. v. Twiss (1809), L. K. 4 Q. B. 407 ; 
R. V, Hurroy JJ. (1870), L. R. 5 Q. B. 466 ; Chambers r. 
Green (1875), L. H. 20 Kq. 552 ; Worthington v. Jeffries 
(1875), L. R. 10 C. P. 379 ; R. r. Kiehiuond Conllmung 
Authority, Ex p. Houitt, [1921] 1 K. B. 248. 

Ecclesiastical courts.] — See Ecclesiastical Law. 

2303. Electricity Commissioners.] — R. v. Elec- 
tricity CoMRS., Ex p, London Eusctricity 
Joint Committee (1923), Times, April 13. 

Income Tax Commissioners.] — See Income Tax. 
Inclosure Commissioners.] — See Commons & 
Rights of Common, Vol. XI., p. 73, No. 953. 
Justices.] See Magistrates. 

2304. Judicial Committee of Privy Council — 
Acting as ecclesiastical court of appeal.] — Ex p, 
Smyth, No. 1185, ante, 

2305. .] — R. V, Kensington (Ohurch- 

WARDENS) (1837), 1 Jur. 821. 

2308. .] — Chesterton v. Fariar, 

No. 2212, ante, 

2307. Land Commissioners — Under Copyhold Act, 
1887 (c. 73), 5. 11.] — R. V, Land Comrs. op 
England (1889), 23 Q. B. D. 59 ; 68 L. J. Q. B. 


Brenxan (1915), 15 S. R. N. S. W. 
173 ; 32 N. S. W. W. N. 51.— AUS. 

m. Art/itraiitm courts .) — Prohibition 
will lie to the ct. of arbitration. — 
CJLANrT V. BuTf HKRs* SHOP Employ#:s 
Union (1904), 1 O. L. R. 181.— AUS. 

n. .] — Held’ where the Presi- 

dent of t)»e Commonwealth Ct. of Con- 
ciliation & Arbitration has, without 
jurisdiction, made an award, prohibi- 
tion will lie to prevent further pro- 
ceedings in that ct. under the award. — 
Bum>EBS* LABOUREB8* CASE (1914), 
18 C. L. R. 224.— AUS. 


o. .] — Paulding & Co. v. 

Coastal Districts United Clerks i 
Industrial Union of Workers 
(1914), 16 W. A. L. R. 32.— AUS, , 

p. , Not if exclusive aidhorUy 

to determine industrial disputes .) — 
Dalokty & Co., Ltd. v. Metropolitan 
Shop Assistants & Warbuoubb 
Employees* Industrial Union of 
Workers (1914), 16 W. A. L. R. 139. 
—AUS. 

Q. Under Railway Art.) — 

LACfHINE, ETC. RY. CO. V, RkID (1914), 
Q. R. 23 K. B. 373; 20 D. L. R 


816.— CAN. 

r. Commissioners — Under Collection 
Act.) — ^A comr. under above Act is 
not a ot. & prohibition will not lie. — 
MoKay V, Campbell (1904), 30 N. S. R. 
622.— CAN. 

I. Under lAqiwr Licence Act, 

1887.) — Aboard of licence comrs. under 
I above Act is not a body against which 

S rohibltion wlU Ip granted, prohibiting 
tiem from issuing a Ifoenoe. — Re 
' Thoman*s License (1895), 26 O. R. 

I 448.— CAN. 

I t. Under Mining Act.) — Pro- 
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313 ; 63 J. P. 773 ; 37 W. R. 638 ; 5 T. L. R. 
446, O. A. 

2308. Local Government Board.] — R. v. Local 
Government Board, No. 2130, ante, 

2309. London County Council.] — R. v, London 
County Council, [1893] 2 Q. B. 464 ; 63 L. J. Q. B. 
4 ; 69 L. T. 680 ; 58 J. P. 21 ; 42 W. R. 1 ; 9 
T. L. B. 601 ; 37 Sol. Jo. 669 ; 4 R. 631, C. A. 

Mayor’s & City of London Court.] — See Mayor’s 
Court, London. 

2310. Patents — Comptroller-General.] — Re Hall 
(1888), 21 Q. B. D. 137 ; 67 L. J. Q. B. 491 ; 69 
L. T. 37 ; 36 W. R. 892, D. C, 

See, further, Patents & Inventions. 

Prize Court.] — See No. 2284, ante ; Prize Law 
& Jurisdiction. 

Railway & Canal Commissioners.] — See Rail- 
ways & CANAT.S. 

Registrar of Friendly Societies.] — See Friendly 
Societies. 

Salford Hundred CQurt.] — See Courts, pp. 202, 
203, Nos. 1111-1114, ante, 

2311. Sheriff.] — Griffiths v, Stephens (1819), 


Visitors of charities.]— /8ec Charities, Vol. VIII., 
p. 390, Nos. 2098-2100. 


Sect. 7.— LOSS OF RIGHT TO. 
Prohibition of proceedings in county court.] — 

See County Courts, Vol. XIII., pp. 470, 487, 
647, 560, 661, Nos. 193, 370, 1033, 1060-1073. 

2313. Whether by waiver or acquiescence.] — 
A prohibition was refused because the party apply- 
ing had submitted to the jurisdiction of the spiritual 
ct. — Smith v, Poyndreill’s Executors (1627), 
Cro. Car. 97 ; 79 E. R. 686. 

Annotation : — ^Mentd. Woodward y. Makepeace (1688), 1 
Salk. 164. 

2314. Submission to jurisdiction — Want of 

jurisdiction apparent on face of proceedings.] — 

Donegal v, Donegal (1821), 3 Phillim. 597; 
1 Hag. Con. 6, n. ; 161 E. R. 1426 ; stib nom, 
Chichester v, Donegal, 6 Madd. 375. 

Annotation .— Mentd. l*arkc» V. Parkes (1852), 2 Rob. Eccl. 
5J8. 


1 Chit. 196. 

Annotations Bowden v. Hall (1843), Dav. & Mcr. 

5< ; Faulkner v. Johnson (1843), 7 Jur. 584. 

2312. & Commissioners of Woods Forests 

— Not where verdict found under 9 & 10 Viet., c. 38 
— Sheriff functus officio.] — Chabot v, Morpeth 
(Lord) (1848), 15 Q. B. 446 ; 117 E. R. 528 ; sub 
nom. Re Chabot, 17 L. J. Q. B. 336 ; 12 Jur. 
1023 ; 8ub nom, Chabot v. Woods, Forests, 
etc. Comrs., 11 Ij. T. O. S. 287 ; subsequent pro- 
ceedings, sub nom, Chabot v, Morpeth (Lord) 
(1850), 19 L. J. Q. B. 377. 

Annotations : — Refd. It. v, Kensington Iiieonie Tax Comrs., 
11913] 3 K. B. 870 ; Re Clifford & O’Sullivao, 11921] 2 
A. C. 570. Mentd. Williams v. Admiralty Lords (^omrs. 
(1851), 11 C. B. 420 ; R. v, L, 8c N. W. Ity. (1854), 3 K. 8c B. 
4 43. 

Stannaries Court.] — See Courts, p. 203, No. 1 1 17, 
ante. 

Tithe Commissioners.] — See Ecclesiastical 
Law. 

University courts.] — See Courts, p. 200, No. 
1071, ante. 


2315. .] — Farquuarson v, Mor- 

gan, No 2110, ante, 

2316. Want of jurisdiction not 

apparent on face of proceedings.] — A party is not 
entitled to a writ of proliibition if, at the trial in 
the ct. below, he acquiesces in the proceedings, 8c 
the proceedings themselves are coiTect upon their 
face. — Yates v. Palmer (1849), 6 Dow. 8c L. 283 ; 
Rob. L. & W. 87 ; Cox, M. & H. 314 ; 14 L. T. O. S. 
109. 

Annotations : — Consd. Re Knowles v. Holden (1855), 24 
L. J. Ex. 223. Reid. Farquharsou i’. Morgan, 11894] 
1 Q. B. 552. 

2317. In knowledge of applicant.] 

— Broad v, Perkins, No. 2113, ante, 

2318. Sufficiency of evidence.] —Schneider 

V, Edelstein (1891), 35 Sol. Jo. 416, D. C. 

2319. What amounts to — Not entering 

appearance.] — ^Whore an action has been com- 
menced in the Mayor’s Ct. deft, does not, by 
entering appearance, not under protest, & taking 
other steps, waive his right to object to the 


hibition will lie to a Gold C’omr. 
acting as judge of a mining ot. — Bukk 
r. Tunstall (1890), 2 B. C. R. 12.— 

CAN. 

a. Vice -Admiralty Court.] — Prohibi- 
tion will Issue to a vice -admiralty 
et. if exceeding its jurisdiction . — Ex p. 
Hunter (1844), Res. & Eq. Jud. 8.— 

AUS. 

b. — A.-G. OF Canada r. 

Flint (1884), 4 (J. L. T. 116; 15 

8. R. 453.— CAN. 


PART VIII, SECT. 7. 

2813 I. Whether by waiver or acquire- 
ccncr.] — l^rohibitlon will not go where 
the jurtsdlotlon of an inferior ot. hae 
been acquiesced in, unless ex debitc 
justiiicB. Whei*o there Is absolute 
want of jurisdiction, prohibition will 
be granted if anytliing remains to be 
which can bo prohibited, even 
after judgment, & notwithstanding 
Mquiesoouco In the proceedings of tho 
t ot.— Maslin V. Casey (1882), 

1 N. Z. h, R. 138.— N.Z. 

— Acquiescence is no 

bar to an application for prohibition 
where the ct. to be prohibited was aware 
of t he want of J urisdiction & nevertheless 
reason of the 
a^inotlon between aoqulesoenoe where 
the want of jurisdiction appears on the 
ppoo^dings 8c acquiescence 
appear.— WmBMU 

2818 01. Thwe can be no 


walvcT or acquiesoetico where there is 
a defect of jurisdiction over tho cause, 
at all events before judgment is re- 
corded ; but after judgment, if tho 
objection to the jurisdiction has not 
been pievlously sot up, proliibition 
^vlll not go unlass the defect Is apparent 
upon the prooeediuc^. — Wells v. 
Caiiew (1900), 19 N,Z, L. R. 349.— 
N.Z. 

2314 1. Submission to jurisdic- 

tion.] —An appet. for prohibition 
against a judge of an inferior ct. for 
excess of jurisdiction, who has appeared 
at the trial, cross-examined witnesses, 
argued the case before the judge, 8c 
taken no exception at the time to the 
jurisdiction, is precluded by his own 
act from objecting to the jurisdiction 
after judgment entered & execution 
issued in the division ot . — He Bur- 
ROWES (1888), 18 C. P. 493.— CAN. 

2314 ii. .] — Where deft, has 

taken his ohancos at the trial, 8c has 
neither appealed nor suflaciontly ao- 
oounted for his delay in moving for 
a prohibition, tho discretion of the ct. 
should not be exercised in his favour. — 
Re Soules t5. Little (1888), 12 P. R. 
533.— CAN. 

2314 iii. .1— /e^'MrPHERSON 

V. McPhbe (1891), 21 O. R. 411.— CAN. 

2314 iv. Want of jurisdic- 

tion apparent on face of proceedings.] 
— WTiere the want of jurisdiction is 
apparent on the face of the proceedings 
prohibition is not a matter of dis- 
cretion, but should bo granted. In 
snob ease waiver or aoquiesoenoe can- 


not create jurisdiction ; nor can 
laches operate to defeat tho right to 
prohibition. — Re Nowell & Carlson, 
[1919J 1 W. W. R. 387.— CAN. 

2314 V. Where there is 

a statutory provision of which advantage 
taJeen.] —Chase v. Sing (1899), 6 

B. C. R. 454.— CAN. 

I 2314 Vi. .1—726 

Nowell & Carlson, [191911 W. W. R. 
387.— CAN. 

2316 1. Want of jurisdic 

lion not apparent on face of proceedings,] 
— Acquiescence disentitling tho writ can 
only bo whore the defect of jurisdic- 
tion Is not apparent on tno face of tho 
proooodings. — R. v. Harvey (1879), 
O. B. & F. 165.— N.Z. 

2319 i. What anwunts to — 

General rule.] —When want of jurisdic- 
tion arises, not from tho nature of the 
subject of the suit, but because deft, is 
not resident within tho jurisdiction, 
then, if deft, appears for tho purpose of 
entering into the merits of the suit, he 
cannot afterwards apply for prohibi- 
tion ; but if he takes express objection 
to the jurisdiotion, 8c promptly applies 
for prohibition, ho cannot be said to 
have submitted to the jurisdiotion.— 
Bank of Montreal v. Poynbr (1891), 

7 Man. L. R. 270.— CAN. 

2319 ii. Abortive attempt to 

appco/. 1— An abortive attempt to 
appeal is not a bar to right to move for 
prohibition. — Swanick v, Kotinsky 
(1909). 14 O. W. R. 637 ; 19 O. L. R. 
407.— CAN. 

2819111. Rdav.l — ^B bndioo 
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Sect 7 . — Loaa of right to. Sect, 8: Subjects, 1, 2 
^3J 

jurisdiction so soon as he ascertains exactly what 
the nature of pltf.*s claim against him is. — v, 
Cohen (1894), 71 L. T. 824 ; 39 Sol. Jo. 27, C. A. 
Annotation, — ^FoUd. darker Knowles. [1018] 1 K. B. 128. 

2820. Obtaining orders for particulars 

& discovery — On undertaking to plead.] — In an 
action in the Mayor’s Ot. for a sum exceeding £60, 
the whole cause of action did not arise within the 
City of London. Deft, obtained orders for par- 
ticulars on his undertaking to plead to the issue. 
He also obtained an order for discovery of docu- 
ments. Deft, having applied for a writ of pro- 
hibition : — Held : deft, had waived the objection 
to the jurisdiction, &; a writ of prohibition should 
not issue. — Suckan v, Weineh (1901), 17 T. L. R. 
494, D. O. 

2821. By delay.] — St. Magnus-the-Mabtyr, 
WITH St. Margaret, New Fish Street, & St. 
Michael, Crooked IjAne, London (Parochial 
Church Council) r. London Diocese Chancellor, 
[1922] W. N. 295, D. C. 


Sect. 8. —^PROCEDURE. 

Sub-sect. 1. — In General. 

2322. Necessity for uberrima fldes.] — Appct. 
obtained a rule nisi directed to the Income Tax 
Comrs. calling upon them to show cause why a 
writ of prohibition should not be awarded to pro- 
hibit them from proceeding upon an assessment 
upon certain grounds. The Div. Ct., without 
dealing with the merits of the case, discharged 
the rule on the groxmd that appct. had suppressed 
or misrepresented the facts material to her apphca- , 
tion. On appeal : — Held: (1) the rule of the ct. I 
requiring vberrima fides on the part of appct. for j 
an ex p, injunction applied equally to the case of | 
an application for a i^e nisi for a writ of pro- j 
hibition ; (2) there having been a suppression of i 
material facts by appct. in her affidavit, the ct. I 
would refuse a writ of prohibition without going ' 
into the merits of the case. — R. v, Kensington 
Income Tax Comrs., Ex p, de Polignac (Prin- 
cess), [1917] 1 K. B. 486 ; 86 L. J. K. B. 257 ; 116 
L. T. 136 ; 33 T. L. R. 113 ; 61 Sol. Jo. 182, C. A. 

2823. Demise of Crown — Effect of.] — Dixe v. 
Browne (1626), Palm. 422 ; 81 E. R. 1162. 

2324. Time for application — Not on last day of 
term.] — A writ of prohibition cannot, at least 
except under special curcumstances, be moved for | 
on the last day of term. — Thorne v, Simmons ' 


(1860), 9 0. B. 223 ; 14 L. T. O. S. 420 ; 187 
B. R. 878. 

2825. Renewal of application — Where rule nisi 
discharged — ^Fresh affidavits.] — ^Where a rule nisi 
for a prohibition to an inferior ct. has been dis- 
charged, the ct. will not allow the motion to be 
renewed, upon affidavits stati^ matter not before 
presented to the ct., but existing at the time of the 
original application. — Ricketts v, Bodenham 
(1836), 4 Ad. & El. 433 ; 6 L. J. K, B. 102 ; 111 
E. R. 850 : stib nom. Bodenham v. Ricketts, 
6 Nev. & M. K. B. 537 ; 1 Har. & W. 766, n. 
Annotations : — Mentd. Roberto v, Humby (18.^7), 3 M. & W. 

120 ; White v. Beard (1839), 2 Curt. 480 ; Re Baiues 

(1840), Or. & Ph. 31 ; RlohardB v. Dyke (1842), 3 Q. B. 

256 ; Pease v, Chaytor (1863), 3 B. & S. 620 ; R. v, 

Podler (1865), 12 L. T. 17 ; James v. South Wefltern Ry. 

(1872), L. K. 7 Exch. 287 ; Farquharson v, Morgan, 

[1804] 1 Q. B. 552. 

2326. Inspection.] — In prohibition a motion to 
have liberty to inspect parish books, & to have 
them produced at the trial, was granted. — ^Locke 
V, Hybt (1721), Cooke, Pr. Cas. 21 ; 125 E. R. 933. 

See^ generality Discovery, Inspection & In- 
terrogatories. 


Sub-sect. 2. — Who may apply. 

2327. Either party.] — ^Anon. (1700), 12 Mod. 
Rep. 423 ; 88 E. R. 1425. 

2328. Appellant — To stay his own appeal.] — 
An applt. may move for a prohibition to his own 
appo^. — ^M artyn V, Canterbury (Archbp.) 
(1738), Andr. 258 ; 96 E. R. 388. 

2329. Joint parties.] — ^Where two are joined in 
a libel in the spiritual ct., they may join in the 
prohibition. — Wooo Sd Oarvernbr v, Symons 
(1629). Het. 147 ; 124 E. R. 412. 

2830. Not where Injury several.] — Two can- 

not join in prohibition whore the injury is several. 
— Kadwalader V, Bryan (1629), Cro. Car. 162 ; 
79 E. R. 741. 

2831. Party aggrieved — Or stranger — Where 
court has no Jurisdiction.] — ^Wadsworth v, Spain 
(Queen), Db Haber v, Portugal (Queen), No. 
2114, ante, 

2332. .] — London Corpn. n 

Cox, No, 2112, ante, 

2333. Discretion of court to refuse.] — 

Worthington v, Jeffries, No. 2118, ante, 

2334. .] — Forster v. Forster & Bbr- 

RIDGE, No. 2115, ante, 

2335. Stranger— At discretion of court.]— Forster 
V, Forster & Berridge, No. 2116, ante, 

2336. .] — The granting of a prohibi- 

tion on the application of a stranger is discretionary. 
— R. V. Twiss (1869), L. R. 4 Q. B. 407 ; 10 B. & S. 


COBPN. V. CRAVEN (1898), 24 V. L. R. 
173.— AUS. 


2319 iv. PermittiTtg plaintiff 

to proceed to judgment . \ — Robertson 
V. CORNWE^ (1878), 7 r. II. 297.— 


2819 V. Whether motion ti 

set ast^ jiuigment .} — ^An application b: 
deft, to the inferior ot. to set asid< 
the judgment Is not a bar to a motloi 
for prohibition . — Re McGregor v 
Norton (1889), 13 P. R. 223.— CAN. 

2819 Vi. .] — Deft. 

taken exception to the Juris 
motion, has not lost his right to pro 
hibition merely because he allowed th< 
case to be tried & Judgment signed 
especially as on the trial he still tool) 
exception to the Jurisdiction ; but bj 
subsequenUy moving to set aside th< 
Judgment, there Is such complete 
aoqiUesoenoe in the Jurisdiction wltt 
of the facts, that pro 
hibition wUT not Issue. — Qibbinb v 


Chadwick (1892), 8 Man. L. R. 209. — 

CAN. 

2819 vii. No old^c*ion to 

jurisdiction .] — ^Mewhinnby v. Ross, 4 

J. R. N. S. 13.— N.Z. 

PART Vlll. SECT. 8, SUB-SECT. 2. 

2881 i. Rartg aggrieved.}-— R. v. In- 
dustrial Court, Rx p. Rhys Jones 
Mactaggart Sc Birch, Ltd., [1915] 
S. R. Q. 165.— AUS. 

2381 11. ,] — Re Saltplbbt 

(Local Option By-Law of Township 
OF) (1908), 16 O. L. R. 298 ; 11 O. W. R. 
356, 545.— CAN. 

2881 111. Order sought to be pro- 

hibited made at his request .] — Where an 
erroneous order is made at the request 
of one of the peuties & is acted upon, a 
prohibition at the request of such party 
will be refused. — Richardson v, Shaw 
(1876), 6 P. R. 296.— CAN. 

2881 iv. Who instituted proceed- 

ings — To restroAn enforcement of order,] 


— ^A person who has sot the law In 
motion in a ct. having no jurisdiction 
in the matter may himself obtain a 
writ of prohibition to restrain the en- 
forcement of the order of that ot. — 
R. V. Harvey (1879), O. B. & F. 165. — 
N.Z. 


2886 1. Stranger — Inferior court acting 
wUhout jurisdiction ,] — If an inferior ot. 
acts without Jurisdiction, a stranger 
may apply for a prohibition . — Ex p. 
Fraser (1899), 20 N. S. W. L. R. 67 ; 16 
N. S. W. W. N. 211.— AUS. 


2886 iL Where court has no juris- 

diction — Immediat^y after notice of 
defective jurisdiction .] — Where a oouri 
has no jurisdiction to entertain an 
aimlication, & immediately after know- 
ledge of such application any person 
may apply for a writ of prohibition to 
strain farther prooeedl^. — ^M aster 
Brtailbrs Assocn. op New South 
Wales v. Shop Assistanto Union of 
New South Wales (1904), 2 C. L. K. 



Part VIII. — Prohibition. 


391 


298 : 38 L. J. Q. B. 228 ; 20 L. T. 622 ; 33 J. P. 
616 ; 17 W. B. 766. 

Annotations : — ^Mentd. Re St, Geonfe-in-the-Bast (1876), 
1 P. D. 311 ; Re St. Nicholas Cole Abbey, Re St. Benet 
Fink Ohurohyard, [1893] P. 58 ; Re Plumatead Burial 
Ground, [1895] P. 225 ; St. Nicholas Leicester v, Lanffton, 

^ P. 19 ; Re Bideford Parish, Ex p. Bldeford, U9003 
t ; Sutton V, Bowden, [1913] 1 (5h. 518 ; Fowko v, 
Berinffton, [1914] 2 Ch. 308. 


2887 . ,] — ^When a writ of prohibition has 

been issued to restrain proceedings in the Mayor’s 
Ot. on the application of a stranger to the suit, it 
cannot be sustained unle^ he can show that the 
ct. has exceeded its jurisdiction both with reference 
to the facts & the law, &> then it is a matter of 
discretion with the superior ct. whether or not to 
set it aside. — Chambers v. Green (1876), L. B. 
20 Eq. 562 ; 44 L. J. Oh. 600. 

Annotation : — Mentd. Ellis v. Flomlngr (1876), 1 O. P. D. 237. 

See, also, Nos. 2112, 2114, 2118, ante. Nos. 2349- 
2351, post. 

Nature of writ — Whether grantable ex debito 
Justitiee.] — See Nos. 2101-2111, ante. 


Sub-sect. 3. — ^Who may grant. 

2338. General rule — Any superior court.] — P eel’s 
Case, No. 2167, ante, 

2339 . Every Judge of High Court — Judica- 

ture Act, 1873 (c. 66 ).] — Hbdley v. Bates, No. 
2137, ante, 

2340. .] — ^Mackonochib v, Penzance 

(Lord), No. 2129, ante. 

2841. .] — (1) The granting of pro- 

hibition not being exclusively in the jurisdiction 
of the Crown side of the Q. B. Div., the High Ct., 
in making a rule absolute without pleadings, has 
power to make an order as to costs. 

(2) Prohibition was not a jurisdiction belonging 
any more to the Q. B. than to the other cte. It 
might be applied for & granted either in the Q. B. 
or the Bxch. or the 0. P. They all had concurrent 
jurisdiction Sc power to inhibit inferior tribunals. 
Prohibition, too, could be Sc was granted by the 
Ct. of Ch. (Lopes, L. J.). — B. v. London County 
JJ. Sc London County Council, [1894] 1 Q. B. 
463 ; 63 L. J. Q. B. 301 ; 70 L. T. 148 ; 68 J. P. 
380 ; 42 W. B. 226 ; 10 T. L. B. 189 ; 9 B. 148, 
C. A. 

Annotations: — As to (1) Apid. R. v. Jones, [1894] 2 Q. B. 

382 ; R. r. Woodhousc, [1906] 2 K. B. 501. Generally, 

Mentd. R. v. City of London Assmt. Com., [1907] 2 K. B. 

764. 

2342. Judge in chambers.] — B. v. Charing- 
Cross Bank (1889), 6 T. L. B. 41, D. C. 

2343. In vacation — Master of the RoUsJ — ^Writ 
of prohibition against a county ct. judge was 
granted in the vacation by the Master of the Bolls. 
— ^Wright v, Cattell (1860), 13 Beav. 81 ; 19 
L. J. Ch. 627 ; 16 L. T. O. S. 405 ; 61 E. B. 31. 

2344. Court of Chancery — When common 

law courts not sitting.] — When the common law 
cts. are not sitting, the Ct. of Ch. will upon an 
ex p, application grant a writ of prohibition to 
restrain an ecclesiastical ct. from trying a question 
of prescription . — Be Bateman (1870), L. B. 9 
Eq. 660 ; 39 L. J. Ch. 383 ; 22 L. T. 60 ; svb 


nom. Be Jenkins v. Llantrissant (Minister Sc 
Parishioners), Ex p. Bateman, 18 W. B. 425. 
Annotation FoUd. Ex p, Edwards (1873), 29 L. T. 529. 

2346. .] — Ex p, Edwards (1873), 

29 L. T. 629 ; affd, on other grounds, 9 Ch. App. 
138, L. C. Sc L. J. 


2346. Judge of Admiralty Division.]— Pltf. 

issued a plaint, on the admlty. side of a county ct., 
for damage by collision. Lefts, denied their 
liability, but at the trial judgment was given for 
pltf. with costs, subject to a reference to the 
registrar to assess the damages. Lefts, then paid 
into ct. by way of tender, a sum which was found 
by the registrar to be sufficient to cover the 
diunage. The judge thereupon rescinded so much 
of his judgment as dealt with the costs, Sc made a 
decree condemning pltf. in the costs of the action 
Sc of the reference. Pltf. applied to a judge of the 
Admlty. Div., who was sitting in chambers, in 
vacation, exercising the jurisdiction of all the 
divs. of the High Ct., for a writ of prohibition in 
respect of so much of the decree as dealt with the 
costs of the action. The application was refused, 
Sc the judge did not desire any further argument. 
Pltf. appealed. Sc an objection to the jurisdiction 
was raised: — Held: (1) by virtue of Jud. Act, 
1873 (c. 66), a judge of the Admlty. Div. has all 
the powers, as to prohibition, of a judge of the 
High Ct. ; (2) as the judge did not require any 
further argument, the appeal, in an admlty. cause, 
was direct to the Ct. of Appeal, notwithstanding 
County Cts. Act, 1888 (c. 43), s. 132, which only 
applied to proceedings in the High Ct,, Sc prevented 
an application to another Judge of the High Ct., 
or to another Div. Ct., when the first judge, or 
Div. Ct., had refused to grant the writ. 

It was asserted that prohibition was a matter 
which necessarily went into the Crown paper. Sc 
hence it followed that prohibition belonged to 
Crown practice & to the Q. B. Div. That was a 
mistake. Under the old system applications for 
prohibition might have been made to the Ct. of 
C. P. or to the Exch. Ct., or to the Q. B. separately ; 
since Jud. Act, 1873, by which all the cts. were 
merged together, writs for prohibition are usually 
moved for from the Crown side of the Q. B. Div., 
but there is nothing necessarily confining pro- 
hibition to Crown practice, & it is incorrect to say 
that it essentially & virtually belongs to the Crown 
side of the Q. B. Division, Sc in Jones v. Slee 
[32 Ch. D. 686] this ct. dealt with the matter as 
being within the jurisdiction of the Ch. Div. 
(Bowen, L.J.). — The Recepta, [1893] P. 255 ; 
62 L. J. P. 118 ; 69 L. T. 252 ; 41 W. R. 661 ; 
9 T. L. R. 635 ; 37 Sol. Jo. 580 ; 7 Asp. M. L. C. 
359 ; 1 B. 644, C. A. 

Annotations : — Generally, Mentd. Re London SrottiBli Per- 
manent Bldar. 8oo. (1893). 63 L. J. Q. B. 112 ; The Thcroaa 

(1894). 11 R. 681 ; Mowlem v. Dunne (1912). 106 L, T. 611. 

2347. Court of Chancery.] — ^Although the Ct. of 
Ch. may have jurisdiction to grant a writ of pro- 
hibijbion yet the proper course is, during term time, 
to apply to one of the cts. of common law. — Re 
Foster (1867), 24 Beav. 428 ; 30 L. T. O. S. 162 ; 
21 J. P. 788 ; 3 Jur. N. S. 1238 ; 6 W. R. 48 ; 63 


E. R. 423. 


PART VIIL SECT. 8, SUB-SECT. 8. 

2888 i. General rale — Any superior 
court.} — ^A superior ot. may intervene 
Sc prevent any usurpation ot jurisdio- 
tlon by the inferior ct. — Ex p. Less 
(1874), 24 C. P. 214.-~CAN. 

2889 1. Hiph Court of Justice .] — 

Olarkb V. Macdonald (1883), 4 O. R. 
310.— CAN. 

2842 L Judge in chambers — Not to 
judge haying equal Jb concurrenJt jurist 


diction .] — ^A judge in chambers has no 
power to order the issue of a writ 
of prohibition. — W atson v. Lillico 
( 1889), 6 Man. L. R. 59.— CAN. 

2842 ii. .y—Re R., Hallc. 

GowanLook (1899). 29 O. R, 436. — 

CAN. 

2842111. .] — Rc Lands- 

BoaouQU (1911), 18 W. L. R. 601 ; 21 
Man. L. R. 708.— CAN. 

Iv. May refer matter to 


the court in banc.] — R. v. O’Nkil (1888), 
20 N. S. R. 530.— CAN. 

2842 V. May grant order 

nisi returnable in term — with stay of 
proceedings meanwhile.] — Ex p. Baibd 
(1890), 29 N. B. R. 162.— can. 

2842 vi. May malce order on 

summons.] — A judge in chambors has 
power, on summons, to make an order 
for prohibition. — R. v. Robinson 
(1880), O. B. & F. 88.— NJL 
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Sect. 8. — Procedure: Sub-sccta, 4, 6, Q d: 7.] 
Sub-sect. 4. — ^Against Whom granted. 

To what tribunals granted .] — See Sect. 6, anie» 

2348. General rule.] — ^Prohibition must be against 
some certain person ; but if divers have appeared 
to sue, a prohibition shall be against all of them 
(Roix, J.). — HiiiU V, Bird, No. 2169, ante. 


Sub-sect. 6. — Mode op Application. 

See C. O. R., rr. 70, 71, 260. 

2349. In person — Inferior court proceeding with- 
out Jurisdiction.] — Mayor’s Ct. of London Pro- 
cedure Act, 1857 (c. clvii.), s. 48, enacts that a 
judgment removed from that ct. to a superior ct. 
shall have the same force A eiiect as a judgment 
recovered in the superior ct. : — Held : it was com- 
petent to the ct. to which such judgment was so 
removed to set it aside, if satisfied that it was 
obtained in a matter over which the inferior ct. 
had no jurisdiction. 

A prohibition may be moved for by deft, him- 
self, where the ct. is satisfied that the inferior ct. 
is proceeding without jurisdiction. — Bridge v. 
Branch (1876), 1 C. P. D. 633 ; 34 L. T. 905. 

2350. Not in form& pauperis.] — Hertford 
(MAR<.iuis) V, Dolphin, Ear p. Dolphin (1854), 18 
J. P. Jo. 725. 

2351. R. S. C., Ord. 16, r. 22 not applicable.] 

— The above rule does not apply to proceedings on 
the Crown side of the Q. B. Div., & therefore a 
pai*ty cannot be admitted to appeal in formd 
pauperis against an order for prohibition. — Mul- 
leneisen V, OOULSON (No. 2) (1888), 21 Q. B. D. 
3 ; 57 L. J. Q. B. 464 ; 58 L. T. 562 ; 36 W. R. 
811, D. 0. 

AnnoiaiUm : — Mentd. Clemoiits t?. L. & N. W. lly. (No. 1) 
(1894), 9 K. 223. 

See, now, R. S. C. (Poor Persons), 1920, Ord. 16, 
rr. 22-31, n. 

At chambers — Prohibition to county court.] — 

See County Courts, Vol. XIII,, p. 546, No. 1019. 


Sub-sect. 6. — ^Affidavits in Support. 

See C. O. R., r. 6. 

2352. General rule.] — Where matter of the sug- 
gestion does not appear on libel, affidavit is 
necessary. 

Where the matter suggested for a prohibition 
appears on the face of the libel we never insist 
upon an affidavit ; but unless it appear upon the 
face of the libel or if you move for a prohibition 
as to moi*e than appears on the face of the libel 
to be out of their jurisdiction you ought to have 
affidavit of the truth of your suggestion (Holt, 
C.J.). — Godfrey v, Llewellin (1699), 2 Salk. 
649 ; Holt, K. B. 593 ; 91 E. R. 464. 

Annotations: — Befd. Hinds v. Thompson (1738), Andr. 

299 ; Bufir^in v. Bennett (1767), 4 Burr. 2035; London 

Corpn. V. Cox (1867), L. R. 2 H. L. 239. 

2353. Whether necessary — To prove truth of fact 
alleged.] — Dart v. Hall (1699), 1 Ld. Raym. 441 ; 


91 E. R. 1193 ; sub nom. Hart v. Hall, Holt, 
K. B. 673 ; 12 Mod. Rep. 243. 

2354. .] — On moving for a prohibition 

to an inferior ct. for refusing a plea, the party 
ought to offer an affidavit of the truth of the facts 
in the plea. — Burdett v, Newell (1705), 2 Ld. 
Raym. 1211 ; 92 E. R. 299. 

2355. Ground for prohibition not apparent 

on face of proceedings.] — (1) After sentence below, 
prohibition cannot go, unless want of jurisdiction 
appears on the face of the proceedings. 

If it appears upon the face of the proceedings 
that the ct. below have no jurisdiction, a prohibi- 
tion may issue at any time either before or after 
sentence because all is a nullity. It is coram non 
judice. But where it does not appear upon the 
face of the proceedings, if the deft, below will lie 
by & suffer that ct. to go on under an apparent 
jurisdiction it would be unreasonable that this 
party should obtain a prohibition after all this 
acquiescence (Lord Mansfield, O.J.). 

(2) Where the want of jurisdiction appears on 
the face of the proceedings an affidavit is not 
necessary, though every suggestion that does not 
appear upon the face of the proceedings, but is 
collateral & out of them, ought to be verified 
by affidavit (Lord Mansfield, C.J.). — Buggin 
V. Bennett (1767), 4 Burr. 2035 ; 98 E. R. 60. 
Annotations: — As to (1) Consd. Roberts v. Humby (1837), 

3 M. & W. 120 ; London Corpn. v. Cox (1867), L. R. 2 H. L. 

239 ; Farqnharson v. Morgan, [1894] 1 Q. B. 552. Befd. 

Batty V. Thompson (1848), 12 J. P. Jo. 293 : Jackson r. 

Beaumont (1855), 11 Exch. 300. As to (2) Folld. Caton 

V. Burton (1775), 1 Cowp. 330. Befd. London Corpn. v. 

Cox (1867), L. R. 2 H. L. 239 ; Alderson v. Palliser (1901), 

70 L. J. K. B. 935. Generally, Mentd. Robinson v. 

Lenaghan (1848), 2 Exch. 333. 

2356. .] — A prohibition was denied 

where the matter of suggestion was dehors the 
proceedings, unless verified by affidavit. — Caton 
V. Burton (1775), 1 Cowp. 330 ; 98 E. R. 1113. 
Annotation: — Befd. London Corpn. v. Cox (1867), L. K. 2 

H. L. 239. 

2357. .] — In an action in an inferior 

ct. for a matter out of the jurisdiction, in vacation 
time, a prohibition lies in Ch. on affidavit that the 
matter is out of the jurisdiction, but no affidavit 
is necessary where, on the face of the declaration, 
the matter appears to be out of the jurisdiction. — 
Anon. (1718), 1 P. Wms. 476 ; 24 E. R. 480. 
Annotaiiofi : — Consd. Iveson v. Harris (1802), 7 Ves. 251. 

2358. Want of jurisdiction apparent on face 

of proceedings.] — Although whenever the want of 
jurisdiction appear upon the face of the proceedings 
below, prohibition after sentence may issue with- 
out affidavit, yet where such want appears upon 
suggestion only, after sentence, an affidavit verify- 
ing it is necessary. — Selby v, York (1737), Lee 
temp. Hard. 392 ; 95 E. R. 253. 

2359. .] — ^A prohibition was granted 

to the spiritual ct., after sentence, to compel the 
present churchwardens to make a rate to reimburse 
the late churchwardens, & as it appeared on the 
face of the sentence that there was want of juris- 
diction no affidavit was required. — Dawson v, 
Wilkinson (1737), Andr. 11; Lee temp. Hard. 
381 ; 95 E. R. 274. 

Annotation : — Mentd. Chesterton Sc Hutchins v. Farlar 

(1836), 1 Curt. 345. 


PART VIII. SECT. 8, SUB-SECT. 4. 

0 . Against court — Not to chairman 
thereof .] — R. v. Wasley, Ex p. Fran- 
ker, [1914] V. L. R. 635.— -AUS. 

_ d. .] — A writ of pro- 

hibition only lies against an Inferior 
tribunal Sc not against the members 
composing such trlbimal. — Versailles 
Ibbotson (1899), Q. R. 17 S. C. 195. 


e. Against corporaiion — Not to its 
officer a .] — A writ of prohibition against 
a corpn. must be addit>ssod to the corim. 
itself & not to the officers composing 
it, or each of them. — Landry v. 
Mjoneault (1871), 15 L. C. J. 65.— 
CAN. 


f. Against person having legal eadst- 
c7M!c.]— V ersailles r. Ibbotson (1899), 
Q. R. 17 S. C. 195.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 6. 

2852 i. General rule — Ground for pro- 
hibition must he ahoum.] — Harte v. 
Byrne (1851), 1 I. C. L. R. 557 ; 3 
Ir. Jur. 868.— IR. 

2858 i. Whether necessary — TFant of 
jurisdiction apparent on face of pro- 
ceedings — 10 Edw. 7, c. 22.]— Mitchell 
V. Doyle (1913), 23 O. W. R. 926 ; 
4 O. W. N. 725; 10 D. L. R. 297.— 
CAN. 
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2360. Where no authentic copy produced of 

bill — To prove true copy.] — rule was obtained 
to show cause why a prohibition should not be 
granted, but upon showing cause it was insisted, 
that no authentic copy of the libel was produced : 
— Held : this ought to be done, & it must be 
proved by affidavit to be a true copy, & for want 
of such affidavit the rule would be discharged. — 
Eglbspiblt) V. Anderson (1734), Cooke, Pr. Cas. 
107 ; 126 E. R. 988 ; avb nom. Eaglesitbld v. 
Anderson, Barnes, 427. 

2361. After sentence — Want of Jurisdiction 

appearing only on suggestion.] — S elby v. York, 
No. 2358, ante. 

2362. How Intituled.] — ^Affidavits in support of 
an application for a writ of prohibition must be 
intituled simply in the ct. & not in any cause. — 
Ex p. Evans (1842), 2 Dowl. N. S. 410. 

Annotation : — DJstd. Wallace v. Allan (1875), 44 L. J. C. P. 

351. 

2363. .] — A rule had been obtained for a 

S rohibition to restrain the comrs. of the S. C^. of 
t-equests from enforcing judgment against deft. 
On cause being shown against the riile : — Held : 
the affidavits in support could be read, although 
they were intituled in the names of pltf. & deft. — 
Breedon V. Capp (1845), 9 Jur. 781 ; 9 J. P. Jo. 
294. 

2364. .] — (1 ) It is no objection to an affidavit 

for a rule nisi in piohibition that it> is stated to be 
“ In the matter of an action commenced in the 
inferior ct. 

(2) Upon making absolute a rule for prohibition 
the ct. has a discretion to give costs. — Wallace 
V. Allen (1875), L. R. 10 C. P. 007 ; 44 L. J. C. P. 
351 ; 32 L. T. 830 ; 23 W. R. 703. 

Annotations : — As to (2) FoUd. R. v. London County JJ. & 
L. O. C., [18931 2 Q. B. 470. Consd. B. v. London (^oimty 
JJ. & L. C. C., [1894] 1 Q. B. 453. Generally, Mentd. 
EUls v. Kleimnff (1876), 45 L. J. Q. B. 512 ; Hawon v. 
Pavcly (1876), 34 L. T. 836 ; Taylor v. Nicholls (1876), 
1 0. P. D. 242. 

2365. .] — Affidavits used in support of an 

application on the Crown side for a prohibition 
must be intituled, “In the High Ct, of Justice, 
Q. B. Div.,“ as directed by C. O. R. 1886, r. 7, if 
they are not so intituled the ct. may refuse to hear 
the application. — R. v. Pi.ymouth & Dartmoor 
Ry. Co., Ex p. Great Western Ry. Co. (1889), 
37 W. R. 334, D. C. 

2366. Sufficiency of — Absence of Jurisdiction — 
Stated without additional plea.] — Qu. : whether a 
prohibition issued from the Ct. of Ch., without 
application in Ct., upon an affidavit, stating 
merely, that the cause of action arose out of the 
jurisdiction, not adding, that Foreign Plea was 
tendered, & refused, is regular. — Iveson v. Harris 
(1802), 7 Ves. 251 ; 32 E. R. 102, L. C. 

Annotations: — Consd. London Corpn. v. Cox (1867), L. R. 

2 H. L. 239 ; Seaward v. Paterson, [18971 1 (‘h. 545. 
Mentd. Brydges v. Brydges & Wood, [1909] P. 187 ; 
Ranson t>. Platt, [1911] 2 K. B. 291. 

2367. Not distinctly appearing.] — On 

an application for a prohibition to certain improve- 


ments comrs., the ct. refused (o interfere, as it did 
not distinctly appear on the affidavits that the 
comrs. were acting without jurisdiction. — BiRCH v. 
Scarborough Corpn. (1855), 19 J, P. 88. 

2368. Effect of suppression of material facts in.] 
— R. V. Kensington Income Tax Comrs., Ex p. 
DE POLIGNAC (PRiNCESs), No. 2322, ante. 


Sub-sect. 7. — Pleadings. 

See C. O. R., r. 126. 

2369. Pleading double.] — In proliibition a motion 
was made to plead double, that C., etc., named in 
the declaration, at a meeting, etc., did not make 
up a true & just account, etc., that the account, 
mentioned in the declaration was not examined 
approved &> allowed by the vestry : — Held : the 
motion would be granted. — C oates v. Smith & 
Midgley (1736), Cooke, Pr. Cas. 122 ; 125 E. R. 
997. 

2370. .j—Since 1 WiU. 4 (c. 21), s. 1, 

several pleas may be pleaded in i)roliibition, as 
in common actions between subjects. — Hall r. 
Maule & Sheat (1885), 4 Ad. & El. 283 ; 1 Har. 
& W. 583 ; 5 Nev. & M. K. B. 455 ; 5 L. J. K. B. 6 ; 
111 E. R. 793 ; subsequent proceedings (1838), 7 
Ad. & El. 721. 

2371. Failure to plead — Judgment In default.] — 

If a declaration in prohibition be by him who sued 
the prohibition, A. no plea be put in in due time, 
pltf. may have judgment by yiihil dicit, idea stet 
prohihitiOi but if it be of the other side, A no plea, 
there shall be likewise a niJnl dicit^ A a consulta- 
tion. — T urton V. Reiner (1701), 12 Mod. Rep. 
447 ; 88 E. R. 1442. 

2372. Form of pleading.] — A joint stock bank 
sued for a prohibition to restrain proceedings in 
foreign attachment against them as garnishees 

I having in their hands money of G. T lefts, pleaded 
a custom whereby on default of appearance by 
deft, the ct. might call on the garnishee to appear 
A show cause why pltf. should not. have judgment 
A execution of deft.’s goods. The plea went on 
to allege that 0. had been summoned A made 
default, etc. ; — Held : as these allegations were of 
the substance of the plea A were untrue, the 
custom had not been followed A prohibition had 
been rightly granted. 

Defts, have pleaded a certain custom A they 
have averred that the custom they have ph^aded 
has been followed. The pleas allege a i)roceeding 
I to compel a man to appea.r : suit, default A pro- 
I ceedings based on that default. The whole of 
that is admitted now to be a mere fiction, nothing 
of the kind having been done. Therefore not only 
are the pleadings not proved, but they are essen- 
tially disproved (James, L.J.). — London Joint 
Stock Bank v. London Corpn. (1880), 5 C. P. D. 
494 ; 42 L. T. 747 ; 28 W. R. 696, C. A. ; affd. 


28621. How irUUuled.]- -AiMavits to 
bo used on an application for pro- 
hibition should bo intituled in tho ct. 
to which such application is to be 
made, but not in any cause. — Siddall 
V. Gibson (1859). 17 U. C. R. 98.— 
CAN. 

2362 il. .] — ^Affidavits to be used 

on an applioatlon for a prohibition should 
be entitled in the ot. to which application 
Is to be made but should not bo en- 
titled in any cause . — lie Miron v, 
MoCaBB (1867), 4 P. R. 171.— CAN. 

2862 iU. .] — Re Olmstead v. Er- 

RINOTON (1886), 11 P. R. 366. — CAN. 

2862 iv. .3 — ^Affidavits on which 

an application for a writ of prohibition 


is grounded ought to bo eutitliMl bintply 
in tho ct. to which application is made. 
— Rich v. Anderson (1853), 3 1. Ch. R. 

463.— IR. 


2866 i. Contents of— 'Must show im- 
propriety of proceedings in inferior 
court.}— Ex p. Waite (1840), 1 Kerr, 
175.— CAN. 

2366 ii. Where excessive jurisdic- 

tion not clearly shoum .} — Prohibition 
will lie to restrain the enforcement of 
the jude^ent ot an inferior ot. as to 
so much of it as Is in excess of juris- 
diction, though the person applying 
docs not make out clearly upon his 
affidavits how much is in excess & 
how much is not. — R. v. Robinson 


(1880), O. B. & F. 88.— N.Z. 

g. Before whom sworn.] — An affidavit 
can not be used in support of an 
application for a writ of prohibition, 
if it is sworn before a oomr. who is a 
partner in a firm of attorneys acting 
in the matter as attorneys for appot.— - 
lie Victoria County Ltobnsb Combs., 
Ex p. Dkmminos (1906), 2 E. L. R. 
292 ; 37 N. B. II. 586.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 7. 

2869 i. Pleading double.} — Tho statute 
giving double pleas extends to cases 
of prohibitions. — Lalor v. Barring, 
ton (circa. 1820), Rowe, 395. — IR. 
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Ceown Practice, 


8. — Procedure: Subjects. 7, 8, 9 10.] 

sub nom. London Oorpn. v. London Joint Stock 
Bank {1881), 6 Am. Cas. 393, H. L. 

Annotation : — ^Mentd. Re Piioe, Ex p. Sear (1881), 17 Ch. D. 
74. 

2373. May be ordered — Discretion of court.] — 

The fishing stores of the Dundee engaged in the 
Greenland fisheries were held liable to contribute 
in compensation for damage done to another 
British ship ; such stores being considered appur- 
tenances within the meaning of 53 Geo. III. 
(c. 169), notwithstanding that the first clause of 
the Act mentions only ship & freight. The owner 
of the Dimdee subsequently applied to the Ct. of 
K. B. for a writ of prohibition. The ct. however 
declined to interfere in a summary way & directed 
pltf. to declare in prohibition. — The Dundee 
G823), 1 Hag. Adm. 109 ; subsequent proceedings^ 
sub nom. Gade v. Laurie (1826), 6 B. & O. 156. 
Annotations : — Mentd. The Girolamo (1834), 3 Hagr. Adm. 
169; Langrton v. Horton (1842), 11 L. J. Ch. 233 ; The 
Milan (1861), Lush. 388 ; The WUd Rangrer (1862), Lush. 
553 ; Stoomvaart Maat^happy Nederland v. Peninsular 
Sc Oriental Steam Navj^tion Co. (1882), 7 App. Cew3. 795 ; 
Re Salmon Sc Woods, Ex p. Gould (1885), 2 Morr. 137 ; 
The Dictator, [1892] P. 304. 

2374. -- — .] — ^Where the Chancellor’s Ct. 

of the University of Oxford had proceeded against 
a party for contumacy, in suing a resident under- 
graduate in one of the superior cts. of Westminster, 
& had issued a warrant to arrest him for not paying 
the costs of the proceeding, the ct. made a rule 
absolute for a prohibition, without requiring 
appct. to declare in prohibition. — Re Oxford 
(Chancellor) & Taylor (1841), 1 Q. B. 952 ; 113 
jS. R. 1396 ; sub nom. R. v. Oxford University 
(Chancellor), 1 Gal. & Dav. 537 ; 11 L. J. Q. B. 
37 ; 6 Jut. 319. 

Annotation : — Retd. Worthiugrton v. Jeffries (1875), L. R. 
10 C. P. 379. 

2375. .] — ()n motion for a prohibition 

to a bishop & commissary against proceeding | 
further in the matter of a charge of simony, or i 
executing or giving effect to the sentence ; — Held : | 
a prohibition would be granted without calling 
upon appct. to declare. i 

If we felt any doubt we should be bound to \ 
invite further discussion by calling upon the dean , 
of York to declare in prohibition. But, after the } 
full & deliberate long prepared & maturely digested ' 
arguments which we have heard enforced with j 
consimimate ability by counsel of the greatest ' 
learning & of the highest reputation no additional I 
light can be expected (Lord Denman, C.J.). — * 
Re York (Dean) (1841), 2 Q. B. 1 ; 114 E. R. 1 ; I 
sub nom. R. v. York (Abohbp.) (1842), 2 Gal. & 
Dav. 202 ; 10 L. J. Q. B. 306 ; 6 Jur. 412. 

Annotations : — Reid. Ex p. Denison (1854), 4 E. & B. 292 ; ' 
Re East Brent (1854), 18 J. P. 808 ; Re Taunton (1854), 

24 L. T. O. S. 140 ; Worthini^n v. Jeffries (1875), L. R. I 
10 C. P. 379. Mentd. Whlston v. Rochester (1849), 7 Hare, 
532; Pusey v. Jowett (1863), 1 Now Rep. 488; Richard<i v. i 
Flnclier (1873), L. R. 4 A. & E. 107 ; PhlUpotts v. Boyd 
(1875), L. R. 6 P. C. 435 ; R. v. Oxford Bp. (1879), 4 
Q. B. D. 245 ; Reid v. Lincoln Bp. (1889), 14 P. D. 88 ; 
Cox V. Hakes (1890), 15 App. Cas. 506. j 

2376. .] — Wadsworth v. Spain 

(Queen), De Haber v. Portugal (Queen), No. 
2114, ante. 

2377. ,] — Kelsey v. Brian (1876), 

32L. T. 666,n. . 

2378. Difficult point of law.] — After sen- 

tence in the ecclesiastical ct. in a matter of tithe I 
where the question turned upon the construction ! 
of an Act of Parliament, upon a doubt raised ' 
whether that ct. had not misconstrued the Act, t 
the ct. directed pltf. to declare in prohibition for 
the more solemn adjudication of the question 
whether, supposing the ct. below to have mis- 


construed the Act, a prohibition should go after 
sentence in a matter in which the ct. below had 
original jurisdiction or whether it were only a 
ground of appeal. — G arb v. Gappbr (1803), 3 
East, 472 ; 102 E. R. 678 ; subsequent proceed- 
ingSf sub nom. Gould v. Gapper (1804), 6 East, 
345. 

Annotations : — Coilfld. Blunt v. Harwood (1838), 8 Ad. Sc El. 

610. Reid. Burder v. Veloy (1840), 12 Ad. Sc El. 233. 

2879. .] — On a motion for prohibition 

to issue to restrain the ecclesiastical ct. from 
further proceeding in a matter : — Held : consider- 
ing the difficulty of construing Acts of Parliament 
relevant to the case the parties must declare in 
prohibition. — W hite v. Steel (1861), 6 L. T. 
449 ; subsequent proceedings (1862), 12 0. B. N. S. 
383. 

2380. Alternative remedy provided by 

appeal.] — S erjeant v. Dale, No. 2245, ante. 

2381. .] — ^We were called upon 

by the learned counsel who showed cause against 
the rule, if our decision was in favour of a pro- 
hibition, only to order a declaration in prohibition, 
& formerly we should unquestionably have done 
so. But now that our order can be considered on 
appeal in the same manner as if the question were 
raised upon the record, we see no reason to do 
this. It would lead to great delay & such delay 
ought to be prevented unless some advantage can 
be derived from it. We do not see how the ques- 
tion can be better raised than on the present 
application. We therefore feel bound to act upon 
the conclusion at which we have arrived & to 
direct the prohibition to issue. Tlie Q. B. Div. 
has, we understand, acted upon tliis view & declined 
to order a declaration in prohibition for the pur- 
pose of raising a question of difficulty & im- 
portance (per Cur.). — Toomer v. IjONdon, Chat- 
ham & Dover Ry. Co. (1877), 2 Ex. 1). 460 ; 47 
L. J. Q. B. 276 ; 37 L. T. 161 ; 26 W. R. 31 ; 3 
Ry. & Can, Tr. Cas. 79. 

Annotation : — Raid. Warwich Canal Co. v. Birmingham 

Canal Co. (1879). 5 Ex. D. 1. 

2382. — ^We have not called 

upon appets. to declare in prohibition as, in con- 
sequence of the ct, being divided in opinion, we 
might otherwise have done, because the facts not 
being in dispute, the question is solely one of law, 
& as the parties can, under Jud. Act, 1873 (c. 66), 
go direct to the appellate ct. on an appeal, it is 
better to leave them to do so without putting them 
to the expense, inconvenience Sc delay of a pro- 
ceeding by way of declaration (Cockburn, (^.J,). — 
Martin v. Maokonochie (1878), 3 Q. B. D. 730 ; 
49 L. J. Q. B. 9 ; 39 L. T. 147 ; 42 J. P. 564 ; 
revsd. on other grounds (1879), 4 Q. B. D. 697, 
C. A. ; sub nom. Maokonochie v. Penzance 
(Lord) (1881), 6 App. Cas. 424, H. L. 

2883. Right to declaration from applicant for 
writ.] — When the ct. is clearly of opinion that there 
is sufficient ground for the prohibition deft, has a 
right to put pltf. to declare, that his jurisdiction 
may not be teken away from him, in a summary 
way where no writ of error will lie (Lord Mans- 
field). — St. John’s College, Cambridge v. 
Todington (1767), 1 Burr. 158 ; 1 Keny, 441 ; 
97 E. R. 246 ; sttb nom. R. v. Ely (Bp.), 1 Wm. 
Bl. 71. 

AnnoUUiona : — Consd. Worthington v. Jeffries (1875), 

Jj. R. 10 C. P. 379. Refd. Remington v. Dolby (1844). 

9 Q. B. 176. Mentd. R. v. St. Catherine’s Hall, Cambridge 

(1791), 4 Term Rep. 233 ; Re Catherine Hall, Ex p. Ingo 

(1831), 2 Russ. Sc M. 590 ; R. v. Hertford CoUege (1878), 

3 Q. B. D. 693. 

2884. .] — ^Where a prohibition is applied 

for, the ct. will always, on the demand of the party 
against whom the application is made, put the 
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party applyinff to declare in prohibition. — EsMiNa- 
TON V. Dolby (1844), 9 Q, B. 176 ; 116 B. R. 1241 ; 
sub nom. Ee Rimington Sd Dalby, 14 L. J. Q. B. 
6 ; sub nom. R. v. Episcopal So Oonsistorial 
Court op the Bishop of Lincoln (Judge), 
Remington v, Dalby, 8 Jiir. 1135 ; subsequent 
proceedings^ sub nom* Dolby v. Remington (1846), 
9 Q. B. 179. 

AnnotoHona: — Ck>nsd. Worthington v, Jeffries (1875), 
L. R. 10 C. P. 379. Bold. Rutland o. Bagshaw (1850), 
14 Q. B. 869. 

2335. Waiver of.] — ^Upon showing cause 

against a prohibition, the ct. made the rule absolute, 
with a d&ection that pltf. should declare in pro- 
hibition. He tendered a declaration, but deft, 
refused it. So applied to stay proceeding, as being 
willing to submit. The other insisted he had a 
right to go on. So so get at the costs of the motion, 
which he could not otherwise have : — Held : the 
proceedings would be stayed without costs, the 
direction to declare being in favour of deft., who 
might waive it. — Gbgge v. Jones (1741), 2 Stra. 
1149 ; 93 E. R. 1093. 

Annotation : — ^Re!d« Pewtross u. Harvey (1830), 1 B. & Ad. 
154. 

2386. Amendment of plea to declaration.] — 

The ct. will direct a plea to a declaration in pro- 
hibition to be amended, in order to bring the 
question to be tried regularly before the ct. — 
Nbwson V. Bawldry (1702), 7 Mod. Rep. 69 ; 
Sett. So Rem. 261 ; 87 E. R. 1101. 


Sub-sect. 8. — The Rule Nisi. 

2387. Whether grounds for issuing must be 
stated in.] — It is not necessary that the gi'oimds for 
issuing it should appear in a rule or order for a 
prohibition. — E veuspield v, Newman (1858), 
4 0. B. N. S. 418 ; 140 B. R. 1147 ; sub nom. Re 
Evbrspield, Everspield V. Newman, 31 L. T. O. S. 
135. 

2388. .1 — The groimds of granting a rule 

nisi for a prohibition, should be stated, according 
to modem practice, in the rule. — R. v. Kensington 
Income Tax Comrs., [1914] 3 K. B. 429 ; 83 
L. J. K. B. 1439 ; 111 L. T. 393 ; 30 T. L. R. 674, 
C. A, ; affd, sub nom. Kensington Income Tax 
Comrs. v. Aba mayo, [1916] 1 A. C. 215, H. L. 
Annotation : — ^Befd. R. v, St. Giles & St. George's, Blooms- 
bury Additional & General Income Tax Comrs., JfSx p. 
Hooper (1915), 31 T. L. R. 565. 


Sub-sect, 9. — Setting aside. 

2389. Jurisdiction to set aside — Superior courts 
of common law.] — ^A writ of prohibition issued out 
of the Ct. of Ch. is a proceeding within Petty Bag 
Act, 1849 (c. 109), s. 39, So the superior cts. of 
common law have jurisdiction to set aside such 
writ when improperly issued. — Be Baddbley, 


Baddelby V. Denton (1849), 4 Bxch. 608 ; 7 Dow 
So L. 210 ; 4 New Mag. Cas. 29 ; 19 L. J. Ex. 44 ; 
14 L. T. O. S. 266 ; 164 B. R. 1314. 

Afi^ations : — Apprvd. Garrard v. Tuck (1850), 8 C. B. 231. 

Betd. StUl V. Booth (1850), 19 L. J. Q. B. 521. 

2390. Judge at chambers.] — A judge sit- 

ting at chambers has jurisdiction to set aside a 
writ of prohibition issued out of the Petty Bag 
Office. — ^Amstell v. Lesser (1885), 16 Q. B. D. 
187 ; 56 L. J. Q. B. 114 ; 53 L. T. 769 ; 34 W. R. 
230 ; 2 T. L. R. 198, D. C. 

2891 . On transfer of cause from one judge 

to another J — A writ of prohibition to restrain a 
suit in the Lord Mayor’s Ct. having issued pursuant 
to an ex p. order of Malins, V.-C., pltf. gave notice 
of motion to discharge the writ. The motion 
came on before Fry, J., who was taking the busi- 
ness of Malins, V.-C., imder an order of transfer, 
which provided that no order made by the V.-C. 
should be varied or reversed otherwise than by 
the Ct. of Appeal. Pry, J., doubted whether he 
had jurisdiction, So dismissed the case to be 
mentioned to the Ot. of Appeal ; — Held : Fry, J., 
had full jurisdiction to deal with the case. — Haut 
V. Sceptre So Licensed Victuallers So General 
Fire Insurance Co., [1879] W. N. 60, C. A. 

2392. Grounds for — Omitting to plead Jurisdic- 
tion.] — Creese v. Irvin (1787), 7 Ves. 258 ; 32 
E. R. 105. 

Annotation : — Reid. London Corpn. v. Cox (18C1), 16 W. R. 

44. 


2393. Improper Issue.] — Re Baddeley, 

Baddelby v. Denton, No. 2389, ante. 

2394. No excess of Jurisdiction — Cause of 

prohibition not stated on face of writ.] — Still v. 
Booth, No. 2165, ante. 

2395. Excess of Jurisdiction In facts So law 

— ^Discretion of court.] — Chambers v. Green, No. 
2337, ante. 

2396. Ex parte issue — Not if prim& facie 

regular — So containing good grounds for pro- 
hibition.] — ^A prohibition issued out of the Petty 
Bag Office which upon its face appears to be 
regular, So contains a good ground for prohibition, 
will not be set aside, though issued ex p. — Swain 
V. Cox (1850), 15 L. T. O. S. 260. 


Sub-sect. 10. — ^Appeals. 

2397. From order of Divisional Court — To Court 
of AppealJ — ^An appeal lies from the decision of 
the Div. Ct. on an application for a prolubition to 
a county ct., for County Cts. Act, 1850 (c. 108), 
8. 42, relates to procedure only. So does not enact 
that the judgment of the Div. Ct. shall be final. — 
Barton v. Titmarsh (1880), 49 L. J. Q. B. 673 ; 
42 L. T. 610 ; 28 W. R. 821, C. A. 

See, also. No. 2200, ante. 

2398. From Judge of Admiralty Division— To 
Court of Appeal.] — The Recepta, No. 2346, ante. 

2399. From Judge In chambers — ^To Divisional 


part VHI. sect. 8, SUB-SEOT. 8. 

88871. Whether grounds for issuing 
must be stated in,] — ^A rule nisi tor 
prohibition need not state grounds. 
It is enough to show in the afBdayits 
a primd fade case of error or mistake 
on the part of the inferior ot. — R. v. 
Taylor, Ex 1?. Blaix (1879), 5 V. L. R. 
271.— AtjS. 

h. A second rule nisi for prohibition 
may be granied after discharge of ihe 
first for irregularities in the affidavits .] — 
Where an application for a writ of 
prohibition has not been adjudicated 
upon e.g. where the rule nisi has been 
duioharged on account of Irregularities 
in the affidavits on which it was 


granted, the ot. will not refuse to enter- 
tain a second application on new 
affidavits being presented in a 
form. — Forster v. Newman (1908), 
10 W. A. L. R. 166.— AUS. 


*ART VUI. sect. 8, SUB-SEOT. 9. 

28941. Grounds for— No excess of 
urisdiction.]— Where the judge had 
toted within his jurisdiction in deter- 
olning whether a garnishee was In- 
lobtod to the primary creditor & 
vhether the debt was attachable 
leld : a writ of prohibition must be 
iis^argod. — Bi.and v. Andrews 
1880), 45 U. O. R. 431.— CAN. 

8894 U. Nou>aafUofiuriadi€iion.] 


— ^A county ot. was prohibited from 
committing a clerk of assize ; the 
clerk was privileged from arrest only 
while eng£^d in his official duties, or 
while going to & returning from his office. 
He was arrested while not so employed : 
— Held: the prohibition must be set 
aside. — Be Maokay v. Goodson (1868), 
27 U. C. R. 263.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 10. 

k. From single Judge — Sertnee of 
notice of appeal.] — In appealing from 
the decision of a single judge dis- 
charging a rule nisi for a v^t of pro* 
hibition, it is necessary to serve the 
judge of the inferior ot., as well as 



396 


Crown Practice. 


t : Sub^sec U* 1 0 <fc 11. Sect 9.J 

Court — Without leave.] — ^Morton v, Emanuel 
(1898), 43 Sol. Jo. 97, E. 0. 

2400. Not ** matter of practice or 

procedure.”] — An application to a judge at 
chambers for a prohibition to restrain an inferior 
ct. from exceeding its jurisdiction is not a matter of 

J ractice or procedure within Supreme Ct. of 
udicature (Procedure) Act, 1894 (c. 16), s. 1 (4), 
& an appeal lies to the Div. Ct. & not, in the first 
instance, to the Ct. of Appeal. — Watson v. Petts, 
[1899] 1 Q. B. 54 ; 67 L. J. Q. B. 970 ; 79 L. T. 
330 ; 47 W. R. 68 ; 16 T. L. R. 31 ; 43 Sol. Jo. 
27j^ C. A. ; 8ub8eque7U procceding8f [1899] 1 Q. B. 

AnnoiatioM : — Coiisd. Morton v. Emanuel (1898), 43 Sol. Jo. 
97. Apld. Loiifir V. G. N. & City Ily.. [1902] 1 K. B. 813 ; 
Re Jrere & Staveley Taylor Sc North Shore Mill Co.. 
[IMS] 1 K, n. 366. Distd. Yonare v. Toynbee. [19101 
1 K. B. 215. Reid. He Marohaut, [1908] 1 K. B. 998 ; 
He Jackson. [19151 1 K. B. 371. 

2401. Not Where costs only Involved — & no 
mistake in law.]— The ct., having made absolute 
a rule for prohibition at the instance of applts. 
against resp. justices, refused to order them 
to pay applts.* costs : — Held : an appeal did 
not lie, as tliere hfi^ been no mistake of law, 
& the ct. had exercised its judicial discretion. — 
Rieken V. Yorke Peninsula JJ., Keam v. 
Adelaide Licensing JJ., [1908] A. C. 454 ; 78 
L. J. P. C. 45 ; 99 L. T. 529 ; 24 T. L. R. 821, 
P. C. 

2402. Not from order in ** criminal cause or 
matter ” — Judicature Act, 1873 (c. 66), s. 47.] — 

A judgment of the K. B. Div. refusing to issue | 
to a magistrate a writ of prohibition against 
proceeding with the hearing of a criminal charge 
is a judgment in a criminal cause or matter ** ‘ 
within the above sect. & therefore by that sect, is ' 
not subject to appeal. — R, v, GtABKETT, Ex n. 
Shake, [1917] 2 K. B. 99 ; 86 L. J. K. B. 894 ; 
116 L. T. 398 ; 81 J. P. 145 ; 33 T. L. R. 305 : 
25 Cox, C. C. 627, C. A. 

Annotation: — Re!d. He Clifford & O’Sullivan, [1921] 2 
A. C. 570. 

Compare Nos. 1735-1739, ante. 

Appeal as alternative to prohibition .] — See 

Sect. 2, ante. 


Sub-sect. 11. — Costs. 

See, now. Judicature Act, 1890 (c. 44), s. 5. 

2403. Discretion of court to award — Upon making 
rule absolute.] — ^W allace v. Allen, No. 2364, ante. 

2404. .] — R. V. London County JJ. 

& London County Council, No. 2341, ante. 

2405. Right Of Judge to — Jurisdiction challenged.] 
— Dale’s Case, Enraght’s Case, No. 809, ante. 

2406. Whether plaintiff entitled to— When partly 
successful.] — ^Pltf. in prohibition, although suc- 
ceeding omy in part, is entitled to costs from the 
original motion for the prohibition. — ^M iddleton 
V. UROPT (1737), Lee temp. Hard. 396 ; Andr. 67 ; 
2 Stra. 1056 ; 96 E. R. 255. 

Annolaiiona : — Mentd. R. v. York Archbp. (1795), 6 Term 
Rep. 490 : Wynn r. Davies (1835), 1 Curt. 69 ; Dakins v. 
Seaman (1842), 9 M. & W. 777 ; U. v. Chadwick (1846). 
11 J. P. 140 ; Marshall v. Exeter Bp. (1860), 7 C. B. N. S. 
653 ; Shepherd v. Payne (1863), 9 Jur. N. S. 354 ; Exeter 
Bp. V. Marshall (1868), L. R. 3 H. L. 17 ; R. v. AUen 
(1872), L. R. 8 Q. B. 69 ; R. v. Shouldham (1872). 37 
J. P. 310 : H. V. Morton (1873), 42 L. J. M. C. 58 ; Jenkins 
V. Cook 0875), L. R. 4 A. & E. 463 ; Maokonoohle v. 
Penzance (1881), 6 App. Gas. 424 : K. v. York Avohbp. 
(1888), 20 Q. B. b. 740 ; Kutner v. Phillips, [1891] 2 Q, B. 
267 ; Bxp. Brinokman (1895), 11 T. L. R. 387 ; Marshall 
V. Graham, Bell v. Graham, [1907] 2 K. B. 112 ; R. v. 
Dlbdin, [1910] P. 57. 

2407. .] — Pltf. in prohibition is not 

allowed his costs where, though he succeeded in a 
minor point, he failed as to the main object. — 
Free v. Burgoynb (1828), 2 Bli. N. S. 65 ; 1 
Dow. & Cl. 115 ; 4 E. R. 1055, H. L. ; affg. (1826). 
6 B. & C. 400 ; eabsequent proceedinge (1830), 2 Hag. 
Bcc. 602. 

Annofafions : — Mentd. Oliver & Toll v. Hobart (1827), 1 
Hag. Eoo. 43 ; Ferguson v. Kinnoull (1842), 9 Cl. & Fin. 

251 ; Burdor v. (1844), 3 Curt. 822 ; Barnes v. Shore 

(1846), 8 Q. B. 640; Doe d. Hudson v. Hoe (1852), 18 
Q. B. 806 ; Walsh v. lonldes (1853), 1 K. Sc B. 383 ; Wilmot 
V. Rose (1854), 3 E. & B. 563 ; Bonwell v. London Bp. 
(1861), 14 Moo. P. 0. C. 395 : Pusoy v. Jowett (1863), 
i New Rep. 488 ; Mackonoonle v. Penzance (1881), 6 
App. Cas. 424. 

2408. To what costs successful party entitled — 
Not costs of motion to set aside order — Staying 
proceedings on payment of costs.] — Where it was 
made a term on enlarging a rule for a prohibition, 
that the party applying should declare, & he did 
declare, & deft, instead of pleading obtained a 
judge’s order for staying proceedings upon pay- 
ment of costs incurred since the rule to declare, 
upon motion to set aside that order ; — Held : 


pltf., with notice of the appeal. — 
Gibbins r. Chadwick (1892), 8 Man. 
L. R. 213.— CAN. 

1. Time for . ^ — Notice of appeal from 
an order for the issue of a wTit of 
prohibition was not given until more 
than ten days after the party intending 
to appeal had notice : — Held : there 
being no particular merit shown, it 
%\as not a ease for indulgence. Sc the 
motion to quash the appeal should bo 

r nted. — R. v. Peltox (1912), 11 
L. R. 585 ; 8 D. L. R. 77 ; 20 Can, 
Crim. Cas. 239.— CAN. 

8. SUB-SECT. 11. 

2403 1. Discretion of court to award — 
Vlion inaKitiu rule absolxUe.}- — W’here an 
order nisi to prohibit was obtained on 
two grounds, but was made absolute 
on one ground only Sc failed on the 
other, no costs were given. — R. v, 
Pantox, Exp. Good (1885), 11 V. L. R. 
227 . — AUS. 

2403 li. .] — A successful 

party on an application for a writ of 
prohibition is entitled to Sc should be 
awarded costs, unless the ct. in the 
proper exercise of a wise discretion 
can see good cause for depriving such 
party of them ; Sc such party should 
not be deprived of costs unless there 
appear iraproprioty of conduct which 
induced the litigation, or impropriety 


, in the conduct thereof. — He McLkod 
I V. Eaikih (1888), 12 P. R. 503.— CAN. 

2403 iil. J — Where pltf. in 

I the ct. below was not to blame, costs 
may be refused in making absolute a 
I rule for prohibition. — G kegu v. Krull, 

1 J. R. 132,— N.Z. 

2403 iv. Unmeritorio'us de- 

fence,] — A summons for a writ of pro- 
Idbition was made absolute without 
costs, there being no meritorious 
defence. — K tvsey v. Roche (1881), 8 
P. R. 515.— CAN. 

2403 V. Where asked for.] — 

Tliere is no doubt as to the power of 
the ct. to grant costs in prohibition 
where the rule asks for costs. — Re 
Caversham Road Board v. Kennedy, 

2 J. R. N. a. 173.— N.Z. 

2403 vi. Reference hy judge in 

chambers to court in banc.] — ^A con- 
viction was removed by certiorari. 
The prosecutor applied to a judge of 
the Supremo Ct, at chambers for a 
writ of prohibition, to prohibit further 
proceedings on the certiorari^ Sc the 
order nisi for the writ of prohibition 
was, by a judge at Chambers, referred 
to the ct. in bane : — Held : the writ 
of prohibition must be allowed, but 
without costs. — R. V. O’Neil (1888), 
20 N. S. R. 530.— CAN. 

m. Whether applicant entitled to — 
When question of jurisdiction not raised 


in inferior court.] — A prohibition may 
go in the first instance without the 
question of jurisdiction being raised 
by any proceeding in the ct. below ; 
but when a party applies without 
having raised the question there, he 
will not bo allowed costs. — Nkrlk’H v, 
Clifford (1874), 6 P. R. 212.— CAN. 

n. .] — He Murphy Sc 

Cornish (1881), 8 P. R. 420, — CAN. 

o. .] — ^A party who applies 

for prohibition without raising the 
question of jurisdiction In the ct. 
below Sc having it decided there, Is not 
entitled to costs If no cause be showm 

i to the rule. — ^Massey Manutacturinq 
C o. V. Hanna (1891), 7 Man. L. R. 672. 

I —CAN. 

I 2408 i. To what costs successful party 

J entitled — Not costs of application — 
Where plaintiff compelled to sue in 
court restrained.] — Pltf. was obliged to 
sue in a division ot. at the risk of 
prohibition ; the action was pro- 
hibited : — Held : deft, should get no 
costs of the motion for prohibition, 
unless he should successfully resist the 
suit to be subsequently brought. — 
Re Young v. Morden (1884), 10 P. R. 
276.— CAN. 

p. When successful party not en- 
titled — When guilty of delay.] — ^A. 
applied lor a prohibition i — Held : (1) 
entitled to a prohibition ; (2) as he 
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pltf . in prohibition was not entitled to ai^ further 
costs. — ^rawTRBSs V. Habvby (1830), 1 B. & Ad. 
164 ; 8 L. J. O. S. K. B. 376 ; 109 E. R. 744. 
Jlnnotations Oonsd. White v, Steele (18A*i), 13 C. B. N. S. 
231. Bsid. Bx p. Everton Orerseem (1871). L. R. 6 O. P. 
245. Mentd. London Corpn. v. Cox (1867). L. R. 2 H. L. 
239. 

2409* Not costs Incurred in Inferior court.] — 

1 WUl. 4, c. 21, does not enable the ct., where a 
party has declared in prohibition & succeeded, to 
grant him his costs incurred in the inferior ct. — 
Tbssimond V, Yardley (1833), 6 B. &; Ad. 468 ; 
110 B. R. 800. 

Annotation : — Oonsd. White v, Steele (1862). 13 C. B. N. S. 
231. I 

2410. .] — ^Pltf., though successful in 

prohibition in a ct. above, is not entitled, under 
1 Will. 4, c. 21, s. 1, to recover, as damages, the 
costs incurred by him in previous unsuccessful 
proceedings, in the same case in the Consistory & i 
Arches Courts. — ^Whitb v. Steele (1862), 13 , 
C. B. N. S. 231 ; 32 L. J. C. P. 1 ; 7 L. T. 276 ; 

9 Jur. N. S. 648 ; 11 W. R. 8 ; 143 E. R. 02. j 

2411., Not costs of first trial — Where new 

trial granted without mentioning costs.] — General 
Rules of Hilary Term, 1832, Part I., r. 64, that 
where a new trial is granted without any mention 
of^ costs in the rule, the costs of the first trial shall 
not be allowed to the successful party though he 
succeed on the second, applies to issues in pro- 
hibition. — Craven v. Sanderson (1838), 7 Ad. & 
El. 880, 897, n. : 112 E. R. 700, 707. 

Annotation : — Mencd. He Saudbaoh School & Almshouse 
Foundation. A.-G. v, Crewe. [1901] 2 Ch. 317. 

2412. Costs of application — Without obtain- 

ing rule.] — The party in whose favour judgment 
is given in an action of prohibition is entitled to 
the costs of the application for a writ of prohibition 
without obtaining a rule for such costs . — Be 
Inman, Ex p. Tucker (1842), 4 Man. & G. 1079 ; 
131 E. R. 442. 

2413. Personal liability of solicitor for.] — Semble : 
the attorney of a pltf. in the Mayor’s Ct., against 
whom a prohibition has been obtained upon facts 
witliin the knowledge of such attorney is personally 
liable for the costs of such prohibition. — Robinson 
V, Emanuel (1874), L. R. 9 C. P, 414 ; 43 L. J. C. P. 
244 ; 30 E. T. 500. 

Annotations .—Reid. R. V. County of London JJ. & L. C. C., 
[1894] 1 Q. B. 453. Mentd. Evans Nicholson (1875), 
32 L. T. 664 ; Hawes v. Paveley (1876), 46 L. J, Q. B. 18. 

2414. .] — Kelsey v, Brian (1875), 32 L. T. 

666, n. 


.] — The order for the costs of pro- 
hibition will not be made against pltf.’s solr. 
personally, unless the rule has been moved for in 
that form & the solr. has had an opportunity of 
showing cause. — Rogers v. London, Chatham A 
Dover Ry. Co. (1877), 26 W. R. 192. 


Sect. 9.— HOW ENFORCED. 

2416. By attachment — Proceeding after writ 
delivered.] — There are two things in prohibition, 
(a) contempt of the Crown, &; disherison of it in 
taking on them judicial power where they have 
no right ; (6) is a damage to the party ; & a suit for 
this must be brought before a temporal ct., & 
the party prays a prohibition, & whether deft, 
proceeded or not after the prohibition, an attach- 
ment goes to bring him into ct. ; if he has pro- 
ceeded after the writ delivered, that is a contempt ; 
but still it is matter examinable whether the ct. 
have or have not a jurisdiction ; if it have not, 
the ct. will finally prohibit & give satisfaction to 
the party; the party is not to have damages if 
they have jurisdiction, but if they have none, they 
have acted against the prohibition of law, & done 
the party wrong (Pratt, C.J.). — Ede v. Jackson 
(1724), Fortes. Rep. 345 ; 92 E. R. 883. 

Annotations : — ^Refd. Wadswortli v. Spain (Queen), De 

Haber v. Portugal (Queen) (1851), 17 Q. B. 171 ; London 

Corpn. V, Cox (1867), L. R. 2 H. L. 239. 

2417. ,1 — ^A party proceeding in an 

inferior ct. after prohibition is liable to attachment 
for contempt A also to a special action on the case, 
at the suit of the opposite party, for his unjust 
vexation. — Downes v. Hackseby (1614), 2 Bulst. 
289 ; 80 E. R. 1129. 

2418. .] — In an attachment upon a 

prohibition the parly shall recover damages & 
costs against the party for proceeding after the 
prohibition awarded. — Facy v, Lange (1639), 
Cro. Car. 559 ; 79 E. R. 1080. 

Annotations: — ^Refd. Anon. (1700), 12 Mod. Rep. 348 ; 

Dublin (Archbp.) v. Dublin (Dean) (1720). 1 Stra. 262. 

2418a. S. P. Hey WOOD v. Foster (1693), 3 T^ev. 
360 ; 83 E. R. 730. 

Attachment & committal generally, see Con- 
tempt OF Court, Attachment & Committal, 
pp. 46 et seq.j ante. 


had applied to the inferior ct. judj;c 
for a new trial, & in view of delaj", he 
was refused his costs of the application. 
— Robertson v. Cornwell (1878), 7 
P. R. 297.— CAN. 

q, Taxed costs — Without 

obtaining rule. ]— Taxed costs allowed 
on dismissinK a summons in chambers 
for prohibition. — ^Mkwiiinney v. Ross, 
4 J. R. N. S. 13.— N.Z. 

r. Rale nisi for prohibition dis- 
missed arith costs.y—Re MURPIIY (1910), 
8 E. L. R. 680.— CAN. 


8. Whether awarded when prohibit 
Hon refused — Defendant not appear- 
ing at trial d: guilty of delay,] — Deft, 
entered a notice objecting to the juris- 
diction of the ct., but did not appear at 
the trial, when the judge, upon proof 
of such facts as established a primd 
facie case of jurisdiction, entered judg- 
ment in favour of pltf. On motion for 
prohibition for want of jurisdiction : — 
lleld : deft, being hinibclf to blame, & 
not showing a good defence on the 
merits, nor despatch used in making 


the application, the motion was refused 
with costs. — J^'rievbly v. Needlkr 
(1884), 10 P. R. 267.— CAN. 

t. Where suit brought in court 

Known to be without j iirisdiction,^— 
The practice of suing in a ot. known 
to have no jurisdiction is not one that 
should be encouraged ; & motion for 
prohibition may be dismissed without 
costs. — Re Canadian Oil Cos. v, 
McConnell (1912), 27 O. L. R. 549.— 
CAN. 



398 


Crown Praoticb. 


Part IX. — Certiorari. 


Sect. 1.— IN GENERAL. 

2419. Nature & objects.] — It is the undoubted 
prerogative of the Crown to see that all inferior 
jurisdictions are kept within their proper bounds, 
& on that principle the whole doctrine of ceriiorari 
proceeds (Foster, J.). — R. v, Berkley & Braogb, 
No. 2478, post 

2420. .] — R. V. Plumbs, No. 3139, post 

2421. .] — (1) A certiorari will lie to bring 

up an order made by licensing justices under 
Licensing Act, 1904 (c. 23), s. 1 (2), referring an 
application for renewal of a licence to quarter 
sessions. 

(2) SemblCt no ground for the issue of a cer- 
tiorari to bring up a licence granted by licensing 
justices is afforded by the fact that the justices 
have erroneously decided that appet. for the 
licence was such a person or such an occupier as 
is required by Alehouse Act, 1828 (c. 61), s. 1, & 
Beerhouse Act, 1840 (c. 61), s. 1. 

(3) The writ of certiorari is a very ancient 
remedy, & is the ordinary process by which the 
High Ct. brings up for examination the acts of 
bodies of inferior jurisdiction. In certain cases 
the writ of certiorari is given by statute, but in a i 
large number of cases it rests on the common law. I 
It is frequently spoken of as being applicable only I 
to “ judicial acts,’* but the cases by which this ' 
limitation is supposed to be established show that | 
the phrase “ judicial act ” must be taken in a very | 
wide sense, including many acts that would not | 
ordinarily be termed “ judicial.” For instance, 
it is evidently not limited to bringing up the acts j 
of bodies that are ordinarily considered to be cts. j 
From very early times the common law cts. 
considered that they had jurisdiction to examine 


into rates by certiorari. The procedure of cer- 
tiorari applies in many cases m which the body 
whose acts are criticised would not ordinarily be 
called a ct., nor would its acts be ordinarily termed 
“ judicial acts.” The true view of the limitation 
would seem to be that the term ” judicial act ” 
is used in contrast with purely ministerial acts. 
To these latter the process of certiorari does not 
^PPly* ^ ^or instance to the issue of a warrant to 
enforce a rate, even though the rate is one which 
could itself be questioned by certiorari. In short, 
there must be the exercise of some right or duty 
to decide in order to provide scope for a writ of 
ceriiorari at common law (Fletcher Moulton, 
L,J.). 

(4) Under the provisions of Jud. Act, 1876 (c. 77) 
& the rules, the High Ct. & the Ct. of Appeal have 
power to award coste on makiz^ a rule absolute for 
a certiorari {per CuR.). — R. v. Woodhouse, [1906] 
2 K. B. 501 ; 76 L. J. K. B. 746 ; 96 L. T. 367, 
399 ; 70 J. P. 486 ; 22 T. L. R. 603, C. A. ; revsd. 
on other grounds, svh nom. Leeds Corpn. v. 
Ryder, [1907] A. C. 420, H. L. 

Annotation : — Oenerally, Mentd. H. v. Jacksoji (1906). 96 

L. T. 77. 

— — Review of Judicial & ministerial proceedings.] 

— See Sect. 6, sub-sect. 2, A., post 

2422. Not available when alternative remedy 
pursued — Application to magistrate to state case.] — 

Where an application to a magistrate to state a 
case had been granted : — Held : a certiorari would 
not be granted. — R. v. Thomas (1901), 18 T. L. R. 
71, D. C. 

Annotation : — Consd. R. v. Part (1906), 70 J. P. 398. 

Where remedy by certiorari open to applicant — 
Mandamus not granted.] — See Part VI., Sect. 1, 
sub-sect. 3, F. (b) v., ante. 


PART IX. SECT. 1. 

2419 i. Nature dt ohjectsA — Certiorari 
is not a means of appeal from a judg- 
ment or decision that is positively 
declared by statute to be final & con- 
clusive. — K. V. Hobart Corpn., Ex p, 
Roman Catholic CTiurch Trustees 
& Hobart (Archbp.) (1918), 14 Tas. 
L. R. 115.--AUS. 

2419 ii. .] — Certiorari is the ap- 
propriate remedy to raise the question 
of jurisdiction, e.g.t whether proper 
service has been made & jurisalction 
over the person acquired, or whether 
the judge was disqualified through 
interest. — Re Ruggles (1902), 35 

N. S. R, 57.--CAN. 

a. Whether available where aUer- 
native remedy — Remedy by appeal.] — R. 
V. Chapbian (1858), 2 Thom. 292. — 
CAN. 

b, .] — Exp. Nowlin (1864), 

6 All. 141.— CAN. 

e. .] — iTarp. Thomas (1870), 

13 N. B. R. 163.— CAN. 

d. ,] — Ec Antigonish 

School Rate Assessment (1872), 
9 N. S. R. 122.— CAN. 

e. .] — Eagar V, Cabby 

(1A^9), 13 N. a R. (1 K. & G.) 49.— 

f. .1 — R. V. Limerick, Ex 

p. Romanus (1917), 45 N. B. R. 269. 
—CAN. 

g. .] — R. e. Dublin Corpn., 

ri911] 2 1. R. 245.— IR. 

h. Unless in exceptional 

circnmstances.h—Ex p. Wilson (1877), 
1 P. & B. 274.— CAJI. 


J — Wiggins v. 

Windsor Corpn. (1882), 3 R. & G. 
256.— CAN. 

L .] — Ex p. Price (1883), 

23 N. B. R. 85.— CAN. 

m. .J— R. V. Starkey 

(1890), 6 Man. L. R. 688.— CAN, 

n. .] — Ex p. Levesque 

(1893), 32 N. B. R. 174.— CAN. 

o. .] — Exp. Young (1893), 

32 N. B. R, 178.— CAN. 

p. — R.V. Herrbll(1899), 

12 Man. L. R, 522.— CAN. 

q. .] — Johnston v. 

O'Reilly (1906), 4 W. L. R. 569 ; 
16 Man. L. R. 405.— <;AN. 

r. .] — R. V, Murray, Ex p. 

Damboisb (1909), 7 B. L. H. 167. — 
CAN. 

s. .3 — Ceriiorari will not 

be granted with a view of quashing 
a judraent of an inferior ot. for want 
of juiisdlotion in the trial justice In the 
absence of a satisfactory explanation 
of why the remedy by review was not 
taken. — Ex p. Beloni (1915), 43 
N. B. R. 517.— CAN. 

I 3 — Hanson, 

Ex p. Dunster (1919), 49 D. L. R. 
161.— CAN. 

.] — R. t,. Toy King, 

[1921] 1 W. W. R. 796 ; 34 Con. Crlm. 
Cas. 207.— CAN. 

y. .J— R. V. Larson, [1921] 

2 W. W. R. 226 ; 14 Sask. L. R. 274. 
—CAN. 

w. .] — R. V . Eremenko, 

[1921] 2 W. W R. 510 : 14 Sask. L. R. 


331.— CAN. 

X. .]— While the exist- 

cjico of a right of appeal is sometimes 
said to prevent the exercise of the power 
of the ceriiorari as a matter of disoro- 
tion, unless there are exceptional 
oiroumstanoes, such oiroumstanoes may 
always be said to exist where there is 
either lack of jurisdiction or such 
irregularity in the proceedings as 
touches the substantial rights of the 
party, so that he may be said to have 
been aggrieved. — Dierks v. Alter- 
matt (1918), 1 W, W. R. 719.— CAN. 

y. .] — The ot. in a 

proper case may review prooeedlngs 
under certiorari notwithstanding that 
there is an appeal. — Re Maritime Fish 
Corpn., Ltd. (1919), 63 N. S. R. 16. — 
CAN* 

z. Not available when cdternative 
remedy pursued — Appeal .] — Stewart 
V. Blackburn (1866), 26 U. C. R. 16.— 
CAN. 


xa. .] — While an appeal 

Is pending certiorari to quash the order 
appealed from will not be granted even 
though the order is bad on its face. — 
R. V. Monaghan JJ. (1906), 40 I. L. T. 


2422 i, A^licatio 

stated.] — R. v. Gainor, 
W. W. R. 801.— CAN. 


Application for case 
Gainor, [19191 1 


bb. Judgment on case stated-] 

— Where on ease stated a oonviotion 
Is upheld ceriiorari will not lie for the 
same grounds as in case stated. — 
H. V. Monaghan (1897), 3 Terr. L. H. 
43.— CAN. 
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Sect. 2.-4>R0CEEDINGS IN NATURE OF 
CERTIORARL 

8ce> 0. O. R., r, 17, 

2423. Removing Indiotments — Without order — 
Transmission by Justices to county assizes.] — Tn- 

dictments were found against a prisoner at quarter 
sessions & transmitted to the assizes by the 
justices : — : although the indictments were 
not removed by certioTari, the judges of assize 
should have tried prisoner on these indictments. — 
R. v. Wetherell (1819), Russ. & Ry. 381. 

2424. By order in lieu of certiorari — Juris- 

diction of King’s Bench — Central Criminal Court 
Act, 1884 (c. 86).]— R. v. Sill, No. 2625, post 

2425. Judicature Act, 1873 

(c. 66), 8. 16.] — Two prisoners were indicted for 
wilful murder, & on the trial the jury returned a 
special verdict, stating the facts, & referred the 
matter to the ct. On the argument of the special 
verdict it was objected that the record ought to 
have been brought up into the Q. B. Div. by 
certiorari^ & not by mere order of the ct. : — Held : 
the record was rightly brought up by order, & 
not by certiorari^ since by the Jud. Act, 1873 
(c. 66) the cts. of oyer & terminer & gaol delivery 
were made part of the High Ct. of Justice. 

It was objected that the record should have been 
brought into this ct. by certiorari^ & that in this 
case no writ of certiorari had issued. The fact is 
so, but the objection is groundless. Before the 
passing of Jud. Act, 1873, as the cts. of oyer & 
terminer & gaol delivery were not parts of the Ct. 
of Q. B., it was necessary that the Q. B. should 
issue its writ to bring before it a record not of 
its own, but of another ct. But by sect. 16 of 
the above Act, the cts. of oyer &; terminer & gaol 
delivery are now made part of the High Ct., & 
their jurisdiction is vested in it. An order of 
the ct. has been made to bring the record from 
one part of the ct. into this chamber, which is 
another part of the same ct. ; the record is here 
in obedience to that order ; & we are all of opinion 
that the objection fails (Lord Coleridge, C.J.). — 
R. V. Dudley & Stephens (1884), 14 Q. B. D. 
273 ; 64 L. J. M. C. 32 ; 62 L. T. 107 ; 49 J. P. 
69 ; 33 W. R. 347 ; 1 T. L. R. 118 ; 15 Cox, C. C. 
624, C. C. R. 

Anjwtaiiom Consd. R. v, Brooke (1894), 59 J. F. 6. Befd. 

R. V. Steventon Parteh (1886), 1 T, L. 11. 395 ; H. v. 

(1896), 60 J. P. 677. Mentd. Allen v. Flood, 

11898JA. C. 1. 

2426. Removing orders of quarter sessions — 
By order in lieu of certiorari — Quarter Sessions Act, 
1849 (c. 45), 5. 18.] — When a judge’s order or rule 
of this ct. is made under the above sect, for the 
removal of an order of quarter sessions into this 
ct. for the purpose of enforcing it, it is not necessary 
that any certiorari should issue to remove the 
order of sessions. — H awker v. Field a850), 
1 L. M. & P. 606 ; 20 L. J. M. C. 41 ; 14 J. P. Jo. 
702. 

2427. — - — .] — In answer to a rule 

mr removing into this ct., in order that it might 
be enforced under the above sect., an order of 
sessions quashing with costs an order of removal, 
it was shown that, at the hearing of an appeal 

it., applts. applied for an amendment 
of their grounds of appeal, that the amendment 
was allowed the appeal adjourned, that pending 
the adjournment resps. gave notice of abandon- 
ment, & that applts. nevertheless went to ^ the 


next session got the order of removal quashed 
with costs ; — Held : applts. ought to have pro- 
ceeded under Poor I^aw Procedure Act, 1848 
(c 31), s. 8, & the rule must be discharged. 

The sessions in making the orders acted entirely 
without jurisdiction, if, therefore, the order were 
brought up by certiorari^ it would be quashed 
(£rt.e, j.). — R. V, St. Michael’s, Pembroke 
(1862), 18L.T.O.S.262 ; 16 J. P. 160 ; 16Jur.87. 

2428. .] — Huntley v. Binbrook 

(Churchwardens) (1853), 21 L. T. O. S. 144 ; 17 
J. P. Jo. 374 ; noin. Be Binbrooke Appeal, 
1 W. R. 388. 

2429. Transmission of ease stated — By borough 
sessions— Summary Jurisdiction Act, 1879 (c. 49), 
s. 40]. — R. V, Baxendalb (1880), 29 W. R. 336, 
D. C. 

Removal of proceedings from county courts.] — 

See County Courts, Vol. XIII., pp. 543 et seq. 


Sect. 3.— WHO MAY ISSUE WRIT. 

2430. House of Lords — Removal of case before 
King in Parliament.] — Kingston’s (Duchess) 
Case (1776), 1 Leach, 146 ; 20 State Tr. 365. 
Annotationa : — Mentd. Galbraith v. NevUle Q789), I Dong. 
K. R. 6, n. ; Wil«9on v. Itastall (1792), 4 Term Rep. 763 ; 
White V. Hall (1806), 12 Vos. 321 ; R. v. Knaptoft (1824)' 

2 B. & O. 883 ; Stafford v. Clark (1824), 9 Moore, C. P. 
724 ; Bland v, Lynam (1827), 6 L. J. O. S. C. P. 87 ; 
Martin v. Nioolls (1830), 3 Sim. 458 ; Thompson v. Black- 
hurst (1833), 1 Nov. & M. K. B. 266 ; Bandon v. Becher 
(1835), 9 BH. N. S. 532 ; Doe d. Peter i>. Watkins (1837), 

3 Bing. N. C. 421 ; K. v. Wye (1838), 7 Ad. & El. 761 ; 
R. V. Caley (1841), 6 Jur. 709 ; Hill r. Barry (1842), f 
Jur 10 ; B. v. Sow (1843), 4 Q, B. 93 ; Meddoweroft v» 
Huguenin (1844), 4 Moo. P. C C. 386 ; Kobert‘»on v, 
Stnith (1844), Dav. & Mer. 772 ; Barrs r. Jackson (1845). 
1 Ph 582 ; Tarry v. Newman (1846), 15 M & W. 646 ; 
de Bode v. K. (1848), 13 Q. B. 364 ; Bailey v, Harris 
(1849), 13 Jur. 341 ; H. u. Smith O’Brien (1849), 7 Stete 
Tr. N. S. 1 ; R. v. Basingstoke (1850), 14 Q. B. 611 ; 
Bonk of Australasia v. Nias (1861), 16 Q. B. 717 ; R. v, 
BJeikemoro (1852), 2 Den. 410 ; H. v. Haughton (1853). 
1 K. & B. 601 ; Hhedden v. Patrick (1854). 23 L. T, O. S. 
194 ; 11. V. Hartington Middle Quarter (1855), 4 E. & B. 
780 ; Bromer v. Freeman (1857), 10 Moo. P. C. C. 306 ; 
Oammell v. Sowell (1858), 3 H. A N. 617 : Routledge v, 
Uislop (1800), 2 E. & E. 649 ; Accidental Death Iubco, 
Co. r. Mackenzie (1861), 5 L. T. 20 ; Hewlett v. Tarte 
(1861), 10 C. B. N. S. 813 ; Hunter v. Stewart (1861), 4 
Dc G. F. & J. 168 ; The Justyn (1862), 6 L. T. 653 ; 
Swan V. North British Australasian Co. (1862), 7 H. & N. 
603 ; Rogers v. Hadley (1863), 9 Jur. N. S. 898 ; Simpson 
V. Fogo (1863), 8 L. T. 61 ; Sidhee Nuzur Ally Khan v. 
OJoodhyaram Khan (1866), 10 Moo. Ind. App. 510 ; 
Patch V. Ward (1867), 3 Ch. App. 203 ; Finney u. Finney 
(1868), L. R. 1 P. « D. 483 ; Ochsenbein v. PapoUer 
(1873), 8 Ch. App. 695 ; Flitters v. Alifrey (18741, L R. 
10 C. P. 29 ; Leggott v. G. N. Ry. (1876), 1 Q. B. D. 599 ; 
K. V. Hutchings (1881), 6 Q. B. D. 300 ; Ahouloff v, 
Onpenheimer (1882), 10 Q B. D. 295 : PricHtman v. 
Thomas (1884), 9 P. D. 210; Caird v. Moss (1886), 33 
Ch. D, 22; Soton v, Laf one (1886), 18 Q. B. D. 1.39; 
Borough V. Collins (1890), 15 P. J). 81 ; Kingston-upon- 
Hull Corpn. v. Harding (1892), 62 L. J. Q. B. 66 ; A.-G. 
for Trmidad & Tobago v. £rich5, [1893] A. C. 518 ; Wallis 
V. Hands (1893), 62 L. J. Ch. 686 ; Boswell v. Coaks (No. 2) 

ra , 86 L. T. 365, n. ; Ballantyne v, Mockinnon, [1896] 
13. 466 ; Dalton v. Fitzgerald (1897), 60 L. J. Ch. 
604 ; N. E. Ry. v. Dalton Overseers, [1898] 2 Q. B. 66 ; 
Bynoo v. Bank of England, [1902] 1 K. B. 467 ; Turley 
17. Daw (1906), 94 L. T. 216 ; Hill r. Clifford, Clifford t7. 
Timms, Clifford v. Phillips, [1907] 2 Ch, 236; Burdett 
17. Home (1911), 27 T. L. R. 402 ; In the Estate o/Crippin, 
[1911] P. 108 ; Bedford i7. Cowtan, [1916] 1 K. B. 980 : 
Isaac 17. Salbstein, [1916] 2 K. B. 139 ; 0. (otherwise H.) 
17. C.. [192] ] P. 399. 

2431. King’s Bench.] — Motion to quash or super- 
sede a writ of certiorari, issuing out of the Ct. of 
Ch., to remove a plaint of replevin in the Mayor’s 
Ct., London. Objection was taken to the writ 


PART IX. SECT. 3. 

i^l^'l7“J^tPisdlotion to 
certiorari Is, in the absence of 
Jthtutory provision, exclusivdy a 
matter belonging to superior ots., 


& if jurisdiction Is conferred on 
i^erior cts. by statute, clear words 
are necessary. — Ross v. Blake (1896), 
28 N. S. R. 543.— CAN. 

3431 If Kin 9 *B BencA.] — The supreme 


ot. of V. has a general power to issue 
a writ of certiorari to any Inferior ot. 
in the colony to bring up the 
proceedings of such ot..oo -extensive 
with the like power of K. B. Dir. in 
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Sect^---^ho ma y isst te v>rii . Sect. 4.] 

because the tenor of the record was only directed 
to be removed & not the record itself : — Held : (1) 
where a replevin was in a ct. of record it might be 
removed by certiorari issuing either out of the 
Ct. of K. B. or the Ct. of Ch. ; (2) where the tenor 
of a record, instead of the record itself, was re- 
moved by certiorari out of an inferior ct., it was 
erroneous, as no proceedings could be had upon 
it, Sc the writ must be superseded Sc not quashed 
because it could not be quashed but on view of 
the record itself ; (3) if a certiorari was brought in 
order to use the record only as evidence, the tenor, 
if returned, was sufficient as evidence of the record 
Sc would countervail the plea of nul tiel record, — 
Woodcraft v, Kinaston (1742), 2 Atk. 317 ; 9 
Mod. Rep. 305 ; 26 E. R. 693, L. C. 

Annotaiions : — As to (1) Folld. Edwards v. Bowen (1826). 2 
Rnss. 153. Generally t Mentd. K. v, Hudson (1815). 4 
L. T. O. S, 353. 

2432. Though cause cannot be determined 

there — If inferior court has no Jurisdiction.] — If 

inferior cts. have not jurisdiction of the cause the 
K. B. may grant a certiorari^ though the cause 
cannot be determined there. — Be Cassock (1656), 

1 Lilly’s Register, 253, 363 ; Style’s Practical 
Register, 4th ed. 154. 

2433. Whether master of King’s Bench — Re- 
moval of case from Mayor’s Court into High Court.] ' 

— (I) An application was made to a master of the 
K. B. Div. for a writ of certiorari to remove into 
the nigh Ct. an action which had been commenced 
in the Mayor’s Ot. The master made an order 
removing the action into the High Ct. On appeal 
from that order the judge in chambers held that 
he was not entitled to interfere with the exercise 
by the master of his discretion. Sc he accordingly 
dismissed the appeal : — Held : even if the master 
had jurisdiction to make the order for a certiorari 
the judge had power to exercise. Sc ought to have 
exercised, his own discretion with regard to the 
matter upon the hearing of the appeal. 

(2) Qu. : whether an application for a writ of 
certiorari to rernov^e a case from the Mayor’s Ct. 
into the High Ct. can be made to a master of the 
K. B. Div.™ Direct Photo Engraving Co. v, 
Martin, ri921J 2 K. B. 187 ; 90 L. J. K. B. 727 ; 
125 L. T. 284, D. C. 

2434. Chancery.]— Woodcraft v, Kinaston, 
No. 2431, ante, 

2435. Not on order made by Judge at 

common law.] — ^A certiorari issued out of the Ct. 
of Ch., on an order made by a judge at common 
law, is irregular. — Worthington v. Remnant 
(1840), 10 Sim. 558 ; 9 L. J. Ch. 197 ; 59 E. R. 732. 

2436. Whether Vice-ChanceUor.] — Edwards v, 
Bowen, No. 2840, post, 

2437. Not Attorney-General — Application must 
be made to court.] — R. v, Thomas, No. 2473, post. 


Sect. 4.— TO WHAT COURTS WRIT MAY ISSUE. 
2438. General rule — Inferior courts.] — If 

inferior cts. have not jurisdiction of the cause the 
K, B. may grant a certiorari, though the cause 
cannot be determined there . — Re Gassock, No. 
2432, ante. 


. 2489. .] — Certiorari lies to all inferior 

jurisdictions. — Smith v. Cross, No. 3177, post, 

2440. Of record J — (1) Where a ct. 

I is in its nature a ct. of recordf a certiorari will lie 
to it by reason of the great superiority of this ct., 
which may command them to send their proceed- 
ings before them up hither, that it may be seen 
i whether they confine themselves to their juris- 
* ffiction, which if tliey exceed, this ct. may correct 
them (Holt, O.J.). 

(2) Wherever a jurisdiction is set up by Act of 
Parliament to make convictions, etc. a certiorari 
' will lie to remove them, as in the case of forcible 
I entries ; Sc the ct. is to examine, as far as it appeam 
on record, that they have not exceeded their 
authority, Sc if they have not, or not pursued the 
i Act, to quash the proceeding (Holt, C.J.). — 
Grenville v. College op Physicians (1700), 12 
Mod. Rep. 386 ; 88 B. R. 1398 ; suh nom, Groen- 
VBLT V, Burnell, Oarth. 491 ; Holt, K. B. 184, 
536 ; 1 Ld. Raym. 464 ; 1 Com. 76 ; 1 Salk. 144. 
Annoiaiiona : — As to (1) Refd. Tingrle v. Boston (1825), 
3 L. J. O. S. C, P. 100 ; K. i>. Nicholson, oto. Bolton JJ., 

, II. V. Qroenhalgb, etc. Bolton JJ., ISx p, Bamber (1899), 

' 81 L. T. 257. Generally, Mentd. R. v. Green (1714), 

Glib. 231 ; R. v, Dublin (Dean & Chapter) (1722), 1 Stra. 
536 ; R. V. Bcarboroiigh Balliils (1728), 1 Barn. K. B. 
113 ; H. V. Prt'ston, Cheshire (1736), 2 Stra. lOtO ; Evans 
». Hairison (1762), Wilm. 130 ; Crowthor v. Rarasbottom 
(1798), 7 Term Rep. 654 ; R. v, Despard (1798), 7 Terra 
Rep. 736 ; Brittain v. Kinnaird (1819), 1 Hrod & Binflr. 
432 ; R. V. Rogers (1822), 1 Dow. 8c Ry. K. B, 156; 
Scott r. Bye (1824), 2 Bin?- 344 ; Batten v. Carew (1825), 

3 B. & C. 649 ; Garnett v, Ferrand (1827), 6 B. & C. 611 ; 
Lucas V, Noekolls (1833), 10 Binge. 157 ; Bristol Urdus, v. 
Walt (1834), 1 Ad. & Kl. 204 ; Daniell o, Pliilipps (1835), 

1 Cr. M. & R. 662 ; Rldgway v. Hunsrerford Market Co. 
(1835), 4 Nov. & M. K. B. 797 ; BallUe v. Kell (1838), 

4 Bin?. N. C. 638 ; H. v. Thomas (1838), 8 Ad. & Kl. 183 ; 
Jffxp. Bartlett (1843), 7 Jur. 649 ; Lindsay v. Leigh (1848), 
12 Jur. 286; H. v. Hallett (1851), 5 Cox, C. C. 238 ; 
A'x p, Napton Overseers U856), 20 J. P. 5H1 ; Hooper v. 
Lane (1857), 6 H. L Cas. 443 ; Phillips v. Wliitsed (I860), 

2 K. Sc E. 804 ; Ex p, Fernandez (1861), 9 W. K 832 ; 
Kemp V. Neville (1861), 10 O. B. N. S. 523 ; R. v. Saddlers* 
Co. (1863), 10 H. L. Cas. 404 ; Wildes v. Russell (1866), 
L. R. 1 C. P. 722 ; Griinwood v. Moss (1872), L. H. 7 C. I*. 
360 ; Serjeant v. Nash (1903), 89 L. T. 112. 

2441, — ,] — This ct., in its discretion, 

will not allow the pltf. to remove a replevin cause 
by certiorari, per saltum, from the sheriff’s ct. 
into this ct., for certiorari lies of course only to 
inferior cts. of record. Sc the sheriff’s ct. is not a 
ct. of record for the purposes of a plaint in replevin, 
— Edwards v, Bowen (1826), 6 B. & C. 206 ; 7 
Dow. Sc Ry. K. B. 709 ; 108 E. R. 77 ; subsequent 
proceedings, 2 Russ. 153, L. C. 

Annotations Befd. Ex p. Phillips (1835), 2 Ad. 8c El. 586 ; 
Cox V. Leech (1867), 1 C. B. N. H. 617. 

2442. .] — ^A certiorari docs not 

go, as of course, to a ct. not of record (Little- 
dale, J .). — Ex p, Phillips (1836), 2 Ad. Sc El. 
586 ; 111 E. R. 226. 

2443* Whether to colonial or Indian courts.] — 

Where the civil rights of a person in military 
service are affected by the judgment of a military 
tribunal, in which that tribunal has acted without 
jurisdiction, or has exceeded its jurisdiction, this 
ct. will interfere ; aliter where nothing but the 
military status of the party is affected by the 
judgment. 

Gan this ct. quash the proceedings of a ct. held 
in India ? No more I think than they could quash 
the proceedings of a ct. in France. The Oi. of 
Q. B. in England controls local tribunals within 


England. — Colon ial Bank of Austra- g. .) — R. v. Smith (1889), supreme court,] — Corbett v, 0*Dell 

LABIA V, WiLLAN (1874), L. R. 5 P. C. 1 Torr. L. R. 189.— CAN. (1883), 4 R. & G. 144,— CAN. 

417. AUS. li. ,] — Dupas (1899), 20 m. — — .l-'Slnce the adoption of 

e. Whether single judge of supreme C. L. T. Oco. N. 23 ; 12 Man. L. R. Oown Rules, 1891, certiorari oannot be 

court,] — Kx p. McNeil G857), 8 653. — CAN. allowed by a oominlssloner. — R. v, 

N. B. R. 493.— CAN. K. .]— ite HUNTER (1907), 16 OoNRAD (1891), 24 N. 8. R. 68.— CAN. 

f. NcRtob (1887).20N.S.R. Man. L. R. 489.— CAN. n. R. v. Grant (1892), 

294 ; 8 O. L. T. 448.— CAN. 1. Whether a commissioner of 23 N. S. R, 416.— CAN. 
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IDnglandy 3uoh of its dependencies as are integral 
pai%3 of Ex^land, e.g, Berwick-upon-Tweed & 
probably the Isle of Man. But there is no authority 
that it 1^11 send a prohibition or a certiorari to the 
colonies or to India (Blaokbubn, J.). — Re Man- 
9BBGH (1861), 1 B. & S. 400 ; 30 L. J. Q. B. 296 ; 
4 L. T. 469 ; 26 J. P. 22 ; 7 Jur. N. S. 825 ; 9 
W. K. 703 ; 121 E. R. 764. 

Annotations : — Mentd. Dawkins v. Rokeby (1873), L. R. 8 
Q. B. 255 ; Frasor i?. Balfour (1918), 87 L. J. K. B. 1116 ; 
Heddon v. Evans (1919), 35 T. L. R. 642. 

2444 . * Supreme Court of St. Helena.] — On an 

application for a writ of error or a writ of certiorari 
to the Supreme Ct. of St. Helena to remove the 
record of a conviction, the ct. refused to order a 
writ of error without the fiat of the A.-G., or to 
issue the writ of certiorari in order that a writ of 
error might be brought, appet. being in execution 
on a criminal charge after judgment . — Bx p, 
Lees (1868), E. B. & E. 828 ; 31 L. T. O. S. 247 ; 
6 Jur. N. S. 333 ; 6 W. R. 660 ; 120 E. R. 718 ; 
sub nom. R. v. Lees, 27 L. J. Q. B. 403. 

Annotations: — Refd. Re Mansorgh (1861), 1 B. & S. 400. 

Mentd. Ex p. Andorson (1861), 3 E. & E. 487 ; R. v, 
Lewes Prison, Ex p. Doyle, [1917] 2 K. B. 254. 

2445. Berwick-upon-Tweed Justices.] — Rules to 
show cause why a supersedeas should not issue on 
a certiorari to return all indictments against the 
defts., justices of Berwick, discharged. — R. v, 
CowLB (1769), 2 Burr. 834; 2 Keny. 519; 97 
E. R. 587. 

Annotations : — Mentd. Berwick-upon-Tweed Corpn. v. Bhaiiks 
(1826), 3 Bing. 459 ; Tooth v. BagweU (1826), 3 Bing. 
373 ; Re OrawCord (1849), 13 Q. B. 613 ; Ex p. Anderson 
(1861), 3 E. & B. 487 ; Ex p. Browne (1864), 10 L. T. 
458. 

2446. Central Criminal Court.] — Certiorari to 
remove an indictment from the Central Criminal 
Ct. granted, although one of the defts. did not 
consent to it. — R. v. Connop (1836), 2 Har. & W. 81. 

2447. .] — Writs of habeas corpus &; certiorari 

wore granted to bring up the deft. & the depositions 
mon which he was committed to take his trial in 
Kent for murder, with the view to liis being com- 
mitted to Newgate, to bo tried at the Central 
Criminal Gt.—Ex p. Hali, (1844), 3 L. T. O. S. 
208. 

2448. Not to quash conviction.] — ^The 

High Ct. has no jurisdiction to issue a writ of 
certiorari, directed to the Central Criminal Ct. to 
i*emoye a conviction obtained in the Central 
Criminal Ct. for the purpose of having the same 
quashed. — R. v, Boalbr (1892), 67 L. T. 354 ; 
56 ,T. P. 792 ; 36 Sol. Jo. 753 ; 17 Cox, C. C. 569, 

D. C. 

Annotation : — Mentd. R. v, Munslow (1895), 11 T. L. R. 213. 

2449. .] — R, V, Marshall (1899), 34 

L. Jo. 48, D. 0. 

2450. Cinque Ports Court.] — writ of certiorari 
lies from K. B. to remove an indictment of felony 
from one of the Cinque Ports, & must be directed 
to the mayor & jurats, & not to the Jjord Warden. — 
Tyndal’s Case (1632), Cro. Car. 252, 264, 291 ; 79 

E. R. 820, 831, 865. 

Annotation : — Mentd. Cross r. Smith (1702), 2 Ld. Raym. 836. 

2451. Commissioners of Sewers.] — ^A writ of cer- 
tiorari lies to Comrs. of Sewers to remove an order 
made by them for the removal of their clerk, & if 
the return is quashed, a second certiorari shall 
issue. — ^Arthur v. Yorkshire Sewers Comrs. 
(1724), 8 Mod* Rep. 331 ; 88 E. R. 237 ; sub nom, 
Yorkshirb Sewers Comrs, Case, 1 Stra. 609 ; 
mb nom, R, v. Banks & Arthur, Fortes. Rep. 374. 
Annotation ReM. R. v. Surrey JJ. (1870), L. R. 5 Q. B. 466. 

County courts .] — See County Courts, Vol. XIII., 
pp. 643-646. 

2462. Court leet.] — ^A certiprari lies to remove a 
J.— VOL, XVI, 


presentment in a ct. leet. — R. v, Roupblt., (1776), 
2 Oowp. 458 ; 98 B. R. 1185. 

2453. Court-martial — Where civil rights invaded.] 
— Re Mansbrgh, No. 2443, ante, 

2454. Forest courts.] — Proceedings in the forest 
cts. may be removed into K. B. — R. v, Mynn 
( 1635), Cro. Car. 410 ; 79 B. R. 956. 

2455. Grand Sessions of Wales.] — Carew’s 
Case (1618), Cro. Jac. 484 ; Chedley’s Case 
(1633), Cro. Car. 331 ; R. v, Morris (1670), 1 
Mod. Rep. 68 ; R. v, James (1698), 12 Mod. Rep. 
197 ; R. V, Athos (1723), 8 Mod. Rep. 135 ; 
Anon. (1735), Lee temp. Hard. 165 ; II. v, Lewis 
(1726), 2 Stra. 704 ; R. v, Griffith (1790), 3 
Term Rep. 658. 

2456. Inclosure Commissioners.] — An award 
made by an assistant Inclosure (yomr., that a 
certain common was witliin the manor of L., was 
removed, into the Ct. of Q. B, by certiorari, on the 
application of the lord of the manor of B., who 
claimed the common to be parcel of his manor. — - 
R. V, Kblcey (1850), 1 L. M. & P. 499 ; 19 L. J. Q. B. 
623 ; 15 Jur. 629. 

2457. Isle of Ely Court.] — Smith v. Cross, No. 
3177, post, 

2458. Justices.] — (1) A certiorari lies to justices 
of the peace in Wales, &; Counties Palatine. 

(2) Motion for a certiorari to remove an order 
made by justices of the iieace concerning the repair 
of a bridge &; weir pursuant to a private Act: — 
Held: the justices ought to return the private Act 
upon which their order was founded. 

(3) A certiorari lies to remove the proceedings of 
any jurisdiction newly created by Act of Par- 
liament. — Oardiffe Bridge Case (1700), 1 Salk. 
146 ; 91 B. R. 135 ; sub nom, R. v, Glamorgan- 
shire (Inhabitants), 12 Mod. Rep. 403 ; 1 Ld. 

Raym. 680 ; sub nom, R. v, , 1 (3om. 86. 

Annotations : — As to (2) 6c (H) Refd. Colonial Bank of Aiistra- 

lania v. Willan (1874), L. II. 5 P. (\ 117. (Generally, Mentd. 

Chapman v. Mattibou (1738), Amir. 191. 

TVT k riTcn'T* 

Licensing Justices.] — See Nos. 2193, 2729-2735, 
3337, post. 

Mayor’s Court.] — See Mayor’s Court, London. 

Old Bailey sessions— On special cause shown.] — 
See Sect, 6, sub-sect. 1, B. (c), i., post, 

2459. Palatine Court.] — Cardiffe Bridge Case, 
No. 2158, ante, 

2460. Special cause must be shown.] — A 

certiorari cannot bo sued out as of course, and 
without laying a special ground before the ct., to 
remove proceedings from the Cts. of the Counties 
Palatine. — Zink v, Langton (1781), 2 Doug. K. B. 
749 ; 99 E. R. 478. 

Annotations : — Refd. Jones r. Davis (1^22), 1 L. J. O. S. K. B. 

64 ; Landens v. Shoil (1834), 3 Dowl. 90. Mentd. Eiit- 

wisile V, Shepherd (1787), 2 Term Hep 78. 

2461. Chester.] — Portington v, Tarbock 

(1683), I Vom. 177 ; 23 E. R. 398 ; subsequent 
proceedings, sub nom, Partington v, Tarbock, 
1 Vern. 184. 

2462. Special verdict found.] — The 

ct. will not grant a certiorari to remove proceedings 
in quare impedit from the Ct. of Great Session at 
Chester into this ct., where a special verdict is 
expected to be found ; the proper course is to 
remove the special verdict, when found, into this 
ct. bv writ of error. — ^Pickering v, Chester 
(Bp.) (1825), 6 Dow. & Ry. K. B. 489. 

2463. Durham.l — Certiorari granted to re- 

move a suit from the Ct. of Ch. of Durham into the 
Ct. of Ch. — Hilton v, Lawson (1559), Cary, 48 ; 
21 E. R. 26. 

2464. Removal of indictment for 

murder.] — ^A writ of certiorari lies to the County 
Palatine of Durham to remove an indictment for 

D D 
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Sect 4. — To toficU courts writ may issue. Sect 6: 
Sub-sect I f A, B.; s ub-s ect. 2, A ,] 

murder into the K. B. — ^Anon. (1641), March, 
165, pL 232 ; 82 E. R. 459. 

2465. Quarter sessions,! — R. v. Anon. (1846), 10 
J. P. Jo. 788. 

2466. Sheriff’s court.] — E dwards v. Bowen, 
No. 2441, ante. 

For statutory restrictions on issue of writ, see 
Sect. 7, post 


Sect. 6.~-WHETHER AS OF RIGHT OR 
DISCRETIONARY. 

Sub-sect. 1. — The C5rown or CRiMiNAii Pro- 

CEEDINOS. 

A. On Application hy the Crown. 

2467. Granted as of course — As distinguished 
from applications by subject.] — The King is en- 
titled to a certiorari as a matter of right ; but if 
the appeal be made by a subject, it is matter of 
discretion. — Lampriere's Case (1670), 1 Mod. 
Rep. 41 ; 1 Vent. 03 ; 86 E. R. 717. 

Annotaiwn : Refd. C'ross v Smith (1702), 1 Salk. 148. 

2468. .] — A certiorari lies to remove a 

conviction on 16 Geo. 3, c. 30, if deft, has not 
appealed to (quarter sessions. 

A certioraA is granted of course on the applica- 
tion of the Clown, but not so where deft, applies, 
for he must lay some ground for it before the ct., 
supported by affidavit. — R. v. Eaton (1787), 2 
Term Rep. 89 ; 100 E. R. 49 ; subsequent proceed- 
ings, 2 Term Rep. 285. 

2469. .] — Deft, to obtain a writ of 

certiorari must show a special reason. It is other- 
wise if the Crown or prosecutor apply for it. 

The want of jurisdiction is a sufficient reason 
for granting it. — Garland v. Barton (1737), 
Andr. 27 ; 95 E. R. 282 ; subsequent proceedings 
(1738), Andr. 1741. 

2470. Whether Crown prosecutor or defen- 

dant.] — On a motion for certiorari to remove an 
indictment for shutting locking one of the gates 
of R. pai'k in violation of Bis Majesty’s private 
rights : — Held ; as a general rule, wherever the 
King’s right appears to be concerned he may 
without a special order have it tried where he 
pleases A as certiorari is always granted wherever 
the Crowm’s interest is concerned either as pro- 
secutor or deft., so in the present case the remedy 
by way of certiorari lay. — R. v, Burgess (1754), 
Dunning, 22 ; 1 Keny. 135 ; Say. 128 ; 96 E. R. 
942. 

AnruAaiion : — Refd. R r Amendt (1915), 84 L. J K. R. 1259. 

2471. Unless right restrained by statute.] — 

The King has a right in every case where the Crown 
is concerned, to demand a certiorari, & the ct. are 
bound to grant it, unless the King’s right to it is 
restrained by some Act of Parliament (Lord 
Mansfield, C.J.). — R. v. Clace (1709), 4 Burr. 
2456 ; 98 E. R. 288. 

Anrwtaticms 'RellS. R. v. Eaton (1787), 2 Term Rep. 89; 

R. V, Amendt, [191 6J 2 K. B. 276. 

2472. .] — A certiorari to remove an indict- 
ment of an excise officer from the sessions was 
granted on the motion of the A.-G. without any 
affidavit. — R. v. Stannard (1791), 4 Term Rep. 
161 ; 100 E. R. 950. 

2473. .] — ^A certiorari was granted at the 


instance of the A.-G. on behalf of a prisoner to 
remove an indictment for murder. 

The A.-G. has not the power of himself to issue 
a certiorari, but must maiLe application to this ct., 
but upon such his application being indorsed, it 
is a matter of course with the ct. to grant the 
certiorari (Lord Ellenborough, C.J.). — E. v. 
Thomas (1815), 4 M. & S. 442 ; 105 E. R. 897. 

2474. .]— On the application of the A.-G., 

the Ct. of K. B. will, as of course grant a certiorari 
to remove into this ct. the record of the conviction 
&; judgment of prisoners convicted & sentenced to 
death at the assizes. — R. v. Garside & Mosley 
(1834), 2 Ad. & El. 260 ; 4 Nev. & M. K. B. 33 ; 
4 L. J. M. C. 8 ; 111 B. R. 103c 

Annotaiuyns : — Mentd. R. v. Antrobus (1835), 6 C. & P. 784 ; 

II. V. Rufihworth (1844), 1 New Seas. Cas. 416. 

2475. .] — Ohurton v, Wilkin, [1884] W. N. 

i 62 ; Bitt. Rep. in Ch. 134. 

2476. Removal of criminal case into King’s 

Bench.] — Where an application is made at the 
instance of the A.-G. to remove a criminal case by 
writ of certiorari into the Q. B. Div. the rule wdll 
be made absoluie as a matter of right in the first 
instance . — Re An Application for a Certiorari 
BY A.-G. (1885), 2 T. L. R. 174. 

2477. .] — (1) A writ of certiorari may be 

issued for removing an indictment not yet foimd 

is granted as of course on the motion of the 
A.-G. on behalf of the Crown. 

I (2) An order absolute for a trial at bar is granted 
j as of course on the motion of the A.-G. on behalf 
of the Crown, even although before issue joined. — 
R. V. Jameson, [1896] 2 Q. B. 425 ; 65 L. J. M. C. 

I 218 ; 76 L. T. 77 ; 60 J. P. 662 ; 12 T. L. R. oC i 
18 Cox, C. C. 892. 

Annotations .—Mentd. R. v. Andley, [1907] 1 K. B. 383 ; 

R. V. Stride & Millard, [1908] 1 K. B. 6] 7 ; R. v. Porter 

(1909), 3 Cr. App. Ron. 237 ; R. r. Crewe, Bx p. Sekgrone, 

[1910] 2 K. B. 670 j C^ldingbom Parish Council v. Smith, 

[1918] 2 K. B. 90. 

2478. Although statutory provisions not 

complied with — As to time for application.] — 

(1) Orders of justices of peace, made in pursuance 
of the excise laws, may be removed by certiorari. 

(2) The words “ party, person,” etc. in 13 Geo. 2, 
c. 18, do not include the Crown, therefore a cer- 
tiorari, on the motion of the A.-G., was directed to 
issue, although the time limited by that statute 
for applications for such writs had elapsed, & tho 
directions in it, relative to notice to the justices, 
had not been complied with by the Crown. 

(3) It is the undoubted prerogative of the Crown 
to see that all inferior jurisdictions are kept 
within their proper bounds, & on that principle the 
whole doctrine of certiorari proceeds (Foster, J.). — 
R. V. Berkley & Bragqe (1754), 1 Keny. 80 ; 
Say. 123 ; Dunning, 13 ; 96 E. R. 923. 

2479. .] — The ct. granted the 

A.-G. a certiorari to remove a record of conviction 
after six months, although Quarter Sessions 
Appeal Act, 1731 (c. 19), expressly directs that the 
cArtiorari shall be applied for within that time. — 
R. V. James (1786), 1 East, 804, n. ; Cald. Mag. 
Cas. 458 ; 102 E. R. 118, n. 

Annotations: — Refd. R. v. Amendt (1915), 84 L. J. K. B. 

1259. Mentd. H. v. Rowlands (1861), 21 L. J. M. 0. 81. 

2480. Although certiorari taken away by 

statutej — The general words of Disorderly Houses 
Act, 1751 (c. 36), s. 10, that no indictment for 
keeping a disorderly house shall be removed by 
cerHorarU do not restrain tho Crown from removing 


PART IX. SECT. 5, SUB-SECT. 1.— A. 

2467 i. Oranted as of course — As 
diMinguished from application by sub- 
eel,y^CerHorari may be claimed by 


tho Grown as a matter of right ; but 
except where applied for by the C^um, 
certiorari is not a writ ” of course,” 
Sc the ct. must be satisfied that there 
is sufficient ground for it . — Re RtraoLBS 


(1902), 36 N. S. R. 67.-— CAN, 

246711. .]— R. V. Nklson 

(1908), 12 O. W. R. 1068 ; 18 O. L. H. 
484 ; 16 Can. Grim. Cas. 10.— CAN. 
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the indictment by certiorari, there being nothing 
in the Act to show that the legislature intended that 
the Crown should be bound by it. — R. v. Davies 
(1794), 6 Term Rep. 620 ; 101 B. R. 360. 

2481. .] — CUMBERLA2«> COUNTY (IN- 

HABITANTS) V. R., No. 3038, post. 

Statutory restrictions.] — See Sect. 7, post. 


B, On Applicaiimi bp the Stibject. 

2432. Grant in discretion of court.] — Lampbtebe’s 
Case, No. 2467, ante, 

2483. .] — Gabland V. Barton, No. 2469, 

ante. 


2484. .] — R. V. JTenkinson, No. 3468, post, 

2485. .’ — R. V, Eaton, No. 2468, anie, 

2486. .] — It is discretionary in the ct. to 

grant or refuse a certiorari to remove a conviction 
before justices of the peace ; & if the ct. see that 
the justices have drawn the proper conclusion 
from presumptive evidence they vnll not grant a 
certiorari, — R. v, Bass (1793), 6 Term Rep. 251 ; 
Nolan, 227 ; 101 B. R. 141. 

2487. .] — R. V, Boaler (1888), Times, 

Jan. 25. 


2488. Granted ex deblto justitiae — Application 
by party aggrieved.] — A baker was charged under 
Bread Act, 1836 (c. 37), with selling bread other- 
wise than by weight & was convicted in presence 
of two justices. He obtained a rule nisi for a writ 
of certiorari to quash the conviction on the ground 
that one of the justices alleged to have taken part 
in the conviction was a person concerned in the 
business of a baker. The affidavit on which the 
rule nisi was obtained did not state that any 
objection to the competence of the ct. was taken 
at the hearing before the justices, nor did it state 
that at the date of that hearing appet. was without 
knowledge of the facts alleged to disqualify one 
of the justices : — Held : this defect in the affidavit 
disentitled appet. to the issue of a writ of certiorari 
ex debito justUiae, 

When objection to a conviction is taken merely 
by a member of the public & not by a party more 
particularly aggrieved the granting of a certiorari 
is discretionary ; where the objection is by a party 
aggrieved, then, as a rule, the writ issues ex debito 
justitiae ; but a party aggrieved may by his con- 
duct preclude himself from taking objection to 
the jurisdiction of an inferior ct. (Channkll, J.). — 
R. V, Williams, Ex p, Phillips, [1914] 1 K. B. 
608 ; 83 L. J. K. B. 628 ; 110 L. T. 372 ; 78 
J. P. 148, D. O, 

Annatotion : — Reid. R. v. West Suffolk Compensation 

Authority, Ex p, Hudson's Carabridero & Pampistord 

Breweries, [1919] 2 K. B. 374. 

In civil proceedings.] — See Nos. 2493, 

2494, 2822, post. 


Sub-sect. 2. — Civil Proceedings. 

A, At Common Law, 

2489. Writ issues as of right.] — Generally 
speaking, the writ of certiorari is the right of the 


subject at common law, & although that right is 
taken away in many cases by various Acts of 
Parliament, & particularly so in large classes of 
cases where otherwise it might cause injury, we 
think tlmt the analogy of the common law ought to 
be applied to the present case, & as in other cases, 
where deft, applies for a certiorari, the application 
is made ex p, we think the authority of the judge to 
ii^ue, & what is perhaps of more importance, the 
right of the subject to have, this writ, ought not to 
be taken away by any argument arising out of the 
use by the legislature of the words or upon such 
terms as to the judge shall seem flt [in County 
Cts. Act, 1846 (c. 95), s. 90], &, indeed, ought not 
to be taken away without either express words, 
or words clearly to that effect (Pollock, O.B.). — 
Symonds V, Dimsdale (1848), 2 Exch. 533 ; 6 
Dow. & L. 17 ; 17 L. J. Ex. 247 ; 11 L. T. O. S. 
226 ; 12 Jut. 485 ; 154 E. R. 603 ; svib nom, 
SiMMONDS V, Dimsdale, 12 J. P. Jo. 442. 
Annotaiions : — Conid. C’horry v. Endeau (1886), r»5 L. J. Q. 13. 

292. Refd. Re llammorsmfth Rentcharge (1849), 4 Exoh. 

87 ; Ex p. G. W. Ky. (1857), 2 H. & N. 557. Mentd. 

Dowling V. G. W. Ry., WilUains v. G. W. Ry. (1857), 30 

L. T. O. S. 155. 

2490. .] — ^Any action brought in the Mayor’s 

Ct. to recover more than £50 may, as a matter of 
right, be removed by writ of certiorari into the 
Q. B. Div. — Lilley v, Dorin (1885), 1 T. L. R. 
455, D. C. 

Annotation: Expld. & Distd. Cherry v. Euclcan (1886), 55 

L. J. Q. B. 292. 

2491. .] — ^At common law a writ of certiorari 

issues as of right to remove an action from an 
inferior ct. to the High Ct. Liverpool Borough 
Ct. (Removal of Actions) Act, 1842 (c. lii.), s. 2, &; 
Liverpool Ct. of Passage Act, 1893 (c. 37), s. 5, 
do not take away this right, but the former Act 
merely imposes on its exercise the condition that 
recognisances shall be given unless the judge 
dispenses with them. The application for the 
writ is in time, within sect. 3 of the former Act, 
if it bo made witliin one month of the delivery of 
the statement of claim. 

I think it is clear that there was a common law 
right to remove these actions from inferior cts., & 
no doubt the limitations which have been settled 
one at a time have led to some of the amending 
statutes. They proceeded by steps. I have 
looked at two or three of them, & there does not 
seem to have been any discretion given, in those I 
have seen, for the ct. to deal with the cases below 
the limits which were put. They also impose 
restrictions as to the application being made before 
the first step of the trial, & before the plea. I 
think that all those progressive interferences or 
limitations point to the existence of a right which 
was being cut down (Lord Alver stone, O.J.). — 
Edwards v. Ltvbrpool Corpn. (1902), 86 L. T. 
627 ; 18 T. L. R. 529 ; 46 Sol. Jo. 461, D. C. 

2492. Application by party aggrieved — 

Unless precluded from applying by conduct.] — R. 
V. Surrey JJ., No. 2822, post, 

2493 . .] — On an application by 
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2488 1. Oratit in discretion of court. ] — 
Deft, was oonvlcted for foroible entry 
but the ot. refused restitution ; — 
neld: certioraH was disoretionary & 
in the oiroumstauoee was refused. — 
R. V. WiOHTMAN (1869), 29 U. C. R. 
211.-— CAN. 

2482 ii. — .] — ^Wheredeft. has been 
committed for trial, but afterwards 
admitted to ball Sc discharged from 
custody, a superior ot. has still power 
to remove the proceedings on certiorari, 
hut in its discretion it wtU not do so 
where there is no reason to apprehend 


an unfair trial. — R. v, Adams (1881), 
8 P. R. 462.— CAN. 


2482 iii. .3 — ^Thegremting of a ccr- 

lorari la a matter for the discretion 
f the ot. ; Sc when a statute makes 
rovislon for an appeal from a summary 
onviction under It, that discretion 
hould be exercised by refusing the 
rclt, unless speoial olroumstwoM 
re shown. — R. v, Hjcbbbll (1899), 
9 Mah. L. R. 522. — GAN. 


2482 iv. . 1 — Writs of certiorari ore 

granted, not as a matter of right, but 
& the exercise of a sound judlolal 
discretion.— Mayo (Oounty) Prb- 


SEimncNTP ov Grand Jury (1861), 
7 Tr. .lur. 96 ; 14 I. O. L. R. 392.— 
IR. 

PART IX. SECT. 5, SUB-SECT. 2.— A. 

2492 1. Writ issues as of right — 
Application by party aggrievedr^Unleas 
precluded by conduct ,] — The general 
course is to award the writ as of 
common right, unless appet. has by 
his conduct forfeited that right or 
rendered it inexpedient that the ct. 
should interfere. — Listowbi. (Lord) 
V, Irtsu Fishebieh (Inspkotor) (1875), 
I. R. 9 O. L. 46.— IR. 
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Sect, 6 . — Whether aa oj right or discretionary : 8uh- 
sect 2, A, B. Sect 6 : Sttb-sect 1, A. & B, 
(«).] 

the owners of licensed premises for a writ of 
certiorari to quash an order of the compensation 
authority refusing the renewal of the licence on 
the ground that that order had been made without 
jurisdiction : — Held : there had been no conduct 
on the pari of appets. disentitling them as persons 
aggrieved to the issue of the writ ex debito justitiae. 
— R. V, West Suffolk County Compensation 
Authokity, Ex p, Hudson’s Cambridge & 
Pampisford Breweries, Ltd., [1919] 2 K. B. 
374 ; 88 L. ,T. K. B. 1022 ; 121 L. T. 88 ; 83 J. P. 
161 ; 35 T. L. R. 437 ; 63 Sol. Jo. 674, D. C. 

2494, .] — On an application by 

the owner of a farm for a writ of certiorari to 
remove an order into the High Ct. on the ground 
that the county council had made it without 
jm*isdiction, inasmuch as they had not obtained 
the previous consent, of the Board of Agriculture ; 
— Held : the order was not merely administrative | 
but giMWi- Judicial in character, it affected appet. | 
personally & not only as one of the public or of a , 
section thereof, & he liad not in fact waived any | 
right which he would otherwise have had to the [ 
relief wldch he claimed, & if he made good the | 
ground of hLs application, he was entitled to the 
writ ex debito justitiae, — R. v, Bedfordshire 
County Council, Ex p. Sear, [1920] 2 K. B. 465 ; 
89 L. J, K. B. 425 ; 123 L. T. 50 ; 36 T. L. R. 369 ; 
84 J. P. 97 ; 18 L. O. R. 249, T). C. 

Criminal proceedings.] — See No. i 

2488, ante, . ' 

2495. Not as of course — Grant in discretion of 
court.] — The granting a certiorari is matter of 
discretion, though there are fatal defects on the 
face of the proceedings wliich it is sought to bring , 
up. Where a certiorari is sought to bring up an 
inquisition that it may be quashed for some error, 
a copy of it must be shown to the ct., when the 
rule IS applied for, or appet. must swear positively 
to some defect contained in it. An affidavit that 
A. objects that there is a certain defect in an 
inquisition is insufficient. — R. v, Manchester & 
Leeds Ry. Co. (1838), 8 Ad, & El. 413; 3 
Nev. & P. K. B. 439 ; 1 WiU. WoU. & H. 458 ; 

7 L. J. Q. B. 192 ; 2 Jur. 857 ; 112 E. R. 895. 
Annotaiiofis : — Reid. Taylor r. (lemson (1844), 11 CL & Fin. 
CIO; Cordon r. Unlverfial Ga«^ligrht Co. (1848), 5 

liy. & Can. Ca«4. 677. Mentd. K. v. Pickles (1842), 12 
L. J. Q. B. 40 ; K. v. G. W. (1S44), 5 Q. B. 597 ; Til( 
r. Dickson (1847), 4 C. B. 736 ; Dodfirson v. Scott (1848). 

2 Exeh. 457. 

2496. .] — R. V. Surrey J J., No, 2822, 

post. 

2497. .] — Cherry v. Endean, No. 

3007, post 

2498. .] — ^R. V. Grove, etc., Wilt- 

shire JJ., No. 3337, post 

On application by party aggrieved — Right 


precluded by conduct ,] — See Nos. 2493, 2494, anfe, 
No. 2882, post 

B. Effect of Statute, 

See Sect. 7, sub-sect. 1, post 


Sect. 6.~-PURPOSES OF THE WRIT. 

Sub-sect. 1. — To Remove for Trial. 

A, Civil Actions, 

2499. At common law — Ejectment.] — Certiorari 
lies to remove an ejectment cause from an inferior 
jurisdiction into this ct, — D oe d. Sadler v. 
Drino (1823), 1 B. & C. 253 ; 1 L. J. O. S. K. B. 
109; 107 E. R. 94; aid) nom. Goodriqht d. 
Sadler v. Bring, 2 Dow. & Ry. K. B. 407. 

2500. .] — An ejectment brought in 

an inferior ct. on a lease may be removed into this 
ct. by certiorarii if there be any ground for 
believing that it cannot be impartially tried in the 
inferior ct. — ^P atterson d. Gradridge v, Eades 
( 1824), 3 B. & C. 550 ; 6 Dow. & Ry. K, B. 446 ; 
107 E. R. 838. 

Whether writ issues as of right .] — See 

Nos. 2488-2494, ante, 

2501. Grounds for removal — At common law — 
To secure impartial trial.] — The ct. of K. B. will 
not quash a writ of certiorari because the damages 
laid in the record below, which was an action for 
an assault against excise officers, were under 40s. 

This was an action for an assault, brought against 
excise officei's, who could not have an impartial 
trial there [in the ct. below] (per CuR.). — D aniel 
V, Phillips (1792), 4 Term Rep. 499 ; 100 E. R. 
1141. 

2502. .] — Patterson d. Grad- 

ridge V, Eades, No. 2500, ante, 

2503. .] — ^A rule was obtained 

for a certiorari to remove tliis cause from the 
Stannary Ct. of Cornwall to Q. B., on the ground 
that an impartial trial could not be had, & that 
barristers did not attend the ct., & difficult points 
of law would arise : — Held : the rule would be 
made absolute. 

On an application to fix the venue : — Held : 
this would have to be the subject of a separate 
motion. — T homas v. Vice (1843), 1 L. T. O. S. 
312. 

2504. Inferior court acting without 

Jurisdiction.] — Tingle v, Boston (1826), 2 Bing. 
463 ; 10 Moore, C. P. 171 ; 3 L. J. O. S. C. P. 100 ; 
130 E. R. 385. 

2505. Difficult points of law.] — 

Thomas v. Vice, No. 2503, ante, 

2506. Not if less expensive 

remedy available.] — When a judge at chambers 
has declined to grant a certiorari the ct. will not do 
so merely because it appears that possibly a 


2495 1. A'o< as of course-— Grant tn 
discretion of court J— Where the refunal 
of tlie writ would result in grave 
injufltioe, the discretion of the ct. 
should be exercised in its favour. — 
He Maritime Fish Gorpx., Ltd. (1919), 
53 N. S. K. 15.*— CAN. 

Q, Or application by party 

uygrieced — Hight precluded by conduct.] 
— Where an appet. elects his mode 
of appeal, obtaining an adverse 
decision, the ct. will not grant certiorari. 
—Rr p. Wll-SON (1877), 1 P. & B. 274. 
—CAN. 

p. Where no benefit can 

be derived.] — Deft, was ejected under 
an order of justices which was bad, 
she subsequently applied for a cer- 
tiorari : — IJeld : the granting of a 


writ of certiorari at the instance of a 
private person is a matter of discre- 
tion, & not er debito justitiae; &, as 
th(* order had been executed & tlie 
writ of certiorari would not restore 
her to possession, no benefit would be 
gained by applicant from the writ, 
as her rights were not prejudiced by 
the order, seeing that it was null Sc 
void. — U. V. Londonderry JJ., 119051 
2 1. K. 318.— IR. 

PART IX. SECT. 6, SUB-SECT. 1.— A. 

q. At common law — Not an inter- 
pleader issue ,] — ^JoNES V. Harris 
(1860), 6 U. C. L. J. O. 8. 16.— CAN. 

r. .] — Russell v. 

Williams (1862), 8 U. O. L. J. O. S. 
277.— CAN. 


«. Proceedings under Con- 

fined Debtors Act ,] — ^A certiorari lies 
to remove the proceedings before 
justices under the Act. — white v. 
Coleman (1860), 9 N. B. R. 630.— 
CAN. 

2506 i. Grounds for removal — At com- 
mon law — Diffl-cuH points of law .] — 
Cataraqui Cemetery Co. v. Bur- 
ROWBS (1857), 3 U. C. L. J. O. S. 47.— 

CAN. 

2505 ii. .] — Nugent r. 

CHAMBERS (1857), 3 U. O. L. J. O. S. 
108.— CAN. 

t. — Questions of law — 

I As to Statute of Limitofions.)— R idley 
1 V. Tullock (1857), 3 U. 0. L. J. O. 8. 
1 14.— CAN. 
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sexiouB question of law may arise, as tliat may be 
reserved by special case, nor merely because the 
decision on the particular case, though involving 
directly only a small sum, may be of great import- 
ance to appct. as likely to auect other cases of a 
idmilar nature. 

With regard to the application for a ceriiorari 
if any difficult question of law should arise, it may 
be raised by special case in the way of appeal at a 
much less expense than would be involved by 
bringing the suit into this ct. (Pollock, C.B.). — 
Staples t>. Accidental Death Insurance Co. 
(1861), 10 W. R. 69. 

2607. Case unfit for trial In inferior 

court.] — B oize V. Edwards (1889), 6 T. L. R. 
341, D, 0. 

2508. Under statute — Action “fit to be 

tried in superior court ” — Borough & Local Courts 
of Record Act, 1872 (c. 86), Sched., r. 12.] — The 
above rule which is applicable to the Ijord Mayor’s 
Ct., provides that “ no action entered in the ct. 
shall, before judgment, be removed or removable 
from the ct. into any superior ct. by any writ or 
process, except by leave of a judge of one of the 
superior cts. in cases which shall appear to such 
judge fit to be tried in one of the superior cts.” 
Pltf. brought an action in the Lord Mayor’s Ct. 
against deft., a stockbroker, for alleged mis- 
conduct in connection with the purchase of certain 
shares, & claimed £1 10 as damages : — Held : the 
action W€ts one which was ” fit to be tried ” in the 
superior cts., & deft, was accordingly entitled to a 
writ of certiorari, 

I cannot conceive any case more clearly ” fit to 
be tried ” in the High Ct. than an action like this, 
where fraud & falsehood are alleged against deft. 
(Manisty, J.). — Simpson v. 8haw (1886), 66 
L. J. Q. B. 92 ; 56 L. T. 24 ; 3 T. L. R. 120, D. C. 
Annotations : — Consd. Banka v, HoUmgsworth (1893), 41 

W. R. 225. Refd. Boize v. Edwards (1889), 5 T, L. R. 

341. 

2509. .] — In an action on the 

above rule : — Held : the clause imposed a limitation 
on the previous right of a deft, to have an action 
removed into the superior ct. under Mayor’s Ct. 
of London Procedure Act, 1857 (c. clvii.), & gave 
power to the judge to exercise his discretion to 
order the removal of any such action but subject 
to the condition precedent that the judge should 
first be satisfied that the action was lit to be tried 
in the superior ct. 

The expression ” case fit to be tried in the 
superior cts.” must be taken to mean a case which 
” ought” to be tried there, or which is “ more fit ” 
to be tried there than in an inferior ct. — Banks v. 
Hollingsworth, [1893] 1 Q. B. 442 ; 62 L. J. Q. B. 
239 ; 68 L. T. 477 ; 67 J. P. 436 ; 41 W. R. 226 ; 
37 Sol. Jo. 190 ; 4 R. 228, C. A. ; affg. S. C. stib 
nom. Banks v. Barclay (1892), 67 L. T. 861, 
D. C. 

Annotations : — Oonid. Direct Photo Engraving Co, v. Martin, 

11921] 2 K. B. 187. Retd. Donkin v, Pearson, [1911] 2 

K. B. 412. Mentd. Perry v. London General Omnibus Co., 

[1916] 2 K. B. 335. 

County courts.] — See County Courts, Vol. XIII., 
pp. 643^646, Nos. 968-1010. 

Liverpool Court of Passage.] — See Courts, 
p. 200, No. 1004, ante. 

Mayor’s Court.] — See Mayor’s Court, London. 

Stage of proceedings at which granted.] — See 
Sect. 8, post. 

Statutory Restrictions.] — See Sect. 7, post, 

PART DC. sect. 6, SUB-SECT. 1.— 

B. (»). 

8517 i. What proceedings removable — 

Non^repair of highway, f— The proper 
mode of objectingr to an Indlotment for 


B. Indictments. 

(a) At Common Law. 

Grounds for removal of indictments.] — See Sub- 
sect. 1, B. (c), post. 

2510. What proceedings removable — Trial of new 
statutory offence by inferior court.] — If juris- 
diction is once given to an inferior ct. of common 
law to try a new offence created by statute, the 
proceedings may be removed by certiorari, unless 
expressly taken away. — H artley v. Hooker 
( 1777), 2 Cowp. 623 ; 98 E. R. 1221. 

Annotation : — Consd. R. v. Wadloy (1816), 4 M. & S. 508. 

2511. .] — An indictment found at 

quarter sessions upon 1 Will. & Mar. c. 18, may be 
removed into the K. B. by certiorari before verdict. 
— R. V. Hubs (1794), 6 Term Rep. 542 ; 101 E. R. 
305. 

Annotation PoUd. R. V, Wadley (1816), 4 M. & S. 508. 

2512. .] — An indictment found at 

uarter sessions upon 61 Geo. 3, c. 155, s. 12, for 
isturbing a religious assembly, may be removed 

into K. B. by certiorari before trial. — R. v. Wadley 
(1816), 4 M. & S. 608 ; 105 E. R. 922. 

AnnotaiUm : — Refd. Kx p. Naptxm Overseers (1856), 20 J. P. 
581. 

2513. Indictment for misdemeanour.] — 

Anon. (1734), 2 Barn. K. B. 447 ; 94 E. R. 610. 

2614. .] — R. V. Bestland (1744), 2 

Stra. 1202 ; 93 E. R. 1127. 

2516. .] — R. V, Caldec 01 % No. 3207, 

post. 

2516. .]— R. V, Stewart (1846), 10 

J. P. Jo. 71. 

2617. Indictment for non-repair of high- 

way.] — R. V. Greenhaw (1729), 2 Stra. 849 ; 93 
E. R. 891. 

2518. .] — An indictment for non-repair 

of a highway, made under Highway Act, 1835 (c. 60), 
s. 95, may be removed by certiorari into the Ot. of 
Q. B. — R. V, Sandon (Inhabitants) (1854), 3 
E. & B. 547 ; 23 L. J. M. C. 129 ; 23 L. T. O. S. 
64 ; 18 J. P. 266 ; 18 Jur. 401 ; 2 W. R. 374 ; 
2 0. L. R. 1699 ; 118 E R 1247. 

Annotation : — Refd. H. r. Eardisland (1854), 3 E. & B. 960. 

2519. Indictments not yet found.] — Ex p. 

Forde (1846), 10 J. P. Jo. 387. 

2520. ,] — The ct, will not grant a writ 

of certiorari to remove an indictment which it is 
apprehended will be foimd at the assizes against 
certain parties, on the mere ground that a preju- 
dice exists against defts. amongst tlio persons 
from whom the common jury are taken, & on the 
ground that difficult points of law are likely to 
arise, &: that defts. were anxious to have Queen’s 
counsel to defend them, as the effect of removing 
such indictment would be to postpone the trial 
until the next assizes. — R. v. James, Stadbn & 
Broom (1852), 19 L. T. O. S, 171 ; svb nom. R. v. 
Broom, 16 J. P. 441. 

252 1 . Indictments against corporations — To 
enable appearance by attorney.] — If an indictment 
be preferred at assizes or sessions against a corpn. 
aggregate, where parties cannot appear by attorney, 
the proper course is to remove it into this ct. by 
certiorari. — R. v, Birmingham & Gloucester Ry. 
Co. (1842), 3 Q. B. 223 ; 3 Ry. & Can. Cas. 148 ; 2 
Gal. & Dav. 236 ; 11 L. J. M. C. 134 ; 6 Jur. 804 ; 
114 E. R. 492. 


AnnotatioTM Retd. R. v, Tryddyn (18^), Bail. Ct. Cos, 19 : 
R. V. Puck (1912), 28 T. L. R. 197. Mentd. R. v, G. N. of 
England Ry. (1846). 9 Q. B 315 ; K. v, StalnhlU (1868). 
1 F. & F. 363 ; liondon Joint Stock Bank v, London Corpn 

non-repair of a highway is not by | a. Obstructing a publio 

demurrer, but by removing the highway,] — R. v, Magill (1859), 8 
indictment by certiorari. — R. r. 1. C, L. R. Ap. Ixii ; 4 Ir, Jnr. 182,-— 
Ottawa & Glouckster Road Co. IR. 

(1878), 42 V, C, R, 478.— CAN. 



406 


Crown Praotioii. 


Sect> 6 — Purposes of the writ; Svb^^secU 1, B, (a), 
(6) <8: (c) L ii.] 

(11)75), 1 C. P. 1). 1 ; Pharmaoeotioal Soo. v. LondoD 

Supply Assoon. (1879), 4 Q. B. D. 313 : R, v. Tyter & 

International Commeroial Oo., [1891] 2 Q. B. 588. 

2622. .] — An indictment against a 

corporate body for non-repair of a highway was 
removed by prosecutor into the Q. B. by certiorari^ 
on the ground that the indictment could not be 
tried at sessions, as the defts., a corporate body, 
could not appear personally or by attorney & 
plead. — R. v, Manchester Corpn. (1857), 7 E. & B. 
453 ; 26 L. J. M. C. 65 ; 28 L. T. O. S. 369 ; 21 

J. P. 165 ; 3 Jur. N. S. 839 ; 5 W. R. 373 ; 119 

E. R. 1315. 

Annotations: — Refd. R. v. Puck (1912), 28 T. L. R. 197. 

Mentd. Mamafiro v. Eastern ConntloB Ry, & London & 

BlackwaU Hy. (1857), 2 H. & N. 625 ; Southern Counties 

Deposit Bank v. Boater (1895). 69 J P. 636. 

2523. .] — R. V, Norfolk County 

Council (1909), 73 J. P. Jo. 528, 1). C. 

2524. .] — The ct., without deciding 

that a limited co. could not plead to an indictment 
at the Central Criminal Ct., made absolute a rule 
for the removal from that Ct. to the High Ct. of the 
indictment against the co. — R. v. Puck & Co., 
Ltd. (1912), 28 T. L. R. 197, B. C. 

Coroner’s Inquisitions .! — See Coroners, Vol. 
XIII., pp. 243, 253, 259, Nos. 151, 3)3, 400. 

Presentments before Commissioners of Sewers.] — 
See Sewers & Drains. 

Procedure, see Sect. 9, sub-sect. 2, post. 


(b) Under Statute, 

2525. Removal to Central Criminal Court — 
Central Criminal Court Act, 1834 (c. 36) — From 
sessions.] — The Ct. of Q, B. has the power to issue 
a special writ or order in the nature of a certiorari^ 
under the above Act, for the removal of indict- 
ments for obtaining money under false pretences, 
from the sessions mentioned in that Act, to the 
Central Criminal Ct., notwithstanding 7 & 8 Geo. 4, 
c. 29, s. 53 taking away certiorari in the case of 
indictments for obtaining money under false 
pretences. — R. v, Siu. (1852), Dears. C. C. 10 ; 21 
L. J. M. C. 214 ; 16 J. P. 407 ; 17 Jur. 22 ; svb nom, 
R. V. Bills, 19 L. T. O. S. 201. 

Annotation : — ^Mentd. R. v, Brlxton Prison, Kx v, StaUmann. 

CJ912] 3 K. B. 424. 

2526. .] — Ex p. Wall (1890), 6 

T. L. R. 374, 1). C. 

2527. 


Further removal to High 

CourtJ — Central Criminal Ct. Act, 1834 (c. 36), does 
not affect the removal of indictments from that ct. 
Such removal is regulated by 6 & 6 Will. 4, c. 33, 
& deft, moving such indictment under the latter 
statute becomes liable in case of conviction to pay 
to prosecutor the costs occasioned bv such removal. 
— R. V, Hawdon (1841), 9 Dowl. 1007. 

Annotations — Mentd. R. v, Sydeerff (1844), 2 Dow. Sc L. 
564 ; Jones v, Orehard (1856), 16 C. B, 614. 

2528. .] — When an indictment 

at sessions, under Disorderly Houses Act, 1751 
(c. 36), for keeping a disorderly house, has been 
removed by prosecutor or deft, into the Central 
Criminal Ct. under sect. 16 of the Act of 1834, the 
opposite party may remove it again into this ct. 
notwithstanding sect. 10 of the Act of 1751. — R. v. 
Brier (1850), 14 Q. B. 568 ; 19 L. J. M. C. 121 ; 

HA 5 J- 5 14 Jur. 391 ; 

117 E. R. 219. 

Annotatim R. v. SHI (1852), 21 L. J. M. C. 214. 

2629. Central Criminal Court Act, 1866 

(c. 16), s. 8.] — R. V. Palmer, No. 2660, post, 

XT From assizes.]— R. v. Ruxton, 

No. 2577, post. 


2581. .]— R. V, Packer (1877), 

41 J. P. Jo. 100, D. C. 

2582. .] — Re Moross, No. 2582, 

post 

2588. .] — R. V, Barnett, No. 

2541, post 


(c) Grounds for Removal, 
i. In General, 

2534. General rule.] — In order to induce the 
ct. to grant a certiorart for removing an indictment 
at the instance of deft, from the sessions, it must be 
shown either that some difficult point of law is 
likely to arise, or that a local prejudice exists, 
A that deft, cannot have a fair trial. A general 
prejudice throughout the kingdom, & the fact 
that the indictment is one or a class to which 
public attention has been particularly directed, 
furnish no ground for the granting of the writ. — 
R. V, Hayward (1840), 4 J. P. 428 ; sid) nom, R. v, 
Heywood, 4 Jur. 413. 

2535* .] — Since Criminal Procedure Act, 

1853 (c. 30), it is necessary, in order to obtain a 
certiorari^ to remove an indictment into the Ct. of 
K. B. to be shown by the party applying that a 
fair & impartial trial of the case cannot be had in 
the ct. below, or that some question of law of more 
than usual difficulty & importance is likely to 
arise upon the trial, or that a view of the premises 
in respect whereof any indictment is preferred, 
or a special jury might be required for the satis- 
factory trial of same. — R. v. Gate Pitutord, 
Yorkshire (Inhabitants) (1855), 24 L. T. O. S. 
263 ; 19 J. P. 71 ; 3 W. R. 212 ; 6 Cox, C. C. 
510. 

2536. Necessity for special cause.] — Anon. 
(1702), 7 Mod. Rep. 118 ; 87 E. R. 1135. 

2537. Removal from Old Bailey.! — R. v, 

Orme & Nutt (1699), 1 Ld. Raym. 486 ; N^ehupp’s 
Case (1705), 1 Salk. 151 ; R. v, Jones (1713), 
Gilb. 13 ; R. v, Ooulston (1724), Sess. Cas. K. B. 
91 ; R. V, Gunston (1724), 1 Stra. 583; R. v, 
Wright (1731), 2 Sira. 915 ; R. v, Morgan (1736), 
2 Stra. 1049 ; li. v, Ferguson (1737), Leo temp. 
Hard. 369. 

2588. Removal from Central Criminal 

Court.]— R. V, IviMEY (1887), 4 T. L. R. 71, 1). C. 

To what courts writ issues.] — See Sect. 4, ante, 

2539. Want of Jurisdiction in court below.] — 

Garland v. Barton, No. 2469, ante, 

2540. .]-“(! ) Where an indictment had been 

found at sessions for an offence, which, by Quarter 
Sessions Act, 1842 (c. 38), the ses«»ions was incom- 
petent to inquire into : — Held : a certiorari to remove 
the indictment into the Central Criminal Ct. would 
be granted. 

(2) Senible : a judge at cliambers has no 
authority to make the order, but the application 
must be made to the judges of the Central Criminal 
Ct., while sitting as such. — R. v, Phillips (1846), 
8 L. T. O. S. 4 ; 2 Cox, C. C. 114. 

2541. Removal under Central Criminal Court 
Act, 1856 (o. 16 ) — ** Expedient to ends of Justice ’’ 
— Disagreement of Jury — Attempts to prejudice 
Jury,] — The power of the K. B. Div. to remove the 
trial of an indictment from the assizes to the 
Central Criminal Ct. under sect. 3 of the above Act, 

where it is expedient to the ends of justice,*’ 
extends to a case where the jury have disagreed & 
where attempts have been m^e to excite sympathy 
with the accused among the jurymen on the assize 
panel. — R. v, Barnett, [1919] 1 K, B. 640 ; 88 
L J. K. B. 620 ; 83 J. P. 134 ; 36 T. L. R. 844, 
D. 0. 
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ii. Inability to aeeure Fair Trial. 


2642. General rule*] — The ct. wUl not grant a 
certiorari to remove an indictment of murder from 
Wales on the prosecutor’s affidavit, that he was 
informed by his solr. that deft, had made presents 
to the gentlemen of the county, but on full Sc clear 
evidence of probable partiality the trial shall be 
had in the next English coimty. — R. v. Burnaby 
(1723), 8 Mod. Rep. 146 ; 88 E. R. 110. 

2543. .] — Deft, was indicted at the Grand 

Sessions for the County of A. for embracery & a 
certiorari to K. B. was granted for the case to be 
tried in the next English county on the ground 
that there might not be a fair trial in Wales. — 
R. V. Lewis (1726), Sess. Gas. K. B. 90 ; 2 Stra. 
704 ; 93 E. R. 91. 

Annotationa : — Consd. R. v. Cowle (1759), 2 Burr. 834. Refd. 

R. V. Cleoe, Glamorgran, R. v. Lewis (1769), 4 Burr. 2456. 

2544. ,] — ^An indictment for a felony shall 

be removed from a corpn. sessions, if there is 
reason to apprehend deft, cannot have a fair trial 
there. — R. v. Fawlb (1726), 2 Ld. Raym. 1462 ; 
92 E. R. 445. 

2545. .] — The ct. will remove an indict- 

ment for a misdemeanour from L. to Y., if there is 
any reasonable cause of suspicion or apprehension 
that justice will not be impartially administered 
in the former county. — R. v. Hunt (1820), 3 
B. Sc Aid. 444 ; 2 Chit. 130 ; 1 State Tr. N. S. 171, 
175 ; 106 E. R. 725 ; eabaequent proceedings, 3 B. 
Sc Aid. 566. 


Annotations : — Refd. R. v. Newton (1837), 2 Ner. & P. K. B. 
121. Mentd. R. v Holden (1833), 5 B. & Ad. 347 ; A.-G. 

V. Churchill (1841), 8 M. & W. 171 ; R. v. Wilks (1855), 
5 E. B. 690 ; Binns v. Moseley & Oobbett (1857), 5 

W. R. 583 ; R. v. Barrett (1870), 18 W. R. 671 ; R. v. 
Sheldon (1875), 32 L. T. 27. 


2546. ,] — Certiorari refused to remove an 

indictment of murder from Y., in order to a trial 
at bar, or in another county, on the groimd that 
the prisoners, who had pleaded to the indictment, 
could not have a fair Sc impartial trial in the 
former county. — R. v. Mead (1828), 3 Dow. Sc 
Ry. K. B, 301 ; 2 Dow. Sc Ry. M. C. 66. 

Annotation Conid. R. v. Palmer (1856), 5 E. & B. 1024. 

2547. .1— R. V. , No. 2570, post. 

2548. .]—Ex p. (1846), 10 J. P. Jo. 

787. 


2549. .] — ^Motion for a certiorari to remove 

an indictment for assault into this ct. with a view to 
its being tried by a special jury. It was suggested 
that deft, would not bo likely to have a fair trial at 
the sessions : — Held : the writ would be granted. — 
R. V. King (1856), 26 L. T. O. 8. 168 ; 19 J. P. Jo. 
357. 

2550. .][ — The Ct. of Q. B. will remove a 

coroner’s inquisition, or an indictment to be foimd 
at the ensuing assizes, for murder, from a county at 
large to the Q. B. by certiorari, if it appears that a 
fair trial cannot be had in the county. When, 
after removal, deft, is ordered to be tried, under 
Central Criminal Ct. Act, 1856 (c. 16), at the Central 
Criminal Ct., the ct. will not make it a condition, 
imder sect. 24, that prosecutor shall furnish deft, 
with evidence which, it is suggested, has been 
obtained by prosecutor since the taking of the 
depositions. — ^R. v. Palmer (1866), 5 E. & B. 
1024 ; 26 L. T. O. 8. 239 ; 27 L. T. O. 8. 66 ; 2 


Jur. N. 8. 235 ; 20 J. P. Jo. 70, 243 ; 119 E. R. 
762. 

Annotation R. v. Barrett (1870), 18 W. R. 671. 

2561. Bias of the court.] — ^A certiorari to re- 
move an indictment from the Old Bailey is not to 
be granted except upon special cause. On an 
indictment for libel, it is a sufficient cause if the 
recorder thinks himself affected by the libel. — 
R. V. Orme Sc Nutt (1699), 1 Ld. Raym. 486 ; 
91 E. R. 1224. 

Annotatiems : — Mentd. R. v. Read (1707), Fortes. Rep. 98 ; 

Anon. (1732), 2 Bam. K. B. 138 ; K. v. Osborne (1732), 

Kel. W. 230 ; R. v. Griffin & Banyere (1733), 2 Barn. K. B. 

368 J R. V. WilHams (1822), 1 State Tr. N. 1291. 

2552. .] — Certiorari was granted to prose- 
cutor to remove an indictment foimd at sessions, 
on the groimd that a magistrate was int/erested in 
the matter. — R. v. Jones (1836), 2 Har. Sc W. 
293. 

2553. Defendant member of bench of magis- 

trates.] — The mere fact of a deft, on an indictment 
for an assault being a member of the bench of 
magistrates who are to try it, is not a sufficient 
ground for removing the indictment by certiorari, 
— R. V. Fellowbs (1836), 4 Dowl. 607 ; 1 Har. Sc W. 
648. 

2554. Allegation of strong prejudice against 

defendant — Entertained by chairman of quarter 
sessions.] — The allegation of a strong prejudice 
entertainod against a deft, by the chairman at 
quarter sessions is not a sufficient ground for 
granting a certiorari to remove an indictment for 
an assault. — R. v. Jacobs (1839), 3 Jur. 999. 

2555. Defendant son of influential magis- 

trate.] — Where an indictment had been found at the 
Oxford 8ession8 against two defts., one of whom 
was a member of the University Sc, it was alleged, 
exercised great influence at the place of trial. Sc 
the other deft, was the son of an influential magis- 
trate in the neighbourhood : — Held : a certiorari 
would be granted. — R eban v. Trevor &: Evans 
( 1840), 4 Jur. 292. 

2556 . Magistrate indicted at quarter sessions 

— Circulating printed account of charges anion^t 
other magistrates.] — ^Where a magistrate is in- 
dicted at quarter sessions, he being in the com- 
mission for the county, Sc he has circulated among 
the other magistrates a printed account of the 
charges brought against liim, it is a good ground 
within 6 & 6 Will. 4, c. 33, s. 1, for removing the 
indictment by certiorari. — R. v. Grover (1840), 8 
Dowl. 325. 

2557. Intimacy of chairman of quarter 

sessions — With father of prosecutrix.] — The ct. 
will not remove an indictment from the Quarter 
Sessions, on the ground that the chairman of the 
ct. is intimate with the father of prosecutrix. — 
R. V. Rbnbhaw (1841), 6 Jur. 801. 

2558. Prosecution by City of London — 

Alderman In commission for Central Criminal 
Court.] — The alleged i^orance of deft, of the 
nature of the charges for which he is infficted, 
owing to a refusal to supply a copy of the indict- 
ment, is no reason for the granting of a certiorari, 
nor that the prosecution is instituted by the City 
of London, the Aldermen of which are in the 
commission for the Central Criminal Ct., where the 
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25421. QtneralruU.} — Deft applsrlng 
for ShoerHctrari to remove an indictment 
from the aesaions must show that It 
la probable the case will not be fairly 
or satlafaotorlly tried In the ot. below. — 
Be Erllbtt Sc Pobtibb (1856), 2 P. R. 
102.-~OAN. 

254211. .] — When It primd faeU 


appears to the ot. that a fair Sc impartial 
trim cannot be had in a particular 
place. Sc such is not displaced by a 
BtronflT case in answer thereto, the ot. 
wlU grant a certiorari to remove the 

E roceedings. — R. v, Bbix (1859), 11 
p. Jur. 283.-- IR. 

2542 iii. .} — ^Wben a probability 

of the existence of preiudioe to a 


substantial extent is eatabllshed in 
relation to a county, the ot., in the 
exercise of its discretion, should not 
allow the fai^ & impartied trial of^ a 
prisoner to depend upon the power of 
the officials representing the Crown, to 
order jurors to stand aside, but should 
remove the prooeodlngs by writ of 
certiorari. — R, v. Bouqhton, [1895] 
8 I. R. 386.— m. 
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indictment is to be tried. — R. v. Fellowes (1847), 
9 L. T. O. S. 60 ; 11 J. P. Jo. 293. 

2659. V* Adams (1848), 12 J. P. Jo. 

789. 

2560. Prejudice of Jurors — Influenced by prose- 
cutor’s attorney— Acting as under-sheriff.] — A 

certiorari was granted to the Old Bailey in 
perjury ad insiantiam defendentia on an affidavit 
that the prosecutor's attorney was under-sheriff 
of M., & attended the grand jury on finding the 
bill. — R. V, Webb (1737), 2 Stra. 1068 ; 93 E. R. 
1037. 

2561. .] — Ex'p, Friend (1886), 2 

T. L. R. 746, D. C. 

2562. Trial at assizes.]— R. v. James, 

Staden & Broom, No. 2.620, ante. 

2563. .] — A rule nisi for a certiorari was 

obtained in order to remove from the Ccnti*al 
Criminal Ot. into the High Ci, an indictment by 
which appct. & another person were jointly in- 
dicted for alleged conspiracy to defraud persons 
who might become debenture holders in the North 
Wales Quarries, Ltd., & the Welsh Slate Quarries, 
TJd. Appct. desired to liave a special jury, & 
that the jury should view the premises, these 
advantages not being available to deft, at the 
Central Criminal Ct. He also alleged that for 
certain reasons there would be a prejudice against 
him among (^entral Criminal Ct. jurors; — Held: 
a special jury was unnecessary, view was not 
required, & allegations of prejudice had not been 
mad(* out. — R. v. Oyde, Ex p. Gyde (1908), 72 
J. P. .504, D. C. 

2564. I<ocal prejudice.] — A certiorari issued to 
remove fj'om great sessions, the affidavits stating 
several facts to show partiality in the gentlemen 
& freeholders of the county. — R. v* Parry & 
Thomas (1758), 2 Keny. 370 ; 96 E. K. 1213. 

2565. .] — The ct. refused to allow a sug- 

gestion to be entered for the purpose of removing 
the trial from C. into another county, on the 
alleged groimd that titles to duchy property were 
likely to come in (juostion, with respect to which 
prejudices existed in C., & that .an impartial trial 
could not be had there. — R. v, Penprase (1833), 4 
B. Ad. 573 ; 1 Nev. & M. K. B. 312 ; 110 E. R. 
671. 

Antwiaium : — Refd. K. v. Holiien (1833), f) B. Ad. 317. 

2566. .] — In suppoit of an application to 

award a venire into another county many affidavits 
wore put in, showing that a strong prejudice existed 
in S. against defts., on the subject of the charge : — i 
Held : there were not sufficient grounds laid for j 
removing an indictment from the body of a large I 

would be discharged. — R. v, 
riOLDEN (1833), 6 B. & Ad. 347 ; 2 Nev, & M. K. B. 
167 ; no E. R. 819. 

Annotation Refd. R. v. Barrett (1870), 18 W. R. 671. 

2567. .] — Reban v. Trevor dfc Evans, No. 

2566, ante* 

2568. — ^.] — It is no ground for removing the 
trial of an indictment from a large county, that a 
strong prejudice exists against deft, in the county 
town where the trial is to take place. — R. v. 
Stephenson (1841), 6 Jur. 341. 

2566. ,] — The ct. removed an indictment I 

from the Central Criminal Ct., & changed the venue ' 
from London to Westminster, where it was a [ 
prosecution instituted by the corpn. of the City ' 
of London, for a conspiracy in procuring false I 
votes to be given at an election. 

There is fair ground to suppose that the excite- 
ment which exists may prevent an impartial trial < 


being obtained in London, & it will be as well to 
have a special jury to try it (Coleridge, J,). — 
R. V. Simpson (1841), 6 Jur. 462, 

2570. .] — Certiorari to remove from a 

borough, an indictment, when it shall have been 
found, on the ground of difficult points of law being 
likely to arise, & that deft, cannot have an im- 
partial trial without removal. — R. v. (1844), 

3 L. T. O. S. 208. 

2671. .]— R- V. , No. 2638, post* 

2572. .1— Fa? p. Fordb (1846), 10 J. P. Jo. 

387. 

2573. .] — R. V. Linman (1847), 11 J. P. Jo. 

456. 

2574. .]— R. V. Scaler (1849), 13 L. T. O. S. 

216 ; 13 J. P. Jo. 361. 

2676. .] — K. V. James, Staden & Broom, 

No. 2520, ante* 

2576. .] — R. V. Williams (1854), 22 

L. T. O. S. 262 ; 18 J. P. Jo. 118. 

2577. .] — It is not a sufficient ^ound for 

the removal of an indictment from assizes under 
Central Criminal Ct. Act, 1866 fc. 16), s. 3, for trial 
at the Central Criminal Ct. that, on the occasion of 
the first apprehension of the prisoner, some months 
before the time for trial, certain articles A para- 
graphs bad appeared in some papers of the par- 
ticular town in which the trial would take place, 
of a nature likely to create prejudice against him, 
& that the case had become matter of conversation 
among certain classes in that town, it not appearing 
either that those papers had a general circulation 
in the county, or that the case had become matter 
of general conversation in the county, as the jurors 
woidd be taken from the county as well as the 
iown. — R. V* Ruxton (1862), 1 New Rep. 90 ; 11 
W. R. 209 ; 26 J. P. Jo. 773. 

2578. .J— H. V* Balcaul (1877), 41 J. P. Jo. 

260, n. C. 

2579. R. V. Packer (1877), 41 J. P. Jo. 

100, D. C. 

2580. .] — A person charged with perjury 

sought to remove the trial, upon the ground of 
prejudice A. strong feeling against him in the 

I county where his trial was to take place : — Held : 

] there was no ground for supposing that jurors 
from the county would not try the case fairly & 

I impartially, & the application must be refused. — 

I Re Application for Cehtiorari, Ex p. Williams 
(1884), 1 T. L. R. 16, D. O. 

2681. .] — On application for a writ of 

certiorari to remove indictments from a ct. of 
quarter sessions for a large borough int-o the High 
Ct. for trial at the county assizes, it appeared that 
appct. was a tradesman in the borough, who had 
been adjudicated bkpt., & was charged with 
obtaining goods on false pretences. The great 
majority of his creditors resided in the borough, 
where considerable feeling against him had been 
openly expressed by them : — Held : notwith- 
standing that it was possible to keep all the 
creditors off the juries at the ensuing quarter 
sessions, it was reasonably probable that a fair & 
impart!^ trial could not be had in the borough, 
& the writ must go. — R. v. Whittaker (1895), 69 
J. P. 197, 1). 0. 

2682. .] — Application under Central 

Criminal Ct. Act, 1866 (c. 16), for a certiorari by 

risoner, who had been committed at N. to take 
is trial, to remove the case to the Central Criminal 
Ct. on the ground that by reason of local prejudice 
it would be impossible for him to have a fair trial 
by a jury at N. ; — Held : an order for removal of 
the case to the Central Criminal Ct. would be 
made . — Re Moross (1891), 7 T. L. R. 607, D. C. 

2583, Difficulty in obtaining Jury.] — It is 
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only in very exceptional cases that indictments 
for felony will be permitted to be removed into the 
Q. B., & where an application was made for a 
certiorari for such removal from the quarter sessions 
of a borough upon the ground of local prejudice, & 
difficulty in obtaining a jury, the ct. recommended 
an application to the recorder to send the case to 
the assizes, & the motion was withdrawn, — R. r. 
Reynolds (1865), 12 L. T. 680 ; 13 W. R. 926. 

2584 . Number of Jurors small.] — If the 

number of jurors in a borough is small, &; deft, is 
intimate with many of them, the ct. will allow an 
indictment for a libel, found at the sessions for the 
borough, to be removed by certiorari. — Garbett 
V. OusBLEY (1842), 6 Jur. 193. 

2585. Created by press articles.] — An in- 

dictment found at the assizes, was allowed to be 
removed, where it appeared that paragraphs had 
appeared in the newspapers, which were likely to 
prejudice the minds of the petty jurors. — R. v. 
Lever (1838), 1 Will. Woll. Ac H. 36. 

2586. .] — Rule for removal of indict- 

ment granted, where libellous articles had appeared 
in the county papers on deft., with reference to the 
charge in tlie indictment, & general prejudice was 
shown. — R. V, Newton (1844), 3 L. T. O. S. 166 ; 
8 J. P. 891 ; subsequent proceedings (1845), 1 
Cox, C. C. 195. 

2587. .] — R. V. Lattimer (1846), 8 

L. T. O. S. 173 ; 10 J. P. Jo. 787. 

2688. ‘R. V. Adams (1848), 12 

J. P. Jo. 789. 

2589. Arising from political feeling.] — R. 

v. Hjmpson, No. 2569, ante. 

2590. .] — The ct. will not grant a 

certiorari to remove an indictment upon the 
suggestion merely that deft, is not likely to have a 
fair trial on the ground of strong political feeling. — 
Ex p. Lynes (1846), 1 New. Pract. C:!as. 390; 1 
Saund. & C. 31 ; 6 lu O. S. 353 ; 1 Cox. C. C. 262. 

2591. .] — R. V. MULCASTER (1853), 17 

J. P. Jo. 117. 

iii. Difficult Points of Law arising* 

See, generally. Criminal Law & Procedure. 

2592. Whether from Central Criminal Court — 
Matters of account.] — This ct. will remove an in- 
dictment by ceHiorari. at the instance of deft., from 
the Central Criminal Ct. on the suggestion that it 
involves points of law arising out of proceedings in 
Chancery relative to matters of account. — R. v. 
Wartnaby (1835), 2 Ad. & El. 435 ; 111 E. R. 
169. 

2593. — — .] — The fact of an indictment being 
bad in point of law is not a sufficient ground for 
granting a writ of certiorari to remove it from the 
Central Criminal Ct. — R. v. Templar (1836), 5 
Dowl. 249 ; 2 Har. Ac W. 430 ; 1 Nev. & P. K. B. 
91. 

2594. .] — R. V. Stewart (1846), 10 J. P. Jo. 

71. 

2595. Difficulty must be specifically stated.] — 

The ct. will not grant a certiorari on behalf of deft, 
to remove an indictment from the sessions, on an 
affidavit that he was advised that difficult points of 
law would arise, but leave was given to renew the 
motion at chambers, if a stronger affidavit could be 
obtained. — R. v. Harrison (1819), 1 Chit. 671. 

2596. .] — Deft., applying to remove an 

indictment from sessions W certiorari, on account 
of the probability that difficult points of law will 
arise, must state in his affidavit specific grounds on 

PART IX. SECT. 6, SI 


j which legal difficulties will occur, A; it is not 
I sufficient to show that the obstruction complained 
of by the indictment consists of buildings of great 
value, which have stood 30 or 40 years. — R. v. 
Joule (1830), 5 Ad. & El. 639 ; 111 E. R. 1269 ; 
svib nom. R. v. Jowl, 5 Dowl. 435 ; 2 Har. & W. 
376 ; 1 Nev. & P. K. B. 28. 

Annotation : — ^Re!d. R. v. Thomas (1837), 1 J. P. 72. 

2597. .] — (1) On a motion to remove an 

indictment found at the assizes, on the ground of 
difficult points of law being likely to arise : — Held : 
it must be stated what those points are. 

(2) The necessity of having a special jury is 
not alone sufficient cause for granting a certiorari. — 
R. V. Green (1838), 1 WiU. Woll. & H. 35. 

2598. .] — There appears to be no distinction 

between indictments for perjury & other offences, 
as to the necessity of stating specifically the grounds 
of an application to remove the indictment by 
certioraA, &, therefore, where a certiorari was 
moved for, to remove an indictment for perjury 
into this ct., but it was not stated what the diffi- 
culties which were likely to arise at the trial were, 
the ct. directed a further affidavit to bo obtained, 
supplying this defect, 4^ on such being made, 
stating that difficult points of law were likely to 
arise, & it being also stated that the party indicted 
was anxious to have the advantage of being enabled 
to move for a new trial, the ct. granted the rule. — 
Be Barker (1839), 3 J. P. 771. 

2599. .] — The question of law likely & 

expected to arise should be specifically sot forth 
in the affidavit upon which the application for the 
certiorari is made. — R. v. HooaBJS (1845), 1 
New Pract. Gas. 201 ; 5 L. T. O. S. 78 ; 9 Jur. 066 ; 
1 Cox, 0. O. 194 ; 9 J. P. Jo. 278. 

2600. .]- U. V. Dix (1846), 10 J. P. Jo. 358. 

2601. Accounts.] — R. v. Wartnaby, No. 2692, 
ante. 

2602. Assault.] — This ct. will not grant a 
certiorari to remove an indictment for an assault 
from the sessions unless difficult questions are 
likely to arise at the trial, or there are allegations 
of such partiality & injustice, as would prevent 
deft, from having a fair trial. — R. v. Lectiemere 
( 1840), 4 Jur. 056. 

2603. No suspicion cast upon sessions — 

Questions involving right to property.]— The ct. 

refused to grant a certiorari to remove an indict- 
ment for an assault found against a party & his 
wife at the sessions, when no suspicion was cast 
upon the sessions, although it was alleged that the 
assault arose out of a claim to property, & that 
difficult questions, involving the right to the 
property, might arise, & that it was wished to have 
the benefit of a special jurv, — C lark v, Willington 
( 1843), 7 Jur. 44. 

2604. Defendant to entei into recog- 

nisances.]— R. V. Colwell (1846), 8 L. T. O. 8. 
124 ; sub nom. R. v. Caldwell, 10 J. P. Jo. 758. 
Annotation: -Mentd. R. v. Mitchell (1847), 11 J. T. Jo. 70. 

2605. Questions of title.] — Ex p. Hill & 

Fisher (1847), 9 L. T. O. S. 251 ; 11 J. P. Jo. 604. 

2606. Riot— Rights & interest in freehold 

property.] — R. v. (1846), 10 J. P. Jo. 373. 

2607. .] — R. V. Smith (1848), 12 

J. P. Jo. 487. 

2608. Forcible entry— Right to Im- 

mediate possession of property.]— R. v. Johnson 
( 1847), 11 J. P. Jo. 102. 

2609. Forcible entry.]— On a motion for a 

certiorari to remove this indictment, which had 

l-SECT. 1.— B. (o) iii. 


2595 I. Difficulty must he ^ecificaUy stated.] — If diffloulties on pointa of law form the ground of applloation they must 
be speoifloaliV stated. — Be Bjbllbtt & Pobtsb (1866), 2 P. R. 102. — CAN. 
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m., tv, t;.] 

been found at the Central Criminal Ct., for an 
assault & a forcible entry, into this ct., on the 
ground that difficult points of law would probably 
^ise, & ^at it was a lit case to be tried by a special 
^ry i—Held : certiorari would be granted. — 
(1847), 8 L. T. O. S. 396. 

2610. Butardy order — Disobedience to.] — R. v. 
CI.BA8BT (1844), 8 J. P. Jo. 86. 

2611. Compounding prosecution — Motion In 
arrest of Judgment — Exceptions of great weight to 

43O*”04 1 1^- ®- 

T ^non. (1838), 2 

J* X. 72 1 • 

????• -l—li- V. WiiJts (1840), 4 Jur. 1001. 

2614. —— Indictment against attorney.] — Re 
Hare (1842), 6 Jur. 326. 

2615. • To defraud creditors.] — Motion for a 
cmxorart to remove an indictment found at the 
Central Criminal Ct. for a conspiracy to defraud 
the creditors under a fiat in bkpcy. against B. It 
was suggested that the case ought to be tried before 
a special jury & before one of the superior judges, 
many nice points of law being likely to arise : — 

granted.-~R. v. King 

(1843), 1 L. T. O. S. 149. 

.2616. To defraud customs.] — R. v. Blake 

(1844), 3 L. T. O. S. 79 ; 8 J. P. Jo. 342. 

2617. To bring action against prosecutor.] — 

R. V. Lewis (1844), 4 L. T. O. 8. 141. 

2® 18* To defraud person of goods.] — 

motion for a certiorari to remove an indictment, 
which had been found at the Central Criminal Ct. 
for a conspiracy to defraud a person of his goods, 
into this ct. on the ground that dilllcult points 

granted.— K. v. Ditch 

(1844), 3 L. T. O. S. 208. 

o i’ouND, R. V. Mott (1844), 

O J. I', Jo. ool. 

(18%TlirR®Jo!*307."‘®“*^'^~®- 

2621. .] — Motion for a certiorari to remove 
an indictment found at the Central Criminal Ct. 
against C. & D. for a conspiracy. The ground of 
the application was that difficult points of law 
were Imely to arise : — Held : the writ would be 

^<^«en & Davis (1850), 15 
L. T. O. S. 118 ; 14 J. P. Jo. 320. 

2622. .]~~R. V. Ridi^y (1848), 12 J. P. Jo. 

425* 

2623. — — Combination of workmen.] — R. v. 
Hbwbtt (1861), 16 J. P. Jo. 99. 

2624. Obtaining money under false pre- 

(1851), 17 L. T. O. S. 1335 

16 J, P, Jo. 401. 

^nnotofi^^—Mentd. Re Shropshire JJ., Exp. Blewltt(1866), 

2625. & perJury—^Complicated facts.]— 

R. V. Hornidge (1852), 18 L. T. O. S. 247 ; 16 
J. P. Jo. 53. 

2628 . Churchwardens— Omitting to convene 
p* (1860), 14 J. P. Jo. 270. 

^“^9e Pa**" — 


2632. Highway— Non-repair of— Queitions as to 
boundary.]— R. v. Desborough (Inhabitantb) 
(1849), 13 J. P. Jo. 729. 

2633. .] — R. V. Grosvenor Districjt 

Trustees (1860), 14 J. P. Jo. 286. 

2634. .] — ^R. V. St. George's, Hanover 


Square (1850), 14 J. P. Jo. 386. 

2635. Whether road highway.] 


-R. 


v. Bngleton (1863), 17 J. P. Jo. 374. 

2636. Obstruction of— Liability of tenant in 

possession — Application refused.] — R. v. Phillips 
(1846), 9 J. P. Jo. 772. 

2637. Improperly receiving money for sale of 
cadetships.] — R. v. Moore, R. v. Kendal (1847), 
11 J. P. Jo. 456. 

2638. Improvement Act — Violation of.] — Motion 

for a certiorari to remove into this ct. an indictment 
found at the last sessions for M. against appet. for 
having violated one of the clauses of a local im- 
provement Act on the grounds that several nice 
questions will arise as to the construction of the 
Act, & that he was not likely to have an impartial 
trial at the sessions, as all the inhabitants were 
interested : — Held : a certiorari would be granted. — 
R. V. (1844), 4 L. T. O. S. 161. 

2639. Libel — ^Threatening to publish for extortion 
— First indictment framed under statute.] — R. v. 
Waller (1849), 13 J. P. Jo. 87. 

2640. Nuisance— Exposing goods for sale in 
highway — ^Highway formerly market place.] — ^A 
motion on the part of deft, for a certiorari to 
remove an indictment for a nuisance found at the 
last sessions for the city & borough of B. Deft, 
was indicted for committing a nuisance in the 
highway by exposing goods there for sale, the 
highway having formerly been the market place 
of the city, «fe which market place, it was contended, 
had never legally been removed : — Held : a cer- 
tiorari would be granted. — R. v. Cooksey (1849), 
14 L. T. O. S. 186 ; 13 J. P. Jo. 778. 

2641. Under Public Health Act.]— R. v. 

Andus (1853), 17 J. P. Jo. 116. 

2642. Erection of pier.] 


pretences — Indictment against at- 

See, also, Noe. 2608, .2609, ante. 


“Motion for a 
certiorari to remove an indictment for nuisance in 
erecting a pier from the Central Criminal Ct. on 
the ground that the indictment would involve 
many important questions of law, & it was desirable 
to have a special jury, & to have a view : — Held : 
the rule would be granted. — R. v, Haslewood 
(1854), 24 L. T. O. S. 119 ; 18 J. P. Jo. 771. 

2643. Overseers — Defendants accused of taking 
upon themselves duties of.] — R. v. Gibson (1844), 2 
L. T. O. S. 352. 

2644. Perjury.] — Be Barker, No. 2698, arde. 

2646. Accounts — Application refused.] — 

The ct. refused to grant a writ of certiorari for 
removing an indictment for perjury from the 
county of L. to London, to be tried by a special 
jury, upon a suggestion that the truth of the 
evidence given by deft, would depend upon the 
result of a long series of accounts, & that a point of 
law was likely to be raised in his favour. — R. v. 
Morton (1842), 1 Dowl. N. S. 643. 

2646. In answer In Chancery.] — ^Anon. 

(1843), 1 L. T. O. S. 234. 

2647. .]— R. v. Jackson (1843), 1 L. T. O. S. 

82. 

2648. .] — R. V. Rogers (1844), 8 J. P. Jo. 

342. 

2649. Pure questions of law likely to arise.] 

— ^R. V. Harpy (1847), 11 J. P. Jo. 806 ; oubaequem 
proceedings^ 11 J. P. Jo. 855, 903. 

2660. .] — R. v. Fetherstonhaugh (1849), 

13 J. P. Jo. 251. 

2661, .] — ^R. V. Kingaird &; Ware (1861), 

15 J. P. Jo. 768. 
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2652. Tlthingman — ^Refusal to serve after elec- 
tion.] — Ex p, f^ANKiiiN (1851), 15 J. P. Jo. 129. 

iv. Trial toUh Special Jury, 

See, generally, CniMiNAii Law & Procedure. 

2653. General rule — Not of itself a sufficient 
ground.] — The necessity of having a special jury 
IS not alone sufficient cause for granting a cer- 
tiorari, — B. V, Green, No. 2597, ante, 

2654. Unusual prosecution at suit of Crown 

— Crown officers to prosecute.] — It is no sufficient 
ground for granting a certiorari to remove an 
indictment for a conspiracy to defraud the revenue 
from the Central Criminal Ct. that deft, is a 
reputable tradesman, & that he believes the 
prosecution has been instituted from malicious 
motives by one of the witnesses. 

It is a sufficient ground, however, for the wiit, 
that the prosecution is an unusual one, & is 
instituted at the immediate instance of the Crown, 
Sc upon which the high Crown officers will attend 
to prosecute, Sc that the deft, therefore desires a 
special jury. — B. v, Jeffs Sc IjANG (1845), 1 New 
Pract. Cas. 197 ; 5 L. T. O. 8. 79 ; 9 Jur. 580 ; 
1 Cox, C. C. 194 ; 9 J. P. Jo. 293. 

2655. .]— R. V, Wilson (1852), 16 J. P. Jo. 

133. 

2656. Special Jury essential in interests of 

Justice — Removal from Central Criminal Court.] — 
li. V, Aspinall (1875), 39 J. P. Jo. 80. 

2657. Assault -Questions of property likely to 
arise.] — Clark v, Wilungton, No. 2603, ante. 

2658. Sc forcible entry.] — B. v, Johnstone, 

No. 2609, ante, 

2659. .] — B. V. Bridgeman (1852), 16 

J. P. Jo. 133. 

2660. .] — B. V, King, No. 2549, ante, 

2661. Churchwardens — Omitting to convene 

meeting.]— i?a; p. Hogg (1850), 14 J. P. Jo. 270. 

2662. Conspiracy.] — R. v, Wilks (1840), 4 Jur. 
1061. 

2663. .]— Re Hare (1842), 6 Jur. 326. 

2664. To drown a mine.] — R. v. Ward 

(1843), 2 L. T. O. 8. 127. 

2665. To defraud — Creditors.] — R. v. King, 

No. 2615, ante, 

2666. Customs — Prosecuted by law 

officers.] — R. v, Jeffs & Lang, No. 2664, ante. 

2667. Prospective debenture holders — 

Mining companies.] — R. v. Gyde, Ex p. Gyde, 
No. 2563, ante, 

2668. To bring action against prosecutor — 

Attorney of prosecutor made defendant.] — R. v. 
Lewis (1844), 4 L. T. O. 8. 141. 

2669. Important questions of law.] — R. v. 

Kincaird Sc Ware (1851), 16 J. P. Jo. 768. 

2670. Obtaining money by false pretences — - 

Difficult points of law.] — R. v. Alleyne (1851), 
17 L. T. O. S. 133 ; 16 J. P. Jo. 401. 

Annotation : — Mentd. He Sluopshii'o JJ., Ex p. BlewJtt 

a866), 14 L. T. 608. 

2871. & perjury — Complicated facts.] — 

R. V. Hornidge (1862), 18 L. T. O. 8. 247 ; 16 
J. P. Jo. 53. 

2672. .]— Re Barber (1886), 2 T. L. R. 

680, D. C. 

2673. False pretences — Indictment against at- 
torney — Complexity Sc difficulty.] — R. v. Jones 
(1877), 41 J. P. Jo. 84, D. C. 

See, alaon No. 2624, ante, 

2674. Felony — Encroachment by working 
mines.] — Exp. Salter (1848), 12 J. P. Jo. 74. 


2675. Forcible entry Sc detainer.] — A certiorari 
was granted to a prosecutor to remove an indict- 
ment for forcible entry Sc detainer from the 
sessions, on the ground that difficult points of law 
were likely to arise on the trial, Sc that it would 
be necessary to have a special jury. — R. v. Thomas 
( 1837), Will. Woll. Sc Dav. 580. 

See, also. No. 2609, ante. 

2676. Fraud — Not removed from Central 
Criminal Court — Falsification of accounts — Mere 
question of dishonesty.] — R. v. Balcaul (1877), 41 
J. P. Jo. 260, D. C. 

2677. Fraudulently obtaining goods.]— 

R. V. IviMEY (1887), 4 T. L. R. 71, D. O. 

2678. Larceny — Indictment against attorney— 
For stealing a rate book.] — R. v. Adams (1848), 12 
J. P. Jo. 789. 

2679. Libel — Publishing obscene — Removal re- 
fused.]— B. V. (1837), 1 Jur. 239. 

2680. .]— R. V. Cooper (1844). 4 L. T. O. S. 

161. 

2681. Misdemeanour.] — R. v, Dainton (1846), 
10 J. P. Jo. 388. 

2882. Nuisance — Erection of pier.] — R. v, 
Haslewood, No. 2642, ante, 

2683. Obstruction of highway Sc railway — By 
working quarry.] — Whore on a motion for a cer- 
tiorari to remove into this ct. two indictments 
found at the last assizes for C., against the defts., 
for working a quarry, so as to obstruct a public 
highway, & also for constructing a railway so as 
to interfere with public rights, it was alleged that 
a view would be necessary, that it would bo proper 
to try the case by a specif jury, Sc that points of 
law would arise : — Held : a certiorari would be 
granted. — B. v, Stanley (1844), 4 L. T. O. S. 
143 ; 8 J. P. Jo. 837. 

2684. Perjury — Matters of account.] — R. v. 
Hardy (1847), 11 J. P. Jo. 806 ; subsequent pro- 
ceedings, 11 J. P. Jo. 855, 903. 

2685. .]— R. V. Savage (1848), 12 J. P. Jo. 

103. 

See, also, No. 2625, ante. 

V. View. 

2686. General rule — Discretion of court.] — A 

rule for a certiorari to remove an indictment from 
the sessions into this ct., on the groimd that grave 
questions of law are likely to arise, Sc that a view 
is necessary, which cannot be had at sessions, is 
not necessarily a rule absolute in the first instance, 
but it rests in the discretion of the ct. so to grant 
it.— R. V. Bird (1845), 2 Bow. Sc L. 939 ; 1 New 
Pract. Cas. 190 ; 14 L. J. M. C. 179 ; 5 L. T. O. S. 
39, 58 ; 9 Jur. 492 ; 9 J. P. Jo. 246, 203. 

2687. .1 — Where it appears to be necessary 

for the purpose of a criming trial that the jury 
should have a view of premises situated in a 
different county from that in which the offence 
was committed, this is sufficient reason for ordering 
the trial to take place in such county. — R. v. 
Sheldon (1875), 32 L. T. 27 ; 39 J. P. 232. 

2888. Conspiracy to defraud — Debenture holders 
In companies — View of premises not essential.] — 
B. V, Gyde, Ex p, Gyde, No. 2563, ante, 

2689. Highways — Non-repair of.l— On a motion 
for a certiorari to remove an indictment, which 
was preferred at the sessions, for the non-repair of 
a highway, into this ct., as the question as to 
liability would be raised, Sc it would also bo 
necessary to have a view : — Held : the rule would 
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Sect. 0. — Purposps of the tcrii: Sub-sect. 1, B. (c) v. 

<S:vi,, id); sub-sect. 2, A .\ 

be granted. — R. v. Ludoershall (Inhabitants) 
(1844), 4 L. T. O. S. 121. 

2690. Obstruction of highways & railways — By 
working quarry.] — R. v. Stanley, No. 2083, ante. 

2691. Nuisance.] — Motion for a certiorari to 
remove an indictment for a nuisance found at the 
assizes in S. The reason alleged was that deft, 
wanted a view, which he could not have granted 
him at assizes : — Held : a rule to show cause would 
be made. — ^A non. (1732), 2 Barn. K. B. 214 ; 94 
E. R. 457. 

2692. Erection of pier.] — R. v, Haslewood, 

No. 2642, ante. 

vi. Other Grounds. 

2693. To remove indictment found in private 
Jurisdiction — Malicious prosecution.] — R. v. 

Ohiping-Norton (1726), 1 Barn. K. B. 7 ; 94 

E. R. 5. 

AnnoUilion : — Refd. R. v. Joffs & Laiif? (1845), 9 J. P. Jo. 293 

2694. Not previous punishment of defendant.] — 
R. V. Eijpord (1730), 2 Stia. 877 ; 93 E. 11. 911 ; 
sub nom. R. v. Etpord, 1 Sess. Cas. K. B. 323. 

2695. Absence of Judges from Old Bailey.] — A 
certiorari was granted, to remove an indictment of 
perjury from the Old Bailey, on the part of deft, 
upon an affidavit that he had twice paid costs for 
not going on to trial, the judges being gone away, 
which the ct. allowed to be a special reason, that 
distinguished this from the common case where 
certiorari is denied. — R. v. Morgan (1736), 2 
Stra. 1049 ; 93 E. R. 1025. 

Annotation: — ^Ezpld. H. v. Forguaon (1737), Lee temp. 

Hard. 369, 

2696. Not defective nature of indictment.] — R. 
V. Templar, No. 2593, ante. 

2697. Not that questions likely to arise — Relating 
to acquittal on former indictment.] — Certiorari to 
remove an indictment for keeping a gaming house 
refused to prosecutor, where it was suggested that 
questions would arise on an acquittal on a former 
indictment, in which the house had been mis- 
described. — R. V. Hancock (1836), 2 Har. & W. 293. 

2698. General difficulty of case.] — R, v. Joseph, 
No. 3214, post. 

2699. .] — R. V. Liverpool &; Midland 

Counties Ry. Co. (1844), 3 L. T. O. S. 100 ; 8 
J. P. Jo. 357. 

2700. To remove indictment — To be tried in 
same court as action — Involving same subject- 
matter.] — R. V. Broomiiead (1843), 7 Jiir. 559 ; 
sub nom. Anon., 7 J. P. 241. 

2701. Technical nature of evidence to be adduced.] 
—Ex p. Williams (1844), 2 L. T. O. S. 352. 

2702. Not to enable defendant to obtain copies of 
indictment.] — R. v. Fellowes, No. 2558, ante. , 

2703. Alleged ignorance of charges.] — R. v. 
Fellowes, No. 2558, ante. 


2704. Wealth or reputation of defendant — Writ 

r nted.] — R. v. Wells (1723), 1 Stra. 549 ; 93 
R. 693. 

Annotation : — Consd, R. i’. Jeffs & Lang (1845), 9 J, P. Jo, 
293. 

2705. .]~R. V. (1843), 1 L. T. O. S. 

234 ; subsequent proceedings^ sub nom. R. v. Scott, 
1 L. T. O. S. 260. 

2706. Writ refused.*’ — R. v. Goulston 

(1724), Sess. Cas. K, B. 91 ; §3 E. R. 92 ; sub nom. 
R. V. Gunston, 1 Stra. 583. 

2707. .] — R. V. PusEY (1720), 1 Barn. 

K. B. 5 ; 2 Stra. 717 ; Sess. Cas. K. B. 92 ; 94 
E R 3 

2708. .] — R. V. Blunt (Lady) (1731), 

1 Bam. K. B. 445 ; 94 E. R. 299. 

Annotation : — Mentd. Anon. (1734), 2 Barn. K. B. 447. 

(d) Procedure. 

See Sect. 9, sub -sect. 2, post. 


Sub-sect. 2. — To Quash. 

A. In respect of What Acts or Proceedings. 

As to what is a court, see Courts, pp. 98-100, 
ante. 

To what courts writ may issue.] — See Sect. 4, 
ante. 

At what stage of proceedings writ may issue.] 

— See Sect. 8, ; 

Statutory restrictions.] — See Sect. 7, post. 

2709. Judicial acts-— Not ministerial acts.] — A 

certiorari does not lie for removing a warrant of a 
justice of the peace. 

It is essential to a conviction that it be a judicial 
act, but the issuing of the warrant in the present 
case was a ministerial act (Lee, O.J.), — R. v. 
Lediard (1751), Say. 6 ; 90 E. R. 784. 

Annotatims : —ijOruA. 11. v. WoodbouKC, fl906] 2 K. B. 601. 
Kefd. n. V. Lloyd (1783), Cald. Mag. Cas. 309. Mentd. 
B. 1 *. Hudson (1845), 4 L. T. (). S. 353. 

2710. .1 — A certiorari does not lie for 

other than judicial acts. — R. v. Lloyd (1783), 

' Cald. Mag. Cas. 309. 

Arinotaliona : — Refd. B. v. Hatflold Pevercl (1849), 14 Q. B. 
298 ; U. V. Aberdare Canal Co. (1850), 14 Jur. 735 ; II. v. 
Woodhouflo, ri906] 2 K. B. 501. 

2711. Distress warrant for poor rate.] 

— ^A certiorari to bring up a warrant of distress for 
a poor rate, on the ground that the party had not 
been previously heard or summoned was refused. 
The remedy in such a case must be by appeal or 
action. 

No such certiorari has ever been granted. I do 
not think the granting of the warrant is a judicial 
act (Taunton, .L). — Ex p. Taunton (1831), 1 
Dowl. 54 ; sub nom. R. v. Surrey JJ., Ex p. 
Taunton, 9 L. J. O. S. M. C. 120. 

Annotations : — Refd. K. f. Nicholson, etc., Bolton JJ., R. v. 
OreenhtUgh, etc., Bolton JJ., Ex p. Bamber (1899), 81 
L. T. 267 ; R. v. Webber (1899), 16 T. L. R. 1. 


PART IX. SECT. 6. SUB-SECT. 2.— A. 

2709 i. Judicial acts — Not ministerial 
acts — Hegulalion of Board of Educa- 
tion.}— R. V. Board of Education 
(1871), 2 V. K. (Law) 176.— AUS. 

2709 il. Acts of university 

senate.]— Ex p. Jacob (1861), 5 All. 
163.— CAN. 

2709 lU. Order of minister of 

agriculture declarina patent void. 1 — 
The duties of the minister of agri- 
culture In relation to the avoidance of 
patents are ministerial, & not subject 
to reversal or review by a ot. of law. — 
Be Bell Telephone Co. (1885), 9 
O. K. 339.— CAN. 

2709 Iv. Order of Municipal 

Secretary to sell real estate of residents 


fur assessment purposes.) — R. v. Simp- 
son (1880). 20 N. B. II. 472.— CAN. 

2709 V. Resolution of muni- 

cipal cemndl.) — Re New Glasgow 
Town Council (1897), 30 N. 8. R. 107. 
—CAN. 

2709 vi. Municipal assess- 

ment roll .] — ^A certiorari was directed 
to the Hoad Comrs., to remove the 
record of the assessment roll of a 
district assessing the inhabitants for 
road taxes, & the return to the county 
treasurer of persons who had made 
default ; also to the stipendiary 
magistrate for the county to remove 
the record of a return of defaulters & 
the warrant of distress issued thereon : 

Held: setting aside the writ, the 


prooeedlngs were of a puroly ministerial 
character. Sc not a proper subject for 
certiorari. — tt. v. Corbin (1903), 36 
N. 8. K. 275.— CAN. 

2709 vii. Taxing of costs 

under hand Clauses ( Taxation of 
Costs) Ad. 1895.] — The function of the 
Taxing Master in taxing costs under 
the above Act, Js ministerial Sc not 
judicial. Sc his oortiticate, allowing 
the costs of Buoh inquiry, are not 
, quashed on certiorari. — K. v. QOPF, 
[1905] 2 1. R. 121.— IR, 

2709 vill. Examination db 

passing of accounts by auditor for 
capitation tax .] — The function of an 
auditor in examining Sc passing the 
accounts of a District Asylum for the 
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2712. Distress warrant for sum due 

under maintenance order.] — Tho ct. refused a writ 
of cerUorari to quash a distress warrant issued 
by justices for a sum alleged to be due under 
a Ett^tenance order, on the ground that the 
issuing of the warrant was a ministerial & not a 
judicial act. — R. v. Webber (1899), 16 T. L. R. 
1, D. 0. 

2713. Not order of Secretary of State 

— Under Local Government Act, 1858 (c. 98).] — 

By sect. 76 of the above Act the Secretary of State, 
upon petition of the Local Board of Health & after 
inquiry, may by provisional order empower that 
board to put in force with reference to the land 
referred to in the order the powers of Lands 
Clauses Consolidation Act, 1846 (c. 18), with 
respect to the purchase & taking of land otherwise 
than by agreement, but the provisional order so 
made shall be of no validity unless it has been 
confirmed by Act of Parliament, & it shall be lawful 
for the Secretary of State, as soon as conveniently 
may be, to obtain such confirmation, & the Act 
confirming such order shall be deemed to be a 
public general Act : — Held : such order could not 
be removed by certiorari in order to be quashed. 

The provisional order has no effect until it is 
converted into law. Therefore we should usurp 
functions which do not belong to us if we stepped in 
between the provisional order & the exercise of the 
Parliamentary will, it would be beyond our proper 
scope of action to quash that order (Cockburn, 

C. J.). 

The order is not a judicial one such as to justify 
the ct. in removing it (Blackburn, J.). — R. v, 
Hastings Board of Health (1805), 6 B. & S. 
401 ; 122 E. R. 1243 ; aub nom. Frewin v. Hast- 
ings Local Board of Health, 6 New Rep. 142 ; 
34 L. J. Q. B. 169 ; 12 L. T. 346 ; 29 J. P. 711 ; 
11 Jur. N. S. 670 ; 13 W. R. 078. 

2714. .] — The making of an order for 

the issue of a licence or certificate by the Ct. of the 
CJo. of Watermen & Lighteimen of the river 
Thames is not a judicial but an administrative 
act, & consequently such an order cannot be re- 
moved into the Jligh (U. by certiorari, — R. v. 
Watermen’s Co., [1897] 1 Q. B. 659 ; avh nom. 
R. V. Lucey, Ex p. Gosling, 66 L. J. Q. B. 308, 

D. C. 

2715. Not appointment of justices’ 

clerk.] — The appointment by justices of a justices’ 
clerk IS not a judicial act, & a certiorari will not lie 
to remove any proceedings or order of justices in 
that behalf. — R. v. Drummond, Ex p. Saunders 
(1903), 88 L. T. 833 ; 07 J. P. 300 ; 1 L. G. R. 667, 
D. C. 

2716. .] — R. V. WooDHOUSE, No. 2421, 

ante, 

2717. Appointment by justices of overseers 

of the poor — Alternative remedy.] — Warwick 
Borough Case (1734), 2 Stra. 991 ; 1 Bott’s Poor 
Law, 6th ed. 53 ; 93 E. R. 988 ; svb nom. R. v, 
Warwick Borough JJ., Cunn. 09. 

Annotaiion : — Refd. 11. v. Harman (1738), Andr. 343. 

2718. .] — The ct. will not grant 

a certiorari in the first instance to remove the order 
for the appointment of overseers for the purpose of 
havmg it quashed, on a suggestion that the 
justices made the appointment from corrupt & 


improper motives, the propriety of the appoint- 
ment being matter of appeal to sessions. — R. v. 
Somersetshire JJ. (1822), 1 Dow. & Ry. K. B. 
443 ; 1 Dow. & Ry. M. C. 116. 

Annotation : — Consd. H. v. CauibrldgeRhire JJ. (1835), 4 

Ad. & EL 111. 

2719. .] — Where it is a question 

whether a person appointed an overseer by a 
justice’s order is a householder, the ct. will not 
grant a certiorari to bring up the order for the 
purpose of quashing it. The objection must be 
taken by appeal to quarter sessions. — Ex p. 
Pudding Norton Overseers (1864), 4 New Rep. 
167 ; 10 L. T. 386 ; aub nom. Re Pudding Norton 
Overseers, 33 L. J. M. C. 136 ; 28 J. P. 454 ; 12 
W. R. 762. 

2720. .] — After an appointment of 

four overseers for a parish by the magistrates at 
one meeting they are functi officio, & no other 
magistrates can afterwards, upon tho claim of 
one of the persons so appointed to bo exempted, 
appoint another in his place, but the painty must 
appeal to sessions to get his discharge. This 
objection to the second appointment may bo 
disclosed to this ct., on affidavit upon the removal 
of the appointment hither by certiorari, who will 
thereupon quash the same. — R. v. Great Marlow 
(Inhabitants) (1802), 2 East, 244 ; 102 E. R. 
362. 

Annotations: — Consd. K. r. Hoolc, etc. JJ. (1860), 2 L. T. 

472. Refd. R. V, CambridprcHliire JJ. (J835), 5 Nev. 

A: M. K. B. 440; II. v. LaTicashire JJ. (1860), 29 

L. J. M. C. 244. Mentd. 11. »*. .Tames (1814), 2 M. & S. 321 ; 

R. V. Hiuchlitf & Baker, Cliesldre JJ. (1847), 11 Jur. 514. 

2721. .] — ^An appointment by two 

justices of overseers of the poor may be removed 
into this ct. by certiorari, without appealing 
against it to quaiier sessions, & this ci. will go 
into the question upon affidavit, whether the place 
for which the appointment is made be a township 
or vill, & if it appear by tlie affidavits that it is not, 
& bo not stated to be such, or that it is reputed to 
be such, the ct. will quash the appointment. — 
R. V. Standard Hill (Inhabitants) (1815), 4 
M. 4fc S. 378 ; 105 E. R. 874. 

AnnotaiMns : — Refd. R. v. Marriott (1838), 12 Ad. & El. 

3.5, u. ; R. V. WorocHtcrshlre JJ. (1838), 3 Nev. & P. K. B. 

434. Mentd. R. V . Laue (1822), 5 B. & Aid. 488 ; Clayton 

r. Meadows (1812), 2 Haro, 26 ; 11. v, Watson (1868), 9 

B. & 8. 21‘J. 

2722. .] — H. V. West Riding JJ 

(1849), 13 J. P. .52. 

2723. .] — R. V. Pye, etc. JJ., Ex p. 

Ai,lrewa8 Hayes, Staffordshire (Landowners) 
(1855), 19 J. P. Jo. 70. 

2724. .] — A rule nisi having been 

obtained for a certiorari to remove an order of 
justices appointing overseers for a parish : — Held : 
the right to appoint ovei^seers of the poor was 
vested by law solelyjn the justices, who might make 
such appointment," whether tho inhabitants had 
nominated persons for the office or not. — R. v, 
Lancashire JJ. (1860), 29 L. J. M. 0. 244 ; avb 
nom. R. V, Hoole, 2 L. T. 472 ; 24 J. P. 438 ; atd) 
nom. R. V, Lancashire J.h, Ex p. Ashworth, 
8 W. R. 588. 

2725. Order of sessions as to fees — Re- 

ceivable by officer of court.] — A table of the fees 
& allowances to be taken by the clerk of the peace 
for the county of S. was, in 1826, duly settled & 


purpose of the capitation srant under 
Local Government (Ireland) Act, 
1898, is ministerial or administrative, 
dc not Judicial. Such audit cannot be 
the subject of certiorari unless made so 
by statute. — R. v. Considine, [191 7 J 
2 I. R. 


1 B. C. R., Pt. II., 148.--CAN. 

0, ,] — travbs V . Nelson 

City (1899), 7 B. C. R. 48.— CAN. 


d. Proceedings before com- 

missioner of works d: mines.] — R-^JJ. 
Church (1892), 23 N. S. R. 347. — CAN. 


to pay over fines under Canada Tem- 
perance Act.] — Kx p. Kylb (1893), 32 
N. B. R. 212.— can. 

£. Resolution of municipal 

council fixing inspectors salary dt fees 
— 60 Viet. c. 4, s, 144.J — Kx p. McCully 
(1893), 32 N. B. R. 126.— can. 


b. Validity of municipal t. Resolution of county 

hye-law.] — R, v. On Hino (18iK), council authorising secretary -treasurer 


g. Resolution of licence 

commissioners.] — R. v. Point (4rby 



414 


Crown Practice. 


Sect. 6 . — Purposes of the writ: Sub-sect. 2, A,] 

approved by the sessions, & confirmed by the 
judges of assize, under 57 Geo. 3, c. 91. It autho- 
rised the taking of traverse & other fees from defts. 
in misdemeanour, &; was acted upon tiU 1844, 
when the sessions made an order that no officer 
of the ct. should thereafter take or demand any fee 
or payment from any deft, in misdemeanour. 
8 & 9 Viet. c. 114, was afterwards passed, which 
prohibits the taking of certain fees from defts. who 
are ^quitted, or discharged by proclamation. On 
motion to quash the above orders, removed by 
certiorari ; — Held : the order was a judicial pro- 
ceeding, removable by certiorari, — B. v. Colbs 
( 1845), 8 Q. B. 76 ; 1 New Mag. Cas. 414 ; 2 
New Seas. Gas. 144 ; 16 L. J. M. C. 10 ; 6 L. T. O. S. 
120; 10 J. P. 105; 10 Jur. 352; 115 E. R. 
802. 

AmMiatiom : — Befd. R. v. Hatfield Pevcrel G849), 14 Q. B. 

298 ; R. V, Aberdare Canal Co. (1850), 14 Jur, 735. Mentd. 

Wrav V, Chapman (1850), 14 Q. B. 742 ; Reddinh v. 

Hitc}dnor(1878), 48 L J. M. C 31. 

2726. Not certificate of admission of lunatic 

Into asylum.] — A certificate for the admission of a 
lunatic into an asylum, signed by a clerg 3 man &; 
overseer, under 8 & 9 Viet. c. 100, s. 48, is not 
removable by certiorari. 

The objection that such a ceitificate is not 
properly the subject of a certiorari, may be taken on 
showing cause against a rule to quash the certificate 
after it had been removed. — R. v. Hatfield 
Peverel (Churchwardens & Overseers) (1849), 
14 Q. B. 298 ; 3 New Mag. Cas. 180 ; 3 New Sess. 
Cas. 610 ; 18 L. J. M. C. 225 ; 13 L. T. O. S. 383 ; 
13 J. P. 650 ; 13 Jur. 1070 ; 117 E. R. 117. 
Armotolions • — Befd. R. v, Crowan (1849), 14 Q. B. 221. 

Mentd. R. v. Minster (1850), 14 Q. B. 349. 

2727. Consent & approbation of canal com- 

missioners — Proceedings entered In nodnute book.] — 

By statute incorporating a canal co., certain land- 
owners were appointed comrs. for settling all 
questions & differences between the co. & the land- 
owners generally. The determinations of the j 
comrs., the verdicts of juries & the comrs.* judg- i 
ments thereon were to be deposited with the clerk ' 
of the peace among the records of the sessions. 
All orders & proceedings of the comrs. were to be 
entered in a book, signed & be deemed as originals 
& accepted in evidence. No comr. was to act when 
intoested. The canal co. were to make bridges 
over the canal for the convenience of landowners 
as the comrs. should order, but if bridges so ordered 
should be found insufficient, landowners were 
empowered to make bridges at their own cost, 
with the approbation of the comrs. By an entry 
of the comrs. ’ proceedings made as above it appeared 
that application was made on behalf of B. to the 
comrs. who after hearing evidence gave their 
consent & approbation for the building of a bridge 
at B.*s own cost. The bridge was not wanted for 
B.*s use, but to bring coal from a colliery lying 
beyond, to a railway & thence by that railway 
instead of by the canal. Several directors of the 
railway co. acted as comrs. when the application 
was granted : — Held : (1) their consent was a 

judicud act & could be brought up by certiorari, 
(2) by reason of the interest they had in the result 
the proceedings were void. — R. v. Abbrdabb 


Canal Co. (1850), 14 Q. B. 854 ; 4 Now Mag. Cas. 
123 ; 19 L. 3. Q. B. 261 ; 15 L. T. O. S. 463 ; 14 
J. P. 497 ; 14 Jur. 736 ; 117 E. R. 328. 
Annotations: — As to (1) Bold. R. v, Woodhouse, (19061 2 
K. B. 501. GeneraUy.o^d* R. v. Salford Oveweers (1852), 
16 Jur. 907. Menid. WUdes v. Russell (1866), Har. k 
Ruth. 689. 

2728. Grant of licence for sale of Intoxicating 

liquor — By solicitor of excise.] — A licence for the 
s^e of beer granted by the solr. of excise without 
the production of a certificate from the overseer, 
required by Beerhouse Act, 1840 (c. 61), s. 2, is not 
a judicial act removable into the Ct. of Q. B. by 
certiorari. — R. v. Salford Overseers (1852), 18 

Q. B. 687 ; 21 L. J. M. C. 223 ; 19 L. T. O. S. 165 ; 
16 Jur. 007 ; 118 E. R. 269. 

Annotation Reid. R. v. Woodhouse, [1906] 2 K. B. 601. 

2729. Order of licensing Justices.] — On the 

hearing, at a general annual licensing meeting, of 
an appHcaiion for a new licence for a hotel, wit- 
nesses were called on behalf of persons who opposed 
the granting of the licence, & these witnesses gave 
evidence on oath. Another person then appeared 
to oppose, & proposed to make statements of fact. 

I The justices required that he should be sworn. 

. He refused, & they declined to hear him, & granted 
the licence. On an application for a certiorari : — 

1 Held : the certiorari ought not be granted. Semble ; 
as the justices at the licensing meeting were not 
acting as a ct. of summary jurisdiction, but in an 
administrative capacity, certiorari would not lie. — 

R. V. Sharman, Ex p, Denton, [1898] 1 Q. B. 678 ; 
67 L. J. Q. B. 460 ; 78 L. T. 320 ; 62 J. P. 296 ; 
46 W. R. 367 ; 14 T. L. R. 269 ; 42 Sol. Jo. 326, 
D. C. 

Annotations : — ^FoUd. R. v. Bowman, [1898] 1 Q. B. 663 ; 
R. V. Gotham, 11898] 1 Q. B. 802. Distd. 11 v, Manchester 
JJ.. [1899] 1 Q. B. 571. Consd. R. v. Johnsom [1906] 2 
K. B. 59. N.F. R. v. Woodhouse, [1906] 2 K. B. 501. 
Mentd. R. V, Nicholson, [1899] 2 Q. B. 455 ; R. v. Butt, 
Ex p, Brooko (1922), 38 T. L. R. 637. 

2730. .] — R. V. Bowman, [1898] 1 

Q. B. 663 ; 67 L. J. Q. B. 463 ; 78 L. T. 230 ; 62 
J. P. 374, D. C. 

Annotations : — Retd. R. v. Pilkiiiffton, etc., Lancashire JJ. 
Ac WaUaoe, Ex p. Williams (1898), 62 J. P. 435 ; R. v. 
Johnson (1906), 74 L. J. K. B. 685 ; R. v. Woodhouse, etc., 
Leeds JJ. (1906), 75 L. J. K. B. 745. Mentd. R. v. Gotham, 

S I (i. B. 802 ; R. v. Nicholson, [1899] 2 Q. B. 455 ; 

3n8 V, Brentford Licensiniff JJ. (1901), 65 J. P. 346 ; 
R. V, Dodds, [19051 2 K. B. 40 ; R. u. Drinkwater, [1905] 

2 K. B. 469 ; Southwark Corpn. v, l*artinfirton Advertising 
Co. (1906), 69 J. P. 183 ; R. v. Shaun, [1910J 2 K. B. 
418 ; 11, V. L, C. C., Ex p, London Ac Proviuoial Elcotrio 
Theatres, [1916] 2 K. B. 466 ; R. v. Brighton Corpn., 
Ex p. Tilling (1916), 85 L. J. K. B. 1662 ; R. v. Port of 
London Authority, Exp, Kynoob, [1919] 1 K. B. 176. 

2731. .] — R. V, COTHAM, [1898] 1 Q. B. 

802 ; 67 L. J. Q. B. 632 ; 46 W. R. 512 ; 14 
T. L. R. 367 ; 42 Sol. Jo. 470 ; end nom, R. v, 
PlLKINGTON, ETC. JJ. & WALLACE, Ex p, WILLIAMS, 

R. V, Gotham, etc. JJ. & Webb, Ex p. Williams, 
78 L. T. 468 ; 62 J. P. 435, D. C. 

Annotations : — Consd. R« v, Woodhouse, [1906] 2 K. B. 501. 
Mentd. R. v, Manohester JJ., [1899] 1 Q. B. 571 ; R. v, 
Nicholson, [1899] 2 Q. B. 455; Mackrell v, Brentford JJ., 
[1900] 2 Q. B. 387 ; R. v, Dodds, [1905] 2 K. B. 40 ; 
Wilson V, Crewe JJ^ [1905] I K. B. 491 ; R. v, Manohester 
CorpzL, [1911] 1 K. B. 560 ; R. v, Monmouthshire JJ., 
Ex p, NevlU (1913), 109 L. T. 788 ; R. v. Port of London 
Au&ority, Exp, Kynooh, [1919] 1 K. B. 176. 

2732, .1 — An order of justices luider 

Licensing Act, 1872 (c. 94), s. 26, extending the 
hours during which a licensed house may be kept 


MUNICIPALITT, BOAHD OP UlCENCB 
CoiktKS. (1913). 18 B. C. R. 648.— 

CAN. 

Determination of local 

government hoard of salary of an officer 
under the Act ,] — ^where under Local 
Government (Ir.) Act, 1898, Sect. 
115 (18), the local govt, board deter- 
mines the salary to be paid to an oiBoer 


imdor the Act : — Held : such deter- 
mination is a Judicial aot, & is subject 
to be brought up on certiorari , — R, 
V, Local Govebnmsnt Board, 
Wilson's Case (1900), 34 I. L. T. 
196.— IR. 


k, — ft, u. Local 

Government Board, Webster's Case. 
Same v. Same, Least’s Case, [1902j 


2 I. R. 349 ; 35 I. L. T. 87.— IR. 


1 . Disallowance of objection 

to assessment by local rating body ,] — 
Stevens v, Christohuboh Drainage 
Board (1883), 2 N. Z. L. R. 262.— 
N.Z. 


m. Order of commissioner dis- 
charging debtor from custody .] — When 
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open for the sale of intoxicating liquors is a Judicial 
oraer» & may be brought up on cerHorari. 

If there is an erroneous decision of the justices 
either in fact or in law certiorari does not lie. If 
there is an erroneous assumption of jurisdiction in 
point of law based upon evidence which is not 
evidence of any matter which may be tried 
before them certiorari will go (Lord Alverstone, 
O.J.). — B. V. Johnson, (1906] 2 K. B. 69; 74 
L. J. K. B. 686 ; 92 L. T. 064 ; 69 J. P. 236 ; 63 
W. B. 066 ; 21 T. L. B. 423 ; 49 Sol. Jo. 460, D. C. 

2783. Referring application to quarter 

sessions.] — B. v. Woodhousb, No. 2421, ante, 

2734 . Order of confirming authority— Under 

Licensing Act, 1872 (c. 94).] — (1) When a peinson 
applies for a certificate that he is the real resident 
holder A occupier, as defined in Beerhouse Act, 
1840 (c. 61), s. 1, of the premises in respect of which 
he desires to be licensed, the justices have no juris- 
diction to ^ant the certificate unless appct. can 
prove that he sleeps on the premises. 

(2) The confirming authority, whose confirma- 
tion is required for certain classes of licences, 
constitute a ct., & consequently a writ of certiorari 
will lie if they have confirmed the grant of a licence 
to a person not legally qualified or otherwise 
granted without jurisdiction. — B. v. Manchester 
JJ., [1899] 1 Q. B. 671 ; 68 L. J. Q. B. 358 ; 80 
L. T. 631; 03 J. P. 360; 47 W. B. 410; 16 
T. L. B. 201 ; 43 Sol. Jo. 278, D. C. 

Annotations: — As to (1) Consd. H. v, Woodhouse, [1906} 2 

K. B. 501. As to (2) Apprvd. R. v, Sunderland JJ., [1901} 

2 K. B. 357. Consd. R. v. Woodhouse. [1906] 2 K. B. 501. 

Reid. R. V. Johnson. [1905] 2 K. B. 59. Oenerally, Mentd. 

Nix Sc Beeston Brewery Co. v. Nottingham JJ. (1899), 47 

W. R. 628. 

2735. .] — A writ of ceriiorari 

will lie to bring up an order of justices acting as 
the confirming authority under Licensing Act, 
1872 (c. 94). — B. V. Sunderland JJ., [1901] 2 
K. B. 367 ; 70 L. J. K. B. 946 ; 86 L. T. 183 ; 66 
J. P. 698 ; 17 T. L. B. 661 ; 45 Sol. Jo. 575, 0. A, 
Annotations : — Gonad. R. v. Tempest (1902), 86 L. T. 585. 

Reid. R. V. Johnson. [1905] 2 K. B. 59 ; R. v, Woodhouse, 

[1906] 2 K. B. 501. 

See, further. Intoxicating Liquors. 

2736. Warrant of commitment by justices — 

Jurisdiction to issue dependent on non-payment of 
money.] — ^A warrant of commitment issued by 
justices is a judicial act, where, upon the face of 
the conviction, it appears that the jurisdiction to 
issue it depends upon the non-payment by deft, 
of a sum of money by a certain date. 

A sum of money was, by the terms of a conviction, 
ordered to be paid by deft, by a certain date, 
such sum was duly paid, but the justices, in 
ignorance of that fact, issued a warrant of distress 
& subsequently a warrant of commitment ; — 
Held : a writ of certiorari should issue to bring up 
& quash the warrant of commitment. — B. v. 
Doherty, Bx p. Isaacs (1910), 74 J. P. 804 ; 26 
T. L. B. 602, D. 0. 

2787. Proceedings of Jurisdiction newly created 
by statut6.]-^BALL v. Pattridge (1066), 1 Sid. 
296 ; 82 £. B. 1116. 

2788. .] — Oardipfb Bridge Case, No. 

2458, ante, 

2789. ,1 — Gbbnvillb v. College op 

Physicians, No. 2440, ante, 

2740. Proceedings under penal statute — Unless 
expressly taken away.] — ^A certiorari always lies 


to remove proceedings imder penal statutes unless 
it is expressly taken away. — B. v, Oashiobuby 
Hundred JJ. (1823), 3 Dow. & By. K. B. 36 ; 1 
Dow. & By. M. C. 486. 

Annotation Retd. R. v. Wilson (1834), 1 Ad. & El. 627. 

2741. Proceedings void ab Initio.] — ^A railway 
Act directed that compensation for lands taken 
by the co. in certain cases should be assessed by a 
special jury, that the deviation from the line of 
railway mentioned in the Act should not exceed 
a specified distance, & that no proceedings taken in 
pursuance of the Act should be removed by 
certiorari, A certiorari was applied for to remove 
an inquisition, on affidavits that the jury appeared 
by the inquisition not to be special, though the 
case was one in which a special 3 ury was requisite ; 
& that there had been a deviation greater than 
the Act allowed : — Held : the writ would be 
refused, because, if the proceedings were in pur- 
suance of the Act, the ceriiorari was taken away, & 
if not in pursuance of the Act they were merely void. 

Here there was substantially jurisdiction, though 
it may have been exceeded in some respects, & 
we must look on the clause taking away the 
ceHiorari as a provision intended to oust the juris- 
diction of the ct. & leave parties to their remedy by 
action. If we were to hold that every trifling 
excess of jurisdiction prevented the operation of 
that clause, we should virtually repeal it (I-«ord 
Denman, C.J.). — R. v, Bristol Sc Exeter By. Co. 
(1838), 11 Ad. & El. 202, n. ; 2 Ry. & Can. Cas. 99 ; 

1 Per. & Dav. 170, n.; 1 Will. WoU. & 11. 665 ; 
113 E. R. 391. 

Aniwlations :—CorisSi, R. <*. Sholficld, etc, Ry. (1639), 11 

Ad. & El. 194. 

2742. .] — Where a coroner’s clerk held an 

inquisition in the name of the coroner, which was 
in many respects invalid, Sc seven months later a 
ceriiorari was applied for to quash it for irregu- 
larity : — Held : the writ would be refused, & a 
melius inquirendum was unnecessary, as the pro- 
ceeding was altogether a nullity. — lie Daws (1838), 
8 Ad. & El. 936 ; 1 Per. & Dav. 140 ; 1 Will. WoU. 
& H. 684 ; 112 E. R. 1095. 

2743. .1— R. V. Walsall JJ. (1843), 2 

L. T. O. S. 74; 7 J. P. 720. 

2744. .] — Ex p, Gifford (Lord) (1815), 1 

New Sess. Cas. 490 ; 4 L. T. O. S. 341. 

Annotation : — Reid. R. v. Sovenoaks (1845), 7 Q. B. 136. 

2745. Poor rate — Alternative remedy.] — R. v, 
Utoxbter (Inhabitants) (1733), Kel. W. 117; 

2 Stra. 932 ; 26 E. R. 622 ; previous proceedings 
(1731), 1 Bam. K. B. 443. 

AmwiatUms : — ^Expld. R. v. Shi’ewsbnry JJ. (1734), Cunn 

28. Mentd. R. V. Sparrow (1740), 2 Stra. 1123. 

2746. Inconvenience attending removal.] — 

The true objection against a certiorari [to remove 
rates] is, that if rates were removable, the poor 
might bo starved whilst the rates were depending 
here, & therefore the ct., from the great incon- 
venience that would attend the removal of the 
rates, have refused to do it, & no instance can be 
produced that such a certiorari ever stood (Ix)RD 
HABDWICKB, O.J.). — R. V, SAI.OP TOWN JJ, (1733), 
Sess. Cas. K. B. 73 ; 93 E. R. 74 ; sub nom, R. v, 
Shrewsbury JJ., Cunn. 28 ; 2 Stra. 976. 

2747. Appointment of constables — ^By Justices at 
petty sessions .] — Re Hipperholmb oum Brig* 
HOUSE (Constables), No. 2760, post. 


debtor, who was being examined before 
a oomr., on an application for bis 
disoharge from custody, refused to 
answer proper questions put to him, 
Sc the oomr. ordered his disohaigo, the 
ot. granted a cerHorari to remove the 
order . — Ex p, Wbioht (1881), 80 
N. B. R. 509.— CAN. 


n. Errors in statutory conditions 
precedent to grant of water record — 
Under Land Act, 1865.] — Under above 
Act, errors in the statutory conditions 
precedent to the grant of a water 
record should be raised by cerHorari . — 
Oabsok V, Mabtlbt (1886), 1 B. C R., 
Pt. IL, 981.— 0AM. 


o. Decision of hoard of licence 
commissioners.} — Held : ceriiorari pro- 
ceedings are the proper proceedings by 
which to question a decision of a board 
of licence comis. — Frsbman v. New 
Westsuxstbr Licence Combs. (1914) 
29 W. L. R, 892 ; 7 W. W. R. 963.— 
CAN. 



416 Crown Practice. 
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B. (g).] 

2748. Assessment ol land tax.] — The ct. will not 
Krant a certiorari to remove the assessment of the 
land tax. — ^R. v. King (1788), 2 Term Rep. 234 ; 
100 E. R. 127. 

Annotations : — OODSd. N. v. Woodhouee, [1906] 2 K. B. 601. 

Mentd. Mortimer v. M'Callan (1840), 6 M. & W. 68. 

2749. Articles of the peace — & order to find 
security made thereupon.] — (1) Where articles of 
the peace were returned into ct. by certiorari^ with 
two affidavits annexed to them, on the same 
parchment, & a statement at the bottom that the 
matters contained therein were sworn by the 
several parties above-named : — Held : it suffi- 
ciently appeared that the articles were exhibited 
upon oath. 

(2) When a prisoner has been imprisoned in 
defaffit of reco^isances to keep the peace, & has 
obtained a habeas corpus to which the warrant of 
commitment is returned, the order itself together 
with tlie articles of the peace, may be brought 
before the ct. by certiorari, & if, in the opinion of the 
ct., the articles do not show any threat or evidence 
warranting the justice or quarter sessions in making 
the order, the ct. will order the prisoner to be 
discharged. — R. v. Dunn (1840), 12 Ad. & El. 599 ; 
Am. & H. 21 ; 4 Per. & Dav. 416 ; 4 J. P. 728 ; 
113 E. R. 939 ; sub nom. Re Dunn, 10 L. J. M. C. 
29 : 6 Jut. 721. 

Annotations: — As to (1) Befd. Loit v. Hutton (1876), 45 

L. J. M. C. 95. Generally, Mentd. Ex p. Gifford (1845), 1 

New Soss. Caa. 490 ; R. v. Mallinaon (1851), 16 Q. B. 367. 

2750. Order of Commissioners of Sewers — For 
removal of clerk.] — A certiorari to bring up an 
order made by the comrs., for the removed of their 
own clerk, is of common right, & not discretionary, 
as in the case of other orders, where great incon- 
veniences may follow by inundations in the mean- 
time. — Yorkshike Sewers Comrs. Case (1724), 1 
Stra. 009 ; 93 E. R. 731 ; sub worn. Arthur v. 
Yorkshire Sewers Comrs., 8 Mod. Rep. 331 ; 
sub nom, R. v. Ranks & Arthur, Fortes. Rep. 374. 
Annotation : — Reid. R. r. Surrey JJ. (1870), L. R. 5 Q. B. 

466. 

2751. Directing contribution towards money 

expended.] — ^Portland (Duchess) v. Wynne 
(1740), 7 Mod. Rep. 385 ; 87 E. R. 1308. 

2752. .] — Injunction against the act of 

Comrs. of Sewers, reducing the height of water in a 
river, dissolved, there being a much shorter remedy 
by certiorari in the Ct. of K. B. ; who interfere with 
great caution. — Kerrison v. Sparrow (1815), 19 
Ves. 449 ; Coop. G. 305 ; 34 E. R. 583, L. C. 

Annotation : — Mentd. A.-G. v. Forbes (1836), 2 My. & Cr. 

123. 

2753. Presentment of Commissioners of Sewers — 
To try right to make order.] — ^A certiorari was 
granted to bring up a pi'esentment of the Comrs, 
of Sewers for W., upon which J. was lined £3,000, 
the object being to try the right of the Comrs, to 
make the order they did on the presentment. — 
Ex p. Jenkins (1840), 8 L. T. O, S. 124 ; 10 
J. P. Jo. 740. 

2754. Order of Tithe Commissioners — ^Diseretion 
of eourt to grant — Application under Tithe Act, 
1837 (c. 69).] — Sect. 3 of the above Act which 
enacts, that any person interested in the judg- 
ment or determination of the comrs. respecting^ 
boundaries, who shall be dissatisfied with such 
determination, may move the Ct. of Q. B. to remove 
the judgment by certiorari, does not entitle the 
party to a certiorari as a matter of right, but leaves 
the granting of it as a matter of discretion to the 
ct. — R. V. Merson (1842), 3 Q. B. 896 ; 3 Gal. & 


Dav. 307 ; 12 L. J. Q. B. 7 ; 7 J. P. 38 ; 0 Jur. 
1001; 114E. R. 762. 

Annotation : — Rdfd. R. v, Kelcey (1860), 1 L. M. & P. 499. 

2755. Order of sessions — ^Not refusal to grant 
oertifleate — To receive back duty on goods de- 
stroyed.] — ^Mayo & Parsons Case (1720), 1 Stra. 
391 ; 93 E. R. 580. 

2756. Estreating recognisance.] — ^Where 

the sessions made an order to estreat a recognisance, 
where they had no power so to do, the ct. granted a 
certiorari to remove it, that it might be quashed, 
though the order was void. — R. v. West Riding 
JJ., Re Thornton (1837), 7 Ad, & El. 683; 2 
Nev. & P. K. B. 457 ; Nov. & P. M. C. 386 ; 7 
L. J. M. O. 9 ; 112 E. R. 690. 

Annotafion : — Betd. R. r. Ely JJ, (1865), 6 E. & B. 489. 

2767. Not order quashing indictment.] — 

An order of quarter sessions, brought up by 
certiorari appeared to be an order quashing an 
indictment containing counts for forcible entries, 
assaults, & a riot. On motion to quash the order : 
— Held : (1) the sessions, having jurisdiction over 
the subject-matter of the indictment, had juris- 
diction to quash it ; (2) this ct. would not inquire, 
on this proceeding, whether the indictment was 
properly quashed, but the proper way of raising 
such a question was on writ of error. — R. v. Wilson 
(1844), 0 Q. B. 020 ; 1 New Mag. Cas. 103 ; 1 
New Sess. Cas. 427 ; 14 L. J. M. C. 3 ; 4 L. T. O. S. 
153 ; 9 J. P. 107 ; 115 E. R. 233 ; sub nom. R. v. 
Gi.oucBSTERsniRB JJ., R. V, Wilson, 8 Jur. 1009. 

2758. Motor Car Act, 1903 (c. 36), s. 4 — Indorse- 
ment of licence under.] — R. v, Marsham, E)x p, 
Chamberlain, [1907] 2 K. B. 638 ; 70 L. J. K. B. 
1030 ; 97 L. T. 396 ; 71 J. P. 446 ; 23 T. L. R. 
029; 51 Sol. Jo. 692 ; 21 Cox, C. C. 510; 5 
L. G. R. 998, 1). C. 

Annotation .-—Mentd. R. v, Plowden, [1909] 2 K. B. 269. 

2759. Conviction for non-production of 

1 licence.] — R. v, Beaver, etc. JJ., Exp. Shacklb- 
I TON (1910), 74 J. P. 127 ; 8 L. G. R. 103, D. C. 

Annotation : — Mentd. Brown v. Crosbley (1911), 75 J. P. 177* 
See, further. Street & Aerial Traffic. 

2760. Resolution of vestry — For appointment of 
constable.] — (1) A certiorari does not lie to the 
chaiiman of a vestry to bring up a resolution of the 
vestry for the appointment of a constable under 
Parish Constables Act, 1842 (c. 109). 

(2) But it will lie to bring up the appointment 
itself made by the justices in petty sessions where 
the proceedings in vestry have not been conducted 
in comfonnity to Vestries Act, 1818 (c. 09), 
amended by Vestries Act, 1819 (c. 85), a poll having 
been demanded & refused, & the resolution being 
carried by a show of hands . — Re Hippbrholme 
CUM Brighousb (Constables) (1847), 5 Dow. 
& L. 79 ; 2 Saund. & C. 98 ; 11 J. P. Jo. 438 ; 
sub nom. R. v. West Riding op Yorkshire JJ., 
11 Jur. 713. 

Annotations : — As fo (1) & (2) Beld. R. v, Woodhouse, [1906] 
2 K. B. 601. Osnerally, Mentd. R. v, Nicholson, R. v, 
Gret-iihalgrh, Ex p. Bambcr (1899), 81 L. T. 257. 

2761. Proceedings of court leet — Not where fine 
estreated to Court of Duchy Chamber of Lancaster.] 

— The Ct. of K. B. will not grant a certiorari to 
remove the record & proceedings out of a ct. leet, 
in order to inquire into the propriety of an amercia- 
ment, where the fine has been estreated into the 
Duchy Chamber of Lancaster, & paid. — R. v, 
Heaton (1787), 2 Term Rep, 184 ; 100 E. R. 99. 

2762. Sentence of court-martial — Only aflectin£ 
military status of applicant .] — Ex p. RoBEUTg 
(1879), Times, June 11. 

See, further. Royal Forces. 

Bastardy orders.] — See Bastardy, Vol. Ill* 
pp. 406, 407, Nos. 400-406. 
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Coroner’s Inquisition.] — See Coronebs, Yol. 
XIIL, pp. 251, 262, 263, 264, 266, Nos. 276, 277, 
298-801, 306-308, 321-330. 

Inquisition under Lands Clauses Act, 1845 (c. 18), 
Si other Acts.] — See Compulsory I^rchasb op 
Land & Compensation, Vol. XI., pp. 209, 210, 
Nos. 902-927. 

Orders of county council — Under Local Govern- 
ment Act, 1888 (c. 41), 8. 80.] — See Local 

Government. 

Orders for payment out of borough or county 
funds.] — See Corporations, Vol. XIIT., pp. 363, 
364, Nos. 976-980 ; Local Government. 

Order of Home Secretary — Under Aliens Re- 
striction Act, 1914 (c. 12).] — See Aliens, Vol. II., ! 
p. 190, No. 652. I 

Orders Sc allowances of Local Government | 
auditors — Under Education Acts.] — See Education ; | 
Local Government ; Metropolis. 

Under Local Government Acts.] — See 

Local Government. 

Under London Government Act, 1899 (c. 14), 

s. 14.] — See Metropolis. 

Under Lunacy Act, 1890 (c. 5), s. 279.] — | 

See liOCAL Government. 

Under Poor Law Amendment Act, 1844 

(c. 101), s. 35.] — See Poor Law. 

Under PubUc Health Act, 1875 (c. 55), 

s. 247.] — See Ix)cal Government. 

Orders of licensing Justices Sc confirming autho- 
rities.] — See Intoxicating Liquors. 

Orders of Local Government Board.] — See 
Local Govermnent. 

Orders under lunacy statutes.] — See liUNATics 
& Persons op Unsound Mind. 

Orders for removal of paupers.] — See Poor Law. 

Warrants of commitment Sc orders of Justices.] — 

See Magistrates. 


B. Grounds for granting or refusing, 

(a) Where no Excess or Want of Jurisdiction, 

2763. General rule.] — Upon an appeal against 
an order of removal, the justices at sessions were 
equally divided, & made an order, that tlie hearing 
of the appeal should be adjourned. One of the 
justices, who voted in favour of resp, parish, was 
a rated inhabitant of that parish. On an applica- 
tion for a certiorari to remove the order of sessions, 
in order that it & the original order of removal 
might be quashed : — Held : a certiorari must be 
refused, on the ground that, even if the order of 
sessions were erroneous, the ct. had no jurisdiction 
to review it. — R. v, Monmouthshire JJ. (1828), 
8 B. & C. 137 ; 6 L. J. O. S. M. C. 87 ; 108 E. li. 
994. 

Annotation Mentd. Colam v. Manfleld (1872), 26 L. T. 661, 

2764. .] — If the ct, of quarter sessions form 

an erroneous opinion upon a matter over which 
they have jurisdiction, this ct. will not interfere 
with their decision. 

Wliere a notice of appeal against an order of 
removal was at first held to be bad at the sessions, 
but the ct. afterwards looked at the order & 
quashed it, upon the ground that it was directed 
to a parish, instead of a tithing within the parish, 
a certiorari to bring up the order of sessions to be 
quashed, was refused, although it was shown by 
affidavit that the order was properly directed. — 
R. V, Cheshire JJ. (1838), 8 Ad. & El. 398 ; 1 
Per. & Dav. 88 ; 1 Wifi. Woll. & H. 636 ; 8 


I L. J. M. C. 1 ; 2 J. P. 741 ; 2 Jur. 964 ; 112 E. R. 

I 889. 

Annotations .‘—Reid. Colam r. Manfleld (1872), 26 L. T. 661 ; 

R. V. Nat Bell Liquors, 11922] 2 A. C. 128. Mentd. R. r. 

Camarvonsliiro JJ, (1841), 5 J. P. 798 ; R, v. Lancashire 

JJ. (1857), 30 L. T. O. S. 149 ; R. v. Derbyshire JJ., Exp, 

New Mills U. D. C. (1909), 100 L. T. 453. 

2765. .] — The ct. of quarter sessions has 

the power of quashing an indictment for forcible 
entry, riot, assault, before plea pleaded. Where, 
therefore, jurisdiction appears, this ct. will not 
review their judgment in such case, upon its being 
brought before them by certiorari^ the proper mode 

I of proceeding being by writ of error. — R. v, Wilson 
(1844), 6 Q. B. 620 ; 1 New Mag. Cas. 163 ; 1 
New Sess. Cas. 427 ; 14 L. J. M. V, 3 : 4 L. T. O. 8. 
153 ; 9 J. P. 167; 115 E. R. 233 ; suh nom, R. v. 
Gloucestershire JJ., R. v, Wilson, 8 Jur. 1069. 

2766. .] — The decision of a tribunal, law- 

fully constituted, upon a question properly brought 
before it, respecting a matter within its juris- 
diction, is not open to review on certiorari^ but tlie 
proceedings of persons assuming to be a tribunal, 
that they are lawfully constituted, is open to 
review. — R. v. Grant. No. 2826, post, 

2767. Misconduct.] — R. v, Glamorgan- 

shire JJ. (1889), 5 T. L. R. 636; 53 J. P. Jo. 
435, D. C, 

Annotation : — Mentd. R. v, Byrde, etc. JJ. (1892), 36 Sol. .To. 

257. 

2768. .] — If Oomrs. of Income Tax pur- 

porting to act under Customs & Inland Revenue 
Act, 1890 (c. 8), R. 23, consider a wrong question 
altogether, then their decision can bo dealt with by 
a writ of certiorari, but if they consider the right 
question the ct. cannot interfere by certiorari, 


Tax Comrs., Ex p. Inland Revenue Comk-s. 
(1904), 91 L. T. 94, D. 0. 

2769. .] — If there is an erroneous decision 

of the justices either in fact, or in law certiorari does 
not lie (rx)RD Alverstone, C.J.). — K. v, Johnson, 
No. 2732, ante, 

2770. .] — The renewal of the licence of a 

public house was refused in June, 1911, subject to 
compensation, & the lessees of the premises, who 
were brewers, claimed to be entitled to a share in 
the compensation money. Their lease was for 
fourteen years from Michaelmas, 1904, & it con- 
tained a proviso that if the renewal of the licence 
was refused the lease should cease & determine 
on Sept. 29 next after such refusal, llie lease 
therefore came to an end on Sept. 29, 1911, seven 
years before its ordinary exph'ation. It having 
been determined by the High Ct. that the lessees 
were entitled to be treated as persons interested in 
the premises, the compensation authority in 
dividing the agreed compensation money of £670, 
gave £570 to the owner, £90 to the licensee, Sc £10 
to the lessees. The lessees having complained that 
they had not been awarded any compensation in 
respect of the seven years after Michaelmas, 1911, 
which alone they claimed, obtained a rule for 
certio'^arl : — Held : as the order made by the 
compensation authority was good on the face of it 
there was no ground for granting the writ. — R. v. 
Cheshire JJ., Ex p. Heaver (1912), 108 L. T. 
374 ; 77 J. P. 33 ; 29 T. L. R. 23, D. C. 

2771. .] — On an appeal to quarter sessions 

against a county rate made by a coimty council, 
questions as to the date at which the grievance 
complained of arose, & whether the rate appealed 
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against was, in fact, one rate or two rates, are, 
either as questions of fact or law, for the determina- 
tion of quarter sessions alone, &; the ct* will not by 
writ of certiorari overrule their decision. — B. v. 
Carnabvonshibe J J., Ex p, Carnarvon County 
Council, [1918] 1 K. B. 280 ; 87 L. J. K. B. 887 ; 
119 L. T. 486 ; 82 J. P, 98 ; 16 L. G. R. 114, 
. C. 

2772. Objection to merits .] — certiorari will not 
lie to remove a conviction by the Comrs. of Excise 
for the double duties on beer. 

We are of opinion that, in this case, a certiorari 
does not lie. But if it did, it must be granted upon 
cause shown as the affidavits in support of the 
present application do not proceed upon any 
alleged want of jurisdiction, but contain objections 
to the conviction on the merits, the ct. would not 
grant the certiorari, if they hod power to do it, for 
those objections are, more properly, the subject- 
matter of an appeal, & deft, has not chosen to 
resort to that remedy (Lord Mansfield, C.J.). — 
B. v. Whitbread (IvSO), 2 Doug. K. B. 649 ; 99 
E. B. 347. 

Annotation : — Difltd. R. v. Abbot (1783), 2 Doug. K. B. 563, n* 

2773. .]— R. V. Abbot (1783), 2 Doug. K. B. 

663, n. ; 99 E. R. 349, n. 

Annotatitma : — Mentd. R. v. Eaton (1787), 2 Tenn Ron. 89 ; 
R. V, Ohanciler (1811), 14 East, 267 ; R. v. Winsor (1866), 
14 L. T. 196. 

2774. Order prlm& facie valid.] — The Ct. of 

K. B. will not, upon removal of an order of sessions 
allowing overseers’ accounts, which is good upon 
the face of it, go into the merits of those accounts 
upon affidavit. — R. v. Jambs (1814), 2 M. & 8. 
321 ; 105 E. R. 401. 

2775. .] — When an order of justices 

in brought up by certiorari to be quashed, if it 
appears that the justices had jurismction & the 
pi*oceedings are regular on the face of them, the 
ct. will not interfere even though the decision on 
ibe merits was unwise or unjust.. 

Where the charge laid before the magistrate, as 
stated in the information, does not amount in law 
to the offence over which the statute gives him 
jurisdiction, his finding the party guilty by his 
conviction in the very terms of the statute would 
not avail to give him jurisdiction ; the conviction 
would be bad on the face of the proceedings, all 
being returned before us (I^rd Denman, C.J.). — 
R. V. Bolton (1841), 1 Q. B. 66 ; Am. & H. 261 ; 
4 Per. & Dav. 679 ; 10 L. J. M. 0. 49 ; 6 J. P. 370 ; 
6 Jut. 1164; 113 E. R. 1054. 

Annotations Coned, R. v. Buoklnghamshlre JJ. (1843), 3 

Q. B. 800. Diftd. R. v. Grant (1840), 14 Q. B. 43. Oonid. 

R. V. Buchanan (1851), 15 J. P. Jo. 783. Apld. R. v. Rose 
(1856), 24 L. J. M. C. 130 ; R. v. Dickenson (1857), 21 

J. P. Jo. 389 ; R. v. Nunneley (1858), E. B. Sc E. 852 ; 
Ea; p. Vaughan (1866), L. H. 2 Q. B. 114. FoUd. R. v. Allen, 
(1866), 7 B. Sc S. 902. Apld. ^lonial Bank of Australasia 
V. Wllian (1874), L. R. 6 P. C. 417. Conid. Exp. Wake 
(1883), 11 Q. B. D. 291. Apld. R. v. Nat Bell Liquors, 
[1922] 2 A. C. 128. Befd. R. v. Badger (1856), 6 E. & B. 
137 ; K. -r. Metropolitan Board Works (1857), 27 
L. J. Q. B. 5 : R. v. St. Olaves, Southwark Board of works 
(1857), 8 E. k B. 529 ; R. v. Colam (1872), 36 J. P. 660 ; 
R. V. Whitfield (1886), 16 Q. B. D. 122 ; R. e. CentwJ 
Criminal Court JJ. (1886), 65 L. J. M. 0. 183 : R. v. 
Farmer, [189^ 1 Q. B. 637 : R. v. Woodhous^ [1906] 2 

K. B. 601 ; R. v. Carson Roberts, [1907] 2 K. B. 878. 
Mentd. R. r. HigginB (1843), 17 L. J. Q. B. 63, n. ; Alien 
V. Sharp (1848h 2 Exch. 352; Be Chabot (1848), 17 

L. J. q, B. 336 ; Pearon e. Norval (1848), Cox, M. i H. 
127 ; Thompson v, Ingham (1850), 14 Q. B. 7i0 ; New- 
bould V. Colnnan (1851), 6 Exch. 189 ; Messon v. Alcard 
(1852), 22 L. J. Ex. 45 ; Ex p. Qeswood (1853), 17 Jur. 
Il63 ; R. V, Simmonds (1859), 8 Oox, C. C. 190 ; Be 


Thompson (1860), 6 H. & N. 193 ; Lon^n Cor 
(1867), L. R. 2 H. L. 289 ; Osgood v. Nelson 10 

j 3. A; S. 119 ; Buooleuoh v. Metropolitan Board of Works 
(1870), L. R. 6 Exch. 221 ; Revell v, Blake (1872), L. R. 7 
O. P. 300 ; Ex p Huguet (1873), 29 L. T. 41 : Lovesy t?. 
Stallard (1874), 30 L. T. 792 : UsUl v. Hales, Uslll v. 
Brearley, Uslll v. aarke (1878), 8 O. P. D. 319 : R. e. 
Brakenrld^ (1884), 48 J. P. 293 ; Huxley v. West London 
Extension Ry., Hughes v. Meirett, Wood v. Madge (1886), 
17 Q. B. D. ; Ex p. Anthers (1889). 68 L. jTm. C. 62 
Baohe v. BiUlngham (1893), 63 L. J. M. C. 1 ; R. t 
derkenwell General Taxes Comrs., [1901] 2 K. B. 879 
Livingstone v. Westminster Oorpn., [1904] 2 K. B. 109 , 
R. i>. Johnson, etc. JJ. (1905). 69 J. P. 236 : R. e. Blooms- 
bury Income Tax Comrs., [1916] 3 K. B. 768 ; Be Wilson, 
[1916] 1 K. B. 382 ; 11. v. Mom Hill (Damp, Exp. Ferguson, 
[1917] 1 K. B. 176. 

2776. .] — R. V. Dorsetshire JJ. (1844), 

2 L. T. O. kS. 362. 


8 O. P. D. 319 I 


2777. .] — R. V. Buchanan (1861), 

16 J. P. Jo. 783. 

2778, ,] — Specifil constables having 

been appointed under Special Constables Act, 
1831 (c. 41), the justices at a petty session, after 
the ordinary business had been concluded, con- 
tinued the sitting for the purpose of auditing the 
accounts of their expenses, A made an order in 
writing directing the county treasurer to pay the 
amount. The order was a mere direction to pay 
the money si^ed by three justices ; but it did not 
show upon its face that the requisites of the 
statute had been complied with. The treasurer 
acted upon the order A the payment was allowed 
when his accoimts were passed by quarter sessions ; 
— Held : the order was not valid, not having been 
made at a special session held for the purpose, but 
as it was not invalid upon its face, A had been 
acted upon A the payment allowed, the ct. ought 
not, in the exercise of its discretion, to grant a 
certiorari to bring it up. — R. v. Newborough 
(1869), L. K. 4 Q. B. 686 ; 10 B. A S. 686 ; 38 
L. J. M. 0. 129 ; 17 W. R. 861 ; evb nom* R. v. 
Carnarvonshire .T.I., 20 L. T. 818. 


Annotations : — Mentd. R. v. Surrey JJ. (1870), L. R. 6 Q. B. 
466 ; K. V, Johnson, Ex p. Thornely (1905), 92 L, T, 654. 


2779. .] — CoLAM V. Manfibld (1872), 

26 L. T. 661 ; eiib nom. K. v. Colam, 36 J, P, 660 ; 
20 W. R. 331. 


2780. .] — Summonses were issued 

against two officers of local branches of a certain 
trade union under Trade Union Act, 1871 (c. 31), 
s. 12, charging them with wilfully withholding 
certain sums of money belonging to the union. 
Both defts. admitted the charges against them, A 
orders, headed “ Civil debt,” wore made upon 
them for payment of the amounts due or in default 
distress A sale. Both defts. defaulted, A applica- 
tion was then made for their committal to prison 
under the sect. The magistrate refused the 
application on the ground that the sect, was 
mc^fied by Summary Jurisdiction Act, 1879 
(c. 49), B. 6, A that, the proceedings being ci'^ A not 
criminal, in order to obtain committal a judgment 
summons must be issued A the prosecution must 
prove possession of means by defts. An order 
nisi was then obtained, addressed to the magistrate 
A defts., calling on them to show cause why the 
orders should not be removed A quashed on the 
g^und that the money ordered to be paid was not a 
civil debt : — Held : as the orders were regular on 
the face the rule must be discharged. — R. v. 
Truscott (1899), 81 L. T. 188 ; 16 T. L. R. 406 ; 
19 Cox, C. 0. 379, D. 0. 


2781. Exercise of discretion.] — R. v. 

Tregarthen (1833), 6 B. A Ad. 078 ; 2 Nev. A 


Judge, to have a person present in ot. 
sworn as a witness. Is not ground for 
granting a certiorari. — Ex p. Mc- 
Donald (1888), 27 N. B. R. 169.-~CAN. 


s. — " — ■ — , ] — R. t*. Mc- 
Donald (1896), 29 N. S. R. 33.--OAN. 

t. 

S'lXVKNS (1898), 81 N. 8. R. 124. 


—CAN, 

u. .]— ite Shblly 

(1913), 24 W. L. R, 285 ; 4 W. W. R. 
741 ; 10 D. L. R. 666.-^AM. 
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M. K. B. 879 : 1 Nev. & M. M. O. 481 ; 110 E. B. 
941. 

AfiTtoMions : — ^R6fd* Daim (1840)> 10 L. J. M. C. 29. 

lleiltd. Lort V, Hutton (1876), 46 L. J. M. C. 95. 

2782* •] — B,. V* Poor La.w Combs. 

(1837), 1 J. P. 168 ; 1 Jur, 721. 

2783. •] — summons to answer a 

cha^ of assault was served upon deft.’s wife at 
his house at nine o’clock in the morning, to appear 
the next day at eleven o’clock at a place eight 
miles distant. Deft., who was a collier, had gone 
to his work in the mine, Sc did not return till eleven 
at ni^t. The next morning having loft some 
work undnished, he went to the mine. The 
justices proceeded to hear the case in his absence, 
&; adjudged him guilty of an assault, Sc sentenced 
him to pay a fine or be imprisoned. On motion 
for certiorari to bring up the conviction for the 


purpose of being quashed : — Held : it was for the 
Justices to decide whether the time was reasonable 
under the circumstances, Sc having so decided, the 
ct. would not review their decision. — Ex p. 
Williams (1851), 2 L. M. & P. 580 ; 18 L. T. O. S. 
98 ; 15 J, P. 757 ; 15 Jur. 1060. 

2784. .] — ^Under Vexatious Indict- 

ments Act, 1859 (c. 17), it is sufficient if the 
consent of the judge to the prosecution is given in 
writing, Sc no previous summons or notice to the 
party, or even affidavit of the facts, is necessarv. 

As to the circumstances under which that 
direction or consent shall be given, it has left them 
entirely within the discretion of the judge Sc the ct. 
wUl not interfere with its exercise (Cockbuun, O.J.). 
— R. i». Bray (1862), 3 B. & S. 255 ; 1 New Rep. 
17 ; 32 L. J. M. C. 11 ; 7 L. T. 248 ; 27 J. P. 165 ; 
11 W. R. 7 ; 9 Cox, C. 0. 215 ; 122 E. R. 96. 
jivnotcUion : — Reid. K. v. Bradlaugh (1882), 31 W. 11. 229. 

2785. .] — ^A certiorari will not issue to 

remove a record of conviction on an indictment 
good on the face of it, on the ground that the 
judge has misconceived a question of law. — R. v. 
Christian (1842), 12 L. J. M. C. 26. 

2786. .] — R. V. Centrai. Criminal Court 

JJ., No. 3575, post, 

2787. Poor Law Amendment Act, 1842 

(c. 67), s. 8.] — When the Poor Law Board comes to 
an erroneous decision, in point of law, on a question 
arising under the above sect, the ct. has power to 
review the decision upon certiorari, — R. v. Poor 
Law Oomrs. (1854), 24 L. T. O, S. 156 ; 1 Jur. N. S. 
251. 


2788. Wrong decision on matters of fact.] — 

Upon an appfication for writ of certiorari upon 
affidavits which satished the Ct. that magistrates 
finding was contrary to the fact ; — Held : never- 
theless mag^trates had jurisdiction to entertain 
the complaint to make order Sc therefore not 
entitled to writ of certiorari , — ^Wakb v. Sheffield 
CoRPN. (1883), 12 Q. B. D. 142 ; suh nom, R. v, 
Sheffield (Recorder), 53 L. J. M. C. 1 ; 50 
L. T. 76 ; 48 J. P. 197 ; 32 W. R. 82, 0. A. ; affg, 
S. 0. svb nom. Ex p. Wake, 11 Q. B. D. 291 , D. C. 
Annotations : — 'Menid. Over Darwin Corpn. v. Lancaster JJ. 
(1884), 53 L. J, M. C. 198 ; Eocles v. Wlrral U. 3. A. 
(1886), 17 (J. B. D. 107 ; Manchester ciorpn. v, Hampson 
(1886), 85 W. R, 334 ; Mid. By. v, Watton (1886), 17 
Q. B. D. 30 ; Walthamstow L. B. v. Staines, [1891] 2 Ch. 
606 ; Derby Corpn. v, Grudginxs, [1894] 2 Q. B. 496 ; 
West Harto>ool Corpn. v. Brinson (1897), 75 L. T. 677 : 
^ Hanwell U. D. C. & Smith (1904), 68 J. P. 496 ; Bristol 
Corpn. V, Slnnott, [1918] 1 Ch. 62. 

2789. Suffidency of evidence in court below — 


Presumptive evidence.]— -B. v. Bass, No. 2486, 

ante, 

2790. •] — Where power of conviction is by 

statute given to a magistrate, he is the sole judge 
of the weight of the evidence given before hi m ; 
Sc this ct. will not examine whether or not he has 
drawn a right conclusion from the evidence, but 
if no evidence appear on the conviction to support 
a material part of the information, this ct. will 
quash the conviction. — R. v. Smith (1800), 8 
Term Rep. 588 ; 101 E. R. 1561. 

Annotation Consd. B. v. Nat Bell Liquors, [1922] 2 A. C. 

128. 

2791. Indictment primd facie valid.] — 

The ct. will not grant a certiorari to bring up a con- 
viction for the purpose of having it quashed, on 
the ground that the indictment, which was good 
on the face of it, was not supported by the evidence. 
— B. V, Staffordshire JJ. (1842), 6 J. P. 747. 

2792. .] — R. V, North Riding of York- 

shire JJ., Ex p, Pbckham (1844), 3 li. T. O. S. 
206 ; 8 J. P. 663. 

2793. .] — The ct., upon return of a certiorari^ 

will quash a conviction which is valid on the face 
of it, if it appear from the record to have been 
founded on insufficient evidence, although such 
evidence need not have been inserted in the retmn 
to the certiorari, — R. v, McNaughten U846), 1 
New Mag. Cas. 402 ; 6 L. T. O. S. 195. 

2794. .] — The ct. will not ^ant a certiorari 

to bring up a conviction by justices in a matter 
over which they have jurisdiction, even though it 
be alleged that they convicted without any evidence 
whatever . — Be Shropshirb JJ., Ex p, Blbwitt 
(1866), 14 L. T. 598. 

Annotations : — ^Retd. R. v. Qlamorgranshlro JJ. (1889), 5 

T. L. R 636 ; R. v. Nut BeU Liquors, [1U22J 2 A. C. 128, 

2795. Non-indlctable offence.] — ^A con- 

viction by a magistrate for a non-indictable offence 
cannot be q^uashed on certiorari on the groimd that 
the depositions show that there was no evidence 
to support the conviction, or that the ma^strate 
has misdirected himself in considering the evidence ; 
absence of evidence does not affect the jurisdiction of 
the magistrate to try the charge. — R. v, Nat Bell 
Liquors Ltd., [1922] 2 A. 0. 128 ; 91 L. J. P. (;. 
146; 127L. T. 437 ; 38 T. L. R. 541, P. 0. 

2796. Misdirection on consideration of evidence 
— ^Non-lndictable offence.] — R. v. Nat Beix 
Liquors Ltd., No. 2795, ante, 

2797. Reception of improper evidence.] — ^Appli- 
cations for renewal of the licences of two beer 
houses were referred by the licensing justices to 
the compensation authority on the groimd that 
both licences were not required. The chairman 
of the compensation authority asked apnets. what 
offers they were prepared to make in the way of 
surrendering other licences or contributing to the 
compensation fund. Each of the appets. having 
made a similar offer, to surrender two licences, 
the chairman invited them to make better offers 
at an adjourned meeting. One of the appets. 
increased his offer, & the other declined to do so 
and objected to the procedure. The compensation 
authority renewed the licence of appet. who had 
increased his offer Sc refused to renew the other 
licence subject to payment of compensation. 
Appet. whose licence was not renewed obtained a 
rule nisi for a certiorari to bring up Sc quash the 
order of the compensation authonty refusing to 


a. Reception of evidence-- 

May he ground for refu8dl,^R, v 
McDonald (1893), 26 N. S. R. 94.— 
GAN. 


b. Decision on matters of fact ,} — 
Certiorari does not In general He in 
respect of a mere qiiestTon of fact. — 


Lord v. Tubnbr (1870), 2 Han. 13. — 

GAN. 


0. .J—R. V, 0*Kell 

1 Terr. L. R. 79.— GAN. 


(1887), 


d. .] — R. V, Ubquhart (1900), 

20 C. h. T. 7.— CAN. 


e* .J n, V, iAKUNAN U918). 

28 O. L. K. 441 ; 4 O. W. N. 1034.— 


GAN. 


f. Prosecutor, applied to 

itty sessions for an order to enter a 
.jld in the oooupation of D., to ob- 
tain road materials which could not 


£ E 2 
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renew the licence upon the grotmd that the com- 
pensation authority had taken into consideration 
matters which had no bearing upon the merits of 
the application; — Held: (Vaughan Williams, 
L.J. dies,) ; the rule would be made absolute. — 
R. V. Shann, [1910] 2 K. B. 418 ; 79 L. J. K. B. 
736 ; 102 L. T, 700 ; 74 J. P. 273 ; 26 T. L. R. 
436 ; 64 SoL Jo. 474, O. A. 

Annotation : — Mentd. K. v. Wandsworth Licenninir JJ., 
Whitbread, [1921] 3 K. B. 487. 

2798. Order regulating practice of own court.] — 
Magistrates at quart>er sessions have full power to 
regulate the practice of their own ct. 

On an application for a certiorari to bring up 
an order of a ct. of quarter sessions, directing that 
attorneys should not have audience, when four 
barristers were present : — Held : the rule must 
be refused, — Ex p, Evans (1846), 9. Q. B. 279 ; 

1 16 R. R. 1280 ; svh nom. R. v, Denbighshire JJ., 

1 New Mag. C^as. 547 ; 2 New Sess. Gas. 422 ; 15 
Ti. J. Q. B. 335 ; 7 L. T. O. 8. 256 ; 10 Jur. 642 ; 
10 J. P. Jo. 371. 

Annotation R. r. L. G. Board, ji. Arlldjre, 

[1914] 1 K. B. 160. 

2799. Sufficiency of notice of appeal.]—!!, v, 

Cheshire JJ., No. 2764, ante. 

2800. .] — On Feb. 26, 1908 an order of 

removal of a pauper A her child from the W. 
union to the F. union was made. Both unions 
are in the county of N. On Mar. 31, 1908 the F. 
union gave notice of appeal against the order, but 
the notice did not mention any sessions as those to 
which it was intended to appeal. On Apr. 8 a ct. 
of quarter sessions for the county of N. was held, | 
but no appeal against the order of I'emoval was | 
entered for those sessions. The succeeding quarter 
sessions were held on July 1, 1908, & the appeal 
against the order was entered for those sessions. 
The parties treated the notice of api)eal as given for 
those sessions. Upon a rule nisi calling upon the 
justices to show cause why a writ of certiorari 
should not issue directed to them to remove the 
orders made at the sessions held on July 1 ; — 
Held : as the parties treated the notice of appeal 
as having been given for the sessions of July I, 
1908, the objection could not be taken that it 
applied only to the sessions of Apr. 8, & the rule 
would be dischai’ged. — R. v, Norfolk J.J., Ex p, 
Wayland Union, [1909] 1 K. B. 463 ; 78 
li. J. K. B. 236 ; 99 L. T. 936 ; 73 J. P. 36 ; 7 
L. G. R. 343, D. C. 

Order by competent military authority — Pro- 
hibition from residing in particular locality.] — 
See Constitutional Law, Vol. XI., p. 652, No. 641. 

Orders of licensing Justices & confirming 
authorities.] — See Intoxicating Liquors. 

Warrants of commitment & orders of Justices.] — 
A^ee Magistrates. 

Bastardy orders.]— Bastardy, Vol. III., 
pp. 406, 407, Nos. 400-406. 

(h) Defect of Jurisdiction from Nature of Case, 

i. Want or Excess of Jurisdiction as to Subject- 
Matter. 

Ouster of original Jurisdiction.] — See Sub-sect. 2, 

B. (?>) iv., post. 

Want of Jurisdiction as ground for issue of writ — 
Where certiorari taken away by statute.] — See 

Sect. 7, post 

2801 General rule.] — An indictment at quarter 


sessions for perjury at common law, was quashed 
for want of jurisffiction. — R. v. Bainton (1738), 
2 Stra. 1088 ; 93 E. R. 1050. 

Annotation : — ^fd. Ex p, Bartlett (1843), 7 Jur. 649. 

2802. •] — ^A certiorari can only issue where 

there is a want of jurisdiction (Wright, J.). — 
R. V. London Cohpn., Ex p. Boaler, [1893] 2 
Q. B. 146 ; 63 lu J. M. C. 29 ; 67 J. P. 633 ; 42 
W. R. 159 ; 9 T. L. R. 508 ; 5 ll. 654, D. C. 

2803. .] — If there is an erroneous decision 

of the justices either in fact or law certiorari does 
not lie. If there is an erroneous assumption of 
jurisdiction in point of law based upon evidence 
which is not legal evidence of any matter wluch 
may bo tried before them certiorari will go (Lord 
Alverstonb, C.J.). — R. V. Johnson, No. 2732, 
ante. 

2804. Original order of removal — Made by 
quarter sessions.] — R. v. Bond (1686), 2 Show. 603 ; 
2 BotUs Poor Law, 6th ed. 732 ; 89 E. R. 1066. 

See, further. Poor Law. 

2805. Special sessions allowing surveyor’s 
accounts- -No previous submission to one magis- 
trate — Under Highways Act, 1773 (c. 78), s. 48.] — 

(1) In general, appeal lies to the sessions against 
acts done by magistrates, in pursuance of the 
above Act, & therefore certiorari does not lie. 

(2) WTiere the special sessions allowed a sur- 
veyor’s accounts, which had not been previously 
submitted to one magistrate, according to sect. 48 ; 
— Held : they were not acting in pursuance of the 
Act, they were acting without jurisdiction, & a 
certiorari would therefore be granted, &; their 
order quashed. — li. Somersetshire JJ. (1826), 

5 B. & C. 816 ; 8 Dow. & Ry. K. B. 733 ; 4 Dow. 

6 Ry. M. C. 180 ; 5 L. J. O. S. M. C. 35 ; 108 
E. R. 303. 

Annotaiiona : — Aa to (2) Refd. R. v. Glouceftter JJ. (1827), 

6 L. J. O. S. M. C. 21 ; R. BrlRtol & Exeter Ry. (1838), 

1 Per. & Dav. 170, n. ; R. Sholliold & ManohcBter Ry. 
(1839), 3 Per. & Dav. 111. Generally, Mentd. Re Clarke 
(1842), 2 Q. B. 619. 

2806. Commitment for not finding sureties — 
Insufficiency of articles of peace.] — Where the 
sessions, upon ai'ticlcs of the peace being exhibited 
have ordered sureties to be found, & committed 
the accused party for want of them, their judg- 
ment is not final, but this ct. on certiorari, will 
examine the articles, & if they are, on the face of 
them, insufficient supersede the order of sessions 
as m^e without jurisdiction & discharge prisoner. 
—R. V. Dunn (1840), 12 Ad. efe El. 599 ; Am. & H. 
21 ; 4 Per. & Dav. 415 ; 4 J. P. 728 ; 113 E. R. 
939; stib nom. Re Dunn, 10 L. J. M. C. 29; 

6 Jur. 721. 

AnnotaWma : — ^Rcfd. Exp. Gifford (1845), 1 New Sons. Cos. 
490. Mentd. R. v. Malliiit>ou (1851), 16 Q. B. 367 ; 
Steward v. Groinett (1859), 7 C. B. N. S. 191 ; Lort v. 
Hutton (1876), 45 L. J. M. V. 95. 

2807. Bastardy order — Previous order still in 
force.] — Exp. Holland (1848), 12 J. P. Jo. 426. 

2808. Previous application dismissed — 

Second application in different county.] — R. v. 
Buckinghamshire JJ. (1848), 12 J. P. Jo. 486. 

See, also, Nos. 2874-2880, post ; & Bastardy, 
Vol. III., pp. 406, 407, Nos. 400-405. 

2809. Order under 20 Geo. 2, c. 19 — Appeal taken 
away by statute.] — R. v. Bbdwet.l (1864), 4 
B. & B. 213 ; 24 L. J. M. C. 17 ; 24 L. T. O. S. 
91 ; 19 J. P. 164 ; 1 Jur. N. 8. 300 ; 3 W. R. 21 ; 
3C. L. R. 88; 119 E. R. 82. 

2810. Suspension of master’s certificate by Wreck 
Commissioner — Ship stranded not damaged.] — ^A 
wreck comr. has no jurisdiction to suspend a 


conveniently be procured elsewhere. 
Evidence was given that the field was 
an orchard. On such evidence prose- 
cutor's application was refused & he 


then applied for a certiorari to quash 
the order dismissing the application : — 
Held : certiorari should be refused, on 
the ground that petty sessions had 


heard the evidence Sc determined the 
question of fact. — R. v. Carlow JJ., 
[1916] 2 I. R. 313.— IR. 
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certificate in a case where a ship has been stranded 
but not damaged, & a rule for a certiorari to quash 
the suspension by him of a certificate in such 
case will be made absolute . — Ex p. Story (1878), 
3 Q. B. D. 166 ; 47 L. J. Q. B. 266 ; 38 L. T. 29 ; 
26 W. B. 329 ; 3 Asp. M. L. O. 649 

2811. Appointment of gas engineer by quarter 
sessions — To assist accountant appointed under 
Gaswork Clauses Act, 1847 (c. 15).] — The ct. of 
quarter sessions has no jurisdiction, under sect. 35 
of the above Act, to appoint a gas engineer to 
assist an accountant appointed thereunder to 
examine & ascertain the actual state & condition 
of the concerns of the gas co., & where such order 
is made, a writ of certiorari will lie to bring up the 
order to be quashed. — K. v. Brindley (1885), 64 
L. T. 436 ; 50 J. P. 634 ; 2 T. L. R. 208, D. 0. 

2812. Order for payment of costs — Under High- 
way Act, 1885 (c. 60) — Amended indictment.] — 
Where a prosecution had been ordered by justices 
under sect. 95, pf the above Act, Ac at the trial the 
indictment, which was for non-repair of a general 
highway, was amended so as to limit it to a partial 
liighway, & on the amended indictment a con- 
viction was obtained, & the judge ordered the 
costs to be paid out of the highway rate of tlie 
parish in which the highway was situate : — Held : 
the order was wrong, since sect. 95 only dealt 
with the costs of such prosecution, i.c., the prose- 
cution ordered by the justices, whereas the 
amendment had made this a new prosecution, & a 
certiorari would be granted to quash the order. — 
R. tJ. Lee (1876), 1 Q. B. D. 198 ; 45 L. J. M. C. 
54 ; 34 L. T. 445 ; 40 J. P. 551 ; 24 W. R. 550 ; 13 
Cox, C. C. 199. 

2813. Inquiry under Gasworks Clauses Act, 

1847 (c. 15).] — A petition was presented in 1885 
under sect. 35 of the above Act, to the recorder of 
H. praying him to appoint a person to inquire into 
the actual condition of the British Gas Light Co., 
Ac an accountant was appointed. Ho examined 
into tlie accounts of the previous year & of all 
other years since 1871, & drew up a report. It 
was admitted that the whole of the reserve fund 
was not then Ac never liad been invested, & that 
the prescribed maximum dividend had not been 
paid. The recorder hold that the co. earnings 
had been sufficient to pay the maximum dividend 
& to have kept invested the whole of the reserve 
fund, reduced the price of gas OcZ. per 1,000 cubic 
feet, &: ordered the co. to pay the expenses of the 
inquiry & the costs of petitioners. On application 
for a certiorari to quash the order ; — Held : the 
order was bad, except as to the direction that the 
CO. should pay the costs of the accountant. — 
R. V. Hanley (Reoohdeh) (1887), 19 Q. 13. D. 
481 ; 56 L. J. M. C. 125 ; 67 L. T. 444 ; 52 J. P. 
100 ; 36 W. R. 222, D. C. 

ScCy further^ Gas. 

2814. Conviction by Vice-Chancellor of Cam- 
bridge University — Charge not showing legal 
offence.] — Rule nisi for a writ of certiorari on beh^f 
of one H., who had been arrested at Cambridge, 
Ac charged before the Vice-Chancellor of the 
Uruversity with “ walking with a member of the 
university.” The Vice-Chancellor committed her 
to the Spinning-house, & the warrant of commit- 
ment stated that she had been charged with, & 
convicted of “ walking with a tnember of the 
university.” It appeared that the above was a 
common form adopted in the Vice-Chancellor's 
Ct. when it was intended to charge a woman with 
walking with such a member ‘‘ for immoral pur- 
poses,” &; that for a long time it had been taken to 
mean such a charge, & that it was intended in 
this case so to chaise & convict H., & so to enter 


the conviction on the warrant of commitment : — 
Held : pltf . had been charged with an offence not 
within the jurisdiction of the Vice-Chancellor, & 
the rule would be made absolute. — Ex p. Hopkins 
(1891), 61 L. J. Q. B. 240 ; 66 L. T. 53 ; 56 J. P. 
262 ; 17 Cox, C. C. 414 ; subnorn,. R. v, Cambridge 
University (Vice-Chancellor), Be Hopkins, 
8 T. L. R. 151, D. C. 

AnruMton : - Blugley v . Quest (1007), 6 L. G. R. 938. 

2815. Conviction by court-martial — For offence 
already dealt with by commanding officer.] — Ex p. 

Brown (1892), 37 Sol. Jo. 27, D. C. 

See Royal Forces. 

2816. Order disallowing profit charges of solicitor 
— ^Employed by Justices on appeal.] — Where upon 
an appeal to the ct. of quarter sessions from the 
refusal of licensing justices to renew a licence the 
licensing justices appear, the ct. of quarter sessions 
has no jurisdiction to compel the licensing justices 
to employ a particular solr. to act for them, & an 
order disallowing the profit charges of the solr. 
actually employed by the licensing justices is bad, 
Ac will bo quashed by the High C't. on motion for 
certiorarL — R. v. West Riding op Vorksiiirb JJ., 
[1904] 1 K. B. 545 ; 73 L. .1. K. B. 224 ; 68 J. P. 
167 ; 52 W. R. 540 ; 20 T. L. R. 211 ; 48 Sol. Jo. 
224, D. C. 

2817. Commissioners of Income Tax — Consider- 
ing wrong question.] — If Oomrs. of Income Tax 
purporting to act under Customs Ac Inland Revenue 
Act, 1890 (c. 8), consider a wrong question 
altogether, then their decision can be dealt with 
by a writ of certiorari^ but if they consider the 
right question the ct. cannot interfere by certiorari^ 
even although they may have gone wrong in point 
of fact or of law. — R. v. City of London Income 
Tax OoMiis., Ex p. Inland Revenue C^^omrs. 
(1904), 91 L. T. 94, D. 0. 

ScCy further. Income Tax. 

Conviction for offences against game laws.] — 
See Game ; Magistrates. 

Conviction for offences in connection with use of 
motor cars.] — See Street Ac Aerial Traffic. 

Order of Justices — Compelling delivery of mort- 
gage deeds to member of building society — On 
, refusal by trustees to refer dispute to arbitration.]- 
I See Buit.dino Societies, Vol. VII., pp. 498, 499, 
No. 270. 

Orders of licensing Justices Ac confirming 
authorities.] — See Intoxicating Liquors. 

Orders of Local Government Board.] — See Local 
Government. 

Certiorari to quash inquisitions of compensation 
Jury — On compulsory purchase of land.] — See Com- 
pulsory Purchase op Land Ac Compensation, 
Vol. XI., pp. 209, 210, Nos. 902-927. 

Order postponing precept to assess compensation.] 
— See Compulsory Purchase op Land ^ Com- 
pensation, Vol. XI., p. 207, No. 864. 

Inquiry under Merchant Shipping Act — Magis- 
trate proceeding with inquiry — ^After withdrawal by 
Board of Trade.] — See Admiralty, Vol. I., p. 234, 
No. 1606. 

Warrants of commitment Ac orders of Justices.] — 

See Magistrates. 

ii. Ahseyice of Essential Preliminaries. 

2818. Notice — Inquisition under 8 Ann., c. 25.] — 

R. V, Liverpool Corpn. (1768), 4 Burr. 2244 ; 98 
E. R. 170. 

Anrwtationa : — Befd. Taylor v . Clomsou (1844), 11 Cl. & Fin. 
610. Mentd. Doe d. Payne v . Bristol & Exeter Ry. (1840), 

0 M. & W. 320. 

2819. Under rule of sessions — Trial of 

appeal.] — ^An order of removal was served on 
Aug. 7. Notice Ac grounds of appeal, dated 
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Sept. 6, for the then next sessions/* were served 
on Oct. 14. The next sessions were held on 
Oct. 17. By the practice of the sessions eight days* 
notice of tnal of an appeal is required. Neither 
party attended at the Oct. sessions, & it was stated 
on affidavit that deponent, resp.’s attorney, was 
informed ^ believed that no appeal was then 
entered. At the Epiphany sessions, in the absence 
of resps., no further notice of the trial having been 
given, the order of removal was quashed, with 
costs: — Held: (1) this was a grievance entitling 
resps. to apply to have the order of sessions 
quashed, & the sessions had acted without juris- 
diction in entertaining the appeal ; (2) an affidavit 
of service of notice of certiorari under 33 Geo. 2, 
c. 18, 8. 6, on A. & B., “ two of the justices present 
at the sessions at which the order was made, & 
who are two of tlie same justices whose names are 
mentioned in the heading or caption of the said 
order,** was sufficient as against an applt. parish. — 
R. V, Sevenoaks (Inhabitants) (1846), 7 Q. B. 
130; 1 New Mag. Cas. 280 ; 1 New Sess. Gas. 
696 ; 14 L. J. M. G. 92 ; 6 L. T. O. S. 73 ; 9 J. P. 
486 ; 9 Jur. 489 ; 116 E. B. 440. 

Annotations : — to (1) Befd. R. v, Petorborough JJ. (1857), 

7 E. & B. 643 ; R. v. West RldlM JJ. (1868), E. B. & E 
713 ; R. tJ. Skirooat (1859), 28 L. J. M. 0. 224 ; II. u. 
Sussex JJ. (1865), 4 B. & S. 966 ; Liverpool Gas Co. u. 
Everton (1871), L. K. 6 C. P. 414. 


2820. Under Church Building Act, 1819 

(c. 134), s. 89.1 — By sect. 39 of the above Act, an 
order of the Ghurch Building Gomrs. for stopping 
paths through a churchyard is to be made with 
consent of two justices, & on notice being given in 
the manner & form prescribed by 66 Goo. 3, c. 68, & 
no appeal lies against the order. By 65 Geo. 3, 
c. 68, the stopping up was to be by an order of 
two justices, provided that notice were given in the 
form annexed, which stated that the order had been 
signed, but there was an appeal to the sessions, 
&, if no one appealed, or the order was confirmed 
on appeal, the way was to be stopped, & the pro- 
ceedmgs conclusive : — 

Held : an order of the comrs., being final when 
made, must be preceded by notice, & the words, 
“ on notice being given,** in sect. .S9 of the above 
Act must, with reference to such an order, be read 
“ after notice given,** &, where the order had been 
made first, & notice published afterwards, this ct., 
on certiorari^ would quash the order foi that 
reason. — R. v. Arkwright (1848), 12 Q. B. 960 ; 
3 New Mag. Gas. 74; 18 L. J. Q. B. 20; 12 
L. T. O. S. 271 ; 13 J. P. 4 ; 13 Jur. 300 ; 116 
E. B. 1 130. 


Annoiaiions : — ^Refd. Colonial Bank of Australasia r. Wlllan 
(1874), L. R. 5 P. C. 417. Mentd. R. v. Salford Overseers 
(1852), 19 L. T. O. S. 165 ; Scott v. Scott. [1921] P. 107. 


2821. Under Tithe Act, 1860 (c. 93).] — 

The notice required by sect. 28 of the above Act 
refers to a notice of an application that has already 
been made, & where a fourteen days* notice has 
been given of an intention to apply to the justices, 
dc they hear the application ex p,^ make an order 
under the sect., this ct. will grant a writ of cer- 
tiorari to quash the same. — B. v, Sayers & 
Thackwbu. (1860), 3 L. T. 406. 

2822. Under Highway Act, 1864 (c. 101).] — 

There were throe roads, each in a different parish, 
running from three turnpike roads, & forming, by 
their jimction together, a figure like a capitid Y. 
The three limbs met at D., & the ends of the limbs 
met the turnpike roads at A., B., & 0. On appli- 
cation by the highway board of the district two 
justices, made a separate certificate as to each 


road, under sect. 21 of the above Act, that the road 
from D. to A., from D. to B., dc from D. to C., was 
uzmecessary. These certificates were affirmed on 
appeal by orders of quarter sessions, it was 
ordered that the roads should cease to be repaired 
by the parishes. E., an inhabitant of one of the 
parishes, & living in the neighbourhood of the 
roads, obtained a rule for a certiorari to bring up 
the orders & certificates for the purpose of quash- 
ing them on the ground that they were void by 
reason of the notices not having been affixed at 
the places required by law. A notice had been 
posted at A., B., G., respectively, but no notice 
at all had been posted at D. in accordance with 
the provisions of Highway Act, 1836 (c. 60), s. 
85 : — 

Held: (1) the actual publication of the pre- 
scribed notices at each end of the road to be dealt 
with was a conffition precedent to the jurisdiction 
of the two justices, &, although the roads formed 
one system, yet each of the roads having been 
treated as a separate road, this condition had not 
been fulfilled, & the orders wore therefore void os 
made without jurisdiction ; (2) though a certiorari 
is not a writ of course, yet as appet. had by reason 
of his local situation a peculiar grievance of his 
own, & was not merely applying as one of the 
public, he was entitled to the writ ex debiio 
justitiae. 

Where the party grieved has by liis conduct 
precluded himself from taking an objection, the 
ct. wall not permit him to make it. In other cases 
where the application is by the party grieved, so as 
to answer the same purpose as a writ of error, we 
think that it ought to be treated, like a writ of 
error, as ex debiio justitiae^ but where appet. is 
not the party grieved, who substantially brings 
error to redress his private wrong, but comes 
forward as one of the general public having no 
particular interest in the matter the ct. has a 
discretion (Biackburn, J.). — R. v. Surrey JJ. 
(1870), L. B. 6 Q. B. 466 ; 39 L. J. M. G. 146 ; 34 
J. P. 614. 


Annotations: — As to (2) Consd. R. v, Nicholson, [1899] 
2 Q. B. 455 ; R. v. Wllllamfl, Ex p. PhiUlps, [1914 ) 1 K. B. 
608. Be!d. R. r. Cockerell (1871), L. R. 6 Q. B. 252 ; 
Julius V. Oxford Bp. (1880), 5 App. (IJas. 214 ; R. v. 
Sherrard & Surrey JJ., Re Nuttall (1888), 4 T. L. R. 640 ; 
R. V, Groom (1901), 70 L. J, K. B. 636 ; R. v, Bedfordshire 
County Council, Ex p. Sear, [1920] 2 K. B. 465 ; R. v. 
Richmond Confirming Authority, Ex p. Howitt (1920), 
37 T. L. R. 62 ; R. v. Butt, Ex p. Brooke (1922), 38 
T. L. R. 637. Oenerally, Mentd. CJook v. Ipswich L. B. of 
Health (1871), 24 L. T. 679. 

2823. Under Special Constables Act, 1838 

(c. 80), s. 1.] — Justices on application ex p. stating 
that a tumult was apprehended, made an order 
imder Special Gonstaolos Act, 1831 (c. 41), s. 1, 
appointing a special constable. Afterwards also, 
on application, ex p., they made an order under 
sect. 1 of the above Act directing the payment of 
the expenses of the constable to be made by the 
railway co. in whose works the tumult originated. 
No notice of the latter order was ever given to 
the co. ; — Held : inasmuch as the second order 
imposed a payment on the co., notice ought to 
have been given to the co. that they might show 
cause, & the order would be quashed. — B. v. 
Gheshibe Lines Gommittbb (1873), L. R. 8 Q. B. 
844 ; 42 L. J. M. C. 100 ; 28 L. T. 808 ; 37 J. P. 
800 ; 21 W. R, 840. 

2824. Not necessary on making orders of 

removal — Order of settlement under 8 & 9 Vlct., 
0. 126.]— JS'a; p. Monki.eigh Overseers (1848), 8 
New 13^. Cas. 94 ; 17 L. J. M. C. 70 ; 10 L. T. O. S. 
378; 12 Jur. 864; 12 J. P. Jo. 506. 

Annotations: — ^Befd. R. v, Hatfield Peverol (1M9), 13 J. P. 

650 ; R. V. Bruce, [1802] 9 Q. B. 136. M^td. Be. 
Carnarvon Sc Angleflaa Grdns. (1849), 14 L. T. O. 8. 200. 
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Under Licensing Acts.] — See Intoxicating 
Liquobs 

SeSf further^ Lunatics & Persons op Unsound 
Mind ; Poor Law. 

Service of summons — In bastardy proceedings.] — 
See Bastardy, Vol. III., p. 392, Nos. 302 et seq. 

To give magistrates Jurisdiction.] — See 

Magistrates. 

Preliminary requisite not complied with — In- 
quisition under private Act.] — See Compulsory 
Purchase of Land & Compensation, Vol. XI., 
p. 209, No. 912. 

2825. Complaint under Profiteering Act, 1919 
(c. 66) — Complaint made more than four days after 
sale — Board of Trade Regulations, 1919, Reg. 15.] 

— hire-purchase agreement was made Oct. 27, 
1919, & the invoice was delivered Nov. 1. Com- 
plaint was made to the Profiteering Committee on 
Nov. 4 : — Held : the complaint was out of time, 
the period fixed by the above reg. being ** within 
foiu’ days of the date of the sale or transaction,** 
the delivery of the invoice not being either a sale 
or transaction within the reg., & a rule absolute 
for certiorari would be granted. — R. v, Hammer- 
smith Profiteering Committee, Ex n. Burton 
(8. & R.), Ltd. (1920), 89 L. J. K. B. 604 ; 122 
L. T. 720 ; 84 J. P. 79 ; 36 T. L. R. 264 ; 18 
L. G. R. 271, D. C. 

iii. Facta Necessary to give Jurisdiction, 

2826. General rule.] — 4 & 6 Will. 4, c. 40, s. 7, 
reciting 10 Geo. 4, c. 66, gives justices jurisdiction 
in cases where arbitrators appointed pursuant to 
the latter statute have neglected or refused to 
make an award. An order made by justices of 
R. adjudicated, that J. having been expelled from 
a philanthropic society, the case was referred to 
arbitrators, that they n^lected &: refused to make 
any award, & it then went on to adjudge that j. 
be reinstated as a member of the society. It 
appeared by the affidavits that the society was 
formed at L,, & that the meetings were held & 
the bu^ness transacted there, but members need 
not reside within the borough of L., & the rules 
of the society were enrolled with the clerk of the 
peace for R. By rule 26, matters in dispute 
are to be inferred to arbitrators, who are required 
to hear evidence on both sides, & their decision is 
to be final & binding on all parties. It also appeared 
that an award had been made, but that the arbitra- 
tors, when the case was before them, refused to 
hear the evidence which J. alleged he was then 
prepared to produce. The order being brought 
into this ct. by certiorari : — Held : the adjudica- 
tion in the order that the arbitrators had neglected 
& refused to make an award, was not conclusive 
of that fact, inasmuch as it was an adjudication 
upon one of the preliminaries necessary for con- 
stituting the justices a lawful tribun^ for the 
matter, & not an adjudication of a fact which arose 
in the course of an inquiry in which it was pre- 
^Ojudy shown they had jurisdiction. 

The decision of a tribunal, lawfully constituted, 
upon a question properly brought before it respect- 
ing a matter within its jurisdiction, is not open 
to review on certiorari^ but the decision of persons 
assuming to be a tribunal, that they are lawfully 
constituted, is open to review. Where, on the 


proceeding le^ng to the adjudication, a want of 
the jurisdiction appears, a decision asserting 
jurisdiction is of no avail ; where the charge is 
really insufficient, but is misstated in drawing up 
the proceeding, so that they appear regular, in 
such case it is competent to deft, to show by 
affidavit what the real charge was, A if that shows 
that the magistrate ought never to have begun 
the inquiry, the order is to be quashed (Lord 
Denman, C.J.).— R. v. Grant (1849), 14 Q. B. 
43 ; 3 New Mag. Cas. 183 ; 4 New Sess. Gas. 13 ; 
19 L. J. M. C. 59 ; 13 L. T. O. S. 301 ; 13 J. P. 
408 ; 13 Jur. 1026 ; 117 E. R. 17. 

Annotatwna : — Mentd. Ex w. Long (1854). 24 L. T. O. 8. 73 ; 

Baohe v. Billingham. [1894] 1 Q. B. 107. 

2827. Neglect & refusal of arbitrators to make 
award — 4 £ 5 Will. 4, c. 40, s. 7.] — R. v. Grant, 
No. 2826, ante. 

2828. Objection to validity of rate-— Whether dis- 
pute bond fide.] — R. v. Nunnblby, No. 2860, 
post. 

2829. Review of justices’ decision.1 — 

At the hearing of a summons to enforce payment of 
a church-rate, although the justices are the tribunal 
to decide in the first instance whether the deft.’s 
objection is bond fide or not, they cannot, by de- 
ciding, contrary to the facts, that it is not bond 
fide^ give themselves jurisdiction ; & this ct. will 
review their decision. — R. v. Huntsworth (1864), 
33 L. .T. M. C. 131 ; 10 .Jur. N. S. 946 ; 13 W. R. 7. 
Annotation: — Mentd. Brown r. Cockinsr (1868), 9 B. & S. 

503. 

2830. .] — Pease v. Chaytor 

(1863), 3 B. & a 620 ; .32 L. J. M. G. 121 ; 8 L. T. 
613 ; 27 .T. P. 309 ; 9 Jur. N. S. 664 ; 11 W. R. 
663 ; 122 E. R. 233. 

AnnotaiiotM: — ^Befd. R. v. Huntsworth (1804), 13 W. R. 7 ; 

Colonial Bank of Australasia v. WillanJ1874), L. R. 6 P. C. 

417 : R. V. WoodhouBC, [1906] 2 K. B. 501. Mentd. 

Volley V. Fordham (No. 2) (1904), 91 L. T. 526 ; May v. 

Mills (1914), 30 T. L. R, 287. 

2881. .] — Some disputes having 

arisen in a parish by reason of the refusal of the 
incumbent to bury the child of a Baptist in con- 
secrated ground, some of the inhabitants deter- 
mined to contest the church rate. The deft, was 
summoned for non-payment of his rate, & appeared 
by his solr., who stated that he contested the 
validity of the rate. But the justices, believing 
that the dispute about the burial of the child was 
the real cause of the refusal to pay, Sc that the 
legal objection was not made bond fide, held that 
their jurisdiction was not ousted, & macie an order 
for payment of the rate. Upon certiorari to 
quash this order : — Held : to entitle the justices to 
assume jurisdiction in such case, they must have 
very strong evidence of mala ftdes. Sc the facts 
disclosed by the affidavits were not sufficient ground 
for such a conclusion. — R. v. Pbdler (1866), 12 
L. T. 17. 

Annotation : — Mentd. R. v. Sandford (1874), 30 L. T. 601. 

Ouster of jurisdiction.] — See Sub-sect. 2, B. (6) 
iv., post. 

2832. Real residence of applicant for licence,] — 
R. V. Manchester JJ., No. 2734, ante. 

2883. Not collateral — Question for justices 

to decide.] — R. v. Woodhouse, No. 2421, ante. 

Whether order of licensing justices removable by 
certiorari.] — See Sub-sect. 2, A., ante. 

2834, Whether Inclosed land a park — Highway 


part IX. sect. 6, SUB-SECT. 2.- 
B. (b) U. 

K. ^Preliminary requisite not com 
— Under AeseaemerU Act 
R. S. N. e. 73.]— Re Gilliei 
As^MBNT (1907), 42 N. S. R. 44.- 

OAIie 

h, — ^Wbere, on tbi 


appeal of a ratepayer the ot. Inoreased 
toe assessment of a company, without 
the required notice to the company, 
Sc there was an applioation for a 
writ of certiorari : — Held : the certiorari 
must be refused. — D avison Lumbkr 
Co. (1917), 60 N. 8. R. 491 ; 33 D. L. R. 
283.— CAN. 


k. Under Licensing {Ireland) 

Act, 1874 — Renewal of Zicence.}— R. 
OdOORE) V. Anirim JJ., [1917] 2 
1. R. 847.— IR. 

l. Minina Act, 1891 — 

Refusal of hearing.] — Re Howell Sc 
Ross (1899), 17 N. Z. L. R. 468.— 

N.Z. 
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Sect 6. — Purposes of the writ: Sub-sect 2, B* (h) 
at i r.] 

Act, 1835 (c. 60), s« 54.] — On an application by a 
surveyor of highways for a licence under sects. 63 
& 51 of the above Act the justices made an order 
authorising him to take materials for a period of 
five years from certain enclosed land which in the 
opinion of the High Ct. was a park : — Held : the 
question whether the land was a park or not was 
one which was preliminary to the exercise of the 
jurisdiction given by the statute, & the justices 
could not by wrongly deciding that the land was 
not a park give themselves jurisdiction in the 
matter, & a rule for certiorari would be made 
absolute. — R. v, Bradford, [1908] 1 K. B. 366 ; 
77 L. ,T. K. B. 475 ; 98 L. T. 620 ; 72 J. P. 61 ; 
24 T. L. B. 196 ; 6 L. G. R. 333, D. C. 

Ann<iiatiom : - Mentd. May v. MiIIh (1914), 30 T. L. II. 287 ; 
Jl. V. BlooiiiHlmry Income Tax ConirK,, I1910J 3 K. B. 768. 

2835. Whether mentally deficient person neg- 
lected — Mental Deficiency Act, 1913 (c. 28), 

8. 2 (1) (b).]— 7?c Wilkinson (1919), 83 J. P. Jo. 
422. 

Ouster of jurisdiction.] — Sec Sub-sect. 2, B. (b) 
iv., posl» 


iv. Ouster of Original Jurisdiction, 

2836. By claim of right — At common law — 
General rule.] — R. v, Cuidland, No. 2883, post, 

► 2837. Title to tithes.] — R. v, Bolton 

(1732), 2 Barn. K. B. 149 ; 94 E. R. 414. 

2338. ,J — An order of justices 

brought up by certiorari on the foot of the title 
of tithes coming into question within the intent of 
Tithes & Church Rates Recovery Act, 1714 (c. 6), 
is returned & the writ superseded, on it being shown 
that the parties objecting to pay wore Quakers, 
refusing merely from their scruples. 

The rule for the certiorari having been made 
absolute, & the return thereto having been filed, 
ought not to stand in the way & prevent our 
coming at the real justice & merits of the case, 
for if the certiorari issued improvide we can order 
it to be superseded, & the retvu’n to be taken oil 
the file (IjORD Mansfieijo, C.J .). — R. v, Wakefield 
(1758), 1 Burr. 485 ; 2 Keny. 164 ; 97 E. R. 417. 
Jnnotahons : — Refd. IL v. Mioklethwayto (1770). 4 Burr. 

2622 ; BackhouHc r. Bishop wearmouth (I860), 9 O. B. N. S. 

315. Mentd. Bishopswearmouth v. Backhouse (1862). 

7 h. T. 438. 

2839. Right to repair highway — 

Indictment for non-repair.] — (1) Where several 
persons wore prosecutors of an indictment, re- 
moved by certiorari, for not repairing a higWay 
Held : they were entitled to costs under Quarter 
Sessions Procedure Act, 1694 (c. 11), s. 3, one as 
constable of the manor within which the fiighway 
lay, the others as persons grieved, they having 
used the way for many years in passing & repassing 
from their homes to the next market town, & 
being obliged, by reason of the want of repair, to 
take a more circuitous route. 

(2) Upon indictment against a parish for not 
repairing a highway, the right to repair may 
come in question, so as to entitle the parish to 
remove it by certiorari, though the parish plead 
not guilty only. — R. v. Taunton St. Mary 
(Inhabitants) (1816), 3 M. & S. 466 ; 106 E. R. 
685. 


Annotations As to (1) Oonsd. R. v. Monks Kirby (1852), 
16 J P. 324 ; R. r Suircy J J. (1870), L. R. 6 Q. B. 466. 
Generally, Mentd. R. v, Middlesex JJ. (1832), 3 B. & Ad. 
938 ; R. V, Nicholson (1899), 68 L. J. Q. B. 1034. 

2840. Bon& fide claim — ^Title to land.] 

— It is sufficient cause for granting a writ of 
certiorari to remove proceedings in replevin from 


a ct. of great sessions in Wales that the title to 
the freehold is in question. 

Qu, : whether the Vice-Chancellor has authority 
to order a writ of certiorari to issue. — Edwards v. 
Bowen (1826), 2 Russ. 163 ; 38 E. R. 294. 
Annotation: — Reid, Worthington v. Remnant (1840), 10 

Sim. 568. 

2841. •1“®'* Trevor 

(Lord) (1888), 4 T. L. R. 264, D. 0. 

2842. Title to fish.] — Upon an 

information under Larceny Act, 1861 (c. 96), s. 24, 
against deft, for attempting to take, otherwise 
than by angling, fish in a river in which prosecutor 
had a private right of fishery, prosecutor proved 
the purchase by him of the manor of S., with the 
flishery appui*tenant thereto, & gave other evidence 
in support of his right. Deft, proved that the river 
was a tidal navigable river, & called two witnesses, 
who said that they had fished in it for forty years 
without interruption. The justices convicted 
deft. : — Held : a bond fide claim of title to fish in 
that place was made by deft, before the justices, 
& there was no reasonable evidence on which they 
could find that it was not made bond fide, & the 
conviction would be quashed. — R. v, Stimpson 
(1863), 4 B. & S. 301 ; 2 New Rep. 422 ; 32 
L. J, M. 0. 208 ; 8 L. T. 536 ; 27 J. P. 678 ; 10 
Jut. N. S. 41 ; 9 Cox, C. C. 356 ; 122 E R. 472. 
Annotations : — ^Refd. Colonial Bank of Australasia v, Willan 

, (1874), L. R. 5 P. C. 417 ; R. r. Crltchlow (1878), 26 W. R. 

681. Mentd. Hudson v. MacRae (1863), 4 B. & S. 585 ; 

I J’aloy V. Bircli (1867), 8 B. & H. 336 ; Booth v. Brough 

(1869), 33 J. P. 094 ; Lovesy v. Stallard (1874), 30 L. T. 

792 ; Burton v. Hudson, [1909] 2 K. B. 664. 

2843. Not colourable.] — ^Upon 

an information under Game Act, 1831 (c. 32), 
s. 30, for a trespass in search of game on land in the 
occupation of the lord of the manor, deft, asserted 
that the land was not, as alleged by informant, 

j common or waste land within the manor, but was 
land vested in the inhabitant householders of 
certain parishes under an inclosure award, & 
claimed a prescriptive right to kiU game on the 
land, but dfid not show that he was an inhabitant 
householder of either of those parishes. The 
justices convicted deft., & in a case stated under 
Summary Jurisdiction, 1857 (c. 43), set out the 
evidence upon which they decided that the land 
-was waste or common of the manor, & found that 
deft, had no ground for believing that he had the 
right of shooting over it. By Game Act, 1831 
(c. 32), s. 30, it is provided, “ That any person 
charged with any such trespass shall be at liberty 
to prove, by way of defence, any matter which 
would have been a defence to an action at law for 
such trespass ; — Held ; (1) the jurisdiction of the 
ju.stice8 was not ousted by the claim of a pro- 
scriptive right in gross to kill game on the land, 
there being no colour for such a claim ; (2) nor 
by the assertion that the land was not in the occupa- 
tion of tlie lord of the manor, but was vested in 
other persons, as the claim of title to oust the 
jurisdiction of the justices must be a claim of title 
in the party charged, & not in a third person. — 
Cornwell v. Sanders (1862), 3 B. & S. 206 ; 
1 New Rep. 67 ; 32 L. J. M. 0. 6 ; 7 L. T. 366 ; 
27 J. P. 148 ; 9 Jur. N. S. 640 ; 11 W. R. 87 ; 
122 E. R. 78. 

Annotations: — As to (1) Consd. R. v. Stlmpson (1863), 4 

B. & S. 301. Refd. Watkins v. Major (1875), L. R. 10 0. P. 

662. As to (2) Consd. R. o, Stimpson (1863), 4 B. dc S. 

301. Oenerally, Mentd. Hudson i’. Moorae (1863), 3 New 

Rep. 76. 

2844. Involving question for 

decision.] — Deft, was convicted under Highway 
Act, 1864 (c. 101), s. 61, & the conviction did not 
state that deft, had ** encroached ” on the highway. 
A writ of certiorari having been granted in chambers 
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in vacation, & a rule nisi to quash the conviction 
having been drawn up on motion to make it abso- 
lute : — Held : certiorari having been taken away 
by Highway Act, 1836 (c. 60), s. 107, the omission 
of the word “ encroach ” did not render the con- 
viction bad, & certiorari would not lie for such a 
defect, & therefore the ct. would not quash the 
conviction on that ground. 

Deft., being charged with an offence under 
Highway Act, 1864 (c. 101), s. 61, contended that 
he was the owner of the land on which a fence 
had been erected, & that it did not form part of 
the highway, & that the justices had no juris- 
diction to adjudicate in the matter, on the ground 
that title to land canie in question : — Held : the 
justices had jurisdiction, the question for them 
being whether or not the land in question formed 
part of the highway, & a rule nisi to quash the 
conviction would be discharged. — R. v. Rradlky 
( 1804), 63 L. .T. M. O. 183; 70 L. T. 379; 58 
J. P. 199 ; 10 T, L. R. 346 ; 17 (^ox, C. il 739 ; 
10 R. 183. D. O. 


2845. Not claim impossible in point of 

law — Although bona flde.]— In answer to an in- 
formation before two justices under Larceny Act, 
1861 (c. 96), s. 24, for unlawfully & wilfully 
att(»mpting to take fish in a non-navigable river 
being the private fishery of another, by angling 
at an hour not between the beginning of the last 
hour before sunrise & the expiration of the first 
hour after sunset, the accused justified under a 
supposed right on the part of the public to fish 
in that water : — Held : the accused justifying 
himself under the bond fide, though mistaken, 
notion of such a right, did not make such a claim 
of right as ousted the jurisdiction of the justices. — 
Hudson v. MacKae (1863), 4 B. & 8. 585 ; 3 New 
Rep. 76 ; 33 L. J. M. 0. 65 ; 9 L. T. 678 ; 28 
J. P.436; 12W. H. 80; 122 E. R. 579. 


--FoUd. Ha v. Diddamw (187.5), L. 11. 

58a. Refd. Watkins v. Major (1875). 1.. 11. 10 
C. (ifi2 ; MwHKett v. Burch (1870), 35 L. T. 4h« ; Pearco 
8 Q^’b^d'^ (1«82), 46 J. P. 248 ; Uoece v. Miller (1882), 


2846. — ,] — It is not suffi- 

cient to oust the jurisdiction of the justices in 
regard to a charge of trespass in pursuit of game 
under Game Act, 1831 (c. 32), that there is an 
honest ^ claim of right if such claim is absurd & 
impossible in point of law. — Watkins v» Major 
(1876), L. R. 10 0. P. 662 ; 44 L. J. M. C. 164 ; 
33 L. T. 352 ; 39 J. P. 808 ; 24 W. R. 164. 

Anmjtat ions Mann v. Nureo (1901), 17 T. L. K. 

(1011). Ill L. T. 378. Refd. 

(1878), 38 L. T. 525 ; PWlpot r. Bugler 
Mentd. K. r. Tolaoii (1889), 23 

W. iS. D. 168 . 


2847. J — ^ river was made 

navigable by a co. & the public allowed to navigate 
D 9? Pfl^yBient of tolls, under certain Acts of 
Rarliament, but the soil &> rights of the owners on 
siff© of the river remained untouched. The 
fished for many years in the river 
mthout interruption by the owner of the soil, but 
oaused a notice to be set up forbidding all 
fishing. Apjplt. afterwards fished in the river, & 
an information was taken out against him under 
Larceny Act, 1861 (c. 96), s. 24. At the hearing 
applt. set u^ the rights in the public, & contended 
ttot the jurisdiction of the justices was ousted by 
tos bond fide claim of rights i—Held : that the 
right set up could not exist in law, & therefore 


title could not come in ({uestion, & the jurisdiction 
of the justices was not ousted. — Hargreaves v, 
Diddams (1875), li. R. 10 Q. B. 582 ; 44 L. J. M. C. 
178 ; 32 L. T. 600 ; 40 .T. P. 167 ; 23 W. R. 828. 
AnnoicUiom : — Refd. Muflsett v. Burch (1876), 35 L. T. 486 ; 

Pearce v. Hootcher (1882), 46 L. T. 342 ; Reece v, MUler 

(1882), 8 Q. B. D. 626 ; Smith v. Andrt'wa, [1891] 2 Ch. 

678. Mentd. Sherras v. I)e Rutzen, (1895 J 1 Q. B. 918. 

2848. Proceedings under Highway Act, 

1835 (c. 50).]— j&a; p. Owen (1851), 16 J. P. Jo. 51. 

2849. Alternative remedy open.] — 

Ex p. Whittaker (1859), 23 J. P. Jo. 84. 

2850. Under Offences against the Person 

Act, 1861 (o. 100) — Bond fide dispute as to title 
to land.] — On the hearing of a complaint for an 
assault, under sect. 42 of the above Act, if it bo 
shown that a bond fide question as to tithi to land 
is involved, the jurisdiction of the justices is at 
once ousted by sect. 46, ^ the justices cannot 
proceed to inquire into & determine by summary 
conviction any excess of force alleged to have been 

, used in the assertion of title. — R. v, Pearson 
(1870), L. R. 5 Q. B. 237 ; 39 L. J. M. C. 76 ; 22 
L. T. 126 ; 34 J. P. 582 ; 11 Cox, C. (5. 493. 
Annotation: — Consd. R. v. French, 11902] I K. B. 037. 

2851. Dispute as to use of common 

land.] — In the proviso to s. 46 of the above Act, 
which enacts that nothing thc^rein contained shall 
authorise any justice to hear &> determine any 
case of assault in which any question shall arise 
as to the title to any lands, tenements, or heredita- 
ments, or any interest therein or accruing there- 
from,” the words “ title to ” govern, not only the 
words “ lands, etc.,” but also the words ” any 
interest therein or accruing therefrom.” 

An assault was committed by one commoner 
upon another commoner in the course of a dispute 
as to whether the latter was or was not at the time 
of the assault in the act of using common land in 
a manner in excess of th<^ right of conamon. The 
latter summoned the former for assault, & ho was 
convicted :—Hc1d : there was no question rais<‘d 
as to the title t-o any lands, or as to the litle to 
any interest in land, bi the jurisdiction of the 
justices to hear & determine the case of assault 
was not ousted. — R. v, French, [1902] 1 K. B. 
637 71 L. J. K. B. 382 ; 86 L. T. 587 ; 66 J. 

487 50 W. R. 555 ; 18 T. L. R. 440 ; 46 Sol. Jo. 

360 , 20 Cox, C. C. 200, D. C. 

2852. Under Malicious Damage Act, 1861 

(c. 97), s. 52 — Fair & reasonable supposition.] — 
Applt, was charged under sect. 52 of the above 
Act on the following facts. Applt., being em- 
ployed by D., went with thirteen other men &, 
without any communication with resp., entered an 
enclosed garden of resp ’s & dug a ditch four feet 
wide & three feet deep, Ac from forty to fifty 
yards long, extending from one end of the garden 
to the other. There had, some fifteen years ago, 
been a ditch over part of the ground, before it was 
enclosed as a garden by resp.’s predecessor in title, 
but there had never been any ditch for about 
twenty yards of the len^h cut by applt. D. was 
exercising what he considered a public right. 

The justices found that applt. did not act under 
a reasonable supposition that he had a right to do 
the act complained of, & convicted him accordingly ; 
— Held : that the conviction was right, the express 
proviso in sect. 52 overrode the proviso usualW 
implied as to summary convictions, that a bond fide 
claim of right ousted the jurisdiction of the 


PART DC. SECT. 6, SUB-SECT. 2. — admitted entry on the lands, but neighbour : — Held : the right claimed 

B. (b) Iv. claimed It was made In exercise of a being one impossible in law, the 

, 8845 i. By claim of right — Not claim risht of way. The right claimed was conviction was good ; & the ot. 

vmpoe^le in point of law — Although public right of way from a public would not quash it on certiorari.- 

oon<i fide,] — ^Prosecutor was convicted across C.'s lands to a private R. v . Tyrone Trustees, [1917] 2 

of trMpass on the lands of O. He bathing-plaoe on the land of E., C.’s I. R. 96. — IR. 
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Sect, 6. — Purposes of the writ: Svib-secU 2, B, (h) 
it?., (c) i, PC it., ( g).] 

justices ; under the circumstanoes, applt. could 
not be in a better ]position than D. who employed 
him, assuming in his favour, which did not 
appear, that he had all the knowledge which D. 
had, the justices were light in finding that he did 
not act imder a fair & reasonable supposition of 
right. — White v. Feast (1872), L. B. 7 Q. B. 363 ; 
41 L. J. M. 0. 81 ; 26 L. T. 611 ; 36 J. P. 436. 
AniwtaH(m8 K. i?. Mussett (1872), 37 J. P. 133. 

Bold. R. V, French (1873), 37 J. P. 404 ; Denny t?. Thwaltes 
(187C), 2 Ex. D. 21 ; R. i?. Fane JJ. (1885), 49 J. P. Jo. 
329 : Brookfi v. Hamlyn (1899), 79 L. T. 734. Hentd. 
Bimie v, Marshall (1876), 35 L. T. 373 ; Cole v. Miles (1888), 
67 L. J. M. C. 132. 


2853. .] — ^Malicious Damage 

Act, 1861 (c. 97), s. 62, excludes the operation of 
that Act, in any case where the party acted under 
a fair reasonable supposition that he had a ri^ht 
to do the act complained of : — Held : a conviction 
by justices in petty sessions under that statute 
cannot be brought up by certiorari on the ground 
that they had no jurisdiction inasmuch as the 
defendant had set up a hond fide claim of right, but 
the exemption is implicitly restricted to cases where 
the justices arc reasonably satisfied of the fair & 
reasonable character of the claim. — B. v, Mussett 


3872), 26 L. T. 429 ; 37 J. P. 133 ; 20 W. B. 670. 

2854. .] — B. V, Fane, etc. JJ. 

(1886), 49 J. P. Jo. 329, D. 0. 

2855. .J — Besp.’s wife was the 

owner of the land on each side of a public footpath 
& also of the land over which the footpath passed. 
To prevent his cattle straying along the footpath, 
the resp. erected in the middle of the footpath two 
wooden posts, one at the entrance to the footpath, 
the other some distance further down the path. 
There was a space of about two feet on either side 
of these posts through which foot passengers could, 
but cai.tle could not, pass. Applts., with a number 
of others, inhabitants of the district, considering 
that these posts interfered with their use of the 
footpath, pulled up one of them & threw it over 
the fence. They were convicted, under Malicious 
Damage Act, 1861 (c. 97), s. 52, of having com- 
mitted wilful damage to the post : — Held : applts. 
had acted under a fair & reasonable supposition 
(hat they had a right to do what they did, & they 
therefore came within the proviso of the sect., & 
ought not to have been convicted, as the juris- 
diction of the justices was ousted. — U sher v, 
Duxmore (1889), 62 L. T. 110 ; 54 J. P. 405 ; 38 
W. B. 254, D. 0. 


2856. .] — Re Biron, Ex p. 

Smith (1890), 7 T. L. B. 42, D. C. 

See^ further. Magistrates. 

2857. Payment of rates— Ecclesiastical Courts 
Act, 1813 (c. 127), 8. 7 — Bon& fide dispute — Not 
mere statement of Intention to dispute.] — mere 
statement to the justices by the party complained 
of, under sect. 7 of the above Act, that he disputes 
the rate, & that he has entered a caveat in the 
ecclesiastical ct. against its being allowed, does not 
deprive the justices of jurisdiction, & they must 
still hear & examine, to ascertain whether the rate 
is bond fide disputed. — B. v. WROTTBSXJHJy & 
Gordon (1830), 1 B. &; Ad. 648 ; 9 L. J. O. S. M. C. 
61; 109E. B. 928. 

Annotations .— Befd. Dale v, Pollard (1847), 10 Q. B. 504. 

Mentd. Ricketts v. Bodenham (1836), 5 L. J. K. B. 102 ; 

LUley V. Harvey, Owen v. l^loroe (1848), Cox, M. Sc H. 116 ; 

Thompson v. Ingham (1850), 19 L. J. Q. B. 189 ; R. v. 

Colling (1852), 17 Q. B. 816 ; R. t?. Staffordshire JJ., Exp, 


Ahbotts Bromley (1866), 20 J. P. 485 ; Pease v, Ohaytor 
(1863), 3 B. & S. 620. 


2858. J — ^A parishioner sum- 

moned by the churchwardens before justices, 
under Ecclesiastical Courts Act, 1813 (c. 127), s. 7, 
for non-payment of a church rate, alleged that the 
rate was partly retrospective, & that several 
items were otherwise iUegal, & stated that he in- 
tended to try the validity of the rate in the 
ecclesiastical ct. The justices said they would not 
then grant an order, but would do so at the end of a 
month unless the objecting party proceeded to try 
the validity of the rate in the meantime. No such 
proceeding was taken, & the parties appeared 
again before the justices at the end of a month. 
The objector continued to assert the invalidity of 
the rate & his desire to try the question, & stated 
that it was not legally in his power to compel the 
churchwardens to institute proceedings against 
hiTn in the ecclesiastical ct., but he challenged 
them to do so, Sc he contended that the jurisdiction 
of the justices was ousted by the third proviso 
of sect. 7 of the above Act. The justices nevert^he- 
less made an order for payment of the rate. After- 
wards, on being applied to for a distress^ warrant 
to levy such rate, they declined to grant it & smd 
they threw themselves ujion Justices Protection 
Act, 1848 (c. 44), s. 6. On motion, under that 
clause, calling upon the justices to show cause why 
they should not issue such warrant : — -Held : the 
justices, on the first hearing, had sufficient ground 
for considering the rate to be bond fide disputed, 
the test of trying the validity of the rate between 
the first & second hearing was one which ought not 
to have been imposed, the ultimate order was bad, 
& the justices could not be called upon to enforce 
it. — ^B. V, Colling (1862), 17 Q. B.810 ; 117 E. B. 


1493. 

Annotations 'EM, R. i?. StaflordsWre JJ.. Ex ». Abbotts 
Bromley (1856), 20 J. P. 485 :R.t?. Nunneley (1868), 
E. B. & E. 852 ; 11. i?. Leicester JJ. & ^'ompton (1800). 29 


T. T 'M ri 9.n?i 


2859, .] — B. V, Crook, etc., 

Lancashire J.7. (1857), 21 J. P. 627. 

2860. Erroneous assumption of 

Jurisdiction.] — ^At the hearing of a summo:^, 
calling on N. to show cause why he should not be 
dealt with according to law for non-pa^pnent of 
arrears of a church rate, he appeared & informed 
the magistrates that he disputed the validity of 
the rate, & that one of his objections was, that the 
chairman of the vestry at which the rate was made 
had refused to put a motion which had been moved 
and seconded, that the vestry clerk^s salary should 
be struck out of the rate, that another objeewon 
was, that the chairman had refused to put a nmtion 
made by him, N., that the necessary fun^ should 
be provided for by voluntary contributions, & 
he asked the magistrates to look at compels 
opinion, wliich had been given on the quest^n, 
so as to satisfy themselves that he was supported 
by high legal authority. The magistrates retoed 
to do this, saying that it would not influei^e th^r 
decision. N. then offered to prove that the facts 
detailed above had occurred at the vestry. He wm 
asked bv the magistrates if he would swear to the 
bond fide nature of his objectionB, whereupon he 
tendered himself to be sworn, but was not sworm 
The magistrates made an order upon him to pay> & 
subsequently issued a distress warr^t for levying; 
the amount from his goods. A writ of 
having issued to bring up the order that it mighti 


m. Under Police Offences 

Act — Boti/i fide claim — Title to land.]— 
Hunter v, Bhxrwin (1869), 6 W. W. & 
A'B 26.— AUS. 


n. Under Consolidated Staiutes, 

0 , 62 — Bond fide claim — Title to land,\ 
— Bx p, SSTABBOOKS (1879), 19 N. B. R. 
283.— CAN. 


o. Under OHmifud 

s. SS7— Bond fide cUdi^TUleJo 
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; 38 N. B. R. 109.— CAN. 


R. 
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be Quashed, cause was shown on affidavits of the 
ma^strates, which stated that they had considered 
the allegations of N., & had detei^ned that thev 
were not made in good faith, but were made & 
put forward by him as a pretext merely for avoiding 
payment of the rate : — Held : the justices could 
not give themselv-es jurisdiction by erroneously 
& capriciously deciding contrary to the truth 
upon the question upon which their jurisdiction 
d^ended, &, as the validity of the rate was bond 
jflde disputed, the magistrates had no jurisdiction, 
kf their order must be brought up to be quashed. — 
R. V Nunnbley (1858), E. B. & B. 862 ; 27 
L. J. M. 0. 260 ; 31 L. T. O. S. 234 ; 23 J. P. 149 ; 
4 Jur. N. S. 1146 ; 120 E. R. 728 ; svb nom. Re 
Nunnbley, 6 W. R. 664, 

Annotations : — ^Apld. R. v, Huntsworth (1864), 33 L. J. M. C. 

131. Reid. Pease v. Chaytor (1863), 3 B. & S. 620. Mentd. 

Brown v. Cooking (1868), 9 B. & S. 503. 

Sesy generally^ Ecclesiastical Law. 

2861. Recovery of parish land — Poor Relief 
Act, 1819 (c. 12), s. 24 — Conflicting evidence as to 
title — Jurisdiction of Justices.] — The jurisdiction 
of justices in giving a summary remedy for the 
recovery of parish lands & tenements, under 
sect. 24 of the above Act, cannot be exercised 
without their first deciding whether the tenements 
are parish property or not, & if there is conflicting 
evidence on that preliminary point, the justices 
have not only power to decide, but their finding 
will not be disturbed by the superior ct. on a rule 
for a certiorarL — Ex p, Vaughan (1866), L. R. 2 

Q. B. 114 ; 36 L. J. M. 0. 17 ; sub nom, R. v. 
luLANPiLLO, Brecknockshire JJ., 15 L. T. 277 ; 
31 J. P. 7. 

Annotation Refd. R. r. Nat Bell Liquors, 11922] 2 A. C. 

128. 

(c) Defect of Jurisdiction from Interest of Tribunal, 
i. In General, 

2862. General rule.] — If any one of the magis- 
trates hearing a case at sessions be interested in the 
result, the ct. is improperly constituted, & an order 
made in the case will be quashed on certiorari , — 

R. V, Hertfordshire JJ. (1845), 6 Q. B. 753 ; 1 
New Sess. Cas, 470 ; 14 L. J. M. 0. 73 ; 4 
L. T. O. S. 291 ; 9 J. P. 198; 9 Jur. 424; 115 
E. R. 284. 

Annotations: — Beld. R. v, Aberdare Canal Co. (1850), 14 

Q. B. 854 ; R. v, Surrey JJ. (1855), 19 J. P, Jo. 755 ; 

Hayman v, Rugby Sohool (1874), L. R. 18 Eq. 28 ; R. v, 

190^’ Akkersdyk, Ex p, Fermenia, [1892] 1 Q. B. 

2863. ,] — Ex p. Steeple Morden Over- 

seers (1865), 19 J. P. Jo. 292. 

2864. Not possibility of remote Interest.] — 

It is no objection to the proceeding of an inferior 
corporate ct. upon a bye-law, that, from the nature 
of the proceeding, it might by possibility be in- 
ferred that the members of the corpn. would feel 
a remote interest in the question. — Shaw v. 
Furze (1832), 1 L. J. K. B. 210. 

2866. Bias — Juror Interested In enquiry.] — Be 
Hatfield Chase Presentment op Sewers (1848), 
12 J. P. Jo. 789. 

2866. Appeal from decision of licensing 

officer to town oounoll — Licensing officer clerk of 
town council.] — It is not sufficient to sustain an 


application for a writ of certiorari to bring up, for 
the purpose of quashing, an order of the town 
council, to whom alone an appeal is given by 
statute from the decision of the licensing officer, 
that such officer is also clerk to the town council, 
not being a member thereof. — Vauda v, New- 
castle Corpn., [1899] A. O. 246 ; 68 1.. J. P. C. 39 ; 
79 L. T. 600, P. C. 

2867. Not presence of respondent — At 

deliberation of appeal tribunal — Respondent taking 
no part In deliberations.] — On an appeal to an 
appeal tribunal against "the refusal of a local 
irioun^ to grant exemption from military service, 
the military representative, who is resp. to the 
appeal, has no right to be present during the 
deUberations of the appeal tribimal if applt. is 
excluded, but the mere fact that this has taken 
place as a matter of convenience without any 
objection on the part of applt. & without the 
military representative taking any part in the 
deliberations of the appeal tribunal will not entitle 
applt., when his appeal has been dismissed, to a 
certiorari for the purpose of quashing the dismissal. 
— ^R. V, Glamorgan Appeal Tribunal, Ex p, 

1 Frickbr (1917), 115 L. T. 930 ; 81 J. P. 85 ; 33 
' T. L. B. 162 ; 15 L. G. B. 142, D. O. 

I Of Justices .] — See Magistrates. 

2868. Pecuniary Interest — Shareholders in rival 
company.] — R. v, Abbrdarb Canal Co., No. 2727, 
ante. 

2869. However small.] — There is no doubt 

that any direct pecuniary interest, however small, 
in the subject of an inquiry, does disqualify a 
person from acting as a judge in the matter 
(Blackburn, J.). — K. v, Rand (1806), L. R. 1 Q. B. 
230 ; 7 B. & S. 297 ; 35 L. J. M. C. 157 ; sub nom. 
E. V. Rand, R. v, Bradford JJ., 30 J. P. 293. 
Annotations: — Consd. Hayman v. Rugby Sohool (1874)» 

L. R. 18 Eq. 28 ; R. v. Moyer (1875), 1 Q. B. D. 173 ; 

11. V, Farrant (1887), 20 Q. B. D. 58 ; R. r. Cumberland JJ., 

Ex p. Mid Rv. (1888), 58 L. T. 491. Apld. R. v. Sunder* 
I land JJ., [1901] 2 K. B. 367. Refd. R. v. M. S. & L. Ry. 

(1867), L. R. 2 Q. B. 336 ; R. v. HarriBoii (1875), 24 W. R. 

! 392 ; R. V. Deal, Corpn. & JJ., Ex p. Curling (1881), 45 

’ L. T, 439 ; R. v. L. C. C., He Empire Theatre (1891), 71 

Jj. T. 638. Mentd. R. v. London JJ., Ex p. South Metro- 
politan Gas Co. (1908), Konst. Rat. App. 1901-8, 642 *, R. v. 

I Middlesex JJ., Ex p. Hendon Union (1908), 6 L. Q. R. 739^ 

I Of Justices .] — See Magistrates. 

Sheriff shareholder in promoting company — 

Inquisition under Lands Clauses Consolidation Act, 

I 1846 (c. 18).] — See Compulsory Purchase of 
I Land & Compensation, Vol. XI., p. 206, No. 833. 

Effect of statutory restrictions — Where Justices 
I interested.] — See No. 3087, post. 

ii. Magistrates. 

Magistrates disqualified from acting.] — See 

Magistrates. 

(d) Error on Face of Proceedings, 

2870. General rule.]— An order of justices, 
removed by certiorari in due time, may be quashed 
for objections upon the face of it, without a previous 
appeal to the sessions. — R. v, Stanley (1782), 
Cafd. Mag. Cas. 172. 

Annotation Mentd. R. v. Atkins (1790), 4 Term Rep. 12. 

2871. .] — (1) A certiorari always lies to 

remove proceedings under penal statutes, unless it 


PART IX. SECT, e, SUB-SECT. 2.— 

B. (o5 1. 

p. Bias — Jvdge*8 interest.] — If the 
objection of interest in the Judge is 
pnoe taken, he ought not to entertain 
the ease. Sc eertiorari be granted 
to qmh the determination arrived 
V. Gunn (1863), 2 

W. Sc W. 76.— AUS, 

88681. Peotmiatviniered — Tufomem^ 


bers of court shareholders — In plaintiff I 
company, ] — Two members of a ot. 
were sheu?eholders in a pltf. oo. 

Held : a certiorari should be granted 
1 to quash the order made by them. — 
R. V . Lows, Ex p, Pbtbrson, [191*2] 

8. R. Q. 138.— Alfs, 

PART IX. SECT. 6, SUB-SECT. 2.— 

B. (4). 

q. Preaentmerd,] — ^Although the ot. 


refuses to go behind a presentment 
to see whether it has been properly 
obtained, yet it will grant a cerHoraH 
when there is primd fade error on 
the face of it. Sc in the very source 
from which all presentments derive 
their efficacy. — Re Mayo (County) 
Pbbsbntmbntb op Gband Jury (1861), 
7 Ir. Jur. 96 ; 14 I. C. L. R. 392.— 
IR. 
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Crown Pracjtice. 


6. — Purpo ses of the writ: Svb^aecL 2, B, (d)«] 

is expressly taken away, & an appeal never lies 
unless it is expressly given by the statute. 

(2) This ct. will not take notice of any formal 
defect in the proceedings imder a penal statute, 
unless it amears on the face of the conviction itself. 
— R. V. Oashiobury Hundred JJ. (1823), 3 
Dow. & Ry. K. B. 35 ; I Dow. & Ry. M. 0. 486. 
Annotation .-—Mentd. U. v. Wilson (1834), 1 Ad. & El. 627. 

2872. .] — R. V. Cambridgeshire JJ., No. 

2909, post 

2878. Award of tithe commissioner.] — (1) Where 
an award of a tithe comr. is brought by certiorari 
under TOhe Act, 1837 (c. 69), s. 3, the ct. will enter 
into objections raised on the face of the award. 

(2) To a motion for certiorari to bring up the 
award of an assistant tithe comr. it is no answer 
that the award is already in ct. under certiorari 
obtained by another party, & a rule absolute will 
be granted to quash the award. — Re Dent Com- 
mutation (1846), 8 Q. B. 43; 116 B. R. 790; 
sub Hom, R. V. Tithe Comrs., Rc Dent Bound- 
aries, Newby Case, 16 L. J. Q. B. 106; 6 
L. T. O. S. 329 ; 9 J. P. 471 ; 10 Jur. 178. 

2874. Bastardy orders — Jurisdiction to make not 
shown.] — K. V. Snardlow Union Guardians 
(1844), 3 L. T. O. S. 241 ; svb nom, R. r. SHAiiDLOW 
Union Guardians, 8 J. P. Jo. 438. 

2876. .] — Ex. p. Richardson (1846), 

9 J. P. Jo. 787. 

2876. '--^ — ‘ .]^Ex p). Rowe (1847), 10 

L. T. O. S. 116 ; 11 J. P. Jo. 806. 

2877. Evidence not taken on oath.] — Ex p. 

Smith (1845), 5 L. T. O. S. 40. 

2878. Omission to state residence within 

Jurisdiction — Sufficient facts proved before Justices.] 
— summons in bastardy recited that the mother 
resided at M., within the petty sessional division 
of B., in the county of N., &> an application to a 
justice usually acting for that division. The 
summons was read at the hearing, the jurisdiction 
was not disputed, & the order was made. The 
order, in reciting the mother’s application stated 
that she resided at M., in the county of N., without 
stating that M. was within the petty sessional 
division ; — Held : the ct., on motion to quash the 
order after removal by writ of certiorari, had juris- 
diction to amend t he order under Quarter Sessions 
Act, 1840 (c. 45), s. 7, the facts showing that 
sufficient grounds were in proof before the justices 
to have justified them in drawing up the order free 
from the omission. — R. v. Hioham (1857), 7 B. & B. 
557 ; 26 L. J. M. C. 116 ; 29 L. T. O. S. 105 ; 22 
J. P. 6 ; 3 Jur. N. S. 691 ; 119 B, R, 1352. 
Annotations : — Consd. U. v. Dc Wmton & Taylor (1888), 59 

L. T. 382 ; R. v. Wood, Ex p, FarweU (1918), 119 L. T. 48. 

Mentd. R. v. Loe (1888), 58 L. T. 384. 

2879. Wrong date.] — The mother of a 

bastard child obtained a summons against deft, in 
Aug. 1870, but withdrew it when the hearing came 
on. She obtained a second summons, in which 
the complaint was slated to have been that day 
made, in Mar. 1871, dc upon the hearing the 
justices ordered deft., as putative father, to pay 
for the support of the child from the date of the 
first summons in Aug. 1870. This order having 
been brought up by certiorari, application was 
made by complamant to amend this date in the 
order by inserting instead the date of the second 
summons : — Held : Quarter Sessions Act, 1849 
(c. 46), s. 7, gave the ct. no power to make such an 
amendment, & the order must be quashed. — R. v. 
Tomlinson (1872), L. R. 8 Q. B. 12 ; 42 L. J, M. 0. 
1 ; 27 L. T. 544 ; 37 J. P. 678 ; 21 W. R. 170, 
ulnnoto^ioa Folld. R. v. Key (1873), 37 J. P. Jo. 309. 

2880. Wrong amount.] — ^A single woman 


made application on May 22, 1872, under Poor 
Law Amendment Act, 1844 (c. 101 ), ss. 2, 3, for a 
summons in bastardy against K. The child was 
born on July 26. Bastardy Laws Amendment 
Act, 1872 (c. 66), passed on Aug. 10, repealed 
the above sects., but applied only to a child bom 
after Aug. 10. On Sept. 3 the summons was 
issued, & on Sept. 11 K. appeared to the summons, 

6 an order was made adjudging him to be the 
putative father, & ordering him to pay three 
shillings a week for its maintenance from the birth 
till it should attain the age of thirteen years. On 
Apr. 24, 1873, Bastai'dy Laws Amendment Act, 
1873 (c. 9), was passed : — Held : the above order 
must be quashed, for that it was not made valid 
by s. 8 of the Act of 1873, as it was for three 
shillings a week, whereas s. 3 of the Act of 1844 
only authorised an order for 2s. 6d., & the order 
would not have been valid if the Act of 1872 had 
not passed.— R. v. Kay (1873), L. R. 8 Q. B. 324 ; 
stib nom. R. v. Key, 37 J . P. J o. 309. 

See, further. Bastardy, Vol. HI., pp. 406, 407, 
Nos. 400-405. 

2881. Convictions — Where finding of magistrate 
unauthorised by charge.] — R. v. Bolton, No. 2775, 
ante. 

2882. Not in form authorised by statute.] — 

R. V. Hyde, No. 3608, post. 

2883. .] — (1) A conviction under 

Game Act, 1831 (c. 32), s. 30, & Summary Juris- 
diction Act, 1848 (c. 43), s. 23, against four defts. 
for trespass in pursuit of game, contained an order 
that, if the penalty & costs of conviction were not 
paid on or before Nov. 10, each of defts. was to be 
imprisoned for one month, unless those sums & the 
costs & charges of conveying each of them, so 
making default, to the common gaol, should be 
sooner paid. At the hearing before the justices, 
a bond fide claim of title to the land was set up on 
behalf of defts., but no evidence was offered of the 
actual existence of any dispute, or of any title in 
the person under whom defts. claimed : — Held : 
the conviction was bad, for that it adjudicated 
each deft, to be imprisoned for one month, unless 
the costs & charges of conveying all to ga^l should 
be sooner paid, & it was not in the form authorised 
by sect. 17 of the Act of 1848, or to the like effect. 

(2) Semblc : the jurisdiction to convict sum- 
marily was ousted ; the general rule is that, in 
case of summary convictions, justices have juris- 
diction to determine whether the claim to title to 
real property is set up bond fide, but, if it is bond 
fide set up, they have no jurisdiction to proceed 
further in the matter. — R. v. Oridland (1857), 

7 B. & B. 853 ; 27 L. J. M. C. 28 ; 29 L. T. O. S. 
210 ; 3 Jur. N. S. 1213 ; 119 E. R. 1463 ; sub nom. 
R. V. Bacon, R. v. Oridland, 21 J, P. 404 ; 5 
W. R. 670. 

Annotations : — As to (1) Refd. R. v. Walker (1881), 45 J. P* 

682. As to (2) Consd. MordoD u. Porter (1860), 7 C. B. N. S* 

641. Distd. Leatt v. Vlrc (1801), 30 L. J. M. O. 207. 

Consd. Cornwell v. Saudors (1862), 3 B. & 8. 206 ; R. v. 

Btimpsou (1863), 4 B. & S. 301. Reid. Ex p. Whittaker 

(1859), 23 J. P. Jo. 84 ; Logg v. Pardoe (1860), 9 C. B. N. 8. 

289 ; Williams v. Adams (1862), 2 B. & 8. 312 ; Hudson 

V. MaoRae (^1863), 4 B. & 8. 585 ; Raby v. Seed (1864), 29 

J. P. 37 ; R. V. Parrer (1866), 7 B. & 8, 654 ; Watkins v. 

Major (1875), 44 L. J. M. C. 164 ; Bimie v. MarshaU (1876), 

35 L. T. 373 ; Ponwarden v. Palmer (1894), 10 T. L, R. 

362 ; R. V. French, (1902J 1 K. B. 637. 

2884. .] — ^A, was convicted by justices 

of an offence against the laws of a certain several 
fishery, but the conviction did not state that the 
offence was committed by A. “ knowingly,” so 
as to bring him within the statute. A. obtained a 
rule nisi for a certiorari to bring up the conviction 
to have it quashed, whereupon, although the 
conviction had been returned to the clerk of the 
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peace & filed by him, the justices drew up a fresh 
conviction, in which the word “ knowindy ** was 
inserted, & this fresh conviction was returned as 
an answer to the rule ; — Held : the rule for a 
certiorari must be made absolute . — Ex p» Austin 
(1880), 60 L. J. M. C. 8 ; 44 L. T. 102 ; 46 J. P. 
302, D. 0. 

AnnotaHon : — ^Rs!d. Ex p. Kenyon (1881). 45 J. P. 303. 


2885. ■.] — (1) Deft, was convicted by a 

metropolitan police magistrate under Public 
Health (London) Act, 1891 (c. 76), for not abating 
a nuisance. The conviction imposed a fine & im- 
prisonment with hard labour in default of distress. 
Deft, paid the fine without appealing to quarter 
sessions. On certiorari: — Held: the conviction 
must be quashed. 

(2) On another information under the same Act, 
for disobeying a closing order, the conviction was 
in a similar form. Deft, appealed to quarter 
sessions without paying the fine. The quarter 
sessions, on evidence that the mention of hard 
labour in the conviction was due to an oversight 
on the part of the magistrate’s clerk in drawing it 
up, amended the conviction under Quarter Sessions 
Act, 1849 (c. 46), affirmed the conviction as 
amended, & dismissed the appeal. On certiorari : 
' — Held : the decision of quarter sessions was right. 
— R. V, Slade, Ex p. Saunders, R. v. London JJ., 
Ex p. Saunders (1895), 64 L. J. M. C. 273 ; 72 
L. T. 568 ; 69 J. P. 279 ; 18 (^ox, 0. C. 163, D. 0. 

2886. Drawn up In wrong form by mistake.! 

—Ex p, Kenyon (1881), 46 J. P. 303, D. 0. 

2887. .] — Appet. was charged before 

justices with selling milk on two different dates 
above the price fixed by the Food Controller. The 
justices intended to convict for one offence only 
in order to avoid the objection of duplicity of 
chaiges in the information. The conviction was 
drawn up by mistake for the two offences. A rule 
nisi tor a writ of certiorari to quash the conviction 
having been obtained : — Held : the rule should be 
made absolute, but on the return of the writ the 
ct. would have power, under Quarter Sessions Act, 
1849 (c. 46), 8. 7, to amend the mistake in drawing 
up the conviction. — R. v. Wood, Ex p, Farwbij 
(1918), 87 L. J. K. B. 913 ; 119 L. T. 18 ; 82 J. P. 
268 ; 62 Sol. Jo. 623 ; 26 Cox, 0. C. 270, D. O. 

2888. Formal defect In — Conviction under 

Masters & Servants Act — Prisoner not stated to be 
present.] — Ex p, Williams (1846), 9 J. P. Jo. 84. 

2889. Insufficient statement of de- 

fendant’s acts.] — Deft, was summaiily convicted 

Conspiracy & Protection of Property Act, 
1876 (c. 86), 8. 7, the conviction stating that he 
wrongfully & ^thout legal authority followed 
informant in a dLsordorly manner, with two or more 
other peraons in certain streets, with a view to 
compel him to abstain from doing acts which he 
had a legal right to do : — Held : these acts ought to 
have been specified in the conviction & it must be 
quashed. — R. v. McKenzie, [1892] 2 Q. B. 519 
61 U J. M. C. 181 ; 67 L. T. 201 ; 66 J. P. 712 
H yF- 5 8 T. L. R. 712 ; 36 8ol. .To. 667 

17 Cox, C. 0. 642 ; 6 R. 10, D. O. 

Jpistd. Ex p. Wilkins & Johnson (1895), 59 
^nsd. Snifih v. Moody. U903] l K. B. 56. 

Dlsia. R. V. Hulme (1913), 9 Or. App. Rep. 77. Befd. 

Lyons r. WUklns, 11899] 1 Ch. 255. 


2800. Not In accordance with statutory 

pr^lslons^-Reformatory Schools Act, 1803 (c. 48).] 
— R. V. Boundy (1904), 68 J. P. Jo. 340, D. C. 

2891. Jurisdiction not averred.] — 

Bx p. Gardner (1868), 22 J. P. 369. 

2892. Amendment under Quarter 

Sessions Act, 1849 (c. 46).] — Rule calling upon 
prosecutors to show cause why a record of con- 


viction & an order of sessions, made in confiirmation 
thereof, should not be severally quashed for 
insufficiency. 

As to the form of the conviction, some objections 
have been taken but they have nothing to do with 
the merits, &, if there is anything in them, they 
may be cured by an amendment under sect. 7 of 
the above Act, for the affidavits show that sufficient 
grounds were in proof before the justices to have 
authorised the drawing up the conviction free from 
omission or mistake (Cockburn, C.J.). — R. v. 
Lundie (1862), 31 L. J. M. C. 157 ; 5 L. T. 830 ; 
26 J. P. 646 ; 8 Jur. N. S. 640 ; 10 W. R. 267. 
AnnotcUion Mentd. R. v. Saddlers* Co. (1863), 10 H. L. Caa. 

404. 

2898. Variation between copy & original of 

conviction arising through mistake — Conviction 
quashed by sessions — Substitution of original on 
certiorari.] — R. v, Allen, No. 3039, post, 

2894. Coroner’s Inquisition — Irrelevant addi- 
tions to.] — Exp, SCRATCHLEY (1844), 2 Dow. & L. 29. 

2896. Omission Si misdescription.] — Re 

Ward (1845), 6 L. T. O. S. 104. 

See, further. Coroners, Vol. Xlll., p. 252, 
Nos. 298 et seq, 

2896. Costs of maintaining pauper — Not omission 
to aver Jurisdiction.] — Where an order of justices 
made within their jurisdiction omitted the venue 
from the margin, & the statement that they were 
justices in the jurisdiction, on application for 
certiorari : — Held: the order could be amended under 
Quarter Sessions Act, 1849 (c. 45), s. 7. — R. v, 
Hellingley (Inhabitants) (1859), 1 E. & B. 749 ; 
28 L. J. M. C. 167 ; 23 J. P. 028 ; 5 Jur. N. 8. 626 ; 
7 W. R. 413 ; 120 E. R. 1091. 

Anrmt(Au)n8 R. v, Bradlaugh (1875), 43 J. P. 125. 

Mentd. K. V. Liverpool, Re Lancabtor (1860), 24 J. P. 646. 

2897. Highway order — Payment for repair of 
roads — Omission to state roads out of repair.] — 

R. V. Batty & Starkie, West Riding op York- 
shire JJ. (1847), 11 J. P. Jo. 87. 

2898. Inquisition to assess compensation under 
private Act — ^Not superfluous words.] — Certiorari 

I will not lie to remove an inquisition to assess 
' damages under compensation clause in a railway 
ause the warrant contains the superfluous 
if any.” — R. v. Manchester & Preston 
j Ry. Co. yLfjtKf/, "x xj, Ji>. V. 

I 2899. Order of local authority — ^Town council — 
' Omission to specify districts order applied to.]— 
R. v. Bath Corpn. (1846), 7 L. T. O. 8. 67 ; 10 
j J. P. Jo. 2oz. 

2900. Order for poor rate — Irregularity of rate — 
; Statutory direction for rate to be levied in equal 
proportions.] — Where an Act of Parliament directs 
a rate to be made on the occupiers of land, etc,, & 
on all persons using & having stocks & personal 
estates, etc., in equal proportion, according to 
their several & respective values & estates. Sc it 
appears that the rate was not made in equal 
proportion, it will be quashed. — R. v, Lakenuam 
(Inhabitants) (1786), 4 Doug. K. B. 261 ; 99 
B. R. 871, 

2901. Omission to state quarter sessions 

were for county — Or specify what costs were 
ordered for.] — An appeal against a poor rate having 
been entered & respited, & notice of trial given, 
it was afterwards countermanded ; Sc the sessions 
on the application of resps., applts. not appearing, 
dismissed the appeal with costs ; Sc an order was 
drawn up, which, after reciting that at the last 
general quarter sessions holden in Sc for the county 
of S. an appeal was made to the ct., dismissed the 
appeal Sc ordered applt. to pay to resps. £115 as 
costs. Upon a motion for a certiorari to bring up 
the order in order to quash it for defects upon its 
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Sect, 6. — Purposes of the writ: Svib-seet, 2, B. (d), 
(e)d^ (fhC,] 

face ; — Held : (1) the order was not bad for giving 
the amount stated for costs, although it was sworn 
to be the practice of the sessions to give nominal 
costs on such occasions, applts. not being 
present did not affect the case ; (2) the order 
sufficiently showed that the sessions were held 
in & for the county of 8. ; (8) it sufficiently 

appeared that the terms costs meant the costs of 
the appeal . — Ex p. London, Brighton & South 
Coast By. Co. (1848), 2 Saund. & C. 266; 3 
New Mag. Cas. 12 ; 11 L. T. O. 8. 131 ; 12 J. P. Jo. 
368 ; sub nom. Ex p, London & Brighton By, 
Co. V. London, Brighton & South Coast By. Co., 
17 L. J. M. C. 119 ; 12 Jur. 897. 

2902. Order of removal of pauper — Not absence 
of legal proof.] — Where an examination, returned 
to a certiorari, was headed, The examination of 
V. of the township of 8.,** & appeared on the face 
of it to be taken at 8., & stated that V. & three 
children by her deceased husband were chargeable 
to 8. : — Held : there appeared sufficient evidence 
before the justices that V. & her children were 
inhabiting in 8. to give them jurisdiction to 
remove. — ^B. v. Botherham (Inhabitants) (1842), 
3 Q. B. 776 ; 2 Gal. & Dav. 523 ; 12 L, J. M. 0. 
17 ; 6 J. P. 802 : 6 Jur. 1085 ; 114 E. B. 706. 
Annotations : — Enid. Ex p. Brierbtou Grdns. (1850), 14 

J. P. 6.39. B^. R. V. Buokinffhamshlie JJ. (1843), 3 

Q. B. 800. Mentd. Ex p. Tollerton Orerseers (1842), 3 

0. B. 792 ; R. t>. Klng'R Lvnn Recorder (1846), 3 Dow. & L. 

725 ; Ormerod v. Chadwick (1847), 16 M. & W. 367. 

2903. .] — Since the passing of Poor Law 

Procedure Act, 1848 (c. 31), an order of removal, 
or an order of maintenance under 8 & 9 Viet., c. 126, 
cannot be removed by certiorari or quashed simply 
upon the ground that the examinations upon 
which it was made contain no legal evidence in 
support of the order . — Ex p, Brighthelmstonb 
(Directors, etc.) (1850), 4 New Sess. Cas. 298 ; 
15 L. T. O. 8. 248; avib nom. Ex p, Brighton 
Guardians, 14 J. P. 639. 

2904. Not misdescription of parish.] — 

(1) Magistrates, in granting orders of removal on 
examinations not containing sufficient legal 
evidence, although acting improperly, are not 
acting without jurisdiction, therefore the ct. of 
Q, B. will not grant a certiorari to remove such €«i 
order, on affidavits setting forth the examinations, 
in order to inquire into their alleged insufficiency. 

(2) A certiorari will not be granted to bring up 
an order of removal of a pauper on the groimd that 
the parish to which the removal takes place is 
misdescribed. — B. v. Buckinghabcshirb JJ. (1843), 
3 Q. B. 800 ; 2 Gal. & Dav, 660 ; 12 L. J. M. C. 
29 ; 7 J. P. 97 ; 7 Jur. 256 : 114 B. B. 714. 
Annotations As to (1) Ezpla. Ex p, Brighton Grdns. 

(1850), 14 J. P. 639. As to (2) Reid. Onner^ v, Chadwick 

(1847). 16 M. & W. 367. OeneraUy, Mentd. R. v, Cheshire 

JJ., Ex p, Femyhongh (1845), 15 L. J. M. C. 3 : R. v. 

King’s Lynn Recorder (1846), 15 L. J. M. C. 93. 

2905. Omission to state Jurisdiction.]--- 

If an order of removal be confirmed at the sessions 
and both orders be afterwards removed into K. B. 
by certiorari on a case reserved, &; this ct. dis- 
approve of the orders, for want of jurisdiction of 
the removing magistrates appearing on the face 
of the original order, this ct. will quash lx)th the 
orders, without remitting the matter back to the 
sessions to quash the original order. — B. v. Moor 
Crttchell (Inhabitants) (1802), 2 East, 222 ; 
102 B. B. 364. 

Annouaums .-^Mentd. R. t». St. Mary's, Leicester (1818), 1 


IS. sc Aia. exY ; wauora v. junmony ucaa;, e jsing. 70 ; 

R. V, Casterton (1844), 6 Q, B. 507. 

2906. .] — ^R. V. Norfolk JJ. (1846), 

9 J. P. Jo. 774. 

2907. .] — Where an order of removal 

had been made having borough of D.” in the 
margin & reciting a complaint of the overseers 
of a parish in the borough of D. to two of the 
justices having jurisdiction within & for the 
borough & not otherwise showing that the order 
was made within the jurisdiction. The order was 
brought up by certiorari to be quashed : — Held : 
the order was bad Sc must be quashed. 

A judge’s order for a writ of certiorari to remove 
an order of sessions confirming an order of removal, 
may be granted ex p. in the first instance, though 
a case has not been granted. Sc the writ issued in 
vacation. — B. v, Newton Ferrers (Inhabitants) 
(1846), 9 Q. B. 32 ; 7 L. T. O. 8. 203 ; 10 J. P. Jo. 
338 ; 116 E. B. 1187. 

Annotation : — ^Apld. R. v. Crowan (1849), 4 New Mag. Cas. 

13. 

2908. Application not made — Before time 

for appeal expired.] — Where an order of removal is 
bad on the face of it, the ct. will bring it up by 
certiorari, for the purpose of quashing it, although 
no appeal has been brought Sc the appHcailon for a 
certiorari was not made until after the expiration 
of the time allowed for appealing. — ^B. v, Blath- 
wayt (1846), 3 Dow. Sc L. 542 ; 1 8aund. & 0. 33 ; 
1 New Mag. Cas. 457 ; 2 New 8ess. Cas. 240 ; 15 
L. J. M. 0. 48 ; 6 L. T. O. 8. 377 ; 10 J. P. 231 ; 
sitb nom. B. v. Gloucestershire JJ., 10 Jur. 96. 

See, further. Poor Law. 

Orders of licensing Justices Sc confirming 
authority.] — See Intoxicating Liquors. 

Warrants of commitment Sc orders of Justices.] — 

See Magistrates. 

(e) Fraud. 

2909. Corruption — Where clearly made out.] — 

(1) Semble : upon motion for a certiorari to bring up 
an order of sessions confirming an order of justices 
for stopping up a highway, the ct. cannot entertain 
objections to the validity of the order, whether 
on the ground of want of jurisdiction, or otherwise, 
unless such objections arise upon the face of the 
order itself. 

(2) The general rule is, that the ct. will not, on 
application for a certiorari, notice objections 
raised by affidavit ; at least where they might 
have been brought before the sessions on appe^, 

(3) I do not say that if corruption were clearly 
made out the ct. would not, upon an application 
like this, declare the order invalidated by the fraud 
(Lord Denman, 0. J.). — B. v. Oambridgbshirb JJ. 
(1835), 4 Ad. Sc El. Ill ; 1 Har. Sc W. 600 ; 5 
Nev. Sc M. K. B. 440 ; 3 Nev. Sc M. M. C. 336 ; 5 
L.J. M. C. 6; lllB. B. 729. 

Annotations: — flentd. R. v. Townstall, R. v. StayJey (1842), 

2 Qal. Sc Day. 676 ; R. v. HinchUlI (1847), 2 New Mag. Cas. 

106 ; (}olam v. MaDdeld (1872), 26 L. T. 661. 

2910. Collusion.] — R. v. Gillyard, No. 3088, post. 

2911. Manifest fraud — Not fraudulent use of 
legal machinery for winding up.] — CoijOniaj. Bank 
OF Australasia v. Willan, No. 3060, post. 

2912. Concealment of material information.] — 
B. V. Bristol (Bboordbr), No. 3128, post. 

if) Other Qrounds. 

2918. Confession of ignorance of law — By chair- 
man of Commissioners of Sewers.l — ^A certiorari 
will lie to remove a presentment before the Gomrs. 
of 8ewers for non-repair of a sea wall, the chairman 


part IX. sect. 6, sub-sect. 2. — — An application for eeriioroH waa 1 Sc once in consequenoe of the rule 

( f ). refused where three former applloa- haring been improperly granted by a 

^ . tions had failed, twice in cons^uence judge at chambers . — Ex p. lavim 

r. Faiture of former applications.] of a defect In the Jurat of the affldayit, 1 (1862), 7 N. B. R. 519.--0AR. 
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on charging the grand jury having confessed he 
was ignorant of the law applicable to the facts. — 
B. v. Lewis (1837), Will. Woll. & Dav. 60 ; 1 
J. P. 63 ; nom. Anon,, 1 Jur. 161. 

2914. Obtaining trial surreptitiously — Contrary 
to practice of sessions — ^Acquittal of defendant.] — 
Where deft, surreptitiously obtained his trial at 
sessions for a misdemeanour, contrary to the 
practice of the sessions, & was acquitted, this ct. 
refused to grant a certiorari to bri^ up the indict- 
ment, for the purpose of setting aside the verdict. — 
B. V, Unwin (1839), 7 Dowl. 678. 

2915. Improper constitution of tribunal — Sewers 
Jury.] — R. V. Hatfield Chase Level Sewers 
COMRS. (1849), 13 J. P. 284. 

2916 . Coal Mines Act, 1911 (c. 50), 

s. 103 (2).] — Two miners were charged before ' 
justices sitting as a ct. of summary jurisfiction with 
an offence under sect. 74 of the above Act, alleged 
to have been committed in a mine. The informa- 
tion was dismissed. One of the magistrates who 
formed the ct. was a person employed in a mine 
within the meaning or sect. 103 (2) of the Act, | 
but this fact was not known to prosecutor at the 
time of the hearing, & he did not consent to this 
magistrate acting as a member of the ct. On an 
application for a certiorari to quash the order dis- 
missing the information : — Held : as defts. had 
been acquitted of the offence charged against 
them, a certiorari to quash the proceedings ought 
not to be granted. — R. v. Simpson, [1914] 1 K. B, 
60 ; 83 L. J. K. B. 233 ; 110 L. T. 67 ; 78 J. P. 66 ; 
30 T. L. R. 31 ; 58 Sol. Jo. 99 ; 23 Cox, C. C. 
739, D. C. 

Annotation : — ^Mentd. Haynes v. Davis. [19151 1 K. B. 332, 

2917. Order made under invalid bye-law — Im- 
posing penalties on strangers.] — ^A local Act for the 
regulation of the common pastures of B. em- 
powered the pasture masters to make bye-laws, &; 
one of these provided that the owner of a horse 
improperly depastured on the common as well as 
the person putting the horse thei*o should bo liable 
to a penalty. 

Sernble : the bye-law which sought to affect 
strangers who might be entirely ignorant of the 
same was bad, & certiorari would bo panted to 
remove an order made under it. — R. v, Beverley 
JJ. (1861), 26 J, P. 181 ; subsequent proceedings^ 
svh nom, R. v, Lxjndtb (1862), 31 L. J, M, C. 157. 

2918. Order removing officer without assigning 
special ground — ^Discretion of Poor Law Com- 
missioners.] — The cha^ain of a poor law union is 
a paid officer within Poor Law Amendment Act, 
1834 (c. 76), ss. 46 & 48, & so removable by the 
Poor Law Comrs. as unfit for his office, at their 
discretion, without assigning any special ground 
for such removal, & this ct. will not grant a 
certiorari to bring up & review such an order of 


removal . — Ex p. Molyneux (1863), 27 J. P. 66 ; 
11 W. R. 233. 

Orders for payment out of borough or county 
funds .] — See Corporations, Vol. XIII., pp. 363, 
364, Nos. 976-980 ; Local Government. 

Orders of licensing justices & confirming 
authorities .] — See Intoxicating Liquors. 

Warrants of commitment & orders of Justices*] — 
See Magistrates. 


C, Loss of Right to — Acquiescence, 

2919* General rule — Conduct of party.] — On 

application for a certiorari, the ct. will take into 
consideration the conduct of the party applying. 

R. V. South Holland Drainage Committee Men 
(1838), 8 Ad. & El. 429 ; 1 Per. & Dav. 79 ; 1 
Will. Woll. & H. 647 ; 8 L. J. Q. B. 64 ; 112 E.R. 
901. 

AnnotaHona : — Consd. R. v. Manohesior & Leeds By. (1838), 
1 Per. Sc Dav. 1 64. Befd. R. v, Swansea Harbour Trustees 
(1839), 8 Ad. Sc El. 439 ; H. v. Salop J J. (1859). 29 L, J. M. C. 
89 ; R. V, Surrey JJ. (1870), L. R. 5 Q. B. 466 ; R. v, 
Sheward (1880), 5 Q. B, D. 179 ; R. v. Williams, Ex v. 
PhlUipB, [1914] 1 K. B. 608 Mentd. Taylor v, Clemson 
(1844), 11 a. Sc Fin. 610 ; R. v, Stainforth (1847), 11 
Q. B. 66. 

2920. Acquiescence — In irregular procedure — 
Notice of trial not served.] — Where an appeal 
against an order of removal has been tried with the 
acquiescence of applts. & resps., & the order 
quashed, a certiorari to remove the proceedings 
for the purpose of quashing the order of sessions 
will not be panted, although resps. received no 
notice of trial, as required by a nile of ct. of the 
sessions, & were consequently wholly unprepared 
for the trial. — R. v . East Riding op Yorkshirk 
JJ. (1834), 3 Nev. & M. K. B. 93 ; 2 Nev. & M. M. C. 
80. 

2921. In jurisdiction of court below.] — 

Cause being shown against a rule nisi for a distress 
warrant against C. for non-payment of church 
rates, the affidavit in support of the rule stated 
that at the hearing neither 0. nor his attorney 
objected to the jurisdiction. The affidavit of O., 
in answer alleged that throughout he bond fide 
objected to the validity of the rate, & that at the 
hearing he did so object, & that some of the 
groimds of his objection were stated to the justices, 
& that they were told that if they made an order 
no civil or ecclesiastical court would uphold their 
decision. It appeared from both sets of affidavits 
that the cross-examination by C.’s attorney had 
been directed to the validity of the rate : — Held : 
(1 ) the conclusion to be drawn from the statements 
in the affidavits was, that the notice of the fact of 
C. bond fide disputing the validity of the rate had 
been given to the justices, that thereupon they 
ought to have forebome ^ving judgment, & 
therefore the rule must be discharged ; (2) as it 
appeared that there had been a concurrence on 
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29101. Omeral rule — Conduct of 
party.}— -Where deft, knows all the 
facts before the trial, but neverthe- 
less, argaoB the case Sc obtains an 
opinion from the Judge, the case 
should not be removed, even though 
the Judge desire it should be disposed 
of In the superior ot. — Hoimbs v. 
Rjbbvb (1869), 5 P. R. 58.— can. 


2910 11. Admission of guil 

ou Mcndant.] — The ot. refused b 
grant a certiorari to remove a oonvio 
tlon, where deft, had app^red £ 
guilty . — Ex p, BABBBBn 
(1892), 31 N. B. R. 368.-^AN. 


2919 111. .] — ^When a person 

oomxnltted as a dangerous lunatlo 
allowed two assiaes & two quarter 


sessions to pass without applying for 
his discharge. Sc a period of over nine 
months to mapse between his com- 
mittal Sc his application for discharge, 
this is such laches Sc delay, as precludes 
appot. from obtaining a ccnioran . — 
R. V. Riall (1860), 11 1. C. L. R. 279 ; 
12 Ir. Jur. 118.— IR. 

2919 iv. R. V, VALUi^ 

TiON CoMR. Sc Great Southern & 
Western Ry. Co« [1902] 2 I. R. 697 ; 
86 I. L. T. 105,— IR. 


29SS0 i. Acquiescence — In irrepular 
proceedings — JrregvdarUies in service of 
toorroTi^.)— Where a party pl^^ to a 
warrant of arrest Sc Is convicted he 
cannot ckfterwards make fidleged irregu- 
larities in the service of the warrant 
a ground for certiorari, — Marion v, 
Marion (1879), 2 L. N. 180.— CAN. 


2921 i. In jurisdiction of court 

belov).] — It is too late to apply for a 
certiorari after an apparent acquies- 
cence in the Jurisdiction of the ot. — 
Starr v, Hkaxeh (1882), 4 R. Sc G. 
84.— CAN. 

2921 II. .1— Where at the 

hearing, no objection was taken to 
the constitution of the inferior ct. the 
superior ot. must be satisfied that 
there was no waiver of such objection 
before it will exercise the discre- 
tionary Jurisdiction of certiorari to 
quash the order made below on the 

g round of bias or other illegal oonstitu- 
on of the inferior ot. The absence 
of waiver may be inferred from facts 
showing that the parties were sur- 
prised. — R. V. Cork JJ. (1906), 40 
t L. T. 121.— IR. 
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Sect 0 . — Purposes of the unrit: Sub^sect 2, C., D, 
Jg>; 

0,’s part in the act of the justices, the ct. would 
not, in such case, have granted a certiorari to quash 
the order, & therefore the rule must be discharged 
without costs. — R. v, Lbicbstbk JJ. Compton 
{I860), 29 L. J. M. C. 203 ; 2 L. T. 436 ; 24 J. P. 
391 ; 8 W. R. 563. 

Annotation : — Asto (DDifltd. R. v, Knox (1863), 82 L. J. M. C. 

257. 

2922. .] — If a person summoned before 

justices for non-payment of a church rate submits 
certain objections to the validity of the rate to the 
justices for decision, & they overrule the objections 

order payment, the ct. vidll not grant a certiorari 
to bring up the order for the purpose of having it 
quashed.— R. v. Knox (1863), 32 L. J. M. C. 257 ; 
8 L. T. 330 ; 27 J. P. 327 ; 11 W. R. 703. 

2923* .] — ^An application for an order 

in bastardy was made to certain justices of the 
county of S., & dismissed by them, on the ground 
that there was no sufficient corroborative evidence 
of the mother’s story. The mother afterwards 
renewed her application before other justices, who 
made an affiliation order. It was not objected 
before the justices on this second hearing, that the 
case had been disposed of on the merits on the 
former occasion, & that they were bound by that 
decision. Under these circumstances, the ct. 
refused to issue a writ of certiorari to bring up the 
order, with a view to its being quashed.— R. v, 
Herrington (1864), 3 New Rep. 468 ; 12 W. R. 
420 ; svib nom, R. v. Harrington, 9 L. T. 721 ; 
28 J. P. 485. 

AnmAaiiona : — Consd. R. v. Gaunt (1867), L. R. 2 Q. B. 466 ; 
R. V. Glynne (1871), L. H. 7 Q. B. 16. ReM. lie West 
Loudon Philanthropic Burial Soc., Cordery v. Greaves 
(1869), 20 L. T. 972. 

2924. .] — The rules of the W. friendly 

society did not provide that disputes should be 
referred to justices, but on a dispute the member 
proceeded before justices, & the secretary of the 
society did not call the justices* attention to tliis 
want of jurisdiction under 21 & 22 Viet., c. 101, s. 5, 
& an order was made on the society to pay money : 
— Held : the society was not entitled to a certiorari 
to quash the order, having by their conduct 
acquiesced in the jurisdiction. — R. v. West London 
Philanthropic Burial Society, Cordery v. 
Greaves (1869), 20 L. T. 972 ; 33 J. P. 614. 

2925. .] — On an information & sum- 

mons charging the deft, with unlawfully exposing 
to view in a window, a certain indecent exliibition, 
this being an offence for which a penalty of 40a. 
may be imposed under Town Police Clauses Act, 
1847 (c. 89), s. 28, it was stated on behalf of the 
prosecution at the hearing that the proceedings 
were taken under Vagrancy Act, 1824 (c. 83), 
under which, as amended by Vagrancy Act, 1838 
(c. 38), s. 2, the offence of “ wilfully ” exposing 
such an exhibition to public view in the window of 
any shop, situate in any street, is punishable with 
a fine or £25, but objection was not taken before 
the justices on behalf of the deft, to the absence 
of the word “ wilfully ” from the summons. The 
justices convicted the deft, of “ unlawfully wilfully 
exposing an indecent exhibition to pubhc view,” 

& fined him £20, & signed the conviction, but did 
not seal it with their seals : — : the ct. would 
not quash the conviction by certiorari, as the 
objection was not taken at the hearing, ^ no 
information was required provided the deft, was 
before the justices, & as the ct. had power under 
the Quarter Sessions Act, 1849 (c. 45), s. 7, to 
amend the conviction with regard to the omission 
of the seals of the justices. — R. v. Tabrum, Ex p. 


Dash (1907), 97 L. T. 661 ; 71 J. P. 326 ; 23 
T. L. R. 474 ; 21 Cox, 0. 0. 629, D. 0. 

2926. Order already acted upon.] — R. v. Nbw- 
BOROUGH, No. 2778, ante. 

Assessment of compensation on compulsory pur- 
chase of land.] — See Compulsory Purchase op 
Land &; Compensation, Vol. XI., p. 209, Nos. 902- 
918. 

D. Statutory Pesirictloyis, 

See Sect. 7, post, 

E, Procedure, 

See Sect. 9, sub-sect. 3, post. 


Sub-sect. 3. — For Judgment on Indictments. 

2927. General rule.]— H., being indicted k com- 
mitted, obtained a certiorari to remove the indict- 
ment into the K. B. The Attorney-General 
moved for a procedendo saying that it was incon- 
venient that certwrari should be granted after 
conviction & before judgment : — Held : a cer- 
tiorari was not proper after conviction unless 
where error did not he, or a fine ought to be set 
in the K. B. 

Upon a conviction at assizes if the judge of 
assize doubt of the judgment, he may remove 
record into this ct. by certiorari (Holt, C.J.). — 
R. V, Porter (1703), 1 Salk. 149 ; 91 E. R. 1.S8 ; 
sub nom, R. v. Potter, 2 Ld. Rarm. 937 ; sub 
nom, R. V, Bethell, 6 Mod. Rep. 17; sub nom, 
n, v, Bothbl, Holt, K. B. 157 ; Sett. & Rem. Cas. 
222. 

Annotation Eefd. R. v. Jackson (1795), 6 Term Rep. 145. 

2928. .] — There is no doubt that, at com- 

mon law, where the punishment is not dis- 
cretionary, the record oi an inferior ct. may be 
removed into this ct., k we may pronoimce judg- 
ment '(A bbott, C.J.). — R. V, Kenworthy (1823), 
1 B. & C. 711 ; 107 E. R. 201. 

Annotations :—mentd, R. v. Ellis (1826), 5 B. & C. 395: 

2 State Tr. N. S. 459 : R. w. Neville 
299 ; R. v. Bourne (1837), 7 Ad. & El. 

68 R. (1846), 7 Q. B. 795 ; Drury v. R. (1849), 

2929. Where Judge uncertain of nature of offence 
— & proper punishment to be awarded.] — R. v. 

Porter, No. 2927, ante, 

2930. After special verdict — Facts found in- 
sufficient to make prisoner guilty of murder.] — 

A special verdict was found at the Old Bailey on 
an indictment for murder, k the record of this 
indictment & special verdict was removed into 
the King’s Bench by certiorari : — Held : on a 
special verdict in a criminal case the ct. could 
make no inference with respect to facts not 
found, they could only judge on the facts foimd, 
k if such verdict found all the facts it did find 
positively, k they did not constitute the crime of 
which the party was indicted, he must be acquitted. 
— R. V, Huggins (1730), 2 Ld. Raym. 1574; 1 
Bam. K. B. 396, 416; Fitz-G. 177; 2 Stra. 
882 ; 92 B. R. 618. 

AnruMUniS: — ^Refd. R. v. Winsor (1866), 10 Cox, O. C. 276. 

Ment^ R V, Burrldge (178^, 3 P. Wms. 439 ; K. v, 
11736), Cuim. 166 : WUkingon v. Salter Sc Perry 

0786), Lee temp. Hard. 310 ; R. v, Bray (1737). Lm 

temn 358 : A.-G. e. AUiood (1743), Park. 1 ; 

V. ^opherd (17/3). 3 Wllsr403 ; R. v, (Caldwell (l801). 

For. 57 : Jones u. fjloholls (1829), 3 Moo. & p: 12 ; R. v 
2 Mood. 0. C. 9 ; A.-Q. ^ Do^ldson (1841) 

7 M. k W. 422 ; May v, Burdett (1846), 16 L. J.'q. B. 

64 ; O^pbell & Haynes v, R. (1847), 2 Cox, C. 0. 463 ; 

R. V, Mwphy (1869), L. R. 8 P. 0. 6^5 ; Brooklebank v, 

Manton (1922), 39 T. L. R. 112. v. 

2931. Not on indlctmont for misdomoiinour.] 
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— B. v. Nicols (17i5), X3 East 412, n. ; 2 Stra. 
1227 ; 104 B. B. 429. 

Annoiations : — ^Mentd. B. v , lUttislaw (1837), 1 J. P. 136 ; 
ir^Plummer, 11902] 2 K . B. 339. 

2982. Proceedings In courts of oyer Sc 

terminer Sc gaol delivery — Order sufficient.] — B. v. 
Dudley & Stephens, No. 2425, ante. 

Proceedings in the nature of ceriiorari^ see 
Sect. 2, ante. 

2938. After sentence to come up for Judgment If 
called upon.] — B. v. Mul Lutchman, Ex p. 
FiBLDBN (1900), 73 J. P. Jo. 62, D. 0. 


Sub-sect. 4. — Execution or Coercive Process. 

A, Judgments of Inferior Courts of Civil Juris- 
diction. 

See Judgments Act, 1855 (c. 15), s. 7 ; Borough 
& Local Courts of Becord Act, 1872 (c. 86). 

As to statutory restrictions, see Sect. 7, post. 

Effect of removal — Procedure.] — See Sect. 9, 
sub-sect. 4, A., post. 

2984. Inferior Courts Act, 1779 (c. 70), s. 4 — 
Garnishee proceedings by foreign attachment.] — 

Where judgment had been obtained in the Lord 
Mayor’s Ct., in Ijondon, against a garnishee who 
had removed his person & effects out of the juris- 
diction of that ct. ; — Held : execution could not 
issue against him out of this ct., under sect. 4 of 
the above Act. — Bulmer v. Marshall (1822), 
6 B. &> Aid. 821 ; 1 Dow. & By. K. B. 537 ; 106 
E. B. 1391. 

2935 . Ejectment.] — ^A judgment in an 

action of ejectment in an inferior jurisdiction is 
not within the meaning of sect. 11 of the above 
Act, therefore, if deft, leaves the jurisdiction, 
the judgment cannot bo removed into a superior 
ct. — Doe d. Stanspield v. Shipley (1833), 2 
Dowl. 408. 

2936. Though part of debt levied by process 

from Inferior court.] — Knowles v. Lynch, No. 
3599, post. 

2937. Judgment obtained by defendant.] — 

Semble : sect. 4 of the above Act empowering the 
removal of judgments from inferior cts. of record 
does not apply to judgments obtained by defts. — 
Batten v. Squires (1835), 4 Dowl. 53. 

2938. Only courts of record — Judgment of 

county court.] — Sect. 4 of the above Act, enabling 
parties to remove records from inferior cts. into 
one of the superior cts. applies only to cts. of 
record ; & a judgment, therefore, of the county 
ct. cannot be brought up under that Act. — Steer 
V. Potter (1844), 4 L. T. O. S. 141 ; 9 Jur. 12. 

2989. .] — ^A judgment of a county 

ct. is not removable int»o a superior ct. The 
above Act &; Judgments Act, 1838 (c. 110), by 
which the judgments of inferior cts. of record 
were removable into the superior cts., have no 
application to the judgments of county cts. — 
Moreton V. Holt (1856), 10 Exch. 707 ; 24 
L. J. Ex. 169 ; 24 L. T. O. S. 201 ; 19 J. P. 151 ; 
1 Jur. N. S. 215 ; 3 W. B. 207 ; 3 C. L. B. 348 ; 
156 E. R. 624. 

2940. .] — Sconce v. Biackman 

(1886), 2 T. L. R. 421, D. 0. 

See^ now, County Courts Acts, 1888 (c. 43), 
8. 161, 1919 (c. 73), s. 20. 

2941. Judgment Act, 1888 (c. 110), s. 22 — 
Decision of Court of Equity — Stannaries Court.] — 
The ct. will grant a rule absolute in the first 
instance to remove a final decree, on the equity 
side of the Stannaries Ct. into this ct. under 
sect. 22 of the above Act, deft, having removed 

a. — ^voL. XVI. 


out of the jurisdiction of the Stannaries Ct. — 
Harvey v. Gilbard (1839), 2 Will. WoU. & H. 
48 ; 3 Jur. 316. 

2942. .] — CoPBMAN V. Gladden (1861), 

16 L. T. O. S. 393 ; 15 Jur. 90. 

Annotation DUS. Moreton v. Holt (1855), 10 Bxoh. 707. 

2943. .1 — Moreton v. Holt, No. 2939, ante. 

2944. .] — Sconce v. Blackman (1886), 2 

T. L. R. 421, 1). C. 

See, note. Comity Courts Acts, 1S88 (c. 43), 
s. 151, 1919 (c. 73), s. 20. 

2945. Mayors Court of London Procedure Act, 
1857 (c. civil.), s. 48.] — Under sect. 48 of the above 
Act pltf. who has recovered a judgment, in an 
action in the Mayor’s Ct., against deft, having 
goods within the jinisdiction of that ct., is entitled, 
as of right, to remove such judgment into one of 
the superior cts., & to issue execution thereout 
against the goods of deft., & such execution will 
not be set aside as an abuse of the process of the 
ct., notwithstanding that execution could have 
boon issued out of the Mayor’s Ct. with as full 
effect as out of the superior ct., ^ that the only 
object of removing the judgment into the superior 
ct. may have been to obtain the increa>scd costs 
of such execution. — H aywood v. Saint (1875), 
32 L. T. 566. 

2946. Concurrent remedy under Borough 

Sc Local Courts of Record Act, 1872 (c. 86), s. 6.] — 

By 1857 Act execution might be issued in a superior 
Sit. upon a judgment obtained in the Mayor’s Ct. ; 
& hy the 1872 Act, where final judgment has been 
obtained in any local ct. for a sum not exceeding 
£20, such ct. shall be at liberty to send a writ or 
precept for the recovery of the same to the regis- 
trar of any county ct. within the jurisdiction of 
which deft, may possess any goods or chattels, 
& thereupon the high bailiff of such county ct. 
shall execute the same in the same manner as if 
such writ or precept had been issued out of such 
county ct. ; — Held: (1) the two statutes were 
not inermsistent ; (2) the 1857 Act had not been 
repealed by the 1872 Act, & notwithstanding the 
latter statute execution might be issued in the 
High Ct. of .1 ustice upon a judgment for a sum not 
exceeding £20 obtained in the Mayor’s Ct. — Paine 
v. Stater (1883), 11 Q. B, D. 120 ; 62 L. J. Q. B. 
282 ; 31 W. B. 911 ; sub nom. Payne v. Siateh, 
48 L. T. 623, C. A. 

See, further, Mayor’sS Court, IjONDon. 

Procedure, see Sect. 9, sub-sect, i , A., pofit. 

B. Orders of Courts of Criminal Jurisdiction. 

2947. Execution of sentence — On prisoner con- 
victed of felony.] — The K. B. may award execution 
to be done by tno marshal upon a person attainted 
of felony, who is brought into ct. by habeas corpus 
& the record of conviction removed by certiorari . — 
R. C.’H Cask (1629), Cro. Car. 175 ; 79 E. B. 763. 

2948. .] — R. V. Gahside & Mosley, 

No. 2474, ante. 

2949. To issue process of outlawry.] — B. v. 

Perry, No. 3276, post, 

2950. To estreat recognisances — ^After convic- 
tion.] — Whore a reco^isanco to keep the peace, 
taken before two justices, was forfeited by a con- 
viction for an assault, Sc the quarter sessions, on 
proof of the record of conviction, ordered the 
recognisance to be estreated ; — Held : they had 
no authority to make such an order, the propei 
course of proceeding being by act. fa. on the recog* 
nisance, & a certiorari would be granted to bring 
up the order, recognisance Sc conviction. — ^B. v. 
West Riding of Yorkshire (1838), 2 Jur. 263. 

F F 
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Sect. 6. — Purposes of the vofU : Svb^sect 4, B. ; «u5- 
sects. 6, 6 7.] 

2961, .] — Be Smith, Ex p. Hams- 

THWAIT OVERSEEBS (1844), 4 L. T. O. S. 121. 

2952. .] — Where a party bound, at 

quarter sessions, in recognisances to keep the peace, 
is afterwards convicted at the petty sessions of 
an assault, in order to estreat the recognisances, 
it is necessary to brin^ them up by certiorari^ & 
proceed thereon by set. fa* — Re White (1844), 1 
New Sess. Cas. 9. 

2953. .] — R. V. Orbspin (1848), 12 

J. P. Jo. 442. 

2954. .1 — Re Thornton (1860), 4 

Bxch. 820 ; 14 L. T. O. 8. 878 ; 14 J. P. 97 ; 
154 E. R. 1448 ; std) nom. R. v, Thornton, 1 
L. M. & P. 102 ; 10 L. J. M. O. 113. 

2955. At assizes.] — R. v. Brooke 

(1894), 69 J. P. 6 ; 11 T. U R. 163, D. C. 

2956. .] — For the purpose of an 

application to estreat a recog^ance given at 
assizes, a rule nisi for a certiorari is not necessary, 
but the ct. can direct the clerk of assize &, if an 
appeal to the Ot. of Criminal Appeal has boon 
entered, the registrar* of that ct., to file the in- 
dictment & record in the Crown Office, & can order 
deft, to appear on a stated date in the K. B. Div. 
& there show cause why the recognisance should 
not be estreated. — R. v* Chambers, Ex p. Elitz, 
[1919] 1 K. B. 638 ; 88 L. J. K. B. 688 ; 36 T. L. R. 
828, D. 0. 

2967. To pay costs of appeal.] — R. v, Swan- 

cott, Ex p. Newtown Union Guardians (1848), 
12 J. P. Jo. 88. 

2958. To discharge recognisance.] — A motion 
for a certiorari to i*emove a recognisance was not 
granted as never having been the practice, but 
a rule to show cause why the clerk of the peace 
should not discharge the recognisance on payment 
of the fees was granted instead. — ^Anon. (1773), 
Lofft, 321 ; 98 E. R. 673. 

2959. .J — R. V. England (1866), 24 

L. T. O. S. 237 ; 19 J. P. Jo. 98. 

2960. .] — Deft, was arrested & taken before 

a magistrate on a charge of using threats towards 
O. The magistrate after hearing the evidence of 
O., refused, on the application of deft., to adjourn 
the case, & compelled him at once to enter into 
recognisances to keep the peace towards O. for 
twelve months. Deft, subsequently brought an 
action against O. for a malicious pix>secution, & 
recovered damages. Ho then applied to the ct. 
for a certiorari to remove the recognisances & 
information, in order that the recognisances might 
be discharged : — Held : the certiorari shoiild not 
be granted, as he had already vindicated his 
character by recovering damages for the malicious 
prosecution, & further, as the magistrate had acted 
on an information on oath, & the ct. could not 
interfere. — R. v* Groves (1863), 8 L. T. 311. 

2961. Quarter Sessions Act, 1849 (o. 45), s, 18 — 
Whether writ of certiorari necessary.] — The proper 
mode of removing an order of sessions into uiis 
ct., in order to e&orce it, under the above sect., 
is by writ of certiorari* — R. v. Devonshire JJ. 
(1860), 1 L. M. & P. 620 ; 4 New Mag. Cas. 108 ; 
16 L. T. O. 8. 260. 

AnnofaHon R. v* Field (1850), 16 L. T. O. S. 180. 

2962. .] — Hawher r. Field, No. 2426, 

ante, 

2968. .] — ^Where the object of removing 

an order of a ct, of quarter sessions into the Ct. 
of Q. B. is to enforce such order, the proper course 
is to apply for a rule under sect. 18 of the above 
Act, but if it is sought to quash the order, the 


application should be for a oertioraH* — ^Huntoby 
V. Binbrook (Churchwardens) (1863), 21 

L. T. O. S. 144 ; 17 J. P. Jo. 874 ; «t«5 nom* Re 
Binbrooke Appeai., 1 W. R. 388. 

2964. Indictment for nuisancej — Sect. 18 

of the above Act, which enables the Ct. of Q. B. 
to enforce an order of sessions if removed & made 
a rule of ct., does not apply to a judgment to remove 
a nuisance upon an indictment at sessions for such 
nuisance. — R. v* Bateman (1867), 30 L. T. O. S. 
167 ; 21 J. P. 769 ; subsequent proceedings^ 8 B. & 
B. 584. 

2965. To levy fine — Imposed at assizes.] — Where 
judgment had been given on circuit for a fine & 
an application was made to the Div. Ot. for a writ 
to levy the fine: — Held: the record mus t be 
brought into ct. by certiorari* — R. v* Stbventon 
Parish (1886), 1 T. L. R. 896, D. 0. 

Procedure, see Sect. 9, sub-sect. 4, B., post* 


Sub-sect. 6. — ^To remove Orders, etc. on Case 
Stated. 

2966. Where doubtful if case stated.] — R. v, 

Southampton JJ. (1848), 12 J. P. Jo. 772. 

2967. Where case granted out of court — Without 
authority.] — ^A chairman of quarter sessions has 
no power to state a case for the opinion of this 
ct. upon appeal against an order of removal after 
the sessions are over, unless the power to do so 
has been distinctly reserved to him by the ct. of 

S uarter sessions with the consent of all parties, k, 

: a case so granted is brought up by certiorari, the 
ct. will quash the writ & return, unless it clearly 
appears by the affidavits that the power to state 
the case was so given. — R. v* Basing (Inhabitants) 
(1840), 3 New Mag. Cas. 101 ; 13 L. T. O. S. 281 ; 
13 J. P, Jo. 282, 393. 

2968. Unnecessa^ delay in stating case.] — As 
the case was pending when the rule nisi for the 
certiorari was obtained, we ought not to make it 
absolute, but having regard to the unnecessary 
delay in stating the cose, 1 think this rule should 
be discharged, without costs (Oockburn, O.J,). — 
PAI.MER V* Thatcher (1878), 3 Q. B, D. 346 ; 37 
L. T. 784 ; 42 J. P. 213 ; 26 W. R. 314 ; sub nom* 
R. V. Bristol JJ., Palmer r. Thatcher, 47 
L. J. M. C. 64, D. C. 

2969. Under Summary Jurisdiction Act, 1879 
(c. 49), s. 40.] — Sect. 40 of the above Act renders 
a writ of certiorari unnecessary to bring up a case 
stated by sessions on a rating wpeal. — Clark v* 
Aldbrbury Union Assessment Committee (1880), 
60 L. J. M. C. 33 ; 46 J. P. 868 ; 29 W. R. 384, 
D. 0. 

AMwiaHon: — ^Hentd. DoddB v. South Shields Poor Law 
Union Aflsmt. Com. (1896), 64 L. J. Q. B. 608. 

Procedure, see Sect. 9, sub-sect. 6, post* 


Sub-sect. 0. — To remove Depositions for Bail. 

2970. To coroner.] — R. v* Massey (1817), 6 
M. k S. 108 ; 106 E. R. 1183. 

2971. .] — ^When the Ct. of K. B. ^ants a 

habeas corpus that prisoner may be adxmtted to 
bail for a crime of which he hod been found guilty 
on a coroner’s inquisition, they always dmot a 
certiorari to issue, to bring the depontions into 
that ct. — R* V. Grrrus (1824), 3 L. J. O. S. K. B. 66. 

2972. .] — Exp. Parker (1843), 1 L. T. O. 8. 

260. « 

2978. .] — Exp. Bowksb (1848), 1 L. T. O. S. 

82. 
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2«74. •] — Ex p. Stephenson (1843), 1 

L. T. O. S. 112. 

2975. .]—Exp. Arnaix (1844), 8 L. T. O. S. 

208. 

2976. .] — R. r. IjEDBitteh (1847), 11 

J. P. Jo. 466. 

See, aUo, Coroners, Vol. XITI., pp. 258, 269, 
Nos. 386-890. 

2977. Charge of felony — Prisoners of good 
character.] — Where goods were found in tho pos- 
session of prisoners after the^r had had a private 
interview mth the owner at his request, & for the 
purpose of inducing them to deal with him, &> 
when it appeared that the prisoners were highly 
respectable men, * bore good characters for 
honesty & integrity, & that the owner of tho goods 
was a pedlar, largely engaged in smuggling trans- 
actions, the ct. granted a certiorari to remove the 
deposition into the Q. B. a habeas corpus to 
brmg up prisoners, in order that they might be 
admitted to bail. 

The affidavits for removing criminal proceedings 
into this ct. should be intituled “ In the Q. 
only, & where they were entitled In the Q. B., 
The Queen on the prosecution of L. against W. 
& F., for felony,*' the ct. ordered the a^davits 
to be amended, & reswom. — Re Dbenham 
Clayton (1839), 3 .7. P. 706. 

2978. Writ not granted to promote trial.] — We 
grant this writ [of certiorari] for the purpose of 
ascertaining whether a party is entitled to be 
bailed, but not for the purpose of promoting the 
trial of a party (Lord Denman, C.J.). — JRe Dean 
(1842), 6 Jur. 149. 

2979. Where offence committed.] — R. v. Beck 
(1846), 9 J. P. Jo. 773. 

2980. Evidence conflicting.] — R. v, Robinson 
(1861), 16 J. P, Jo, 129. 

2981. Evidence consistent with innocence.] — 
R. V. Brown (1852), 18 L. T. O. S. 248 ; 16 J. P. .To. 
86 . 

2982. .]— R. V. Porter (1864), 24 L. T. O. S. 

1)9 ; 18 J. P. Jo. 743 ; subsequent proceedhigs, 24 
L. T. O. S. 119. 

Procedure, see Sect. 9, sub-sect. 6, post. 


Sub-sect. 7. — To remove Record for use as 
Evidence. 

See, now, R. S. C., Ord. 37. r. 4. 

2983. For information of court.] — After in nullo 
eat erraium the ct., to inform their consciences, 
may award a certiorari to amend the record. — 
WiNCHCOMB V. (loDDARD (1601), Cro. Eliz. 836; 
78 E. R. 1063. 

Annotations: — Bald. Carlton v. Mortagh (1704), 1 Salk. 
268. Kentd. Philips v. Bury (1694), 1 Ld. llaym. 6. 

2984. .] — COXE V. Dropwbll (1603), Cro. 

Jac. 6 ; 79 B. R. 5. 

AnnotaUona : — Bald. Carlton o. Mortagh (1704), 1 Salk. 
268. Mantd. Ashmond v, liefer (1700), Holt, K. B. 162. 

2986. •] — Carlton v. Mortagh (1704), 1 

SaJk. 268 ; 91 E. R. 235. 

Annotation: — ^Beld. Baroloy v, Howard (1731), 2 Bam. 
K. B. 5. 

2986. .] — If to a writ of error on a sci. fa. 

against bail, defendant plead tn nuUo esi erratum^ 
A ABaimx the want of a set. fa. for error, the plea is 
a confession of the error, but the ct. may award 
a certiorari for the information of the ct. — ^L awn 


V. Sawbridgb (1707), 11 Mod. Rep. 143; 88 
B. R. 963. 


2987. 


— .] — ^Franklyn V. Reeve (1735), 2 
Stra. 1023 ; Lee Ump. Hard. 118 ; 93 B. R. 1009. 

Gloodright v. Hodgson (1738), Andr. 
282 ; HaU v. Doiwlas (174^, 7 Mod. Rep. 489 ; Richard- 
son V. Mellish (1825), 3 Bing. 346. 


2988. .] — ^Amendment by adding continu- 

ances cannot be made in a record transcribed with- 
out some record^ to amend by, but the ct. will 
grant a certiorari to send for the continuances. — 
R. V. Ponsonby (1761), 1 Wils. 303 ; 95 E. R. 631. 
Annotation : — Mentd. Williams v. Bagot (1824), 4 Dow. 6c 
Ry. K. B. 315. 


2989. ,] — Where an indictment for forcible 

entry found at tho quarter sessions had been 
quashed by a subsequent sessions the ct. granted a 
certiorari to bring up the indictment, in order that 
the ct. might see what had been done upon it at 
the sessions, it not appearing whether it had been 
quashed by a regular judgment, so as to enable 
prosecutor to bring a writ of error on the judgment. 
— R. V. Wilson (1844), 6 Q. B. 620 ; 1 New Mag. 
Oas. 163 ; 1 New Sess. Oas. 427 ; 14 L. J. M. O. 
3 ; 4 L. T. O. S. 163 ; 9 J. P. 167 ; 116 E. R. 233 ; 
sub 'Horn. R. v. Gloucestershire JJ., R. v. Wilson, 
8 Jut. 1069. 


2990. .] — ^Where pltf. in an inferior ct. liad, 

as it was alleged, issued execution more than a 
year & a day ^ter judgment, without a sci. fa., & 
deft, was thereupon ta]ken in custody, on motion 
for a habeas corpus to discharge deft, on the ground 
of the above defect : — Held : the ct. had no power 
to grant a certiorari to bring up the record ; the 
general rule being that no certiorari could issue to 
bring up the record of an inferior ct. after judgment. 
— ^Kemp V. Balne (1844), 1 Dow. & L. 885 ; 13 
L. J. Q. B. 149 ; 8 J. P. 506 ; 8 Jur. 619 ; sub nom. 
Ex p. Balne, 2 li. T. O. S. 354. 

2991. .]— R. tJ. (1853), 21 L. T. O. S. 

166. 

2992. Return under seal of inferior court suffi- 
cient.] — B utcher Aldworth’s Case (1601), 

Cro. Eliz. 821 ; 78 K. R. 1047. 

2998. Tenor of record sufiicient.] — W oodcraft 
V. Kinaston, No. 2431, ante. 

2994. Certified record faulty.] — Upon a writ of 
error from the C. P., if the record certified be 
faulty, of common right a certiorari may go to 
certify the right record (Holt, O.J.). — ^Anon. 
(1699), 12 Mod. Rep. 317 ; 88 E. R. 1348. 

2995. To bring up record of conviction — Where 
action had for same offence.] — R. v. Midlam (1765), 
3 Burr. 1720 ; 97 E. R. 1064. 

2996. To bring up record of aoquittal — In action 
for malicious prosecution.] — Motion for a certiorari 
to bring up the record of the acquittal of the pltf. on 
a charge of felony at sessions. This was an action 
for m^cious prosecution, in charging the pltf. 
with a felony, upon which he was acquitted, to 
which the deft, pleaded nul tiel record, upon which 
issue was joined, & the certiorari was sought to 
bring up the record, in order that the issue might be 
tried by its production : — Held : a certiorari would 
be granted. — J ackson v. Oaks (1847), 10 L. T. O. S. 
110 ; 11 Jur. 1105 ; sub nom. R. v. Durham JJ., 
Jackson v. Oaks, 11 J. P. Jo. 806. 

2997. Variance between record brought up Ss 
orifl^nal information.] — W ilkes v. R. (1768), 
Macqueen's Practice of House of Lords, m 401 ; 
si^sequent proceedings, sub nom. R. v. Wilkes 
( 1770), 4 Burr. 2627. 


PART IX. 8B0T. e, SUB-SECT. 7. 

^ SeSSL For formation of court ,] — 
When tlie vtoord of one ot. k required 


for Inspeotioii by another the proper 
oonrBe is by certiorari Sc mitHmus on 
which a traneoript of the record goes 
to the other ct. — ^J ackson v. M'Nulty 


(1832), Glascock, 137. — IR. 

sess it .} — He Dillon v. 

FaRRBLl(1834), 2 It. L. Eec. N. 8. 147. 
— IR. 

F F 2 



436 Crown Practice. 


Sect 6. — Purposes of the icriti Sub-sect, 8. Sect 7 : 
Sub -sects, 1 < fer 2, A, d: Jg »] 

Sub-sect. 8. — Other Purposes. 

2998. Not to remove order of imprisonment.] — 

No certiorari will lie to remove this order. It is an 
order of imprisonment, & I know of no instance of 
such an order being removed by certiorari (Ix)RD 
Kenyon, O.J.).— R. v, Bowen (1793), 6 Term 
Rep. 160 ; Nolan, 186 ; 101 E. R. 89. 

AnmAaiwn .—-Mentd. Wilkins v, Wright (1833). 2 C^. & M. 
191. 

2999. To inferior court — ^To return practice of 
court .] — Certiorari issued to the judge of an inferior 
jurisdiction to return the practice of Ids ct. — 
Williams v, Bagot (Ia)rd) (1824), 4 Dow. & Ry. 
K. B. 316 ; 2 L. J. O. S. K. B. 162. 

Awwiations : — Reid. K. V. Coles (1845). 8 Q. B. 75. Mentd. 
U. V. Maidenhead Corpn. (1882). 9 Q. B. D. 494. 

3000. To certify custom.] — Upon a custom 

of the City of London being put in issue, the mayor 
A; aldermen are commanded by certiorari^ reciting 
that it pertains to the recorder to try the truth of 
the issue & to certify the custom, to certify 
whether there is sucli a custom as that alleged, & 
upon the recorder certifying in open ct., the 
existence or non-existence of the custom pleaded, 
judgment is entered pursuant to such certificate. — 
Crosby v, Hetherington (1842), 4 Man. & O. 
933 ; 6 Scott, N. R. 637 ; 12 L. J. 0. P. 261 ; 131 
E. R. 383. 

Annotations .‘-’Retd. R. v. Exeter Bp. (1850), 14 J. P. Jo. , 
351. Mentd. Bay v, Paupierre (1849), 13 Q. B. 802 ; | 
Morris v. Lautour (1864), 9 L. T. 767 ; London Corpn. v. 
Cox a867h L. R. 2 H. L. 23.0. 


removed as a matter of right by writ of certiorari 
into the Q. B. Div., but it is a matter for the dis- 
cretion of the ct. — Hope v. Hume- Webster (1880), 
2 T. L R. 415, D. 0. 

8007. Borough de Local Courts of Record 

Act, 1872 (c. 86), Sched., r. 12 — Cause ** fit to be 
tried in High Court— What amounts to “ fit to 
tried.**] — A party to an action in the Mayor’s Ct. is 
not entitled as of right to remove the action by 
writ of certiorari into the High Ot., but can only 
do so by leave of a judge of tne High Ct. in a case 
where it shall appear to him that the action is one 
which is fit to be tried there. 

I think that there is no way out of the very 
clear language of r. 12, & that the right to remove 
a case by certiorari as of right has been long taken 
away (Mathew, J.). — Cherry v, Endean (1886), 
65 L. J. Q. B. 292 ; 64 L. T. 763 ; 34 W. R. 468, 
D. C. 

Annotations : — FoUd. Sinipson r. Shaw (1886), 56 L. J Q. B. 

92. Consd. Banks v, HoUin^worth. 11893] 1 Q. B. 442. 

3008. .] — Himpson V, Shaw, 

No. 2608, ante, 

3009. .] — Banks v, Hol- 

lingsworth, No. 2509, ante. 

3010. Liverpool Borough Court (Removal 

of Actions) Act, 1842 (c. lii.), ss. 2 & 3— Liverpool 
Court of Passage Act, 1893 (c. 87), s. 6.] — Edwards 
V. Liverpool Corpn., No. 2491, ante,' 

Recognisance on.] — See Sect. 9, sub-sect. 2, 

C., post 

County courts.] — See County Courts, 

Vol. Xlll., pp. 643-546, Nos. 968-1010. 

Mayor’s Court.] — See Mayor’s Court, London. 

Removal of indictments for trial — Grounds for.] 


be amended by consent.] —jPJir p . Great Western 
Ry. (^o. (1852), 18 L. T. O. 8. 263. 


Sect. 7.- STATUTORY RESTRICTIONS. 

Sub-sect. 1. — In (’ivil Proceedings. 

See 43 Eliz. c. 5 ; 21 Jac. 1, c. 23, ss. 2, 4, 5, 6 ; 
Frivolous Arrests Act, 1725 (c. 29), s. 3 ; Inferior 
Courts Act, 1779 (c. 70), ss. 6, 6 ; Imprisonment 
for Debt Act, 1827 (o. 71), s. 6 ; Borough & Ix^cal 
Courts of Record Act, 1872 (c. 86) ; & C. O. R., 
rr. 13, 14, 15, 17, 20-30. 

3003. General rule — Writ Issues as of right at 
common law— Restrictions imposed by statutes.] — 
Edwards v. Liverpool Corpn., No. 2491, ante. 

Whether writ discretionary or as of course.] — 
See Sect. 6, ante. 

3004. Removal for trial — General rule.] — 

Symonds V, Dimsdale, No. 2489, ante, 

3005. .] — Lille Y v. Dorin, No. 2490, ante. 

3006. .] — Sernble, an action brought in the 

Mayor’s Ct. to recover more than £50 cannot be ' 


Sub -SECT. 2. — Certiorari wholly taken away. 
A. By What Words taken away. 

3011. General rule.] — The rule of law is, that 
although a certiorari lies, unless expressly taken 
away, yot an appeal does not lie unless expressly 
* given by statute (Abbott, C.J.). — B. v. Hanson 
' (1821), 4 B. & Aid. 619 ; 100 E. R. 1027. 

I Annotatums : — Reid. R. v. Stock (1838), 8 Ad. & El. 405 ; 
Furtado v. City of London Brewery Co., [1914] 1 K. B. 
709. Mentd. Ash v. Lynn (1866), L. R. 1 Q. B. 270 ; 
R. V. Surrey JJ. (1869), 18 W. R. 166 ; R. v. Dickinson, 
Ex p, Davib (1909), 102 L. T. 48. 

8012. Only by express negative words.] — R. v. 

Plowright, No. 3018, post 

3013. .] — Anon. (1729), 1 Barn. K. B. 245 ; 

94 E. K. 167. 

3014. .] — Certiorari cannot be taken away 

by any general, but only by express negative 
words. — R. V. Morbley, R. v. Osborne, B. v. 
Reeve, R. v. Norris (1700), 2 Burr. 1040 ; 1 
Wm. Bl. 231 ; 97 E. R. 096. 

Annotations : — EXpld. Walker v. Gann (1826), 7 Dow. & Ry. 
K. B. 769. Reid. U. V, Walsall Overseers (1878), 3 Q. B. D. 
457. 


PART IX. SECT. 6, SUB-SECT. 8. 

8. Not to remove judffment of 
inferior court — To correct opinion of 
judge in matter of law,] — ^Where in 
consequence ot an erroneous opinion 
in a matter of law deft, is acquitted 
certiorari at suit of prosecutor does not 
He.— 11. V. Ryall (1826), Batt, 583. — 


t. Whether to remove stay of 
execution on judgment of Supreme 
Court ,] — Skwkll 17. Bkitish Columbia 
Towing Co. (1883), Cass. Dig. 266, 
388. — CAN. 


a. Whether to arlntratora — To 
remove award good on its /etce.]— Where 
a matter is within the iurisdiotlon of 
arbitrators & their award is good on 
its face their deoision is final k, cer- 
tiorari will not lie. — Re Maritime 
Coal & Ry. Co. & Eldbrkin (1907), 
2 B. L. R. 284.-<JAN. 


PART IX. SECT. 7, SUB-SECT. 1. 

8006 i. Removal for trial,] — Whether 
certwraH taken away by R. S., c. 137. 
—^^^^Ellis (1857), 8 N. B. R. 


PART IX. SECT. 7, SUB-SECT. 2.— A. 

8012 i. Onty by express negative 
words.]— Re BiEL (1892), 18 V. L. R. 
456.— AUS. 

8012 11. Not by words merely 

proMing an appeal,] — The power given 
to a Judge to hoar appeals from 
summary oonvictions before Justices 
of the peaoe, does not take away the 
right or the ct. to grant a certiorari 
to remove such oonvictions. — Ex p, 
Montgomery (1855), 8 N. B. R. 149. — 
GAN, 

8012111. .] — R.v.Vrooman 

(1886), 3 Man. L. R. 509.— CAN, 
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8016. J — K, V. Abbot (1783), 2 Doug. K. B. 

663, n. 5 99 E. R. 349, n. 

AnnoUUUma R. v, Eaton (1787), 2 Term Hop. 89. 

R. V, Chandler (1811), 14 Kant, 267 ; R. v, Wiusor 

(1866), 14 L. T. 195. 

8016. .] — R. V, Cashiobury Hundred JJ., 

No, 2871, ante, 

3017. Where writ lies at common law.]- 

R. V. Hunt, No. 3022, post 

8018. Not by words directing cause ** to be 
finally determined ** — By magistrate.] — A statute 
imposing a duty to be levied by distress, “ & if 
any dispute arise about taking the distress, the 
same to be finally determined by a justice of the 
peace,** means only that it shall be final as to 
matter of fact, & does not take away a certiorari. 

The statute does not mention any certiorari, 
which shows that the intention of the law makers 
was that a certiorari might be brought, otherwise 
they would have enacted, as they have done by 
several other statutes, that no certiorari shall lie 
(per Cur.). — R. v, Plowright (1086), 3 Mod. Rep. 
94 ; 2 Show. 4,58 ; 87 E. R. 60. 

8019. On appeal to sessions.]— Tf a statute, 

authorising a summary conviction before a magis- 
trate, give an appeal to sessions, who are directed 
to hear finally determine the matter, this does 
not take away the certiorari, even after such an 
appeal made & determined. — ^R. v. Jukes (1800), 
8 Term Rep. 542 ; 101 E. R. 1530. 

AtituAaiiona .-—Reid. R. v. Belton (1848), 17 L. .T. M. C. 70 ? 

Kx p. Napton Overseers (1856), 20 J. P 581. Mentd* 

Ayrton v, Abbott (1848), 18 L. J. Q. B. 314. 

3020. By words Incorporating provisions of 
previous statute — Certiorari taken away by previous 
statute^ — By 1 Geo. 4, c. xxxix., A. Co. were 
enabled to make cuts, & a jury wcw to be impanelled 
at the ct. of quarter sessions to give compensation, 
& by sect. 117 it was provided, that no proceedings 
to be taken in pursuance of the Act should be 
quashed for want of form, or removed by cer- 
tiorari, By 9 Geo. 4, c. xcviii., relating to the same 
matter, no such clause was expressly enacted, but 
it contained an enactment, that the former Act 
& all powers therein contained were declared to be 
in full force & effect, & should extend to that Act : — 
Held: (1) the clause taking away the certiorari 
must be considered as embodied in the latter Act ; 
(2) as the statutes did not allow a removal of the 
proceedings by certiorari, the ct. could not in- 
directly bring them under review by a matidamua, 
— Be Aire k Calder Navigation & Lake Lock 
Ry. Cos., R. V, West Riding op Yorkshire JJ. 
(1834), 1 Ad. & El. 503 ; 3 Nev. M. K. B. 802 ; 
2 Nev. & M. M. C. 91 ; 3 L. J. M. C. 117 ; 110 
E. R. 1322. 


Annotate .--^As to (1) Bold. R. v, Sheffield Ry. (1839), 11 
5c El. 104, • As to (2) ^fd. R. v, Bristol & Exeter Ry. 
(1838), 2 Ry. & Can. Cas. 99 ; Jubb v. Hull Dock Co. 
(1846), 9 g. B. 443. 


8021 • .] — ( 1 ) A conviction imder Public 

He^th Act, 1848 (c. 63), s. 63, can be removed by 
certiorari only where there is excess or refusal of 
jurisdiction on the part of the justices. 

(2) Railways Clauses Consolidation Act, 1845 
(c. 20), s. 166, is so incorporated with Towns 
Improvement Clauses Act, 1847 (c. 34), as to take 
away the right to remedy by certiorari, — R. v. 
Staffordshire JJ, (1867), 16 L. T. 430. 


3022. Certiorari given by statute — Provisions 
that certain decisions final.] — Poor Law Amend- 
ment Act, 1844 (c. 101), s. 39 makes the decision 
of the au^tor of the poor law on any question as 
to an attomey*s bill final, at all events as against 
the overseers, unless the bill has been taxed before 
it is presented to the auditor, & therefore the ct. 
cannot ^ant, at the instance of the overseers, a 
certiorari to bring up such a disallowance of such 
a bill of costs. It is true that where a certiorari 
would lie by common law, nothing but express 
words will t^e it away, but this is a v(»ry different 
case. The certiorari here is given by way of 
appeal against decisions of the auditor. It/ would 
not lie without an express enactment, & in the 
same statute it is declared that, under certain 
circumstances, the decision shall be final, that 
takes such cases out of the enfibctment giving the 
certiorari (Lord Campbell, O.J.). — R. v. Hunt 
(1856), 0 E. & B. 408 ; 119 E. R. 918 ; 8uh nom, 
R. V, Napton Overseers, 25 L. J. Q. B. 296 ; 2 
Jur. N. S. 1138 ; avb nom. Re Napton Overseers, 
27 L. T. O. S. 124 ; 20 J. P. 581 ; 4 W. R. 561. 
Annotations : — Mentd. Southampton Grdns. v. Bell & 

Tayler (1888). 21 Q. B. D. 297 ; Re Porter, Aiuphlett & 

Jones, [1912] 2 Oh. 98. 

In county courts.] C ounty Courts, Vol. 
XIII., pp. 643-546. 

B, Extent of Restriction, 

3023. Whether confined to proceedings under 
restricting statute — Indictment for non-repair of 
bridges,] — Upon motion to quash a certiorari to 
remove an indictment against the defts. at sessions, 
for not repairing a bridge ; it was insisted that by 

1 Anne, c. 18, the certiorari was taken away: — 
Held : the Act extended only lo bridges where 
the county was charged to repair, & where a private 
peiNon or parish was charged 5 & 6 Will. & Mar., 
c. 11, hod allowed the granting a certiorari, & 
therefore the certiorari would not be quashed. — 
R. V. Hamworth, Staffs (Inhabitants) (1731), 

2 Stra. 900 ; 93 E. R. 927 ; sxib nom, R. v, IIands- 
WORTH (Inhabitants), 1 Barn. K. B. 445. 

3024. Whether extended to incorporated 

statutes.] — 12 Geo. 1, c. 34, s. 3. makes it an offence 
for clotiiiers & other manufacturei’s to pay the 
wages of their workmen in goods instead of money. 
22 Geo. 2, c. 27, creates several new offences, & 
extends the provisions of the proceeding statute 
to silk manufacturers, & Frauds by Workmen 
Act, 1777 (c. 60), s. 22, takes away the 

certiorari upon convictions under the 22 Geo. 2, 
c. 27. A silk manufacturer having been con 
victed under 12 Geo. 1, c. 31, s. 3, &; 22 Geo. 2 
c. 27 ; — Held : he was not deprived of the certiorar 
by force of the Act of 1777.— iie Kaye (1822), 1 Dow 
& Ry. K. B. 436 ; 1 Dow. & Ry. M. C. 114. 

3025. Restriction repealed.] — The trustees 

of a turnpike I'oad, under a local Act served a 
notice on a party, containing an offer of a sum as 
compensation for his undivided third part in a 
term in the premises, with a warning that, in 
default of his acceptance, a jury would be sum- 
moned to assess compensation. They afterwards 
served him with a second notice, directed to him 
and several other parties interested in the premises, 
that, in pursuance of the local Act & Turnpike 


b. Not hy words directing tiutt 
proceedings shall he final**— By 
tnfervor court,] — ^An enactment that 
prcKwedings of an inferior ot. ** shall 
be final *^ does not take away the 
Junsdiotion of the supreme ot. to 
review their proceedings under writ 
pt c^orari, — Babkaby v, Gardner 
(1854), Jamest 306,-LoAN. 


0 . Not by words directing that the 
award of ju^ices ** shall be final it 
conclusive, **] — These words do not wrest 
from the Supreme Ct. its jurisdiction 
by certiorari, & do not apply whore tiie 
rules of natural Justice have been 
plainly violated, as If a party were 
condemned on insufficient notice, or 
without being heard at all, — Cbawlev 


V . Anderson (1868), 7 N. S. R. 385. — 

CAN. 

8020 i. By words incorporating pro- 
visions of precious statute— C&riiorari 
taken away try precious statute,] — Ex p, 
Harley (18624, 10 N. B. R. 264.— 
CAN. 
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Sect 7. — StaitUory restnciions : Sub^sed* 2, B. cfc 
a (a) <fe (6)0 

Roads Act, 1822 (c. 126), a jury would be sworn 
to assess the sums to be paid to the parties for 
their respective interests. The jury were sum- 
moned, & sworn to assess the sums to be paid to 
the parties for their respective estates, but found 
only the gross value of the premises, ds the inquisi- 
tion stated that the jury foimd that sum to be 
the value to be paid to the parties for their estates, 

accoiding to their respective proportions thereini** 
without apportioning it : — Held : the inqidsition 
might be brought up by certiorari^ being a pro- 
ceeding under the local Act & Turnpike Roads 
Act, 1822 (c. 126), s. 86; sect. 145 of the latter Act, 
which took away certiorari^ being repealed by 
4 Geo. 4, c. 95, s. 86 & 4 Geo. 4, c. 96, s. 87, 
took away certiorari in cases only of proceedings 
under 4 Geo. 4, c. 96. — R. v, Norwich & Watton 
Road Trustees (1836), 6 Ad. & Bl. 603 ; 2 Har. 
^ W. 386 ; 1 Nev. & P, K. B. 32 ; 6 L. J. K. B. 41 ; 
111 B. R. 1278. 

Annofationa : — ^Distd. R. v. Brist>ol & Exeter Ry, (1838), 

31 Ad, Sc El. 202, n. Mentd. Taylor r. Cleinson (1844), 

11 Ca. & Fin. 610. 

3026. .] — ^A railway Act directed that the 

purchase money of lands taken by the co. should 
be assessed by a jury impanelled by the sheriff or 
under-sherifP, or, in case they should be interested, 
by certain other persons specified to whom a 
warrant was to be issued by the co., A by whom 
the jury & witnesses were to be sworn. It also 
provided that the verdict & judgment should be 
deposited with the clerk of the peace, A be deemed 
records to all intents & purposes & that no pro- 
ceedings taken in pursuance of the act should be 
removed by certiorari : — Held : a certiorari would 
not lie to remove an inquisition on the ground that 
it was taken, two persons appointed pro hoe vice 
by the sheriff, but not being any of the persons 
specially named in the Act. 

This ct. holds jurisdiction over all inferior cts., 
& where certiorari is taken away by Act of Parlia- 
ment it must be in the terms of that Act & for 
something done in pursuance of it (Lord Denman, 
O. J • )• 

Where there is total want of jurisdiction & the 
parties have proceeded in defiance certiorari is 
not taken away (Pattbson, J.). — R. v, Sheffield 
Ry. Co. (1839), 11 Ad. & El. 194 ; 1 Ry. & Can. 
Cas. 637 ; 3 Per. & Dav. Ill ; 9 L. J. Q. B. 13 ; 
113 B. R, 388; aid) nom. Ex p, Legh v. Sheffield 
& Manchester Ry. Co., 4 Jur. 268. 

3027. Exercise of powers under former 

statute.l— (l) Under 13 Geo. 2, c. 18, s, 6, notice 
to justices of motion for a c^iorari, subscribed 
by A. B., ** solr. for D.,** the pfurty intending to 
move, j& in other respects regular, is sufficient to 
authorise the motion, though the notice do not 
expressly state that D. is suing forth the certiorari, 
& there be no affidavit that the notice is in fact 
served at the instance of D., if the justices show 
cause & do not offer affidavits to the contrary. 

(2) An order of county justices, authorising a 
contract with the council of a borough for the 
maintenance of borough prisoners in the county 
house of correction in pursuance of 5 Geo. 4, c. 86, 
s. 1, & Municipal Corpns. Act, 1836 (c. 76), s. 114, 
is an order made under the former statute, though 
the town council derive their power of contracting 
from the latter. And therefore Municipal Gorpns. 
Act, 1836 (c. 76), s. 182, does not prevent the re- 


moval of such order by certiorari, — ^R. v. L4NCA- 
SHIRB JJ. (1839), 11 Ad. & £1. 144 ; 8 Per. Dav. 
86 ; 9 L. J. Q. B. 9 ; 3 J. P. 768 ; 4 Jur. 121 ; 118 
B. B. 869. 

AniwlaiionB : — As to (1) Befd. R. v. Solly (1840), 6 Dowl. 
116 ; n,v, Darton (1844), 14 L. J. M. 0. 41 ; R. v. Kent JJ. 
(1873), 42 L. J. M. O. 112. Aa to (2) Reid. R. V, Boucher 
(1842), 3 Q. B. 641. 

8028. Proceedings partly within ds partly 

without statute.] — By 7 & 8 Vict. c. ciii., s. 79, 
a co. were empowered to agree with the 
owners of certain lands for the purchase thereof ; — 
Held: a clause in such an Act taking away the 
certiorari did not apply to the case of proceedings 
wliich operated upon something not within the 
Act, though some part might be within it. — 
R. V, Hull Dock Oo. (1846), 3 By. dfc Can. Cas. 
796. 

3029. Indictment for non-repair of highway 

—Proceeding at common law.] — Highway Act, 
1836 (c. 60), s. 107, does not take away the writ of 
certiorari in cases of indictments for non-repair 
preferred at assizes, as the finding of such an 
indictment is not anything done in pursuance of 
the statute, but is a proceeding at common law. — 
R. V, Sandon (Inhabitants) (1854), 3 B. B. 
547 ; 23 L. .1. M. 0. 129 ; 23 L. T. O. S. 64 ; 18 
J. P. 266 ; 18 Jur. 401 ; 2 W. R. 374 ; 2 0. L. R. 
1699; 118 E. R. 1247. 

Annotaiion : — Refd. R. v, Eardislaud (1854), 3 E. & B. 960, 


3030. Restricting statute modified by sub- 

sequent statute.] — Rule to show cause why a 
certiorari should not go to justices of the county 
of S. for removing up some orders made upon the 
parish of B. requiring them to be contributory to 
the inship of T. It was admitted that 3 & 4 Will. 3, 
c. 12, B. 3, took away certiorari from removing 
up oMers made upon parishes in general for not 
repairing highways, but it was contended that as 
the present order was founded upon 7 & 8 Will. 3, 
c. 29, a certiorari would lie : — Held : as the second 
statute had a relation to the first there was some 
doubt as to whether it would He, & accordingly 
the rule would be enlarged. — ^Anon. (1732), 2 
Bam. K. B. 207 ; 94 E. R. 462. 

3031. .] — If a statute, creating an 

offence, gives cognisance of it to one justice, with 
an appeal to sessions, & takes away the certiorari 
as to all the proceedings, & afterwards further 
powers for the punishment of the offender are 
given to sessions by another statute, which does 
not take away the certiorari, the clause for taking 
away the certiorari in the former Act cannot be 
extended to the proceedings under the latter. 
Therefore, where there have been proceedings 
under both statutes, those under the former Act 
cannot be removed, but those under the latter 
may. — B. v, Terrbt (1788), 2 Term Rep. 736 ; 
100 B. R. 395, 

Annotation : — ^Refd. R. v. Norwich & Watton Hoad TruBteos 

(1886), 5 Ad. El. 663. 

8082. ^ — ^A conviction under 1 &; 2 

Win. 4, c. 82, s. 80, is still irremovable by cer- 
tiorari under sect. 45 of the Act, notwithstanding 
6 & 6 Will. 4, c. 20, s. 21, the provisions of which 
only altered the appHcation of the penalties in- 
cuired under the previous Act. — R. v. Hester 
(1836), 4 Dowl, 689 ; 1 Har. & W. 660. 

8038. .] — Under PubUc Health Act, 

1848 (c. 63), s. 137, proceedinfi^ are not removable 
by certiorari. Under Local Government Act, 
1858 (c. 98), s. 60, proceedings may be removed 
under certain circumstances. A resolution & 
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3026 i. Whether confined to proceedinga under reatrieHng statute,} — R. v. Walker (1887). 18 O. R. 83. — OAJf, 
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order for payment of a eum of money waa made by 
the local Board of Health acting under the former 
i — Held : the latter Act did not apply. A; the 
ct. would discharge a rule niei for a certiorari. — 
B. v. GIiOTTOBSTHB Corpn, (1859), 33 L, T. O. S. 
146 ; 23 J. P. 709. 

8084. Includes appeals.] — The ct. cannot 

review the decision of quarter sessions, quashing 
a borough rate, imposed under 6 A 6 Will. 4, c. 76, 
as the certiorari is taken away by sect. 132. — ^R. v. 
Eippon JJ. (1837), 7 Ad. A El. 417 ; 2 Nev. A 
P. K. B. 411 ; Nev. A P. M. 0. 382 ; 7 L. J. M. O. 
8; IJ. P.248; 112 B. B. 627. 

8085. .] — ^A conviction for embezzling 

materials, even though confirmed on appeal under 
Frauds by Workmen Act, 1777 (c. 66), s. 6, cannot 
be removed by certiorari^ for that writ is taken 
away by sect. 22 of the statute. — K. v. Cooke 
( 1841), 6 J. P. 709 ; 5 Jur. 1181. 

8086. .] — ^A local Act, 6 A 7 Viet. 

c. Ixxvi., empowered certain comrs. to make an 
assessment for the purpose mentioned in the Act. 
The Act contained several clauses, relating to 
proceedings before magistrates to enforce the 
payment of the assessment, A by sect. 168 pro- 
vided that no proceeding in pursuance of the 
Act should be quashed or vacated for want of 
form, or should be removed by certiorari or other- 
wise into any of the superior cts. The power to 
appeal to quarter sessions was given by sect. 161 : 
— Held: the clause taking away the certiorari 
had a general application to all proceedings under 
the Act, A therefore ajmlied to the case of an 
appeal under sect. 161. — ^B. v. Lindsey JJ. (1845), 
3 Dow. A L. 101 ; 1 New Mag. Oas. 603 ; 2 New 
Sess. Oas. 66 ; 14 L. J. M. 0. 151 ; 6 L. T. O. S. 
219 ; 9 Jur. 791 ; 9 J. P. Jo. 375. 

C. Ejfect of Restriction, 

(a) The Crown, 

8087. Right not taken away.] — ^A certiorari pro 
rege lies on 13 Geo. 3, c. 78, a. 24, relative to high- 
ways before traverse of the indictment or judgment 
thereupon. In cases of this sort there is no dis- 
tinction [between the King A a private person ] ; A 
the words “ tiU such indictment be traversed, etc.,” 
show very plainly that this clause was not intended 
to take away a certiorari at the instance of the 
Crown, for the King does not traverse (per CuR.). — 
B. V, Bodenhah (Inhabitants) (1774), 1 Cowp. 
78 ; 98 B. B. 976. 

AnnotoHona : — Oonsd. B. v, Cumberland County (1795). U 

Term Rep. 194. Apld. R. v. Boultbee (1836), 4 Ad. & El. 

498. 

8088. .] — 1 Ann. c. 18, s. 6, has not taken 

away from the Crown the power of removing by 
certiorari an indictment for not repairing a county 
bridge. 

It is the prerogative of the King to issue his ceriio- 
rari^ A the general words of the statute have not 
taken away the certiorari at the instance of the 
Crown, but only that which issued at the instance 
of the party (Lord Eldon, C.). — CuidBBRLAND 
County (Inhabitants) v, B. (1803), 3 Bos. A P. 
364 ; 127 E. B. 193, H. L. ; affg, S. Q,eubnom, R. v, 
Cumberland County (Inhabitants) (1796), 6 
Term Bep. 194. 

Ar^fOiona Befd. R. v. Allen (1812), 15 East, 333. Hentd. 

R. e. Surrey (1810), 2 Camp. 455 ; R. v, Devon (1826), 

7 Dow. & Ry. K. B. 147 : R. v, Oxfordshire (1826), 3 

h. J. O. S. K, B. 198 ; MoKlnnon v. Penson (1853), 8 

Exch. 819. 

8089. — •.] — (1) 48 Qeo, 3, o. 74, s. 16, does not 
reclude the Crown from removing a conviction 
y justioeB of the peace for penalties, A the order 

of sessions quashing the same, by certiorari. 


(2) Where sessions, upon proof that applt. had 
received from the clerk of the convicth^ magis- 
trates a copy of his conviction signed A sealed 
by such justices, purporting, on the face of it, to 
have been made upon the information of B. A C., 
though such copy was drawn up on the back of 
the paper which contained the information of A. 
the true informer, B. A C. being only the witnesses 
who had been examined in support of the charge, 
A though the same justices had I’etumed to 
sessions to be filed of record a regular conviction 
of the same date, signed A sealed by them, on 
parchment, stating it to have been made on the 
information of A., A supported by the evidence 
of B. A C., according to the truth of the case, 
had qu^hed the latter conviction so returned by 
the justices, as being at variance with the minutes 
of the conviction delivered to applt., without 
entering into the merits of the case upon a pre- 
liminary objection taken by applt., this ct. quashed 
the order of sessions generally, thereby setting up 
again the regular conviction, considering that 
the variance arose from the mere mistake A 
irregularity of the justice’s clerk, A that applt. 
was not really surpnsed by it, but liad waived his 
appeal on the merits. — R, v, Allen (1812), 16 
East, 333 ; 104 E. B. 870. 

Annotations : — As to (1) Confd. R. v. Boiiltboe (1836), 4 

Ad. & El. 498. As to (2) Reid. C’haney v. Payne (1841), 

1 Q. B. 712. 

3040. ,] — The certiorari being taken away 

by the statute [0 Geo. 4, c. 126, s. 821 the prisoner 
could not bring the conviction before the ct., but 
the Crown might have done so, for it has been 
often decided that in such cases the certiorari is 
not taken away from the Crown (Pattbson, J.). — 
B. V. Chaney (1838), 6 Dowl. 281 ; 1 WiU. Woll. 
A H. 64 ; 7 L. J. M. C. 66 ; svb nom. Be Chaney, 
2 Jur. 80. 

Annotations: — ^Eeld. Chaney v. Payne (1841), 1 Q. B. 712. 

Mentd. Re Peerless (1841), 10 L. J. M. C. 67 ; Re Cavanah 

(1842), 6 Jur. 220 ; Ex p, Fletcher (1843), 8 Jur. 146 ; 

R. V. King (1843), 13 L. J. M. C. 43 ; Charter v. Qreame 

(1849), 13 Q. B. 216 ; Re Timson (1870), L. K. 6 Exch. 257. 

3041. Revenue cases.] — The prerogative of 

the Crown to remove into the Ct. of Exch. a cause 
in another ct. touching the Crown revenue, is not 
affected by County Cts. Act, 1846 (c. 95). — 
Mountjoy V, Wood (1856), 1 H. A N. 58 ; 2 
Jur. N. S. 452 ; 27 L. T. O. H, 82 ; 166 E. B. 1 117. 

3042. Unless expressly stated.] — R. v, 

Berkley A Bragge, No. 2478, ante, 

3043. .]— R. V, Clace, No. 2471, ante, 

3044. .] — B. V, Davies, No. 2480, ante, 

3045. .] — A statute taking away a 

certiorari does not take it from the Crown, unless 

expressly mentioned. — P. v, (1816), 2 Chit. 

136. 

3046. .1 — Whore an Act of Parliament 

in general terms takes away the certiorari^ that is 
not binding on the Crown, nor is there any dis- 
tinction, in that respect, between a case where the 
Crown is interested, A a case where the prosecution 
is by a private individual. — R, v, Boultbee (1836), 
4 Ad. A El. 498 ; 1 Har. A W. 713 ; 6 Nev. A 
M. K. B. 26 ; 3 Nev. A M. M. C. 496 ; 5 L. J. M. O. 
67 ; 111 B. R. 874. 

Annotation: — ^Mentd. R. v. Hester (1836), 1 Har. & W. 650. 
(h) Private Prosecutors, 

3047. Whether restriction applicable.] — B. v, 

Bodenhah (Inhabitants), No. 8037, arUe, 

3048. .]-~Cumberland County (Inhabi- 

tants) V, B., No. 3088, ante, 

8049. .] — R. V. Boultbee, No. 3046, ante. 



440 


Crown Practice 


Sect, 7, — Statutory reatfictiona : 8ub-^ect 2, C, (c)0 

(c) Where Want or Excess of Jurisdiction in Inferior 
Court, 

3050. General rule.] — An order of justices not 
warranted by the provisions of an Act of Parlia- 
ment, may be removed into this ct. by certiorari^ 
though the Act contains a section taking away 
the certiorari. 

Nuisances Removal Act, 1856 (c. 121), s. 39, 
taking away the writ of certiorari^ is not applicable 
when the justices have acted without jurisdiction 

contrary to the Act, by maldng an order under 
sect. 7 on the surveyor of highways, without 
exhausting the means provided by sect. 22. — 
R. V. Gossk (1860), 3 E. & E. 277 ; 30 L. J. M. O. 
41 ; 3 L. T. 404 ; 6 Jur. N. 8. 1369 ; 121 E. li. 
446. 

3061. Neglect of statutory provision — 

21 Jac. 1, c. 23, s. 6 .] — Fairley v. M’Conneli., 
No. 3173, 'post. 

3062. Not where discretion exercised 

erroneously.]— R. v. Fowijsr (1834), 1 Ad. & El. 
836 ; 3 Nev. &; M. K. R. 826 ; 2 Nev. ite M. M. C. 
403 ; 110 E. R. 1427. 

3063. Excess of Jurisdiction must be sub- 

stantial.] — R. V. Bristol Sl Exeter Ry. Co., No. 
2741, ante. 

3054. Excess of Jurisdiction not appearing 

on record.] — By 9 Geo. 4, c. 31, s. 27, two justices 
may convict summaiily of a common assault, &: 
conviction or acquittal before them bars faither 
proceedings. Sect. 29 precludes them from exer- 
cising tliis jurisdiction, if they find the assault 
to have been accompanied by any attempt to 
commit felony. Two justices convicted sum- 
marily, as of a common assault, whore it appeared, 
by the depc^ition, that deft, had laid hands upon 
pioseoutor in an indecent manner, but without 
violence. A certiorari being moved for, on the 
ground that the offence, if committed, was accom- 
panied by a felonious attempt, A, therefore, within 
sect. 29 : — Held : inasmuch as no excess of juris- 
diction ai)peai*od on the face of the conviction, & 
tlie evidence, of which the magistrates were the 
judges, did not clearly show an intention to commit 
felony, the ct. would not interfere. — ^A non. (1830), 

1 B. & Ad. 382 ; 109 E. R. 829. 

Anrwtafion : —"BAli. 11. v. Nat Bell Liquors (1922), 91 
L. J. P. C. 146. 

3055. .]— Tithe Act, 1836 (c. 71), s. 96 

takes away the writ of certiorari. A certificate of 
the Tithe Comrs. recited that difference had arisen 
as to the expenses of apportionment in a particular 
parish under the Act, & ordered A. to pay to B. 

& C. a certain sum for those expenses. The ct. 
refused a rule for a certiorari to remove that cer- 
tificate upon affidavits, stating that no such 
differences had arisen, that those costs had been 
paid to the knowledge of the comrs. two years 
before, & that the real object of the certificate was 


to compel the payment of other costa, viz. the 
costs of a reference of certain objections to the 
apportionment. — Exp. Acland (1847), 9 L. T. 0. S. 
146 ; sub nom. Be Acland, 11 J. P. Jo. 348. 

3050 . ,] — A private statute prohibited 

the burning of any rags or bones, or other offensive 
substances, for making manure, or for any other 
purpose of trade or manufacture. Under this 
statute a person was convicted before the justices 
of B. of burning offensive substances for the 

E ose of manufacturing bricks. On motion to 
up &; quash the conviction ; — Held : the 
conviction did not, upon the face of it, show that 
the justices had acted beyond their jurisdiction, 
& as the writ of certiorari was taken away by the 
statute, the ct. could not interfere. — Ex p. Strong 
(1854), 18 J. P. 810 ; 3 0. L. R. 76 ; sub nom. R. v. 
Strong, 3 W. R. 65 ; subsequent proceedings^ 
3 W. R. 73. 

3057. Parties proceeding in defiance.] — 

R. V. Sheppield Ry. Co., No. 3026, ante. 

3058. Conviction under bye-law not 

authorised by statute.] — A local board of health 
made a bye-law (which was duly allowed by a 
Secretary of State), requiring all occupiers within 
the district to remove “ all snow & other obstruc- 
tions ” from the footpaths opposite their premises 
before nine o’clock in the forenoon. Upon in- 
formation laid before a justice under this bye-law, 
that an occupier had omitted to remove, before the 
hour specified, an accumulation of snow which had 
fallen & drifted upon the footpath, he convicted 
her in a penalty for neglecting to remove “ snow,” 
& declined to decide upon the legality of the bye- 
law, which was contested, considering himself 
bound by the fact of its allowance by the Secretary 
of State : — Held : the bye-law was not warranted 
by Public Health Act, 1848 (c. 63), & therefore, 
the justice had proceeded without jurisdiction, 
a certiorari might issue, although it was expressly 
taken away by the statute. — R. v. Wood (1855), 

5 E. & B. 49 ; 1 19 E. R. 400 ; sub nom. R. v. Rose, 
24 L. J. M. (\ 130 ; 1 Jur. N. 8. 802 ; sub nom. 
R. V. Stappordshire J J ., Exp. Wood, 25 L. T, O. 8. 
127 ; 3 W. R.419. 

Annotations : — Refd. H. v. Lnndie (1862), 31 L. J. M. C. 157. 
Mentd. Graham v. Berry (1805), 3 Moo. P. C. C. N. 8. 207. 

3069. Award of costs.] — The ct. issued a 

cortioran to bring up an order for payment of costs 
made under Cmelty to Animals Act, 1849 (c. 92), 
s, 14 to be quashed, though sect. 26 of the Act 
enacts that no order shall be removed by certiorari. 

The justice has no power of ordering, adjudging 
or awarding that the party shall have costs but 
is merely to settle what the costs shall be (Cromp- 
ton, J.). — R. V. Warwickshire JJ. (1856), 6 
E. & B. 837 ; 25 L. J. M. C. 119 ; 27 L. T. O. 8. 
236 ; 20 J. P. 693 ; 2 Jur. N. 8. 930 ; 4 W. R. 
650 ; 119 E. R. 1076. 

Annotation : — Mentd. Exp. NovIb, (1905] 2 K. B. 456. 

3060. Manifest defect of Jurisdiction — 


PART IX. SECT. 7, SUB-SECT. 2.- 

c. ( 0 ). 

3050 i. General rule .] — The right i 
certiorari always exists on the groun 
of want or excess of Jurisdiction 1: 
inferior cts. even where the right i 
expressly taken away by statute.- 
(1882). 21 N. B. L 

51 3. — CAN. 

8050 ii. .] — Kx p. Goodix: 

(1885), 26 N. B. li. 151 .-AiAN. 

(iSSn 17 O. 


8050 vl. .] — 11. V. Galbrait 

(1889). 6 Man. L. R. 14.— CAN. 

8050 vii. R. V. Kknnkd 

(1889), 17 O. R. 159.— CAN. 

8050 viii. .) — ^Nadbau v. Levi 

CORPN. (1890), 10 Q. L. R. 210.- 
CAN. 

^ 8050 ix. .h-Ex p. Hill (1891 

31 N. B. R. 84.— CAN. 

8050 X. .) — R. V. Me Ann (1896 

4 B. a. R. 587.— CAN. 

8050 xi. Re Ruoglbs (1902 

35 N. 8. R. 67.— CAN. 

8050 xil. ,] — R. V. BissRTn 

[191 71 3 W. W. R. 601.— CAN. 

8050x111. ,3 — R. V. RicHMOXi 


(1917J 2 W. W. 11. 1200.— CAN. 

8050 xlv. .] — R. r. Dunning 

(1887), 14 O. R. 62.— CAN. 


8050 XV, .] — R. V. Embry, [1917] 

1 W. W. R. 337 ; 33 D. L. R. 656 ; 27 
Can. Crim. Cas. 116; 10 Alta. L. R. 
139.— CAN. 


d. Whether maxim ** actus 

curiae neminem gravabit ** applies.] — 
Whore Jurisdiction has been taken away 
by statute, the maxim cuius curiae 
neminem gravabU cannot be applied, 
after expiration of times proscribed, 
so as to validate an order either by 
antedating it or entering it nunc pro 
tune. — Re Trkoothio Mabhu (1905), 
87 S. C. R. 79.— CAN. 
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Fraud of applicant,] — (1) Where certiorari is said 
to be taken away by statute, the superior ct, is not 
absolutely depnved of the power to issue the 
writ ; but its action as to the writ is controlled & 
limited, A; it cannot quash the order removed by 
certiorari except upon the ground either of a 
manifest defect of jurisdiction in the tribunal that 
made the order, or of manifest fraud in the party 
procuring it. 

(2) A suggestion of the fraudulent use of the 
legal machinery for winding-up cos. does not 
disclose such manifest fraud as to entitle the 
Supreme Ot. so to proceed. 

(3) Matters on which the defect of jurisdiction 
depends may be apparent on the face of the pro- 
ceedings, or may be brought before the superior 
ct. by affidavit, but they must be extrinsic to the 
adjudication impeached. — Colontal Bank of 
Australasia v. Willan (1874), L. R. .5 P. O. 417 ; 
43 L. J. P. C. 39 ; 30 L. T. 237 ; 22 W. K. 516, 
P. C. 

Annotations : — As to (1) Consd. U. v. Nat Bell Liquors, 

flU22] 2 A. C. 128. Retd. U. v. Woodhouse, fl906] 2 

K. B. 601. Generalli/t Mentd. R. v. Bloomsbury Income 

Tax Comrs., [1915] 3 K. B. 768. 

3061. .] — R. V. Bradley, No. 2844, ante, 

3062. Orders of Justices — Under Highway Acts.] 
— R. V, Derbyshire JJ. (1758), 2 Keny. 299 ; 96 
IS R. 1189. 

3063. — ^ .]~Highway Act, 1773 (c. 78), 

s. 80, which takes away the certiorari, does not 
extend to cases where the justices at sessions act 
wholly without jurisdiction. Therefore, where 
the justices at petty sessions made an order for 
the allowance of tlie accounts of a surveyor of 
highways, which accounts had not previously been 
verifled before one justice, pursuant to the re- 
quisites of sect. 48 of the Act : — Held : they acted 
wholly without jurisdiction, their order was not 
a proceeding, had pursuant to the Act, & conse- 
quently cerhorari lay to remove it into this ct. for 
the purpose of having it quashed. — ^R. i;. Homerset- 
SHIRE J.J. (1825), 6 Dow. & Ry. K. B. 469 ; 3 
Dow. & Ry. M. 0. 273 ; avbaeqitent proceedings 
(1826), 6 B. & 0. 816. 

Annotation .—Mentd. R. V, Sheffield & Manchester Ry. 

(1839), 3 Per. & Dav. 111. 

3064. .] — R. V. Owen (1852), 16 

J. P. Jo. 374. 

3065. — If a turnpike road be out of 

repair, a single justice has no power under General 
Highway Act, 1835 (c. 50), s. 94, to summon the 
surveyor or other officer of the turnpike road to 
appear before justices at a special sessions for the 
highways, & justices at such special sessions have 
no authority to make an order on such officer of 
the turnpike road to repair the road or to pay 
money to be applied to the repairs of it if the 
turnpike trust funds are insufficient, nor without 
giving such officer an opportunity of showing the 
condition of the funds. The clerk of ihe trustees 
of a turnpike road which was out of repair had 
been summoned by a single justice, two justices, 
at a special sessions for the highways, without 
allowing the clerk to show that the turnpike funds 
were insufficient, made an order convicting him 
in a penalty, &; directing him to repair the road in 
a specified time : — Held : though the certiorari 
was taken away by the Act, this order was so 
entirely without junsdiction that a certiorari might 
issue to bring up the order to quash it. — K. v. 
St. Ai^ans JJ. (1853), 22 L. J. M. 0. 142 ; 17 
Jur. 631 ; 1 0. L. R. 630. 

8066. -- — Under Lands Clauses Consolidation 
Aot^ 1845 (o. 18), 8S. 22, 24 — Complaint laid too 
late.] — In the course of 1846 &, 1847, damage was 
done by the operations of a railway co. governed 


by a special act, incorporating the above Act, to 
certain lands, the owner of which, in the year 
1860, claimed compensation for a sum less than 
£50 in respect of the damage, & applied to two 
justices under the above Act to settle the amount, 

& obtained an order from them. No time is 
limited by the above Act for applying to the 
justices, & sect. 146 takes away the writ of ccr- 
tioraru Summary Jurisdiction Act, 1848 (c. 43), 

8. n limits the period for making complaints or 
laying informations, where no time is specially 
limited by the Act under which the complaint 
is made, to six months from the time when the 
matter of the complaint arose. Sect. 38 directs 
that the Act sha.ll come into operation on Oct. 2, 
1848. The order was removed by certiorari, & 
a motion was made to quash it : — Held : after 
Oct. 2, 1848, sect. 11 of the 1848 Act applied to 
all complaints & informations within the meaning 
of that statute, & therefore that the complaint 
had been made too late ; & the order would be 
quashed. — R. v. Leeds & Bradford Ry. Co. 
(1852), 18 Q. B. 343 ; 21 L. J. M. 0. 193 ; 19 
L. T. O. S. 86 ; 16 J. P. 631 ; 16 Jur. 817 ; 118 
B. B. 129. 

Annotation: — Mentd. New River Co. i\ Mather (1875), 44 

L. J. M. C. 105. 

3067. Under Nuisances Removal Act, 1855 

(c. 121).] — R. V, Gosse, No. 3050, ante, 

3068. Appointment of inspector of weights 

& measures.! — The sessions have power to appoint 
inspectors of weights & measures ; &, for such 
appointment, they may. if they think fit, select 
inspectors & superintendents of rural police, acting 
under County Police Act, 1839 (c. 93) ; & therefore 
such appointment cannot be removed by certiorari, 

5 &; 6 Will. 4, c. 63, s. 36, taking away the certiorari, 
— ^R. V, Jarvis (1854) 3 E. & B. 640 ; 18 J. P. 
601 ; 18 Jur. 1051 ; 118 E. R. 1282. 

3069. Removal of district surveyor — 

Demand of illegal fee — Metropolitan Building Act, 
1844 (c. 84), s. 79.] — ^A complaint, under the above 
Act, was preferred to the quarter sessions by W. in 
which W. stated that B. was district surveyor of 
L. & that W. built in li, three dwelling-houses, & 
that three piivies, attached to the back of & 
belonging to them, were built at the same time, 

6 covered in within 21 days after the dwelling- 
houses had been covered in, & that B. first delivered 
an account claiming £2 2a. in respect of each of the 
dwelling-houses which was paid to him, &; after- 
wards an account of 10a. in respect of each of the 
privies, & in his capacity of surveyor, demanded 
& received them from complainant, he not being 
entitled thereto under the Act. The sessions 
made an order that the complaint was well founded, 
& dismissed B. from the office of surveyor. The 
order of sessions was removed by certiorari Sl 
motion was made to quash it. Sect. 104 of the 
Act enacts that it shall not be lawful to remove 
any order, made under the Act, by certiorari.. 
It appeared by affidavit that the second fee was 
claimed on the ground that, wit.hin the meaning 
of the Act, the privies had not been covered over 
within 21 days, & were distinctly rated : — Held 
the order of sessions would be quashed for want of 
jurisdiction. — R. v. Badger (1856), 6 E. & B. 
137 ; 25 L. J. M. 0. 81 ; 26 L. T. O. S. 324; 20 
J. P. 164 ; 2 Jur. N. S. 419 ; 119 E. R. 816. 

3070 . Destruction of obscene publication — 

Metropolitan Police Courts Act, 1839 (c. 71).] — 
An order by a magistrate for the destruction of 
obscene books under Obscene Publications Act, 
1867 (c. 83), s. 1 is bad if it merely states that the 
magistrate was satisfied that the books were 
obscene, but not that he was satisfied that the 
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Sect l,—8taUdofy reafridiona: Svib^^ed. 2, C. (o), 

publication of them would be a misdemeanour, & 
proper to be prosecuted as such. On an applica- 
tion for a certiorari to bring up the order so that 
it might be quashed : — Held : the order did not 
show that the ma^strate had jurisdiction to make 
it ; & this objection was one to the jurisdiction 
& not of form, Sc therefore the proviedons of the 
above Act did not applv, & a cerhoraH must go. 

Sefnbhf sect. 49 of the above Act only takes 
away certiorari in the case of offences made punish- 
able by that statute, & not in all cases decided by 
a metropolitan police magistrate. 

Qu. ; whether on the return under the certiorari 
the justices could amend the order under Quarter 
Sessions Act, 1849 (c. 45), s. 7. — Ex p, Bradlaxjgh 
(1878), 3 Q. B. D. 609 ; 47 L. J. M. 0. 106 ; 38 
L, T. 680 ; 42 J. P. 683 ; 20 W. R. 758, D. 0. 
Annoiations : — ^Retd. R. v. Bradley (1894). 58 J. P. 199; 
p. Norman (1915). 114 L. T. 232. 

8071. Special case by sessions — Public Health 
Act, 1848 (c. 68), s. 137.] — R. v. Fielding, No. 
3624, post. 

8072. Conviction by justices — Game Act, 1881 

(c. 82).] — conviction under the above Act 
Erected the penalty ‘Ho be paid & applied accord- 
ing to law,” & in default of payment forthwith, 
deft, to be imprisoned for two months. 6 & 
6 Will. 4, c. 20, s. 21, enacted that the penalties 
imposed by the above Act were to be “ applied, 
one half to the informer, S: the other half to over- 
seer of the poor, or some other officer, as the con- 
victing justice or justices shall direct of the parish, 
township, or place in which the offence shall have 
been committed.” A motion having been made 
for a certiorari to bring up the conviction, in order 
that it might be quashed : — Held : the certiorari 
was not taken awa;^ in this case by sect. 45 of the 
Act of 1831, the justices having acted without 
jurisdiction, in directing the impiisonment in 
default of the non-payment of a fine which was 
not legally adjudicated on, the jurisdiction to 
imprison only arising on the non-payment of the 
penalty. — Ex p. Hyde (1851), 4 New Sess. Gas. 
745 ; 17 I.. T. O. S. 170 ; 15 J. P. 452 ; 16 Jiir. 
803 ; aubaeqaent proceedinga, sub 'fiom* R. v. Hyde 
(1862), 7 B. & B. 859, n. 

3073, .] — A separate information & 

separate summons were respectively laid & issued 
against two persons for having used nets for the 
purposes of taking game contrary to sect. 23 of 
the above Act. The summons were returnable 
at the same time, &, as the two persons had been 
using the nets together, the two cases were heard 
as one. The two persons were severally con- 
victed in full penalties. Sect. 45 of the Act takes 
away the wnt of certiorari. On cause shown 
agaimt a rule niai for a certiorari to bring up the 
convictions that they might be quashed on the 
grounds that the justices had imposed two dis- 
tinct penalties for one joint office. Sc that they 
had heard the two cases as one ; — Held : there was 
no excess of jurisdiction, Sc the rule must be di a- 
charged. — R. v, Staffordshire JJ. (1868), 32 
L. T. O. S. 105 ; 23 J. P. 486. 

Mentd. Be Brighton Stipendiary Magistrate 
(1893). 9 T. L. R. 522. 

See, further. Game. 

8074. On Insafnclent notice— Factory Act, 

1844 (c. 16), 8. 41.] — Where a summons under 
sect. 41 of the above Act required defts. to appear 
Sc answer the charges on the day following the 
service ; — Held : as the statute was silent as to 
the time to elapse between the service Sc the 


appearance, the justices were the proper judges of 
the reasonableness of the time. Sc tney having held 
the notice to be sufficient, this ct. could not say 
that it was necessarily bad, so as to warrant their 
interference. 

If the justices have misconducted themselves Sc 
acted maid fide, they may be liable to a criminal 
information. The question is, whether we can 
review the conduct of the justices in the ct. below, 
our common law jurisdiction by certiorari having 
been tedeen away. Unless it can be clearly shown 
that they have acted altogether without jurisdic- 
tion, we certainly have no power to do so (Lord 
Campbell, O.J.). — Ex p, Hopwood (1860), 16 Q. B. 
121 5 4 New Sess. Gas. 174 ; 19 L. J. M. G. 197 ; 
14 Jut. 812 ; 117 B. R. 404 ; avib nom. Be Hop- 
wood, 16 L. T. O. S. 134 ; 14 J. P. 690. 

Annotaii(ms .•--'BM. Ex p, WiUiams (1851). 2 L. M. & P. 

680 ; R. V, Whitfield (1885). 15 Q. B. D. 122 ; R. v, 

Glamoraranshire JJ. (1889). 5 T. L. R. 636 ; R. v. Nat Bell 

Liquors. [1922] 2 A. C. i28. Meiltd. Osgood v. Nelson 

(1869). lOB. &S. 119. 

8075. On invalid bye-law — ^Public Health 

Act, 1848 (c. 63), ss. 66, 187.] — Under the above 
Act local boards of health have no general power 
to make bye-laws for carrying out the purposes 
of the Act, but only such bye-laws as are authorised 
by sect. 55, & a bye-law that all occupiers of any 
premises within the district shall properly clean 
& remove all snow, or other obstructions, from the 
footpath Sc channel opposite their respective 
premises, before 9 a.m. of each day is bad. An 
information having been laid against an occupier 
under this bye-law, Sc it having been proved that 
the occupier liad neglected to remove snow, it 
was objected that the bye-law was bad, but the 
justice decided that, inasmuch as it had been 
allowed by the Secretary of State, under sect. 115, 
he could not entertain the objection, Sc he con- 
victed the occupier. The ct. quashed the con- 
viction on certiorari, though sect. 137 enacts that 
no proceeding touching the conviction of any 
offender against the Act be removable by cer- 
tiorari, as the justice had acted without juris- 
diction. — R. V, Wood (1865), 5 B. & B. 49 ; 3 
O. L. R. 1134 ; 119 B. R. 400 ; aub nom, R, v. 
Rose, 24 L. J. M. 0. 130 ; 1 Jur. N. S. 802 ; aub 
nom. R. V, Staffordshire JJ., Ex p. Wood, 26 

L. T. O. S. 127 ; 3 W. R. 419. 

Annclaitivna : — ^Mentd. R. v. Lundle (1861). 31 L. J. M. 0. 

157 ; Graham t>. Berry (1865), 3 Moo. P C. C. N. S. 207. 

3076. Without previous information.] — 

M. being found assisting in illicit distillation was 
arrested in the evening by E., an excise officer, Sc 
two police constables. E. left M. in charge of the 
police, Sc went to find a justice of the peace before 
whom prisoner could be taken, under Excise 
Mai^ement Act, 1827 (c. 53), s. 33. Several 
justices refused to act, but at len^b, on the second 
day after the arrest, one was found, who, after 
hearing the charge, convicted M. There was no 
information or conviction, but only a warrant of 
commitment granted to E., after prisoner failed 
to pay the fine imposed. M. having moved for 
his discharge on the ground of the detention by 
the police having been illegal : — Hdd : (1) E. was 
justified, under sect. 33 of the Act, in leaving M. 
in charge of the police Tihile seeking a justice, Sc, 
whether there was unreasonable dSay or not in 
taking the prisoner before a justice, the justice 
had jurisdiction, Sc the superior ct. could not 
interfere, as the writ of certiorari was taken away 
by sect. 79 ; (2) the arrest was an immediate 
arrest, Sc no information in writing was necessary, 
Sc there was no substantial irregulwty in the pro- 
ceedings. — E vans v. McLoughlan (1861), 4 L. T. 
81 ; 26 J. P. 211 ; 7 Jur. N. S. 1268, H. L. 
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80T7. Convietlon by Oommisslonars of Ezelse.] — 

V. Whttbrbap, No. 2772, ante. 

8078. Order of MetropoUtao Board of Works — 
Compensation to retiring official — Metropolis 
Management Act, 1855 (c. 120), s. 125.] — cer- 
tiarari issued to bring up an order of the Metro- 
politan Board made, under sect. 214; of the above 
Act on an appeal from a decision of the district 
board, by which order compensation was granted 
to D. as an officer to certain comrs. The cer- 
tiorari is taken away by sect. 230. This certiorari 
was issued on affidavits by which it appeared that 
D. was not an officer, &; that consequently the 
order was made without jurisdiction. On showing 
cause against a rule to quash this order : — Held : 
the board had jurisdiction on the appeal to decide 
whether D. was an officer or not, &, even assuming 
that their decision was wrong in fact, the order 
was not without jurisdiction. — R. v. St. Olave’s 
Distiiicjt Board (1867), 8 E. & B. 629 ; 21 J. P. Jo. 
756; 120 E. R. 198; sub nom, R. v. Metro- 
politan Board of Works, 27 L. J. Q. B. 5 ; 30 
L. T. O. S. 132 ; 4; Jur. N. 8. 26 ; 6 W. R. 67. 
Anrudations : — Reid. Colonial Bank of Australasia v. Willan 

(1874), L. 11. 6 P. C. 417 ; 11. v. Woodhouso. [1906] 2 K. B. 

601. 

Compulsory purchase of land.] — See Compul- 
sory Purchase op Land & Compensation, 
Vol. XI., p. 186, No. 663; p. 209, Nos. 908- 
911. 

(d) Indiclments. 

3079. Where common law counts Joined with 
statutory counts.]— 30 Geo. 2, c. 24, s. 20, takes 
away the writ of certiorari, but where counts on 
tiiat statute are joined with counts for a con- 
spiracy at common law to obtain goods by false 
pretences the certiorari is not taken away. — 
R. r. Saunders (1825), 5 Dow. & Ry. K. B. 611 ; 
2 Dow. & Ry. M. C. 691. 

3080. Indictment removed to Central Criminal 
Court — Second removal to Court of Queen’s Bench.] 
— R, V. Brier, No. 2528, ante , 

3081. For keeping gaming house— Disorderly 
Houses Act, 1751 (c. 36), s. 10.] — The writ of cer- 
tiorari at the instance of a deft, is taken away by 
Disorderly Houses Act, 1761 (c. 36), s. 10, in the 
case of an indictment for keeping a gaming house. 
— R. V, Pox (1836), 6 Dowl. 242. 

3082. For keeping a disorderly house — Dis- 
orderly Houses Act, 1751 (c. 36), s. 10.]— On in- 
dictment for, keeping a disorderly house, the power 
of the ct. to grant a certiorari at the dcft.’s instance 
is taken away by Disorderly Houses Act, 1751 
(c. 36), s. 10, whether the prosecution be instituted 
according to sects. 6 & o of that Act, or in the 
ordinary course. — R. r. Sanders (1846), 9 Q. B. 
235 ; 16 L. J. M. C. 168 ; 10 J. P. 803 ; 10 Jur. 
1080 ; 116 E. R. 1264. 

8088. For false pretences — 7 & 8 Geo. 4, c. 29, 

s. 53.]— R. V . Sill, No. 2625, ante . 

( e ) Other Cases, 

3084. Propriety of conviction not discussed — On 
special case sent up from sessions.] — The ct. will 
not allow the propriety of a conviction under 
Turnpike Roads Act, 1822 (c. 126), to be discussed 
upon a special case sent up from sessions, 4 Geo, 4, 
c. 95, 8. 87, having expressly taken away the writ 
of certioraH.—B. v. Beale (1832), 1 L. .T. M. C. 76. 

3085. Prooeedings not brought under review by 


mandamus .] — Re Aire & Oalder Navigation Sc 
Lake Lock Ry. Cos., R. v. West Riding op York- 
shire JJ., No. 3020, ante. 

As to mandamus, see Part VI., ante, 

8086. Interference with right of way — Whether 
within 21 Jac. 1, c. 28.] — ^An action for interference 
ynth a right of way is not removable from an 
inferior ct. of record notwithstanding 21 Jac. 1, 
c. 23, s. 4, without entering into an unconditional 
recognisance for payment of the debt Sc costs, 
under Inferior Ots. Act, 1779 (c. 70), s. 6, amended 
by Imprisonment for Debt Act, 1827 (c. 71), s. 6. — 
Pranks v, Quinsbe (1839), 7 Dowl. 607 ; 2 Will. 
WoU. A H. 68 ; 3 Jur. 1104. 

8087. Fraudulent proceedings— Malversation.]— 
A statute taking away certiorari will not prevent 
the Ot. of Q. B. from setting aside the judgment of 
an inferior ct. in a case of malversation. 

Where, at quarter sessions, some of the justices 
voted in support of an order in which they were 
interested : — Held : the ct. was improperly con- 
stituted, a case of malversation made out, &, the 
order having been removed, notwithstanding a 
statute taking away certiorari, would be quashed. — 
R. V, Cheltenham Comrs. (1841), 1 Q. B. 467 ; 

I Gal. & Dav. 167 ; 10 L. J. M. C. 99 ; 5 Jur. 867 ; 
113 B. R. 1211. 

Annotaiiona : — Refd. Colonial Bank of Australasia v. Willan 

(1874), L. R. 5 P. C. 417. Mentd. R. v. Hertfordshire JJ. 

(1846), 6 Q. B. 753 ; Ex p. Acland (1847), 9 L. T. O. S. 

146 ; Fuller v. Brown (1849), 13 L. T. O. S. 301 ; R. v, 

Abordare Canal Co. (1860), 14 Q. B. 864 ; II. v, Middlesex 

JJ. (1854), 18 J. P. Jo. 390 ; R. v. Surrey JJ. (1855), 19 

J. P. Jo. 756 ; Graham v. Berry (1805), 3 Moo. P. C. C. N. S. 

207. 

8088. .]— By 7 & 8 Geo. 4, c. 53, s. 79, no 

certiorari shall be issued at the suit of any deft, to 
remove any proceedings before magistrates under 
the Excise Acts, provided that the enactment 
shall not extend to any certiorari on behalf of the 
Crown out of the Ct. of Exch. A maltster having 
procured the conviction of a servant for an offence 
under 7 & 8 Geo. 4, c. 52, s. 46, by collusion with 
the servant, & in order to protect himself against 
proceedings for the same offence, the Ct. of Q. B. 
granted a certiorari Sc quashed the conviction. — 
R. V, Ghxyard (1848), 12 Q. B. 527 ; 3 New Mag. 
Cas. 43 ; 3 New Sess. Cas. 207 ; 17 L. .). M. 0. 163 ; 

II L. T. O. S. 240 ; 12 J. P. 456 ; 12 Jur. 655 ; 
116 E. R. 905. 

Annotaiiona : — Mentd. Re Shropshire JJ., Ex p. Blcwltt 

(1866), 14 L. T. 698 ; R. v, Huffhes (1879), 48 L. J. M. C. 

151. 

8089. .] — Colonial Bank op Australasia 

V. WnJAN, No. 3060, ante. 

8090. Consent of parties — Whether amounting to 
exception.] — By Municipal Corpns. Act, 1835 (c. 70), 
s. 90, councils of corporate boroughs are empowered 
to make bye-laws. By sect. 91 offences against 
such bye-laws may be punished by summary con* 
viction. By sect. 132 the writ of certiorari is 
taken away. The recorder, upon an appeal against 
such a conviction for an offence against a bye-law, 
having, with the consent of the parties, stated a 
case & referred, as the only question for the ct. to 
determine, the question whether the facts amounted 
to an offence within the bye-law, & the ct. having 
granted a writ of certiorari to bring up the case : — 
Held : by virtue ot the consent of the paorties, 
the ot. might receive the case, Sc determine the 
question, although the writ of certiorari was taken 
away. — R. v. Dickenson (1867), 7 E. & B. 831 ; 
26 L. J. M. C. 204 ; 29 L. T. O. S. 180 ; 22 J. P. 


PART IX. SECT. 7, SUB-SECT. 2.— 

0 . (•). 

S, Whether when act done is 


contrary to fundamental principle of 
criminal procedure,} — Re Sing Kbb 
( 1901), 8 B. C, R. 20.— CAN. 
f. Whether when appeal not heard 


on merita.y-K, v, Oaswrll (1872)* 
33 U. O. R. 303.— CAN. 


g, R. V, Bbcrbr (1891), 

20 O. R. 676.— CAN 
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Crow Practice. 


Sect, 7. — Statutory restricfiona : SvbsecL 2, (7. (e). 
Sect, 8: S\£b'^ecta, 1 , 2 3,] 


243 ; 3 Jur. N. S. 1076 ; 5 W. R. 654 ; 119 E, R. 
1455. 


Annalaii^ .^Contd. R. v. Chantrell (1875), L. R. 10 Q. B. 
587. Memd. Kydd v, Liverpool Watch Committee, (1907 J 
2 K. B. 591. 


3091. —.] — On an appeal against a con- 

viction under Cruelty to Animals Act, 1849 (c. 92), 
s. 2, the sessions, with the consent of counsel on 
both sides, confirmed the conviction, subject to a 
case to ^ stated for the Ct. of Q. B. A writ of 
certioraH, for the purpose of bringing up the 
conviction &: the case, had been obtained. By 
sect. 26, no conviction, judgment or proceeding 
relative thereto, shall be removed by certiorari^ or 
otherwise, into any superior ct. : — Held : the writ 
of certiorari^ having been taken away generally, 
without any exception in favour of a special case, 
the consent of the parties could not give the ct. 
jurisdiction, & therefore the writ had issued im- 
providently, & must be quashed. — B. v, Chantrell 
(1875), L. R. 10 Q. B. 587 ; 44 L. .7. M. C. 94 : 
33 L. T. 305 ; 39 J. P. 472 ; 23 W. R. 707. 


Annotations Mentd, R. V. WalHall Overseers (1878), 3 
Q. B. D. 157 ; He ('arpenter & Bristol Corpn. (1907), 71 
417 ; Kydd v, Liverpool Watch Committee, (19071 
2 K. B. 591. 


3002. Informality of procedure — Not amounting 
to excess of Jurisdiction.] — 13 Geo. 3, c. 78, s. 80, 
proMbits the removal bjr certiorari into the Ct. 
of K. B., of any proceedings had in pursuance of 
that Act. WTiere an order was made by two 
justices, & confirmed by the sessions, for diverting 
a road, professedly under the authority of, but, 
as w^ alleged, without pursuing all the formalities 
required by, the Act : — Held: the certiorari was 
still taken away, &, after the proceedings had been 
in fact removed, the ct. would quash the certiorari^ 
q\iia improvide enianamt, &; refuse to discuss the 
sufficiency or insufficiency of the order. — R. v. 
Casson (1823), 3 Dow. & By, K. B. 36 ; 1 Dow. & 
Ry. M. C. 486. 


Amwtaiions R. v. Somcraetsliire JJ. (1825). C 

R. V. Cambndifeshire JJ. 
Mentd. R. v. Cook (1841), 5 

Jut. 1181. 


3093. .] — R. V. Sheffield Ry. Co., 

No. 3026, ante. 


3094. .] — Summary Jurisdiction Act, 

1848 (c. 43), s. 27, provides that where quarter 
scions, upon an appeal against an order, direct 
either party to pay costs, such order shall direct 
such costs to be paid to the clerk of the peace, 
to be by him paid over to the party entitled : — 
Held : a mistake in ordering costs to be paid 
directly to the party to the appeal instead of to 
the clerk of the peace, was not a defect of juris- 
diction, but merely erroneous procedure, &, 
therefore, where such an order had been made 
under an Act taking away the certiorari, the ct. 
would refuse to set it aside when brought before 
them by certiorari,—]^, v, Binney (1853), 1 E. & B. 


810 ; 22 L. J. M. 0. 127 ; 17 J. P. 440 ; 17 Jur. 
854 ; 1 0. L. R. 236 ; 118 E. R. 640. 

Annataiion : — ^Batd. R. v. Winder, (1900] 2 Q. B, 686. 


Sect. 8.— STAGE OF PROCEEDINGS AT WHICH 
WRIT GRANTED. 

SuB-sECJT. 1 . — Inferior Courts op Civil 
Jurisdiction. 

3095. General rule — ^Not after Judgment — Judg- 
ment by default.] — It is a general rule that 
certiorari does not lie to remove a cause from an 
inferior ct. after judgment signed there, especially 
where deft, suffered judgment by default. — 
WAI.KER Gann (1826), 7 Dow. & Ry. K. B. 769. 
Annotations : — Difltd. Godley v. Marsdeu (1830), 6 Bln?. 433. 

Apld. Smith V. Stocking: (1835), 1 Har. & W. 194 ; Kemp 

c. Balne (1844), 1 Dow. & L. 885. 

3096. Interlocutory Judgment.] — 

Where a cause was removed from an inferior ct. 
after interlocutory judgment, & before inquiry, 
the ct. refused to award a procedendo, — Godley v. 
Marsden (1830), 6 Bing. 433 ; 4 Moo. & P. 138 ; 
8 L. J. O. S. C. P. 138 ; 130 E. R. 1347. 

Annot<Aion : — Consd. Smith i’. Stocking (1835), 1 Har. & W. 

194. 

3097. Except to enforce execution.] — 

The Act [21 Jac. 1, c. 23] restricts the removal of 
a cause to any time before judgment ; after 
judgment it can only be removed by writ of 
error. We have no power therefore, except for 
the purpose of enforcing execution under the Act, 
to remove the proceedings after judgment, except 
by certiorari with a writ of error (Parke, B.). — 
I^WES V, Hut(TONSON (1835), 1 Cr. M. & R. 766 ; 
3 Dowl. 506 ; 5 Tyr. 236 ; 4 1 j , J. Ex. 59 ; 149 
B. R. 1289. 

3098. .] — The general rule is that no 

certiorari will issue to bring up the record of an 
inferior ct. after judgment. — Kemp v, Balne, No. 
2990, ante, 

3099. Before issue Joined— Statutory time limit 
— 21 Jac. 1, c. 23, s. 2.] — W. sued out of the Tolzey 
Ct. of B. a writ of foreign attachment against 0., 
& seized goods of his under it. The writ was 
returned on Feb. 14. On Feb. 17, B. filed a claim 
of property, alleging the goods to be his, & praying 
a return of them. To this W., on Apr. 10, replied, 
alleging that the property was in C., & not in B., 
concluding to the country, & added the similiter. 
On May 1 1 , the suit was entered in the issue book 
for trial &; it came on for trial on July 12, when B. 
tendered a certiorari, sued out ex p, in the ordinary 
way, in the Ct. of Exch., to remove the suit then 
pending in the Tolzey C^t. under the title of W. 
pltf., C. deft., & B. claimant. On a motion for an 
attachment against the judge of the Tolzey Ct. 
for refusing to receive this certiorari : — Held : B. 
was not entitled to sue it out, under sect. 2 of the 
above Act. 

Semble : a writ of certiorari cannot be had by 
claimant of goods under a foreign attachment. 


3092 i. Informality of procedure — Not 
amemrUing to excess of jurisdiction .] — 
The erroneous allowance of certain 
items of costs being within the juris- 
diction of a judge, will not, where 
certwrari iH wholly taken away, affect 
j2<‘.^re«trlctioii. — R. v. Brown (1888), 
16 0. R. 41.- — CAN. 


f9*R**‘ -J — R- Hood. R. 

*-McB01{aUj (1895), 28 N. 8. 11. 159. 

— CAN. 


— TT — Where def 

appeared in the forenoon of the da 
(ot before the hour for which he wa 
snnunoned), pleaded guilty & paid hi 


fines, &, was again at the proper hour 
convicted, the informations having 
been in the meantime amended ; 
upon application to quash : — Held : 
the grounds were not such as to alTeot 
the jurisdiction so as to make 2 Edw 
Vn. c 12 inappUcable. — K. e. Renaud 
(1909), 18 O. L. R. 420 ; 13 O. W. H. 
1090. -M5AN. 

PART IX. SECT. 8, SUB-SECT 1. 

h. General rule — Not after ver- 
dicf.l— T ully t>. Glass (1833), 3 O. S. 
149.— CAN. 

80951. Not after judgment ,} — 


Douglas v, Hutchinson (1837), 5 
O. S. 341.— CAN. 

800511. MoKbnzie V. 

Keene (1859), 5 U. C. L. J. O. 8. 225.— 

CAN. 

8005 lU. Re Erb (N o. 2) 

(1908), 12 O. W. R. 118, 16 0. L. H. 
597.— CAN. 

k. After judgment — d: appeal,]-^ 
Re Bates (1876), 40 U. C. R. 284.— 

CAN. 

l. — — Even though appeal 
pending .} — O'Reilly v^ Ooyle (1902), 
37 I. L. T. 10.— IR. 
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In Buch a case the joinder of issue with claimant is 
a joinder of issue mthin sect. 2 of the above Act 
& therefore if the writ could be had, it must be 
sued out within six weeks after that issue joined. — 
Bruce v. Wait (1837), 3 M. & W. 21 ; 7 L. J. Ex. 
13 ; 160 B. B. 1039; sub nom. Wait v. Ooombbs, 
Murp. & H. 328; subsequent proceedings (1840), 
1 Man. Be O. 1. 

Annolalion : — ^Msiitd. London Joint Stock Bank v. London 
Corpn. (1880), 6 C. T. D. 494. 

See^ alaOf County Courts, Vol. XIII., pp. 643- 
644, Nos. 081-084. 


Sub-sect. 2. — Indictments. 

3100. Removal lor trial — Whether before indict- 
ment found — Application by Crown — Granted as of 
course.'^ — R. v, Jameson, No. 2477, ante. 

3101". Apprehension of bias — Possi- 

bility of difficult point of law — Resulting postpone- 
ment of trial.] — R. V. James, Staden & Broom, 
No. 2520, ante. 

3102. Before trial — At instance of prose- 

cutor.] — The prosecutor has a right to remove his 
indictment at any time before trial. 

Where the prosecutor of an indictment has 
removed it by certiorari & there is no irregularity 
in the proceedings, the Ct. of K. B. cannot oblige 
liim to pay deft, his costs incurred below. — 
R. V. Passman (1834), 1 Ad. & El. 603 ; 2 Dowl. 
629 ; 3 Nev. & M. K. B. 730 ; 2 Nev. & M. M. C. 
374 ; 3 L. .7. M. C. Ill ; 110 E. R. 1338. 
Annotations : — Refd. H. v. Higgrins (1836), 5 Ad. & El. 654. 

Mentd. R. v. Cantwell (1853), C Cox, C. C. 345. 

3103. After removal from quarter 

sessions to Central Criminal Court — At instance of 
defendant.] — An indictment under Disorderly 
Houses Act, 1761 (c. 36), removed from sessions 
into the Central CMminal C^. at the instance of 
prosecutor, pursuant to Central Criminal Ct. Act, 
1834 (c. 36), s. 16, may afterwards be removed into 
the Ct. of Q. B. by certiorari at the instance of deft, 
before trial. — R. v. Brier, No. 2528, ante. 

3104. Not after plea of guilty — Removal 

from Central Criminal Court.] — On a motion for 
a writ of certiorari to remove two indictments 
from the Central Criminal Ct. into this ct. ; — 
Held : the rule would be discharged. 

The difficulty I feel is in allowing a removal 
after a plea of guilty (Wiohtman, J.). — R. v. 
Gregory (184.3), 2 L. T. O. S. 128, 166; sttbsequetii 
proceedings, 1 (^ar. & Kir. 228. 

3106. Before verdict.] — R. v. Hube, No. 

2611, ante. 

3106. After verdict & before Judgment — To 

take objections in arrest of Judgment.] — If deft, who 
has been convicted on an indictment in an inferior 
jurisdiction, remove the record to the K. B. by 
certiorari between verdict & judgment, with a 
view of making objections to the indictment in 
arrest of judgment, the ct. will send the record 
back by procedendo, without ^ing into the 
objections to the indictment. — R. v. Jackson 
(1796), 6 Term Rep. 146 ; 101 E. R. 480. 

3107. To apply for new trial.] — ^The 

ct. Infused a certiorari to remove an indictment for 
a misdemeanour, & proceedings thereon at assizes, 
after conviction & before jud^ent, which was 
prayed for the purpose of appl>ang for a new trial, 
on the judge’s report of the evidence, upon the 


ground of the verdict being against evidence & 
the judge’s direction. — R. v. Oxford County 
(Inhabitants) (1811), 13 East, 411; 104 E. R. 
420. 

Annotation Apld. Ex p. OolUus (1899), 63 J. P. Jo. 809. 

3108. .] — Ex p. CoiJJNS (1899), 

63 J. P. Jo. 809, D. C. 

3109. Removal to quash-;-Not before trial.] — 

The ct. never quashes indictments for serious 
offences before trial but upon the clearest Sc 
plainest grounds, but leaves the party to his 
remedy by demurrer or compels him to plead. — 
R. V. Wetheritx (1784), Cald. Mag. Cas. 4.32. 

3110. After verdict Sc before Judgment — 

If no writ of error lay.] — R. v. Porter, No. 2927, 
ante. 

3111. Whether after Judgment— Where 

writ of error lay.] — An indictment & proceedings 
were removed by certiorari, Sc deft, would have 
discharged himself by exception to the indictment : 
— Held: he could not do this because the judg- 
ment being given he could not discharge it unless 
he brought a writ of error. — R ice v. R. (1616), 
Cro. Jac. 404 ; 79 E. R. 345. 

3112. .]— R. V. Dixon (1703), 

1 Salk. 150 ; 3 Salk. 78 ; 2 Ld. Raym. 071 ; 6 
Mod. Rep. 61 ; 91 E. R. 138, 702. 

Annotations : — Refd. Garland v. Barton (1737), Andr. ‘J7 : 
R. V. Nichols (1742), 13 East, 412, n. 

3113. .] — R. V. Seton (Inhabi- 

tants), No. 3117, post. 

3114. .] — After judgment on demurrer, 

an indictment wliicn is still bad on demurrer cannot 
be quashed at the instance of prosecutor. — 
R. V. Smith (1838), 2 Mood. Sc R. 109, N. P. 
Annoiatwn : — mentd. H, i\ Pringle (1840), 2 Mood. & R. 

276. 

3116. By motion for error on record.] 

— ^After conviction Sc judgment at sessions, the 
ct. will not grant a certiorari to remove the proceed- 
ings for the purpose of having an indictment 
quashed on motion for error on the record. — 
R. V. Pennegoer (Inhabitants) (1822), 1 B. & 0. 
142 ; 2 Dow. & Ry. K. B. 209 ; 1 Dow. & Ry. M. C. 
243 ; 107 E. R. 53. 

AnnotatUm : — Reid. R. i'. Wykehani (1828), 6 L. J. O. 8. M. C. 
71. 

3116. To bring writ of error — Fiat 

of Attorney-General necessary.] — Ex p. Leer, No. 
2414, ante. 


SuR-sECT. 3 . — Determination of Justices. 

See, now, C. O. R., rr. 21, 29, 30. 

3117, General rule.] — The ct. quashed a cer- 
tiorari., wliich was issued before, but not served 
until after judgment on an indictment for a mis- 
demeanour. After judgment, the record can only 
be removed by a wi^ of error. 

In the case of summary proceedings, orders, Sc 
convictions before magist rates, the proceedings 
may be removed by certiorari after judgment, 
because such proceedings can only bo removed by 
certiorari, but where a judgment has been given 
on an indictment the record must be removed by 
writ of error (Lord Kenyon, C.J.). — R. v. Seton 
(Inhabitants) (1797), 7 Term Rep. 373; 101 

E R. 1027. 

Annoiaiion : — Refd. R. v. Wilson (1844), 6 Q. B. 620. 

3118. Whether before appeal.] — Warwick 


part IX. SECT. 8, sub-sect. 2. 

m. Removal for trial — Whether afte 
jua^entr^To apply for new trial, 
11 U. C. R 

7 . — CAN. 


not grant certiorari to remove an 
indiotmont from quai'ter sessions after 
Judgment has been pronounced. — R. 
V. Lucas (1834), 2 Fox & S. Ir. 30. — 

IR. 


ment has been entered up in the 
Superior Ct., upon a conviction In such 
ct., the right to certiorari to remove 
the record does not exist. — NA 14 .Y v. 
R. (1884), 16 Cox, C. C. 638 ; 16 


.1— The ct. wlU 


-,] — Whore judg- 



Crown pRAcnoB. 
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Sect, 8. — Stage of proceedifwe at which %ctU granted: 
Sub ject S. Sect. 9 ; otib-aeet* 1, Jg,] 

Borough Case (1734), 2 Stra. 991 ; 1 Bott’s Poor 
Law, 6th ed. 58 ; 93 E. B. 988 ; sub votn, B« v. 
Warwick Borough JJ., Chinn. 99. 

AnnotaHon: — Befd. H. v. Harman (1739), Andr. 313. 

8119. .] — cerfwrari lies to remove an 

order of justices appointing overseers before appeal. 
— R. r. Harman (1789), 7 Mod. Bep. 287 ; Andr. 
343 ; 87 E. B. 1246. 

.dnnofoWon# R. v. WlUatts (1846), 14 L. J. M. C. 

167. Hentd. R. v. Jones (1740), 7 Mod. Rep. 410. 

8120. Questions of fact in issue.] — Let it 

be a standing rule that no certiorari go to remove 
an order or two justices, till the matter be 
determined on appe^ ; & if they do, yet a proce- 
dendo may go. This ct. cannot meddle with 
matter of fact, & there is no remedy after because 
the next quarter sessions is over (per Cur.). — 
R. r. Ailesbury (Inhabitants) (1700), Fortes. 
B^. 309 ; 92 £. B. 865. 

8121. Where time limit imposed by statute.] 

— ^B. V. Houlditch (1740), 1 Bott’s Poor Law 6th 
ed., Vol. 2, p. 761. 

Annotation R. v, Willatte (1845), 14 L. J. M. C. 

157. 

3122. Application by party in whose 

favour order made.] — The rule that a certiorari 
to remove an order for the purpose of quashing it, 
ought not to issue until the time for appealing 
against the order has expired, applies only where 
the certiorari is prayed for the party in whose 
favour the order is made. — R. v. Wiltats (1845), 

7 Q. B. 516 ; 1 New Mag. Cas. 340 ; 14 L. J. M. 0. 
167 5 6 L. T. O. S. 172 ; 9 J. P. 361 ; 9 Jur. 609 ; 
116 E. B. 683 ; sub nom, B. x\ Wollatts, 2 New 
Bess. Gas. 6. 

8128. Appeal pending.] — Warwick Borough 
Case (1734), 2 Stra. 991 ; 1 Bott’s Poor Law, 6th 
ed. 53 ; 93 E. R. 988 ; sub nom, R. v, Warwick 
Borough JJ., Cunn. 99. 

Annotaiion : — Befd. R. v, Hannan (1739), Andr. 343. 

3124. .] — R. v. Harman, No. 3119, ante, 

8125. .] — R. V, Sparrow & XJrquhart 

(1787), 2 Term Rep. 196, n ; 100 E. R. 106. 

8126. .] — Certiorari will not be granted to 

quash a conviction at pett;^ sessions while an appeal 
to quarter sessions against the conviction is 
pending. — R. v. Barnes, Ex p. Vernon (Lord) 
(1910), 102 L. T. 860 ; 74 J, P. 231, D. C. 

3127. Whether after appeal heard — With acqules- 
cenee of parties.] — ^R. v. East Riding op York- 
shire JJ., No. 2920, ante, 

3128. ,] — The ct. will not grant a certiorari 

to remove an order of quarter sessions confinning 
an order of removal, upon the suggestion that the 
removing parish had fraudulently conceided the 
fact that the pauper’s settlement had been adjudi- 
cated, on an apj^al in another ct. on a settlement 
acquired since that upon which they last removed, 
to be in their parish. — R. v. Bristol (Recorder) 
(1846), 5 L. T. O. S. 100 ; 9 J. P. Jo. 309. 

3129. Where no appeal.] — ^R. v. Eaton, No. 
2468, ante. 

3180. Not after order acted upon.] — This ct. 
will not issue a certiorari to bring up a distress 
warrant, issued by two justices of the peace, on an 


order of the revising banister for the payment 
of costs in pursuance of Parliamentary voters 
Registration Act, 1848 (c. 18), as. 46 & 71, on the 
ground of want at jturisdiction, after the warrant 
has been acted upon. — Be Bradley etc., Glou- 
cester City JJ. (1868), 11 W. R. 640. 

Annotation: — Bald. Jackson v. Roth (1918), 16 L. G. R. 

907. 


Sect. 9.— PROCEDURE. 

Sub-sect. 1. — Cbrtiorabi to remove for 
Trial in Civil Oases. 

A* The Application. 

3181. To whom made — Judge In chambers — 
Cause In county oourt.] — The ct. will not entertain 
an application for a certiorari to remove a plaint 
from the countv ct. under County Ots. Act, 1846 
(c. 95), s. 90, it being the proper subject of an 
application to a judge at chambers. — Robertson 
V. Womack (1850), 1 L. M. & P. 490 ; 19 L. J. Q. B. 
367 ; 16 Jur. 579. 

See, also. County Courts, Vol. XIII., p. 544, 
Nos. 987, 987a. 

What courts may issue writ.] — See Sect. 3, ante. 

8182. How made — ^Ex parte — Cause in county 
court.] — Symonds v. Dimsdale, No. 2489, ante. 

3133. .] — The application to a 

judge for an order for a certiorari to remove a 
cause from the county ct. under Coimty Ots. Act, 
1846 (c. 95), s. 90, is ex p. — Haddon v. Gompertz 
(1849), 12 L. T. O. S. 428 ; 13 J. P. .To. 87. 

8134. Cause in Mayor’s Court — Court 

of Chancery.] — Jones v. Hey, Hey v. Bate 
(1869), 17 W. R. 996. 

Annotation: — ^Folld. Tracy i\ Open Stock Exchange (1871), 

L. R. 11 Eq. 556. 

8135. .]— Where a suit 

brought in the Mayor’s Ct. was removed by writ 
of certiorari into the Ct. of Ch. &> where it appeared 
upon the face of the bill in the Mayor’s Ct. that some 
of pltfs. were out of the jurisdiction of that ct. 
an order was made ex p., without further evidence, 
that the suit in the Mayor’s Ct. be retained in this 
ct. — Tracy v. Open Stock Exchange (1871), 
1j. R. 11 Eq. 656 ; 40 L. J. Ch. 159 ; 19 W. R. 
379. 

3136. Time for making — Local court of record— 
Within six weeks of Joinder of issue — 21 Jac. 1, o. 23, 

s. 2.] — Bruce v. Wait, No. 3099, ante. 

8137. Mayor’s Court, London — ^Within one 

month of service of plaint — Or before action 
entered for trial,] — With respect to actions in 
the Mayor’s Ct. of London, Borough Local 
Cts. of Record Act, 1872 (c. 86), does not override 
Mayor’s Ct. of Ijondon Procedure Act, 1867 
(c. clvii.), R. 17, under which the writ of certiorari 
removing the cause into a superior ct. must be 
lodged idthin one month after the service of the 
plaint, or before the action shall have been entered 
for trial.— Price v. Shaw (1888), 69 L. T. 480, D. 0. 

8188. .]— By Mayor’s Ct. of 

London Procedure Act, 1867 (c. clvii.), s. 17, two 
alternative periods for lodging the writ of certiorari 
are limited, dc consequently the writ may be lodged 
after the expiration of one month from service 


PART DC. SECT. B, SUB-SECT. 8. 

8128 i. Appeal pending .) — The right 
to certiorari is taken away upon eerrioe 
of notice of appeal. — R. v. Lynch 
(1886), VZ O. R. 372.— CAK. 

^ 8128 ii. .J— 'R. V. Haines, Ex p. 

McCobquindalx (1908), 39 N. B. fL 


49 ; 6 E. L. R. 374 ; 15 Can. Oini 
Cas. 187.-43AN, 


PART IX. SECT, g, SUB-SECT. 1.— A. 

p. Who eniUled to apply — Not 
pJairUitf when he hoe detfberauty eeteeted 
the inferior tribimal.}^Pltt, is not 
entitied to a writ of cemorari to remove 


Ids own plaint from an inferior ot. 
he having deliberately selected thai 
tribunal for the trial of it. — ^P rud- 
UOMMX v.Lazurk (1864), 3 P. R. 366.— 
CAN. 

q. Time for rhakino — Judge in 
chambers — Failure to move in prescribed 
Hme.h--Re Baoemak's Asskssbucnt 
(1981), 54 N. S. R. 148.— CAN. 
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Part IX.— Certiorari. 


of the plaiot} provided the action ehall not have 
been entered for trial. — ^P rdc t;. Smith (188S), 
20 Q- B. B. 648 ; 67 L. J. Q. B. 386 ; 68 L. T. 606 ; 
86 W. B. 680, 0. A. 

.] — 8ee^ further^ Mayor’s Court, London. 

county oourt.l — See County Courts, VoL 
Xlll., pp. 488, 648, 644, Nos. 826, 981, 082, 084. 

8189. Affidavits — Necessity for.] — The writ of 
certiorari not being a ministerial writ, but a 


appearance & suffer^ judgment by default, 
removed the proceeding by certiorari into the 
Ct. of K, B. without entenng into any recomiisance : 
— Held : the case was within sect. 8 of the above 
Act A the ct. award a procedendo for the deft.’s 
, default in not entering into the recognisance 
I thereby required, the damages being laid only at 
£13 . — ^Lhb V. Goodlad (1824), 4 Dow. & By. K. B. 


prerogative writ as mandamus, habeas corpus^ etc. 
must have proper foundation on an affidavit, 
or on the face of the writ (Lord Mansfield, C. J.). , 
— B. V. Plumbb (1772), LolTt, 69 ; 98 E. B. 632. 

8140. .] — ^WiLLiAMB V. Thomas (1782), 

2 Doug. K. B. 761, n ; 99 E. B. 479. 

AnitotoRona : — Mentd. Jones e. Davis (1822), 1 

L. J. O. B. K. B. 54 : Landens v Shell (1834), 3 Dowl. 90. 

8141. How intituled.] — Where a plaint is 

removed by certiorari out of the Brighton Ct. of 
Requests into the Q. B. the affidavit used on an 
application in the causo so removed may be 
intituled in the Q. B. — ^Franks v. Wicks (1841), 

9 Dowl. 489 : 6 J. P. 242 ; 6 Jur. 341. 

^nno^o^iow alantd. Neale v. Ellis (1843), 12 L. J. Q. B. 

320. 

8142. .] — OoLLiEU V. Love, No. 3160, 

post 

In support of application to remove indict- 
ments for trial.] — See Nos. 3210-3216, poet 

In support of application for certiorari to 

quash.] — See Nos. 3394-3432, poet 

In support of application to quash certiorari.] 

—See Nos. 3564, 3566, poet 

In support of certiorari to remove depositions 

for ball.] — See Nos. 3629, 3630, poet 

Necessity for stating all material facts.] — 

Sec County Courts, Vol. XIII., p. 541, Nos. 986, 
992. 

B, Recognisances. 

Procedendo generally, see Sub-sect. 1, P., post 

3143. Necessity for — Inferior Courts Act, 1779 
(c. 70), s. 6 — Claim for £20 — Procedendo not 
awarded.] — Where pltf., in an inferior jurisdic- 
tion, brought an action for £8 17 k. 3d,, but laid 
his damages in the declaiation at £20, & deft., 
after interlocutory judgment signed against him, 
removed the cause into the Ct. of K, B. by habeas 
corpus cum causd, without entering into the 
recognisances required by sect. 6 of the above 
Act, the ct. refused a procedendo, — ^Attbrborough 
V. Hardy (1824), 2 B. & C. 802 ; 4 Dow. & By. K. B. 
362 ; 2 L. J. O. S. K. B, 172 ; 107 B. R. 581. 
Anwiiaiim. :—kv\d, Brady r. Veeres (1836), 2 Har. & W. 

320* 

8144. j—Where the 

damages laid in the declaration are exactly £20, 
it is not necessary to enter into the recognisances 
required by sect. 6 of the above Act, & Imprison- 
ment for Debt Act, 1827 (c. 71 ), s. 6, on removing 
the cause out of an inferior jurisdiction, even though 
deft, knows that a less sum is sought to be recovered. 
—Brady v. Vehrbs (1886), 2 Har. & W. 320. 

8145. Frivolous Arrests Act, 1811 (c. 124), 

«• 3 — Claim for £13 — Procedendo awarded.] — 
Where deft, in an action brought in an inferior 
ct. for defamation, after entering a common 


AnnoUAUm PoUd. Pranks r. Qnlnseo (1839), 2 Will. Woll. 

Of/ H. 58. 

8146. Imprisonment for Debt Act, 1827 

(c. 71), 8. 6 — Claim under £20 — Procedendo awarded.] 

— ^Where an action of trover, in which the damages 
are laid under £20, is removed by deft, from an 
inferior into a superior ct., without entering into a 
recognisance to pay the debt & costs pursuant to 
sect. 6 of the above Act, pltf. is entitled to a 
procedendo , — Furnish v, Swann (1830), 10 B & C. 
458 ; 5 Man. & By. K. B. 452 ; 8 L. J. O. S. K. B. 
224 ; 109 E. B. 621. 

3147. .1 — Oatton V, Paiers 

, .(1837), Will. Woll. dc Dav. 4o ; sub nom. Cotton 
V, Baiers, 1 Jur. 22. 

8148. Action for damages 

Pranks ^ 

8149. Cause removed by one of two defendants — 
Ball must be found for both.] — Where one of two 
defts. removes a cause from the Lord Mayor’s 
Ot., a procedendo will be awarded, unless bail be 
put in for both. — Keat v, Goldstein (1827), 
7 B. & C. 625 ; 1 Man. & By. K. B. 306 ; 6 
L. J. O. S. K. B. 33 ; 108 E. R. 819. 

3150. Mayor’s Court, London — On process of 
foreign attachment — Procedendo awarded on failure 
to put in special bail in court above.] — (1 ) Where a 
suit in the Mayor’s Ct., & a foreign attachment, 
issued according to the custom of the City of 
London, is removed into a superior ct. by certiorari^ 
pltf. is entitled to a procedendo^ unless deft, puts 
in special bail in the ct. above. 

(2) A return was made omitting to show that 
the garnishee resided within the jurisdiction of 
the Mayor’s Ct. : — Held : no objection to the 
return, wMch was in the usual form. — Day v, 
Paupierre (1849), 13 Q. B. 802 ; 18 L. J. Q. B. 
270 ; 14 L. T. O. S. 64 ; 14 .lur. 40 ; 116 E. B. 
1470. 

Annotations: — As to (1) Consd.. London Coron. v, Cox 

(1867), L. R. 2 H. L. 239. Befd. Bastow r. Gant (1852). 

13 Q. B. 807. Generallv, Mentd. Re AVilkins (1873), 27 

L. T. 825 ; London Joint Stock Bank v, London Corpn. 

(1875), 1 C. P. D. 1. 

.] — ^The rule which requires 
deft, in the Mayor’s Ot. to put in special bail in 
order to dissolve a foreign attachment issued by 
that ct. against his goods, applies to a case in 
which deft, is sued as ex or. or administrator, Ss 
if the suit is removed by certiorari, a proeedmdo 
will issue, unless special bail be put in in the 
superior ct. — ^Bastow v, Gant (1852), 13 Q. B. 
807 ; 21 L. J. Q. B. 377 ; 19 L. T. O. S. 166 ; 17 
Jur. 299 ; 116 B. R. 1472. 

Anneiation : — Befd. Levy v. Lovell (1880), 42 L. T. 242. 

3152. Irregularity in form of bond — ^Waived by 
prooeeffing in superior court.] — On the removal of 
a replevin suit from a coimty ct. into a superior 


8tS9 1. Affidavits — NecessUv for ,] — 
No ^iororTf^old. issue In a civil suit, 
without an affidavit showing sufficient 
gmunds in the estimation^ the Judge 
it.— Crawley v. Anderson 
(1868), 7 N. a R. 385.— CAN. 

, M41i. How inWittfed.]— Affl- 

^nte under IS Sc 14 Vtot. e. 53, s. 85, 
to j^ove a cause, must be Intituled 
“ W ^ which the motion is made, 
not in the ct. from which removal is 


sought. — Smyth v, Nicholls (1855), 
I P. R. 355.— CAN. 

8141 n, .) — ^Affidavits sup- 

porUi^ an application for 
m a civil suit should not be intituled 
in the cause : after the cause l>w>^bt 
up they must be so Intitul^.— 
Crawley v, Anderson (1868), 3 
R. Sc 0. 37.— CAN. 

PART DC. SECT. 9, SUB-SBOT. 1.— B. 

r. Necessity for^Loodl Cfowmment 


{Ireland) Ad, 1871.1 — ^Where a con- 
ditional order has been granted for 
a writ of certiorari to remove any 
allowance, disallowanoe, or surcharge 
by a local govt board auditor under 
Bs. 11-18 of above Act, the ot. has 
Jurisdlotion to stay the issue of the 
conditional order until proseoutor 

r foots an effective recognisance. — 
V , Bakbr,^1910] 2 1. R. 187 ; 44 
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Cbown Peacticb. 


Sect d.-^Procedure : Sub-sect 1, i?., C\, 2)., i?., F. 

ct,, under County Ots. Act, 1846 (c. 96), ss. 121 

6 127, the judge of the county ct., instead of taking 
the bond to the other party to the suit, as reqmred 
by sect. 127, took it to himself as his tnistee. 
The suit was prosecuted in the ct. above, but 
without effect, & the bond thereupon became 
forfeited, &> the judge of the county ct. brought 
an action upon the bond ; — Held : the irregu- 
larity in the proceedings, in not removing the 
suit by a certiorari founded on a proper bond, 
had been waived by the proceedings taken in the 
ct. above. — Stansfeld r. HEUiAWEix (1862), 

7 Exch. 873 ; Saund. & M. 8 ; 21 L. J. Ex. 148 ; 

19 Ti. T. O. S. 112 ; 16 J. P. 346 ; 16 Jur. 317 ; 
155 E. K. 992. 

In county court.] — See County Cts. Act, 1888 
(c. 43), ss. 108, 109, 137 ; County Courts, 
Vol. XIII., pp. 476, 546, Nos. 253, 1004-1006; 
Corporations, Vol. XIII., p, 378, No. 1088. 

r. The Writ 

8153. Form of — Description of court.] — ^A writ 
to i*emove proceedings before a mayor, aldermen, 
bailiffs & citizens, will not remove proceedings 
upon a plaint levied at a ct. held before the deputy 
mayor & bailiffs only. — Watson v. Uuddlbston 
(1701), 1 lid. Baym. 703 ; 91 E. R. 1369. 

3154. Direction of — Error waived by return by 
proper officer.] — Third persons cannot object to 
the misdirection of a certiorari to remove a cause 
from an inferior ct., if the proper officers, in whose 
keeping the record was, waive the objection, & 
return the record upon such writ. — Daniel v. 
Phillips (1792), 4 Term Rep. 499; 100 E. R. 
1141. 

3155. Service of — County court Judge — Suffi- 
ciency of service on clerk.] — Leaving the writ of 
certiorari with a clerk at the office of the cliief 
clerk of the county ct. is sufficient without personal 
service on the judge, but, if the judge omit to 
return a writ so served, an attachment cannot 
issue without first ruling him to return the writ. — 
Brookman V, Wenham (1851), 2 L. M. & P. 233 ; 

20 L. J. Q. B. 278 ; 16 L. T. O. S. 492 ; 15 Jur. 
249 ; sub nom. Ex Wenham, Brookman v. 
Wenham, Rob. L. & W. 539 ; 15 J. P. Jo. 98. 

D, The Return. 

3156. Whether copy of record sufficient.] — 

Woodcraft r. Kinaston, No. 2431, ante. 

3157. .] — The return of a certiorari must 

return the record itself, A not set it out according 
to its tenor. — ^Askew v. Hayton (1832),'! Dowl. 
510. 

3158. Case commenced by foreign attachment 
in Mayor’s Court — ^Return not showing garnishee 
resident within Jurisdiction.] — Day v. Paupierrb, 
No. 3150, ante. 

Fees for return in county court.] — Sec County 
(JouRTS, Vol. XIII., p. 656, No. 1146. 

E. Quashing the Writ. 

3159. Grounds for — Certiorari not proper remedy.] 

— Highmore v. Barlow (1760), Barnes, 421 ; 94 
B. R. 986. 

3160. Writ issued for purposes of delay.] — 


The ct. will not guash a writ of certiorari^ unless 
there is an admission or something tant^oimt 
to it, by the party suing it out, that it was issued 
for the purpose of delay. — Landens v. Sheil 
(1834), 3 Dowl. 90. 

3151 . issued by mistake — No action 

taken upon writ.] — Where deft, who has 
improperly sued out a certiorari seeks to quash 
his wnt, no step having been taken on it, the rule 
is absolute for that purpose, in the first instance. — 
Huffman v. Thornwell (1839), 7 Dowl. 613 ; 
2 Will. Woll. & H. 61. 

3162. Affidavit not disclosing full facts.] — 

Where a certiorari had issued by leave of a judge 
under County Cts. Act, 1846 (c. 96), s. 90, to remove 
a plaint from a coimty ct., upon an affidavit 
which did not disclose certain facts which might 
have induced the judge to impose terms, as to 
costs, upon the party applying, the ct. quashed the 
vmt. — ^Parker v. Bristol & Exeter Ry. Co. 
(1851), 6 Exch. 184; 2 L. M. & P. 136; Cox, 
M. & H. 435 ; Rob. L. & W. 659 ; 20 L. J. Ex. 112 ; 
16 L. T. O. S. 393 ; 16 J. P. Jo. 99 ; 165 E. R. 
606 ; sub nom. Parker v. Great Western Ry. 
Co., 16 Jur. 109. 

Annotalion : — Refd. Brookman r. Wenham (1851 )» 2 L. M. 

& P. 233. 

8163. Bond not entered into.]— Mungban 

V. Wheatley, No. 3194, post 

3164. Where action put an end to — Notice 

under Justices Protection Act, 1848 (c. 44), s. 10.] — 

A justice of the peace sued in a county ct. for an 
act done in the execution of liis office, having given 
notice, under the above Act, that he objects to 
being sued in the county ct. cannot after such 
notice remove the plaint into the superior ct. by 
certiorari. — Weston v. Snbyd (1857), 1 H. & N. 
703 ; 2 Saund. & M. 185 ; 26 L. J. Ex. 161 ; 28 
L. T. O. 8. 293 ; 21 J. P. 198 ; 6 W. R. 317 ; 
156 E. R. 1384. 

8165. Writ may be quashed — Though party 

entitled to procedendo.] — If a cause has been 
removed by certiorari from an inferior ct., after 
judgment, a rule may be granted for quashing 
the certiorari, though the i» entitled to a 

rule for a 2 ^'f’ocedendo . — Ord v. Robinson (1837), 
Will. Woll. & Dav. 593. 

F. The Wy it of Procedendo, 

8166. Application for — Must be made to Judge 
who granted certiorari.] — Where one judge at 
chambers lias made an order for a certiorari, 
another judge will not make an order for a 
procedeyido, & the matter coming up from the 
county ct. the affidavits should be entitled in the 
ct. only. — C ollier v. Love (1848), 11 L. T. O. S. 
107. 

3167. Grounds for issue — Bill in Chancery — 
Covering matters not in dispute in court below.] — 

Rice v. Jaquis (1663), 1 Oas. in Ch. 31 ; 22 E. K. 
678, L. C. 

3168. Discretion of court.] — If upon 

a certiorari bill the cause is brought on to heanng, 
the ct., if they think fit, may make a decree, or 
send it back to the Mayor’s Ct. to be determined 
there, & sometimes the ct. sends it back after 
publication passed, & a subpoena served to hear 
judgment, & before the hearing. — Stephenson v. 
Houlditch (1704), 2 Vem. 491 ; 23 B. R. 916, 


part IX. sect. 9, SUB-SECT. 1.— C. Man. L. R. 225.— CAN. 


19.— CAN. 


X of, ] — A writ of certiorari 

to bring up papers from the county ct. 
should be directed to the clerk of that 
ct. — either by name, adding the name 
of ills office, or by the name of his office 
alone.— L unn v. Winnipbo (1886), 2 


PART IX. SECT. 9, SUB-SECT. 1.— E. 

8159 i. Grounds for — VertioraH not 
proper remedy.] — ^Anon. v. M'Lowry 
( 1837), Craw. & D. Abr. C. 104.— IB. 

t. Not signed by 

n. V. Wahb (1888). N. S. Si. 


.. Writ merelu formal or 

frivolous .] — The grounds disclosed m 
the affidavit for cerHorcarl being ynpvelx 
formal or frivolous, the certiorari 
should be ouaahed. — Blots v. Richards 
.(1879), 1 
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3109 , Nottea o{ certtonurl not given till 

day before trlaLl — Without notice or any special j 
reason, c^icyraA was delirered to the jud^ of 
the Ot. of Great Sessions, in Wales, on the day 
before a trial, but this ct. quashed the ceriioran^ 
& directed a procedendo to issue, & also ordered the 
party to pay the costs of the proceedings below, & 
the costs of the application. — ^Jones v. Davies 
(1822), 1 B. & 0. 143 ; 1 L. J. O. S. K. B. 64 ; 

107 B. R. 64. 

Annotations: — ^Befd. Patterson v. Eades (1824), 3 B. &; C. 

650 : Landens v. Shell (1834), 3 Dowl. 90 ; K. v. Passman 

(1834), 1 Ad. Sc El. 603 . R. t;. Higgins (1836), 5 Ad. 8c El. 

654. 

3170 . Cause removed without notice to 

plaintiff’s attorney — ^Though cause entered for 
trial.] — Certiorari to remove a cause from the 
Great Sessions for the county of O., without any 
previous notice to pltf.’s attorney, after the cause 
was entered for triw & briefs dehvered to counsel, 
& when witnesses were attending for pltf., super- 
seded on motion to this ct., & a procedet\do ordered, 
& the costs of the day in the Ct. of Great Sessions, 
dc the costs of this application ordered to be paid 
by deft.— Stacey v. Evans (1824), 13 Price, 449 ; 
147 B. R. 1045. 

Annotations: — ^Beld. Landens v. Shell (1831), 3 Bowl. 90; 

R. e. Higgins (1836), 5 Ad. & El. 554. 

3171. Certiorari received after time limited 

by statute — ^Though record filed in meantime.] — 

If the judge of an inferior ct. of record receives a 
certiorari after the time limited by 21 Jac. 1, 
c. 23, s. 2, a procedendo will issue, although in the 
meantime the record has been filed in the ct. 
above.- -liAVERACK V. Bean (1837), 3 M. & W. 
62 ; 6 Dowl. Ill ; Murp. dc H. 338 ; 7 L. J. Ex. 
10 ; 1 Jur. 964 ; 160 E. R. 1057. 

3172. Avoidance of delay — & two trials — 

Not sufficient.] — Where one of several defts. has 
removed an indictment from quarter sessions by 
certiorari. Sc entered into a recognisance according 
to the statutes, to go to trial at the sittings after 
term, the ct. will not, on the application of prose- 
cutor, Sc merely on the ground that there must 
be two trials, or that the trial of the indictment 
will be otherwise delayed, grant a rule to show 
cause why a procedendo should not issue, unless 
the other defts. appear Sc plead & take short 
notice of trial for the same time. — R. v. Hunt 
(1837), 6 Dowl. 5 ; sub nom. R. v, Newton, 2 
Nev. Sc P. K. B. 121 ; WiU. WoU. Sc Dav. 497 ; 

6 L. J. M. 0. 104 ; 1 Jur. 772 

Want of recognisances, see Sub-sect. 1, B., ante, 

3173. Grounds for refusal — Barrister of three 
years’ standing not present at trial — 21 Jac. 1, c. 23, 
s. — Procedmdo denied to a borough ct. that had 
tried a cause without the presence of a barrister 
of three years’ standing as required by sect. 6 of 
the above Act. — ^Fairley v, McConnell (1768), 

1 Burr. 614 ; 97 E. R. 426. 

3174 . Stay of proceedings in inferior cause.] 

— ^Wharril V. Driver (1844), 2 L. T. O. S, 314. 

3175. Effect of — Cause cannot be again brought 
up .] — A cause remanded to an inferior ct. by 
procedendo cannot be again removed into this ct. 
upon the ground of its alleged importance. — 
Hayward v. Wright (1828), 8 B. 0. 386 ; 2 
Man. Sc By. K. B. 366 ; 6 L. J. O. S. K. B. 369 ; 

108 E. R. 1086. 


G. Effect of Removal, 

3176. Proceedings in court below — Attachment 
on goods put an end to.] — ^Loveridoe v. Whit- 
row (1698), 12 Mod. Rep. 213 ; 88 B. R. 1270. 

8177. Certiorari to remove all pleas lately 

levied — - Removes pleas levied before return.] — 
(1) Certiorari lies to all inferior jurisdictions. 

I (2) A certiorari lies from the ct. of 0. P. to 

I remove an lotion from the ct. of the Isle of Ely. 

(3) A certiorari to remove all pleas lately levied 
removes a plea levied between the teste Sc the 
return. — S mith v. Cross (1703), 7 Mod. Rep. 138; 

I Ra^^^836 ; 12 Mod. Rep. 643 ; 1 Salk. i48 ; 

Annotations: — ^«<o(3)Betd. Keeling i?. Elliot (1754), Barnes, 

399. Oenerally, Mentd. Chectham v. Crook (1825), M'Cle. 

& Yo. 307. 

3178. — ^ .] — ^A certiorari to remove 

an inquisition nuper captam will remove one taken 
after the teste of the certiorari, if it be taken before 
the return. — ^A non. (1709), 2 Ld. Raym. 1305 ; 
92 E. R. 355. 

3179. Inquisition of forcible detainer — 

Justices cannot award restitution.] — ^After cer- 
tiorari to remove inquisition of forcible detainer, 
justices cannot award restitution. — K neller’s 
Case (1706), 1 SaJk. 161 ; 91 E. R. 140. 

Annotation: — Mentd. Roach v. Garvan (1748), 1 Ves. Son. 

157. 

3180. Record Sc cause removed.] — ^A habeas 

corpus does not remove the record as well as the 
cause, as a certiorari does. — Hetuerington v. 
Reynolds (1707), Fortes. Rep. 269 ; 92 E. R. 
848. 

3181 . Bail discharged — Indictment removed 

by prosecutor.] — Keeling v. Elliott (1754), 
Barnes, 399 ; 94 E. R. 974. 

3182. Bail entered into in superior 

court.] — Upon removal of a cause by certiorari 
out of the inferior ct., the pledges below are dis- 
charged by putting in Sc perfecting bail above. — 
Taylor v. Shapland (1811), 3 M. Sc S. 328 ; 105 
E. R. 635. 

3183. Bali not transferred to superior 

court.] — Pltf., in an fiiction against deft, in the 
Mayor’s Ct. for £80, attached deft.’s balance at her 
bankers, within the jurisdiction of the Mayor’s Ct. 
Deft, paid £80 into ct. in lieu of special bail, dis- 
charged the attachment, Sc pleaded coverture. The 
action failed. Thereupon pltf. filed a bill against 
deft, on the equity side of tho Mayor’s Ct., which 
was removed by certiorari into the Ot. of Ch. On 
motion on behalf of pltf., to have the £80 standing 
in the Mayor’s CJt. paid into the Ct. of Oh. : — 
Held: the motion would be refused. — M acHbnry 
V, Davies (1868), L. R. 6 Eq. 462. 

3184. Proceedings after removal — ^Whether begun 
de novo — ^Effect on declaration.] — Replevin by 
plaint in an inferior ct. was removed into the K. B. 
by c^iorari, & upon the removal pltf. changed 
his declaration : — Held : this could not be, for 
whatever was below ought to be now here. — ^A non. 
(1701), 12 Mod. Rep. 453 ; 88 E. R. 1446. 

3185. •] — After a certiorari re- 

turned, whereby tho proceedings in an inferior 
ct. of record were removed into this ct., the ques- 
tion was, whether or no pltf. should declare de 


PART IX. SECT. 9, SUB-SECT. 1. — P. ordered, oven though the record has 

been returned & filed. — Barnbs v, 
8171 i. Cfrounds for issue — Certiorari Cox (1866), 16 C. P. 236. CAN, 

delivered in time — Though record 

before the entry of judgment, b. Proceeding in court below ,] — 
otherwise a procedendo be Proceedings in the ot, below after 

J. — VOL. XVI. 


removal of the oause into the superior 
ot. are of no avail. — B abnus v. Cox 
(1866), 16 C. P. 236.— CAN. 

81841. Proceedings after removal--* 
Whether begun de novo — Effect on 
cfeclorafion.}— Pltf. must de^re de 
novo. — ^Pattbrson v. Smith (1864), U 
a P. 525.— CAN. 
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Bed* 9. — Procedure: Sub-eect. 1, (7., dc I*; svib^ 
sect 2, A. {a) ifc (6)0 

novOf it appe^ng by the return that the parties 
were at issue in the ct. below : — Held : pltf. must 
declare de novo. — Tubnbr v. Bsan (1739)» 1 
Barnes, 345 ; 91 E. K. 947. 

3186* ,] — Pltf. having declared 

in an action commenced in an inferior ct., which is 
afterwards removed to a superior ct., is not obliged 
to adopt his original declaration. He must declare 
de novo, & may declare in a way different from that 
which he at first adopted. — A sht^ey v. Ashtjey 
(1867), 17 L. T. 266. 

3187. Inquisition of forcible entry — Restitu- 

tion may be immediately awarded.] — The ct. may 
award restitution immediately after certiorari in 
forcible entry is filed, unless deft, plead three 
years quiet possession. — Hardesty v. Good- 
enough (1703), 7 Mod. Rep. 138 ; 87 E. R. 1148. 

3188* Plaintiff not compelled to follow 

cause — No Judgment for defendant.] — Where deft, 
removes proceedings from an inferior ct. by ccr- 
tiorari, pltf. is not bound to follow the suit. In 
such case, if deft, signs judgement of non-pros., for 
want of a declaration, he is irregular, & is not 
entitled to costs. — Clerk v. Berwick Corpn. & 
Saundbrson (1826), 4 B. * C. 649; 107 E. R. 
1202 ; sxd) nom, Olajik v. Bbrwick-upon-Twebd 
Corpn. & Saunderson, 7 Dow. & Ry. K. B. 104 ; I 
4 D. J. O. S. K. B. 36. f 

3189. .] — Deft, having removed 

from the county ct. by certiorari, under County 
Cts. Act, 1856 (c. 108), s. 38, a plaint for a claim 
not exceeding £5, pltf. is not bound to follow the 
action into the superior ct., & deft., after notice 
to pltf. to declare, is not entitled to sign judgment. 
— Gabton V. Great Western Ry. Co. (1858), 1 
E. & E. 258 ; 28 L. J. Q. B. 103 ; 32 L. T. O. S. 
126; 5 Jur. N. S. 695 ; 7 W. R. 63 ; 120 E. R. 906. 

Annotation: — ApprTd. Harrison v. Bull & Bull, [1912] 1 
K. B 612. 

3190. Defendant cannot get directions.] 

— ^An action commenced in the county ct. was 
removed under an agreement of the parties into 
the K. B. Div. by a writ of certiorari. Pltf., not 
having taken any step in the action after the 
removal, defts. took out a summons for directions 
under R. 8. C., Ord. 30 : — Held : pltf. could not 
be comi^Ued to proceed with the action in the 

K. B. Div., & defts. were not entitled to an order 
upon the summons taken out by them. — Harrison 
V. Buu. & Bull, [1912] 1 K. B. 612 ; 81 L. J. K. B. 
666 ; 106 L. T. 396 ; 28 T. L, R. 223 ; 66 Sol. Jo. 
292, C. A. 

3191. Application to fix venue must be by 

separate motion. — Thomas v. Vice, No. 2503, ante. 

3192. Conducted according to practice of 

High Court — Discovery.] — In an action for the 
recovery of land, commenced by plaint in a county 
ct. & afterwards transferred to the Ch. Div., the 
proceedings after transfer will be conducted accord- 
ing to the practice of the High Ct., so that pltf. is 
not entitled to discovery & production until he 
has delivered a statement of claim in the action. — 
Davies v. Williams (1879), 13 Ch. D. 660 ; 49 

L. J. Oh. 352; 42 L, T. 469 ; 28 W. R. 223. 

H. Enforcement of Writ — AttachmenL 
See, generally. Contempt op Court, Attach- 
ment A Committal, pp. 46 et eeq., ante. 

3198. Refusal to receive writ.] — Bruce v. 
Wait, No. 3099, ante. 
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8194. Failure to make return by Judge---Dls- 
I obedience not wilful.] — ^A plaint in replevin & for 
an excessive distress having been entered in a 
coimty ct. against a landlord & bailiff, defts*, by 
leave of a Judge, on affidavit that the rent exceeded 
I £20, sued out a writ of certiorari to remove the 
cause into the Ot. of Exch. The writ was return- 
' able on the day the plaint stood for trial, & the 
defts.* attorney then presented the writ to the judjro, 
A offered, on the part of one of defts., to make the 
declaration required by County CJts. Act, 1846 
(c. 96), 8. 121, stating that the other deft., the 
bailiff, was unable to make it. Deft., the landlord, 
was too ill to attend, but he had executed a power 
of attorney to one W., authorising him to sign & 
seal the bond required by the above sect., A, 

I generally to perform all such acts about the con- 
i duct of the writ as he should think proper. Defts.* 
attorney tendered the bond, which was condi- 
tioned to prove, in the superior ct., that the rent 
exceeded £20. but the clerk of the ct. did not 
approve of the sureties, in consequence of not 
having had notice of them in time to inquire into 
their sufficiency. The judge refused to allow the 
certiorari, & tried the cause on the ground of the 
want of time for the clerk of the ct. to inquire into 
the sufficiency of the sureties, but he did not fix 
the amount for which they were to be responsible : 
— Held : (1) there was no ground for quashing the 
writ of c^iorari ; (2) the judge was liable to an 
attachment for not receiving & returning the writ, 
although his disobedience was not wilful, but 
originated in an erroneous construction of an 
obscure statute ; (3) the declaration required by 
sect. 121 of the Act might be verbally made, 
either by the attorney in the cause or the party, 
it was sufficient if m^e by one of several defts., 
&, in this case, the person named in the power of 
attorney was authorised not only to sign & seal 
the bond, but also to make the declaration. — 
Mungean V. Wheatley (1861), 6 Exch. 88; 2 
L. M. & P. 30 ; Bob. L. & W. 515 ; Cox, M. & H. 
446 ; 20 L. J. Ex. 106 ; 16 L. T. O. S. 370 ; 16 
J. P. 195 ; 16 Jur. 110 ; 165 B. R. 465. 

8195. Necessity for personal service*] — 

Brockman v . Wbnham, No. 3155, ante. 

I. CosU, 

3196* Certiorari delivered day before trial — 
Cause removed without special grounds — Or notice 
to opposite party — Costs incurred In oourt below*] — 

A certiorari, issued to remove a cause from the 
Ct. of Great Sessions in Wales without any special 
ground for so doing, & without any notice having 
been given to the opposite party, but was not 
delivered to the judges of that ct. till the day before 
the trial would in course have taken place, A after 
groat expenses had been incurred. Under these 
circumstances this ct. not only quashed the cer- 
tiorari, Sc directed a procedendo issue, but ordered 
that the party who caused it to issue should pay 
to the opposite party the costs incurred by the 
latter in the ct. below. — ^J ones v . Davies (1822), 
1 B. & C. 143 ; 1 L. J. O. S. K. B. 64 ; 107 E. R. 64. 
Annotation: — Gonid. R. v. Passman (1834), 1 Ad. Sc El. 
603. Bctd. Patterson v. Eades (1824), 3 B. A C. 550 ; 
Landens v. Shell (1834), 3 Dowl. 90 ; K. t;. Higgins (1836). 

6 Ad. Sc £L 554. 

3197* Action removed by defendant — Whether 
defendant entitled to costs on higher court scale — 
Under 43 Geo* 3, c. 46, s. 8.] — D^t. who removes 
into one of the superior cts. a cause commenced in 
an inferior ct. is not entitled to the remedy given 

SUB-SECT. 1.— I. 


5 U?a L. bp^/endant Whether defendant entitled to cotU on higher oourt seals.] — C oriky i?. Hoblix (1859). 
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by 43 Geo* 8, o. s. 8, when it appease pltf. hae 
aarreeted Mm without probable cause for a larger 
sum than pltl. has recovered* — H akblky v, LeW 
(1828), S B* 0. 637 ; 3 Man. & By. K. B. 37 ; 
7 Ij. J. O. S. K. B. 90 ; 108 E. R. 1179. 

3198. Under Bankruptcy Law Con- 

solidation Act, 1840 (o. 106), S. 86.1 — The above 
Act does not apply to cases where the action has 
been removed by deft, from an inferior ct. — 
Woodall v. Voigt (1860), 6 H. & N. 163 ; 3 
I,. T. 334 ; 6 Jur. N. S. 1162 ; 9 W. R. 67 ; 168 
B. R. 63. 

8199. Whether plaintiff entitled to costs — 

Under County Courts Act, 1867 (o. 142), s. — 

The above Act applies to an action commenced in 
an inferior ct. & removed into a superior ct. by 
certiorari on the application of deft. — ^P ellas v. 
Brbslaubr (1871 ), L. R. 6 Q. B. 438 ; 40 L. J. Q. B. 
161 ; 24 L. T. 762 ; 19 W. R. 779. 

AnnotaHon : — ^Bentd. Flitters r. AUfrey (2) (1874), 31 L. T. 

881. 

3200. Action removed by plaintiff— Whether 
costs below costs In cause.]— ^4. .* whether 
General Rule of Hilary Term 1863, which provides 
that if a cause be removed from an inferior ct. 
having jurisdiction of the cause, the costs in the 
ct. below shall be costs in the cause, applies where 
the certiorari is obtained by pltf. — Oox. v. Leech 
(1857), 1 C. B. N. S. 617 ; 26 L. J. 0. P. 126 ; 28 
L. T. O. S. 370 ; 3 Jur. N. S. 442 ; 5 W. R. 199 ; 
140 E. R. 254. 


3201. Set-off of costs — Costs in High Court 
against costs in county court.] — Under R. S. C., 
Ord. 65, r. 14, the costs of an unsuccessful applica- 
tion by deft, for a certiorari to remove a county ct. 
action to the High Ot. cannot be set off against 
the costs subsequently ordered to be paid by 
pltf. on the action in the county ct. being dis- 
missed, inasmuch as the application for the 
certiorari & the county ct. action are distinct & 
independent proceedings. — Hassell v. Stanley, 
[1896] 1 Oh. 607 ; 66 L. J. Ch, 494 ; 74 L. T. 375 ; 
44 W. R. 405 ; 40 Sol. Jo. 366. 

Annotaticms David r. Rees, [1904] 2 K. B, 435 ; 

Reid V. Cupper, [1015] 2 K. B. 147. 

Security for costs as term for granting certiorari.] 

— See County Courts, Vol. Xlll., p. 645, Nos. 
1004-1006. 


Plaintiff not compelled to follow cause after 
removal.]— iS'ce Nos. 3188-3190, ante. 

Effect of Judicature Acts.]— ^ee Nos. 3737-3743, 
post. 

Non-repair or obstruction of highway, bridge 
or river .] — See Costs in Criminal Cases Act, 1908 
(c. 15), s. 9 (3), 


1 
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Sub-sect. 2. — Certiorari to remove Indict- 
ments FOR Trial. 

A, The Application. 

(a) In General. 

See^ noWi C. O. B., rr. 12, 19. 

3202. To what court made — Not to Court of 
ChaneeryJ— R. v. Steers (1728), 1 Bam. K, B. 
106; 04B. R. 73. 

What courts may issue writ, see Sect. 3, ante. 

8203. Time for making — ^Not at end of term— 
If delay of trial results.] — ^Motion for a certiorari to 
remove an indictment found at assizes in E. 
gainst A. & others : — Held : because the motion 
^ppened at the end of term A would occasion a 
of justice the motion would be denied, 
l^herwise it would have been granted. — ^R. v. 

(1704), 1 Salk. 150 ; 91 B. R. 139. 

3204* Who OttlltM to apply— Plaintiff— Not 


defendant — Indictment for perjury.] — Though 
pltf. may, yet deft, cannot, by oermxrari remove an 
mdictment for perjury foimd at the Old Bailey. — 
R, V. Lilly (1734), Cunn. 38 ; 94 B. R. 1048. 

Certiorari to quash, see Sub-sect. 3, post. 

3205. Without consent of 

prosecutor — Indictment for felony.] — ^A certiorari 
does not lie to remove an indictment for felony 
from a general sessions of oyer & terminer, at the 
instance of deft., without the consent of prosecutor. 
— R. V. Kingston (Duchess) (1776), 1 Cowp. 283 ; 
98 E. R. 1087 ; svbsequent proceedings (1776), 20 
State Tr. 365. 

3206. Indictment against several defendants — 
Concurrence of all essential — ^Affidavit of consent.] 

— ^A certiorari will not be granted to remove an 
indictment against several defts. charged with a 
misdemeanour, unless they all concur in the 
application ; & it seems that a consent by counsel 
is not sufficient, unless supported by an affidavit 
of the consent. 

The ct. will remove an indictment for a mis- 
demeanour from Lancashire to Yorkshire, if there 
is any reasonable cause of suspicion or apprehen- 
sion that justice will not be impartially adminis- 
tered in the former county. — R. v. Hunt (1820), 
3 B. & Aid. 444 ; 2 Chit. 130 ; 1 State Tr. N. S. 
171, 175; 106 E. R. 725 ; svhseqxient proceedings, 
3 B. & Aid. 666. 

Annalationa : — Conid. R. v. Ck)miop (1836), 2 Har. & W. 81 ; 

R. V. H\mt 0837), 6 Dowl. 5; R. v. Newton (1837), 2 

Nev. & P. K. B. 121. Befd. R. v. Holden (1833), 5 13. Sc 

Ad. 347 ; R. v. Wilks (1855). 5 K. & B. 690 ; R. v. Sheldon 

(1875), .^2 L. T. 27. Hentd. A.-Q. v. Churchill (1841), 8 

M. & W 171. 

3207. .] — The Ct. of K. B. will imder 

special circumstances remove an indictment for a 
misdemeanour from the Central Criminal Ct. 

On a motion for a writ of certiorari to remove an 
indictment for conspiracy to procure divorce from 
the Ontral Criminal Ct. on the grounds that 
difficult & important questions would arise as to 
the law of marriage & divorce & that the opinion 
that a judge of K. B. could be reviewed by four 
judges in banc, & deft, being also desirous of being 
tried by a special jury ; — Held : as this was an 
indictment for a misdemeanour the vrrit would be 
allowed. 

Subsequently an application was made for a 
procedendo y it appearing that the application for 
the certiorari hfiwi not &en made at the instance 
of all defts. 

1 would not have granted the certiorari if I had 
known this (Patteson, J.). — R. v. Caldecott 
(1836), 3 Dowl. 315. 

Annot^ion : — ^Refd. R. v. Counop (1836), 2 Har. Sc W. 81. 

8208. .] — The ct. will permit a sugges- 

tion to be enteied on the record, for the purpose of 
carrying the trial of a misdemeanour into an adjoin- 
ing county, on the application of one of several 
defts., although it does not appear upon affidavit, 
that the others have assented to the application, 
if there is no reason for believing that they dissent. 

It is the consistent practice to grant the rule 
upon the application of one deft., unless we see 
reason to t hink that the other does not consent 
(Lord Denman, C.J.).— R. v. Browne (1842), 6 
Jur. 168. 

3209. Hearing will not be accelerated — ^Though 
delay may cause Inconvenience.] — Harrow Local 
Board v. Kench (1886), 2 T. L. R. 647, D. C. 

(6) Affidavits in Support. 

See, now, C. O. R., rr. 13, 234. 

3210. Necessity for.] — The ct. will grant a rule, 
without notice, for a certiorari to remove present- 
ments made to the Comrs. of Sewers, though not 

G o 2 



452 


Crown Practice. 


Se^ 9. — Proced ure: Svibj-a^, 2, A. (6), B*fC. dt DJ 

on the first motion, but there must be an affidavit 
made of the things being repaired, before the et. 
grants the rule. — ^A non. (1720), Cae. K. B. 
93; 93E. B. 94. 

3211. Where right of Crown In dispute.] — 

On the motion of the A.-G. for a certiorari to remove 
an indictment, the right of the Crown having been 
mentioned by him to be in dispute : — HM : a 
certiorari for removing an indictment might be 
awarded up^n the motion of the A.-G. without 
any affidavit. — ^R. v. Bxtbgsbs (1754), 1 Keny. 
135 ; Dunning, 22 ; Say. 128 ; 96 E. B. 942. 
Annotation: — CktlUld. B. v. Amendt (1915), 84 L. J. K. B. 
1269, 

3212. .] — A certiorari to remove an 

indictment of an excise officer from sessions was 
granted on the motion of the A.-G. without any 
affidavit. — B. v. Stannard (1791), 4 Term Rep. 
161 ; 100 E. B. 950. 

3213. Stating oonourrenca of all defend- 

ants — Removal of indictment against several 
defendants.] — R. v. Hunt, No. 3206, arde, 

3214. Contents of — Must state groimds of appli- 
cation — dc points of difficulty.] — Cn moving for a 
certiorari to remove an indictment for perjury 
from the Central Criminal Ct., it must be stated I 
on affidavit what are the points of difficulty which j 
are likely to arise. — B. t?. Joseph (1838), 8 Dowl. 
128 ; 1 Wm. WoU. & H. 419 ; 2 J. P. 727. 

3215 . .] — Ee Barker, No. 2598, 

arde* 

8216. Criminal Procedure Act, 1863 

(c. 30), 8. 4.] — The affidavit in support of an 
application for a certiorari to remove an indictment 
for misdemeanour should be brought within the 
terms of the above Act. — ^R. v, Busseli^ (1854), 

2 W. R. 171 ; 18 J. P. Jo. 40 ; evbaequerd proceed- 
ings, 3 E. A B. 942. 

See, now, C. O. R., r. 13, 

On application to remove for trial in civil cases.] — 
See Nos. 3139-3142, ante. 

On application for certiorari to quash.] — See Nos. 
3394-3432, post 

On application to quash certiorari.] — See Nos. 
3554, 3555, post 

On application to remove depositions for ball.] — 

See Nos. 3629, 3630, post 

B, Effect of Order Nisi. 

3217. Stays proceedings — Until order disposed 
of.] — The granting of an order nisi for a writ of 
certiorari to remove an indictment into the Q. B. 
Div. is a stay of all proceedings until the order 
nisi has been disposed of. — R. v. Garrett (1886), 

2 T. L. R. 721, D. C. 

I 

C. Recognisances. 

See, now, C. O. R., rr. 14-16, 112, 121. 

3218. Effect of not entering into.] — ^A certiorari 
to remove an indictment is not a supersedeas, 
unless recognisance is entered into in £20. — R. v. 
Ewer (1702), 2 Salk. 664 ; 2 Ld. Raym. 766 ; 7 
Mod. Rep. 9 ; Holt, K. B. 612 ; 91 E. R. 475. 

8219. .] — ^A certiorari is no supersedeas, if 

there be no recognisance. — R. v. Botheix (1703), ' 
6 Mod. Rep. 33 ; 1 Salk. 149 ; 87 E. R. 797. 

3220. .] — ^Justices of peace need not sign 

the return of certiorari. | 

A certiorari to remove an indictment is no 
supersedeas, unless recognisance be given, pur- 
suant to 6 & 6 Will. Aj Mar., c. 11 . — ^Anon. (1703), 

6 Mod. Rep. 43 ; 87 E. R. 805. 

8221. Effect of forfeiture — On motion to quash 


indictment.] — ^An indictment was removed by 
certiorari, & upon awarding the certiorari a recog- 
nisance was taken. On motion to quash the 
indictment : — Held ; it appearing that the recog- 
nisance was forfeited the ot. would not hear the 
motion.— Anon. (1703), 1 Salk. 380 ; 91 B. R. 331. 

3222. Whether necessaiv — Removal by defend- 
ant.]— R. V. Banks, No. 3262, post 

8^3. When trial removed by superior 

court — Counties of Cities Act, 1798 (c. 52), s. 12.] — 
Where an indictment has been originally preferred 
& found at a sessions for a cit^, & removed into 
the Ct. of K. B. by writ of certiorari, &> then sent 
down to be tried by a jury of the county at large, 
it is not necessary that the party removing it 
should enter into a recognisance under the above 
Act. — R. V. Nottingham (1803), 4 East, 208 ; 1 
Smith, K. B. 31 ; 102 E. R. 810. 

3224. When defendant alrea^ In custody.] 

— Where deft, seeks to remove an indictment by 
certiorari into Q. B., although ho may be in custody 
at the time on civil process, he must still enter 
into the recognisances specified in 5 & 6 Wm. 4, 
c. 33, 8. 2. — R. V. Coixingridge (1844), 2 L. T. O. S. 
478; 8J. P.416; 1 Cox, C. C. 26. 

3225. Removal of presentment by court 

of sewers.] — If a person ag^nst whom a present- 
ment is made by a ct. of sewers, obtain a writ of 
certiorari to remove it into Ot. of Q. B., he must, 
before the allowance of the writ, enter into the 
recognisances required by 5 & 6 Will. 4, c. 83. — 
R. V. Baker (1869), 28 L. J. Q. B. 377 ; 33 
L. T. O. S. 138 ; 23 J. P. 326 ; 7 W. R. 476. 

3226. Insufficiency of — ^May be increased — On 
motion.] — ^Whore deft, indicted at quarter sessions 
for a conspiracy had entered into insufficient 
recognisances to take his trial : — Held : this ct., 
on a removal by certiorari, might discharge them 
on motion, & compel him to enter into better 
securities. — R. v. Hooper (1819), 1 Chit. 491. 
Annotation: — Difltd. R. v. Tregarthan (1833). 2 Nev. & 

M. K. B. 379. 

3227. Where several defendants — Recognisance 
of one or more sufficient.] — Under 6 & 6 Will. 4, 
c. 33, as well as by the antecedent practice, a 
certiorari obtained by one of several defts. removes 
the indictment as to all, & the previous recognis- 
ances of all are discharged, though the parties not 
applying for the certiorari do not give any fresh 
security. Application being made, under such 
circumstances, for a precedendo, unless defts. not 
suing out the certiorari would enter into recog- 
nisances, the ct. refused a rule to show cause. — 
R. V. Boxall (1836), 4 Ad. & El. 513 ; 1 Har. A W. 
741 ; 6 L. J. M. C. 78 ; 111 E. R. 880. 

I Annotaiion R. v, Drake (1853). 22 L. J. Q. B. 304. 

3228. .] — When one of several defts. 

has removed an indictment for conspiracy into 

K. B. by certiorari, A he alone has entered into 
the necessary recognisances, the ct. will not award 
a writ of procedendo, or impose terms as to the other 
defts. taking short notice of trial, although by the 
practice of the ct., the trial could not be pressed 
on against the other defts., A great delay would 
probably take place. — R. v. Newton (1837), 2 
Nev. A P. K. B. 121 ; WiU. WoU. A Dav. 497 ; 6 

L. J. M. 0. 104 ; 1 Jur. 772 ; sub nom . R. v. Hunt, 

6 Dowl. 5. 

3229. .] — R. V. Johnson (1847), 11 

J. P. Jo. 102. 

3280. •] — Several defts. were indicted 

for a misdemeanour. One was in ctistody on the 
charge, the others were out on bail. The ct., on 
the application of one of defts. who was out on 
bail, granted a certiorari to remove the indictment 
into this ct., on the temis that if deft, in prison 
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did not consent appct. was to find bail for him. — 
B. V. Drake (185^, 22 L. J. Q. B. 304 ; 17 J. P. Jo. 
826. 

8231. Liability lor costs— Of other 

defendants.] — R, v. Kidlby (1848), 12 J. P. Jo. 
425. 

3282, If any one convicted.] — 

Where an application was ni^e to remove an 
indictment by certiorari into this ct. by one of 
several defts., the ct. granted it upon his entering 
into recognisances to pay the costs, not only if 
he, but if either of the other defts., were convicted. 
— B. V. PoxJLKES (1860), 1 L. M. & P. 720 ; 20 
L. J. M. 0. 196. 

Annotation : — Reid. R. v. Jewell (1857), 7 E. & B. 140. 

8288. .] — Where one of 

several defts. obtained a certiorari for the removal 
of an indictment into Q. B., & a procedendo was 
moved for on the ground that the certiorari im- 
provide emanavit^ inasmuch as the other defts. had 
not joined in the application for the writ, & had 
not, under 6 & 6 Will. & Mar., c. 11, entered into 
recognisances to pay the costs of prosecutrix in 
case of their conviction : — Held : deft, on whose 
application the certiorari was granted, being a 
person to whose responsibility there appeared no 
objection, might enter into recogmsances to pay 
costs in case of the conviction of himself or of the 
other defts., or either of them, & under these cir- 
cumstances the procedendo would not be ordered. — 
R. V. Probert (1862), Dears. 0. 0. 30 ; svb nom, 
R. V. Hamp, 16 J. P. 793, C. C. R. 

8234. .1 — An indictment was 

removed by certiorari from the Central Criminal 
Ct. into Q. B. at the instance of one of several 
defts., on an order requiring him to enter into 
recognisances to pay the costs of the prosecutor in 
the event of his being convicted. He entered into 
the recognisances required by the order, & he & 
the other defts. entered into recognisances to appear 
& take their trials. On cause shown against a 
rule nisi for quashing the writ of certiorari, & for a 
procedendo, on the ground that all defts. h«^ not 
entered into recognisances to pay the costs in the 
event of conviction : — Held : the judge had a 
discretion as to the terms on which the writ should 
issue, and that the exercise of his discretion could 
not be reviewed. — R. v. Wilkes (1865), 26 
L. J. Q. B. 47 ; 26 L. T. O. S. 90 ; 20 J. P. 246. 
Annotation /—Distd. R. r. Joel (1857), 21 J. P. Jo. 37. 

8285. .] — judge may, 

where a certiorari to remove an indictment into 
the Q. B. is applied for at the instance of one of 
two defts., requiue that the condition of the 
recop^sance shall be that deft, so applying shall 
be hable for prosecutor’s costs, in case cither he 
or the other deft, shall be convicted. — R. v, 
Jewell (1867), 7 B. & B. 140 ; 26 L. J. Q. B. 
177 ; 28 L. T. O. S. 231 ; 3 Jur. N. S. 689 ; 6 
W. R. 202 ; 119 B. R. 1200 ; svib nom, R. v. Joel, 
21 J. P. Jo, 37. 

8286. .]_R. V. Packer (1877), 

41 J. P. Jo. 100. 

8287. ,] — R, V. Brinsmbad (1898), 62 J. P. 

56. 

3238. Whether discharged — Where defendant 
pl^(u guilty — ^By agreement.] — Recognisances of 
bail taken under 6 & 6 Will. 4; Mar., c. 11, on the 
removal of an indictment by certiorari, cannot be 
©stiwte<^ deft, having agreed with prosecutor to 
plead guilty & submit to a nominal fine, without 


the knowledge of the ball. — R. v. Rogers (1836), 
2 Har. & W. 124. 

8289. Till costs paid — No condition as to 

costs in recognisance.] — ^The sureties of deft, on 
the removal of an indictment for a misdemeanour 
by certiorari from quarter sessions, are liable to 
pay prosecutor’s costs, although there is no under- 
taking to that effect in the recogi^ance, or direct 
provision to that effect in 6 & 6 Will. & Mar., o. 11, 
s. 3. — R. V. Bezant (1839), 7 Dowl. 680 ; 2 Will. 
WoU. & H. 113. 

Annotations : — ^FoUd. R. v, Hawdon (1841), 1 Q. B. 464 ; R. 
V. Hodsson (1852), Dears. C. C. 14. 

8240. .] — Upon the removal of an 

indictment for a misdemeanour by defts., the bail 
are liable to prosecutor upon the recognisance taken 
under 6 & 6 Will. & Mar., c. 11, s. 3, for the costs 
of the prosecution, although there is no undertaking 
to pay the costs in the recognisance. — R. v. Haw- 
don (1841), 1 Q. B. 464; 1 Gal. & Dav. 136; 113 
Ft. R. 1210 ; sub nom. R. v. Hague, 10 L J. M. 0. 
123; 6 Jur. 1008. 

AnTwtationa : — Reid. R. v. SydserfF (1844), 2 Dow. 8c L. 
564 ; Jones v. OrohaM (1855), 16 C. B 614. 

8241. .] — ^Where an indictment 

had been removed by certiorari, &; deft, being con- 
victed had become liable to costs, the ct. refused 
to discharge the recognisances of the bail to the 
certiorari until the costs were paid, although the 
recognisances made no mention of costs, but they 
stayed the proceedings on the recognisances with 
respect to aeft. propter paupertatem. — Re Thorn- 
ton (1850), 4 Exch. 820 ; 14 L. T. O. S. 378 ; 14 
J. P. 97 ; 154 E. R. 1448 ; avb nom. R. v. Thorn- 
ton, 1 L. M. & P. 192 ; 19 L. J. M. 0. 1 13. 

3242. .] — ^Upon removal of an 

indictment by certiorari from sessions to the 
Q. B., the sureties in the recognisance become 
boimd as sureties for the payment of the costs in 
the event of a verdict being found for the Crown, 
although there are no wor& to that effect in the 
conditions to the recognisance ; 5 &; 6 Will. Sn Mar., 
c. 11 being, in effect, incorporated with the recog- 
nisance. — R. V. Hodgson (1852), 7 Exch. 916 ; 
Dears. O. C. 14 ; 21 L. J. M. C. 181 ; 165 E. R. 
1222. 

Anru^ion Retd. R. v. Hills (1853), 6 Cox, C. C. 174. 

3243. Common law recognis* 

ance.] — R. v. Sidney (1742), 2 Stra. 1166 ; 93 E. R. 
1103. 

Annotation: — Refd. R. v. Fonseca (1756), 1 Burr. 10. 

8244. If defendant does not appearj — R. v. 

Cauldwell (1852), 17 Q. B. 604, n. ; 16 J. P. Jo. 
260 ; 117 E. R. 1376. 

In proceedings by or against corporations.] — 

See Corporations, Vol. XIII., pp. 410, 413, Nos. 
1303, 1330. 

D. What Buie granted in First Instance. 

See C. O. R., r. 20. 

3245. Non-repair of highway --Rule nisi.] — The 

rule for removing an indictment for non-repairs of 
a road from an uff erior jurisdiction is niax in the 
first instance. — R. v. Leeds (Inhabitants) (1836), 
5 Dowl. 123. 

8246. Misdemeanour— Whether rule absolute.] — 

The rule for a certiorari to remove an indictment 
for a misdemeanour is absolute in the first instance, 
but if the indictment is for a felony it is a rule 
nisi. — R. V. Spencer (1838), 8 Dowl. 127 ; 1 Will. 
Woll. & H. 418 ; 2 J. P. 726. 

Annotation: — ^Refd. R. v. Bird (1845). 2 Dow. & L. 939. 

8247. Perjury.] — On a motion for a 


fart DC. SSOT. 9, SUB-SECT. 2. — D. i absolute .] — When a party proseoutins an order absolute will be granted in the 

for a mlsdemoauour applies for a flrst instance. — R. v. Btrnk (1843), 5 
M46 i. Misdemsa/nour — Whether rule | eertiorari to remove the indictment, I. It, B, 473. — IR. 
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C^WN PHACfnCE. 


Sect 9. — Procedture: Svib^aecl. 2^ D., 1?,, F*f (?., JET., 
/. iSt J. (g).] 

cerHorari to remove an indictment for perinw, 
found at assizes, against deft., into the ct. of K, B« 
on various grounds : — HM : a rule absoltite in 
the first instance would be granted* — B. v. Habe 
(1843), 2 L. T. O. S. 75. 

3248. In discretion of court.] — The 

rule for a cerHorari to remove an indictment for 
a misdemeanour into the Ct. of Q. B. is not in- 
variably absolute in the first instance. The ct. 
will, if it think that prosecutor may have cause to 
show a^nst it, direct that the nue shall be nisi 
only. In felonies it is always nisi. — R. v. Bird 
(1846), 2 Dow. & L. 939 ; 1 New Pract. Cas. 190 ; 
14 L. J. M. C. 179 ; 6 L. T. O. S. 39, 68 ; 9 Jur. 
492 ; 9 J. P. Jo. 246, 263. 

8249. Felony— Rule nisi.] — R. v. Spencer, No. 
3246, ante, 

3250. .] — R. V. Bird, No. 3248, ante, 

3251. .] — Upon an application under 

Central Criminal Ct. Act, 1856 (c. 16), s. 3, to the 
Ct. of Q. B. by deft., who had been held to bail for 
a felony, supposed to have been committed beyond 
the jurisdiction of the Central Criminal Ct., for 
an order Erecting that the offence should be tri^ 
in such Centrfid Criminal Ct. ; — Held : a rule nisi 
only in the first instance would be granted for the 
making of such order, & notice of the rule should 
be served on prosecutor, & also on the committing 
magistrates. — R. v. WATEits (1866), 6 New Rep. 
226 ; 13 W. R. 807. 

E, Is»ue and Service of Writ, 

3252. To whom directed — ^Removal from Cinque 
Ports.]— Tyndal’s Case, No. 2460, ante, 

8253. Must be signed by Judge.] — In a case of 
certiorari to remove indictments both writ & fiat 
must be signed by a judge. — R. v. White (1705), 
1 Salk. 150 ; Holt, K. B. 132 ; 91 B. R. 139. 
Annotaiio7i8 : — Befd. R. r Bt, Mary, Whitechapel (1843), 

12 L J. M. C. 85. Mentd. K. V, Lashmere (1723), 11 Mod. 

Rep. 380. 

8254. On whom served — Prosecutor & com- 
mitting magistrates.] — B. v. Waters, No. 3251, ante, 

3255. When served — ^Not after Jury sworn.] — 
R. V. North (1697), 1 Salk. 144 ; 91 E. R. 133. 
Annotations : — Mentd. Garland v. Barton (1737), Andr, 27 ; 

Woodcroft V, Kynaston (1743), 0 Mod. Rep. 305. 


F, Proceedings after Eemoval, 

8256. Return — Necessity for .] — certiorari to 
justices of the peace must be returned by them. — 
Anon. (1662), 1 Sid. 70 ; 82 B. R. 975. 

3267. Need not be signed by Justices.] — 

Anon., No. 3220, ante, 

3258. Caption must show Jurisdiction of 

Inferior court.] — Upon a return of a certiorari to 
remove an indictment, it is not necessaiy that it 
should appear by the caption, by what authority 
the ct. was held, but it must appear that the 
inferior ct. has jurisdiction. — R. v. Haddock 
(1737), Andr. 137 ; 96 E. R. 333. 

AnnotaHons : — ^Betd. R. v, Tyrrell Sc O’Connell (1843), 2 
L. T. O. S. 175. Mentd. Rouse v, Bardin (1790), 1 Hy. BJ. 
351. 


3269. Amendment of caption.]— Deft, was 

indicted for perjury at the sessions of oyer & 
terminer for the coimty of M. in Peb. 1783. The 
indictment was removed into the K. B. by deft, 
in Easter term following by cerHorari directed to 
the justices of oyer 6c terminer. It was returned 
with a caption not properly applicable, either to 


the ct. of oyer 8^ terminer, or to the sessions of the 
peace: — Held: a owtion might be amended 
after the term, 6c made agreeable to the truth of 
the case. — ^B. v. Atkinson (1784), 1 Wins. Saund. 
249, n. ; 4 Bast, 175', n. ; 85 B. R. 298 ; affd. 
sub nom, Atkinson v. R. (1785), 3 Bro. Pari. 


517, H. L. 

Annotations R. v, O’CJonnell (1844), 5 State Tr, 

N. S. 1. Beid. R. t). Oarlile (1831), 2 S&te Tr. N. 8. 459 ; 
R. V, O’BHen (1649), 7 State Tr. N. S. 1. Mentd. R. v. 
Holt (1793), 5 Term Rep. 436: R. v, CroMler (1797), 7 
Term Rep. 315 ; R. v. Teal (1809), 11 East, 807 ; R. v, 
Gregory (1847), 16 L. J. Q. B. 281. 

3260. Appearance — Before motion In arrest of 
Judgment.] — Upon the moving of indictments to 
the K. B. by certiorari^ we wifl not hear a motion 
in arrest of judgment until deft, has appeared 
(Holt, O.J.). — ^Anon. (1702), 7 Mod. Rep. 39 ; 


87 B. R. 1079. 

8261. Must be in same term as return.] — 

Deft, who removes an indictment by cerHorari 
must appear during the term in which the writ is 
returned. — ^Anon. (1704), 6 Mod. Rep. 220 ; 87 
B. R. 972. 


— .] — See C, O. B., r. 72. 

Pleading.]— 0. O. R., rr. 121, 127. 

3262. Trial — At assizes next after removal — 
Whether defendant entitled to.] — (1) If prosecutor 
removes an indictment from sessions into the 
K, B. deft, cannot carry it down to trial the assizes 
next after the removal. 

(2) If an indictment be removed by prosecutor 
into the K. B. by certiorari out of London or 
Middlesex, deft, must enter into a recognisance to 
try it the same term, or at the sittings after, but 
if removed out of any other county he is without 
day, 6c if he do not appear process shall issue till 
he be outlawed, but if deft, remove an indictment, 
he must enter into a recognisance pursuant to 
5 Wm. & Mary, c. 2.— B. v. Banks (1704), 2 Ld. 
Baym. 1082 ; 6 Mod. Rep. 246 ; 11 Mod. Rep. 
33 ; 2 Salk. 662 ; 92 B. R. 217. 


Annotations : — As to (1) Bcfd. R. v, Maoleod (1802), 2 East, 
202 ; Oakeley v, Ooddeen (1862), 11 C. B. N. 8. 805. 


3268. Entry by prosecutor — Case removed 

by defendant.] — Where an indictment for a mis- 
demeanour has been removed by certiorari^ 6c 
defts. have entered into recognisances to appear 
6c try the indictment, prosecutor has a right to 
enter it for trial, 6c whichever party enters it for 
trial has a right to try it in its turn, as in that 
respect an indictment so removed has all the 
incidents of a civil action. — R. v, Dufpibld 


(1861), 6 Cox, 0. 0. 286. 

-.’I— See C. O. R., rr. 137-146. 

3264. Jurisdiction of court t — Amendment of 
venue.] — R. v, Stowbld (1843), 5 Q. B. 44; Dav. 
6c Mer. 189 ; 12 L. J. M. 0. Ill ; 1 L. T. O. S. 337 ; 
7 J. P. 762 ; 7 Jur. 742 ; 114 E. R. 1163. 
Annotations R, v, Albert (1843), Dar, 8: Mer. 89; 

R. V, Gregory (1845), 14 L. J. M. 0. 82. BsfiU R. v, 
Meany (1867), 15 W. R. 1082. Mentd. R. v. Hunt (1847), 
10 Q. B. 925. 

8266. .] — B. V. Albert (1848), 6 

Q. B. 37 ; Dav. 6c Mer. 89 ; 12 L. J. M. 0. 117 ; 
1 L. T. O. S. 312 ; 7 Jur. 741 ; 114 B. R. 1161. 
AnnotaHons : — Befd. R. v. Johnson (1843), 1 L. T. 0. 3. 
228 : R.V. StoweU (1843). 5 Q. B. 44 ; R. v. Hunt (1847). 
10<i. B. 925. 


8266. By consent.]— Alter an indict- 

ment has been preferred at tHe Central Criminal 
Ct., & removed oy cerHorari into the Ot. of K. B. 
6c set down for txial at the sittings, having the 
venue such as is prescribed by Centrid CriminM 
Ct. Act, 1834 (c. 86), s. 3, 6c no other, the ct. will, 


PART IX. SECT. 9, 8UB-8B0T. 2. — ^B. a motion was made for a eertiorari to acquittal, oonld not Iwne ae ^eouwe. 

c. Issue— Not as of eourm after remove the indictment, with a view to — R. v. OiowBKi (1857), 14 XJ. O. R. 

aoQuUtaL} — Afiet aeqnim! for nnleaaoioe new trial : — Held : the oertiorari, attw 591.— CAN. 
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by oonseixt, order m eineiidment to be mode in 
the venue, both in the margin So body of such 
indictment, in order to admit of ite being tried by 
a London or Middlesex jury. — B. v. Ashbukton 
(Lobd) (1843), 6 Q. B. 48 ; 13 L. J. M. 0. 40 ; 2 
L T. O. 8. 167 : 8 Jur. 143 ; 114 B. B. 1166. 

1^ R. V. Hunt (1847), 9 h. T. O. S. 495. 

Mim&L O’Oonnell n. R. (1844), 11 a. & Fin. 155. 

8267. B. v. Mason (1862), 16 

J. P. Jo. 294. 


8268. Right of defendant to plead in formd 
pauperis — Cause removed by defendant — Without 
oause shown.] — Deft, removing an indictment by 
omiiorari without good cause, cannot be admitted 
in farmd pauperis, — B. v. Bsynau>s (1760), 1 
Wm. BL 230 ; 96 E. B. 126. 

Annotation : — Oomd. R. v, Nicholson U840), 8 Dowl. 489. 

3269. On affidavit.] — in an indictment 

removed by certiorari into K. B. a deft, will be 
allowed to plead in formd pauperis on making the 
usual affidavit. — B. v. Page (1882), 1 Dowl. 607. 

8270. Defendant in custody for deby — 

Where deft, removes an indictment into the Bail 
Ot. by certiorari, being at the period when the 
indictment is removed a prisoner in a debtor’s 
prison, the ct. will, under the circumstances, & 
on the usual affidavit, allow him to sue in formd 
pauperis, — ^B. v, Nicholson (1840), 8 Dowl. 489 ; 
sub nom. Ex p. Nicholson, 4 Jur. 506. 


O, The Writ of Procedendo. 

8271. Jurisdiction of Judge in chambers to issue 
writ.] — R. V, ScAiFB, No. 3270, post. 

8272. Whether issued after return filed.] — B. v, 

Upton (1603), 1 Sid. 108 ; 82 B. B. 1000. 
Annotation : — Retd. Shenrold v, Bostriok (1728), 1 Barn. 

K. B 142. 

3273. Grounds for issue — General rule.] — B. v, 
WII.KE9, No. 8234, ante. 

8274. Certiorari issued on false ground.] — 

Anon. (1697), 1 Salk. 144 ; 91 E. R. 133. 
AnnoteUion: — ^Betd. Garland v. Barton (1737), Andr. 27. 

8275. Certiorari Issued after confession of 

offence.] — ^A procedendo will be directed if the 
certiorari issues after a confession of the offence 
below. — B. V. Gwynne (1769), 2 Burr. 749 ; 2 
Keny. 440 ; 97 E. R. 647. 

8276. Certiorari issued to obtain process of 

outlawry — Defendant surrendering.] — If an indict- 
ment for felony has been removed here from an 
inferior ct. in order to issue process of outlaw^ 
upon it, So the party accused come in, this ct. wifi 
award jfrrocedendo to carry the record back. — B. v. 
Perry (1794), 6 Term Rep. 478 ; 101 E. R. 269. 

8277. Certiorari produced after trial ad- 

journed.] — In a case which, at assizes, had been 
put off for a day, So a certiorari was afterwards 
produced, the ct. would not grant a procedendo. — 
B. V. Ridgeway (1822), 1 L. J. O. S. K. B. 53. 

3278. Order for bail not complied with.] — 

A case being moved from sessions by certiorari, 
mnted by the judge upon an order jproviding that 
defts. should put in bail, a rule nisi was granted 
for a procedendo to take it back to sessions, only 
one of four defts. having put in bail. — B. v. Cotton 
(1838), 2 J. P. 208. 

8279. Notloe of trial not ^ven.]— A judge 

of either of the superior cts. siting at chambers 
has power under 1 & 2 Viet. o. 45, s. 1, to issue a 
procedendo. 

Semble : where defts. neglect to take down the 
record So give due notice of trial a procedendo will 
be granted. — B. v. Soaifb (1852), 18 Q. B. 773 ; 
2 Den. 613 ; 21 L. J. M. C. 221 ; 19 L. T. O. S. 
201; 16J. P.466; 17 Jur. 282 ; 118 B. B. 292. 
AfmotatUm R. v. Wilkes (1855), 20 J. P. 245. 


8280, Certiorari issued without Jurisdiction.] 

— ^Mybrs V. Briggs (1858), 22 J. P. Jo. 96. 

H. Effect of Removal. 

3281. General rule — What proceedings removed*] 

— The effect of a ceriioran to remove an indictment 
from sessions is to remove all proceedings of the 
nature described therein which have taken place 
between the teste So return, although the proceed- 
ings originated after the teste. — B. v. Battahs 
(1801), 1 East, 298 ; 102 B. R. 116. 

Awnotations : — ^Bstd. Muxigeam v, Whoatley (1851^ 16 
L. T. O. S. 441. Blentd. R. v. Amondt, [1015] 2 K. B. 
276. 

8282. Record cannot be withdrawn — Without 
leave of Crown.] — The prosecution cannot with- 
draw the record of an indictment that has been 
removed by certiorari, nor enter a nolle prosequi 
without leave of the A.-G. — ^R. v. Colung (1847), 
9 L. T. O. S. 180 ; 2 Cox, C. C. 184. 

3288. Where several defendants — Whether 
applicable Jointly or severally.] — ^A certiorari to 
remove all proceedings against several persons 
will only remove proceedings against all of them 
jointly. — B. v. Brown (1700), 1 Ld. Raym. 609 ; 

1 Salk. 146 ; 3 Salk. 78 ; 91 B. R. 1307 ; sub nom. 
R. V. PossBBROOK, cited in 2 Ld. Raym. 1200. 
Annotations: — Befd. R. v. Baines (1705), 2 Ld. Raym, 

1199 ; Anon. (1718), 1 Stra, 116. 

8284. Whether applicable to one 

party.] — A certiorari to remove all proceedings 
against two persons will not remove any proceed- 
ings against one of them alone. — R. v. Baines 
(1705), 2 Ld. Raym. 1199 ; 92 B. R. 292 ; sub nom. 
R. V, Barnes, 1 Salk. 151 ; subsequent proceedings 
(1706), 2 Ld. Raym. 1205. 

Annotations: — Befd. Anon. (1718), 1 Stra. 116. Mentd. 
Garland v. Barton (1737), Andr. 27. 

8286. Removal by one — Removes as to all.] 

— ^Where there is an indictment gainst two, & 
one of them removes it by certiorari, it is removed 
quoad both. — R. v. Worsenholm & Weeks (1701), 
12 Mod. Rep. 601 ; 88 E. R. 1546. 

8286. .] — R. V. Boxall, No. 3227, 

ante. 

I. Appeals. 

3287. No appeal lies — Refusal to remove to 
Central Criminal Court — Judicature Act, 1873 
(c. 66), s. 47.] — The decision of the Q. B. Div. on 
an application for a writ of certiorari under Central 
Criminal Ct, Act, 1856 (c. 16), s. 3, to remove an 
indictment into the Central (Criminal Ct. for trial 
is a ** judgment of the High Ct. in a criminal 
cause or matter ” within sect. 47 of the Act of 
1873, So the Ct. of Appeal has no jurisdiction to 
entertain an appeal from such decision. — R. v. 
Budge (1886), 16 Q. B. D. 459 ; 65 L. J. M. C. 
112 ; 53 L. T. 861 ; 60 J. P. 755 ; 34 W. R. 207 ; 

2 T. L. R. 243. C. A. 

Annotation: — Bexd. Burnett v. Berry (1896), 60 J. P. 650. 

3288. Discretion of Judge in chambers—Not 
interfered with on same facts.] — R. v. Blgib (1844), 
2 L. T. O. S. 369. 


J. Costs. 

(a) In General. 

See Costs in Criminal Cases Act, 1908 (o. 15). 

8289. Of prosecutor— Prior to removal.]— Costs 
taxed upon a certiorari are to be only the costs in 
the K. B. — R. V. Summers (1702), 1 Salk. 65 ; 
3 Salk. 104 ; 91 E. R. 54. 

3290. Delay in notice of writ.] — ^The 

Ct. of K. B. cannot grant costs to prosecutor in a 
ct. below, although those costs have been Incurred 
in consequence of deft, having sued out So im- 
properly kept, without giving notice of it, a 
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Sect. 9 . — Proce d ure : SfA-sect 2, J. M 

certiorari which has been afterwards quashed. — 
R. V. Higgins (1830), 5 Ad. & El. 654 ; 6 Dowl. 
375 ; 2 Har. & W. 397 ; 1 Nev. & P. K. B. 60 ; 
0 L. J. M. 0. 9 ; 111 B. R. 1275. 

3291. Defence frivolous or vexatious — 

Highway Act, 1836 (c. 50), s. 98.] — Where an in- 
dictment was preferred at quarter sessions & I’e- 
moved by certiorari into Q. B., that ct. had power 
under sect. 98 of the above Act, to award to pro- 
secutor costs incurred previous to the removal 
of the in^ctment, if the defence has been frivolous 
or vexatious, in the opinion of the judge trying the 
cause. — R. v, Preston (Inhabitants) (1839), 7 
Dowl. 693. 

Annotation : — ^Befd. R. v, reml)ridfi:e (1842), 3 Q. B. 901. 

3292. .]-~R. V. Surrey JJ. (1856), 

20 L. T. O. S. 248 ; 20 J. P. .To. 101. 

8293. Occasioned by removal — At instance 

of defendant.] — R. v. Hawoon, No. 3240, ante, 

8294. Share of fine to be taken into account.] 

— The costs of prosecutor are to be deducted oat 
of his share of a 0ne, when the proceeding have 
been removed by certiorari imder the usual recog- 
nisance. — R. V, Osborne (1767), 4 Burr. 2125 ; 98 
£. R. 108. 

3295. Where defendant demurs to indict- 

ment.] — Where an indictment has been removed 
by ceriiorari, & deft, moves to withdraw his plea 
of not guilty, & to demur, the costs follow the 
judgment, as upon a conviction, & the motion 
will be granted without terms as to costs. — R. v, 
Binkes (1805), 2 Smith, K. B. 619. 

3296. Judgment arrested after verdict.] — 

.7 & 6 WiU. & Mar., c. 11, directing by sect. 2 that no 
ceriiorari shall be gianled on the part of deft., to 
remove an indictment for a misdemeanour from 
sessions before he shall enter into a recognisance 
in £20 to try at the next assizes, etc., & by sect. 3 
that if deft, prosecuting such certiorari be con- 
victed, the Ot. of K. B. shall give reasonable costs 
to prosecutor, & that the recognisance shall not 
be discharged till the costs taxed shall be paid, 
attaches only upon deft, convicted by judgment, 
& therefore if, edter a verdict of guilty, the judg- 
ment be arrested, no costs can be taxed for pro- 
secutor. — R. V, Turner (1812), 16 East, 670 ; 104 
B. R. 959. 

Annotation: — Hentd. R. v. O’Connell (1844), 5 State Tr. 

N. S. 1. 

3297. Defendant not consenting to removal 

— Appearing & pleading to indictment.] — If an in- 
dictment against several defts. is removed by 
ceriiorari without the consent of one, he cannot be 
compelled to pay the costs of the trial, although 
he may have appeared A: pleaded to the indict- 
ment & been tried on it. — R. v. Hassell (1836), 

5 Dowl, 531 ; 2 Har. & W. 321. 

3298. Must be awarded by Judge at trial.] — ' 

Semble: the judge who tries an indictment for 
felony, removed into the Ct. of Q. B. by certiorari 
has power to award prosecutor Ms costs, but this 
must be done by the judge who tried the case, & . 
not by the ct. — R. v, Maude (1844), 3 L. T. O. S. 
75 ; 8 J. P. Jo. 297. 

8299. Money for expenses borrowed by 

prosecutor— Prosecutor receivl^ expenses as wit- 
ness.] — ^Prosecutor of an indictment, wMch has i 
been removed by certiorari at the instance of deft., 


is entitled to hia costs under 6 A 6 Will. A Mar., 
c. 11, 8. 3, if dett. be convicted, although the whole 
of the money necessary for carrying on the ex- 
penses of the prosecution has been advanced by 
other parties on his promise to repay them. The 
fact tlmt prosecutors of an indictment which has 
been removed by certiorari have been paid their 
expenses as witnesses, or for other reason relating 
to the trial, though a proper matter to be considered 
by the master on taxation, is not a reason why a 
rule for referring it to the master to tax the costs 
of prosecutor to be paid by defts. under the Act, 
should be discharged, nor is the fact that aai in- 
dictment has been removed by certiorari^ at the 
instance of one only of several defts., a reason for 
discharging such rule. — R. v, Dobson (1846), 9 

Q. B. 302, n. ; 1 Now Mag. Cas. 434 ; 15 L. J. Q. B. 
97 ; 6 L. T. O. S. 168 ; 9 J. P. 776 ; 10 Jur. 283 ; 
1 Cox, O. C. 261 ; 116 E. R. 1289. 

3300. Defendant found not guilty — Larceny 

Act, 1861 (c. 96), s. 121.]— R. v. Gurney (1809), 
Finlason’s Report 240 ; 11 Cox, C. C. 414, 470. 
Annotations : — ^Blentd. Peek v, Gumoy (1871), L. R. 13 Eq. 

79 : R. V, Parker & Bulteel (1916), 25 CSox, C. C. 145. 

3301. Of defendant — Prosecutor withdrawing 
record — After notice of trial.] — Upon an indict- 
ment for perjury removed into the K. B. by cer- 
tiorari, if prosecutor give notice of trial to deft., 
&> withdraw Ms record without countermanding 
Ms notice in time, he shall pay costs to deft. — 

R. V. Bartrum (1807), 8 East, 269; 103 B. R. 
344. 

Annotations: — CSonsd. R. v. Pasman (1834), 2 Dowl. 529* 

Befd. R. V. Higgins (1836), 5 Ad. & EL 554. 

3802. Prior to removal — Where no irregu- 

larity in proceedings.] — R. v. Passman, No. 3102, 
ante, 

3308. Prosecutor bound over to pay costs 

on acquittal — ^Defendant acquitted on some counts 
only.] — On removing by certiorari an indictment 
containing seven counts into the High Ct., pro- 
secutors bound themselves to pay deft.*s costs if 
she were acquitted on the indictment. Deft, was 
acquitted on five out of the seven counts : — Held : 
tMs was not acquitted witMn the meaning of the 
recognisance, & deft, could qot claim her costs. — 
R. V, Bayard, [1892] 2 Q. B. 181 ; 67 L. T. 813 ; 
66 J. P. 650 ; 40 W. R. 526 ; 36 Sol. Jo. 558 ; 17 
Cox, C. C. 572, D. C. 

Where several defendants.] — See Nos. 3227-3237, 
ante, 

I Non-repair or obstruction of highways, bridges 
or rivers.] — See Costs in Criminal Cases Act, 1908 
(c. 15), s. 9 (3). 

Effect of Judicature Acts.] — SeeNo&, 3737-3743, 
post, 

(b) Under 6 6 With Afar., c. 1 1 . 

See^ now 9 Costs in (hiiminal Cases Act, 1908 
(c. 16). 

3304. Effect of death of party.] — Under sect. 8 
of the above Act wMch regulates the removal of 
indictments from the sessions by ceriiorari^ the 
representatives of prosecutor are entitled to the 
costs taxed during Ms life, though no personal 
demand were ever made by Mm. For though it 
take away the remedy by attachment, it does not 
affect the debt. When costs are taxed, they 


part DC. SECT. 9, SUB-SECT. 2.-— 
* •). 

, 82941. Ofprosecuior — Shareof iineto 
be tatcen into account ,] — ^Where the In- 
was removed by proseontors ; 
: deft, was not liable to costs ; 


* blit ot. ordered one-third of tho fine 
, imposed should go to prosecutors.— 
R. V , Jackson (1876), 40 U. C. R. 290. 
— CAN. 

d. 0/ defendant — Indictment re- 
moved by prosecutor — IMfendant ac- 


g uitted .] — ^An Indictment was removed 
y certiorari, at the instance of the 
private proseoutor, ic deft, was 
acquitted: — Held: there was no 
power to impose payment of c<^^on 
such prosecutor.— R. v. HlBT (1880), 
46 U. 0. R. 1.— CAN. 
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become a debt. — B. Ohambbsbxaykb (1780), 1 

Term Bep. 108 ; 99 B. B. 997. 

— ^Beld. R. Bezant (183d)i 7 Dowl. 680. 

Mamd. Kmerson v* XiMhloy (1793), 9 By. Bl. 248. 

8805. .1 — If deft, remove aa indictment to 

K. B. by certiorari^ giving the usual recognisance 
under the above Act, & be found guilty, & die 
before he can be brought up for judgment, his 
bail are liable to pay the costs. — ^B. v, Finmorb 
(1799), 8 Term Bep. 409 ; 101 B. B. 1460. 
Annotations :—0ontA. R. v. Turner (1824), 3 B. & C. 160. 

Bdd. R. V. Hodgson (1852), Dears. C. C. 14. 

S308« .] — ^Where deft, liad removed an in- 

dictment from sessions into K. B. by certiorari^ &> 
was convicted, but died before he could be brought 
up for judgment : — Held : his bail were liable to 
pay the taxed costs of the prosecution, under 
sect. 3 of the above Act. — B. v. Turner (1824), 
3 B. & O. 160 ; 4 Dow. & By. K. B. 816 ; 2 

L. J. O. S. K. B. 222 ; 107 E. B. 694. 

Annotation : — Hentd. Jones v. Orchard (1855), 16 C. B. 614. 

8307. What Included In prosecutor’s costs — 
Costs of removing defendant to gaol.] — The costs 
of conveying deft, to gaol in execution of his 
sentence, are reasonable costs, within sect. 3 of 
the above Act, to bo allowed to prosecutor where 
the indictment has been removed by certiorari , — 
B. V. Gilbib (1816), 6 M. & S. 620 ; 105 E. R. 
1141. 

3808. Indictment on two counts — Conviction 

on one count only.] — Under sect. 3 of the above 
. Act if deft, be indicted on two different coimts, & 
remove the indictment by certiorari, & be con- 
victed on one count & acquitted on the other, he 
is liable only for the costs incident to the first. — 
B. V, Hawdon (1839), 11 Ad. & El. 143 ; 3 Per. & 
Dav. 44 ; 113 E. B. 369. 

3309. Whether prosecutor entitled to costs — 
Nominal prosecutor — No expense Incurred — Costs 
defrayed by subscription.] — ^Whcre the expenses 
of an indictment for a misdemeanour, removed by 
certiorcfri from quarter sessions, are defrayed by 
subscription, & the nominal prosecutors incur no 
expense, they are not entitled to costs, as pro- 
secutors within sect. 3 of the above Act. 

Qu. : whether the near relations of a person 
whose body has been disinterred for the purpose 
of dissection, are parties grieved within the Act. — 
B. v. Cook (1828), 1 Man. & By. K. B. 626 ; 1 
Man. & By. M. 0. 191 ; 6 L. J. O. S. M. C. 62. 
At^tations Apld. R. v Dewhurst (1833), 2 L. J. M. C. 92. 
ReU. R. V, WfiUams (1844), 0 Q. B. 273 ; R. v. Dobson 
(1846), 9 Q. B. 302 ; R. v. Wilson (1853), Dears. C. C. 79. 


3310. 


-.] — ^A public body at its own 


expense preferred an indictment for a libel upon 
A. one or its officers, in the name of A. as prose- 
cutor. Deft, removed the indictment by cer~ 
tiorari, &> was convicted : — Held : no costs could 
be awarded under sect. 3 of the above Act, on the 
ground that the party applying must be the actual, 
& not the mere nominal, prosecutor, & also the 
party grieved or injured. — B. v. Dewhurst 
(1833), 5 B. & Ad. 406 ; 2 Nev. & M. K, B. 253 ; 
2 L. J. M. 0. 92 ; 110 B. B. 840. 

See, also, Nos. 3296, 3299, ante, 

8311. Who are parties grieved.”] — wB. v. 
Taunton St. Mary (Inhabitants), No. 2839, ante. 

3312. ,] — B, V, Cook, No. 3309, ante. 

8318. .] — Hated inhabitants of a parish, 

who were prevented by rioters from entering the 
vestry room to attend a meeting called for the 
purpose of imposing a church rate, & who after- 
war<fe prosecuted the offenders, are parties grieved 
within the meaning of sect. 3 of the above Act, 
therefore, entitled to costs on conviction of 
defts. after removal of the case by certiorari, — 


B. V. Thokkins (1831), 2 B. A; Ad. 287 ; 9 
L. J. O. S. M. O. 81 ; 109 B. B. 1160. 

8814. .] — B. V, Dewhurst, No. 8310, ante. 

8815. .] — An indictment for a libel on a 

political dinner, alleged to have a tendency to 
produce a riot, was, at the instance of defts., 
removed by certiorari : — Held : the person injured 
at the riot which took place at that dinner was not 
a person grieved within sect. 3 of the above Act, 
Sc therefore, although defts. were convicted on the 
indictment, not entitled to costs. — R. v, Caldecott 
(1842), 1 Dowl. N. S. 556 ; 11 L. ,T. M. C. 61 ; 6 
Jur. 344. 

Annotation : — Befd. R. v. Dobson (1845), 15 L. J. Q. B. 97. 

8316. .] — B. V, Monk’s Kirby (Inhabi- 

tants) (1862), 19 L. T. O. S. 109 ; 16 J. P. Jo. 324. 

• 3817. Contribution to expenses.] — ^Where an 

indictment has been removed by certiorari Sc a 
conviction obtained, the person who, being a 
party grieved, retained Sc is liable to the attorney 
for the prosecution, is entitled, under sect. 3 of 
the above Act, to the costs of such prosecution, 
though other aggrieved parties, after the attorney 
was retained Sc the indictment removed, agreed to 
contribute part of the costs. Sc they are not joined 
in the application. — R. v, Williams (1844), 6 

Q. B. 273 ; 15 L. J. Q. B. 98, n. ; 3 L. T. O. S. 
220 ; 8 Jur. 659 ; 1 Cox, C. 0. 77 ; 8 J. P. Jo. 
355 ; 116 B. R. 105. 

Annotations Reid. R. e. Fox (1860), 2 L. T. 281. Hentd. 

R. V. Dobson (1846). 9 Q. B. 302. 

3318. .] — Where an indictment is 

prosecuted by persons having some interest in the 
subject-matter. Sc is removed by certiorari, prose- 
cutors, on conviction, are entitled to costs under 
sect. 3 of the above Act m parties grieved, though 
the expenses of prosecution have been paid by 
other persons. — R. v, Dobson (1846), 9 Q. B. 
302 ; 15 L. J. Q. B. 376 ; 7 L. T. O. S. 256 ; 10 
Jur. 905 ; 2 Cox, C. C. 42 ; 10 J. P. Jo. 387 ; 115 
E. R. 1289. 

3319. Where nominal prosecutor.] — ^Where 

an indictment is removed from quarter sessions 
into the ct. by certiorari, at deft.’s instance. Sc 
deft, is convicted, the party employing the attorney 
to conduct the prosecution, & at whose charge the 
proceedings are carried on, is “ prosecutor ” of 
the indictment within the meaning of sect. 3 of 
the above Act. Sc, if also a “ party grieved ” by 
the offence, is entitled to costs, olthoug^h another 
party may have entered into the recognisances. Sc 
been boimd over to prosecute the charge. 

Whether the party claiming costs under the 
sect, is, in point of fact, “ prosecutor ” or not, is 
a matter which the ct. inquire into upon 
affidavit. — R. v. Bishop (1849), 6 Dow. & L. 499 ; 
12 L. T. O. S. 407 ; 13 J. P. 122 ; 13 Jur. 538. 

3320. Persons acting In official capacity.] — 

An indictment for not paying costs to su^eyors of 
highways, pursuant to an order of sessions, was 
removed into this ct. by certiorari ; — Held : sect. 3 
of the above Act applied to the case, Sc the sur- 
veyors, being the prosecutore Sc parii^ grieved 
by the nonpayment, were entitled to their costs. — 

R. V. Thornton (1849), 12 L. T. O. S. 424; 13 
J. P. 87 ; ouhaequent proceedings, svb nom. Be 
Thornton (1860), 4 Exch. 820. 

3321 . Parties Injured by conduct of de« 

fendants.] — An indictment for a conspiracy to 
prevent A., a workman, from accepting work with 
6. Sc also in some counts from obteuning work 
generally, was removed by certiorari by defts. 
The party prosecuting the indictment was 0. 
another master, for whom A. had worked, As it 
appeared that the reason of the combination 
against him was his having worked for C . : — HM : 
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SeeL 9. — Proeeiure: Sub-seci* 2» /• {h)f (c) <fi? (d)/ 
nub-Mci, Bf A. (a )0 

although no count in the indictment charged an 
intention to injure 0*, he was nevertheless a party 
“ grieved or Injured ” within the meaning of 
sect. 8 of the above Act, & therefore, upon a con- 
viction of defts., entitled to his costs. — B. v. 
Hbwitt (1848), 17 L. T. O. S. 106. 

3822. Prosecutors Interested as executors.] — 

Where deft, was convicted on an indictment for 
perjury in an affidavit, removed by himself by 
certiorari into the Ot. of Q. B. : — Held : prosecutors 
were entitled to costs under the above Act, as 
** parties meved or injured,*' although the false 
swearing failed of its effect & prosecutors were 
only interested as exors. in the suit in which the* 
false affidavit was made. — R. v. Major (1852), 
Dears. C. 0. 13 ; 21 L. J. M. 0. 221 ; 19 L. T. O. S. 
171. 

8323. Person liable for expenses.! — The 

Lord Mayor of London having committea deft, 
for trial at the Central Criminal Ct. upon a charge 
of misdemeanour, directed the city solr. to conduct 
the prosecution, the expenses of which were 
defrayed out of the city funds. Deft, removed 
the indictment into the Ct. of Q. B. by ceriiorarit 
A was convicted : — Held : the Lord Mayor, not 
being personally liable for the expenses of the 
prosecution, was not entitled, as prosecutor, to 
recover the costs from deft, imder sect. 3 of the 
above Act. 

In order to bring the case within the statute, 
there must be a prosecutor personally liable for 
the expenses. — R. v. Wilson (1853), 1 E. & B. 
697 ; Dears. C. C. 79 ; 22 L. J. M. C. 53 ; 20 
L. T. O. S. 236 ; 17 Jur. 460 ; 1 W. R. 150 ; 6 
Cox, C. C. 176 ; 17 J. P. Jo. 101 ; 118 E. R. 661. 
Annotaiicm Retd. K. v. HUls (1853), 2 £. & B. 176. 

3324, J — ^A prosecution was directed 

to be instituted by the town council of a municipal 
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the attorney who conducted it & rendered them- 
selves liable for the costs to him. Deft, removed 
the indictment by certiorari, entering into the 
usual recognisance ; — Held : the two councillors • 
were entitled, by the above Act, to costs from i 
deft, on conviction. i 

T. & S. were persons aggrieved within the 
meaning of the statute. They authorised their 
names to be used & made themselves responsible 
for the costs (Coctkbitbn, J.). — R. v. Pox (1860), 

2 L. T. 281 ; 24 J. P. 470. 

Application lor writ of certiorari to quash.] 

— See Sub-sect. 3, A. (a), post 
3325. ** Civil officers concerned to prosecute ’’ 
— Metropolitan Police Commissioners.] — If the 
Metropolitan Police (3omrs., appointed under 
Metropolitan Police Act, 1829 (c. 44), s. 1, direct 
an indictment for assaulting one of the police 
constables in the execution of his duty, & deft, 
removes such indictment by certiorari is con- 
victed, the comrs. are entitled to costs under 
sect. 3 of the above Act as justices of the peace & 
civil officers whom it concerned to prosecute. — 
R. i>. Waldbgrave (Earl) (1841), 2 Q. B. 841 ; 

1 Gal. & Dav. 616 ; 11 L. J. M. 0. 19 ; 6 J. P. 8 ; 

6 Jur. 602 ; 114 E. R. 184. 

Annotation ;-~0oilSd. R. v. (1860), 16 Q. B. 1060 ; 

R. t>. Kenney (1850), 16 L. T. O. S. 192. llciitd. R. vl 
Dobson (1846), 10 Jur. 906. 

8326. Poor law guardians.] — ^A child was 

found in the streets with marks of violent ill- 


treatment upon it, ^ it was tideen to the work- 
house of a union ^ the guardians preferred an 
indictment against the father for a nusdemeanour. 
Deft., having removed by oerUcrari ix, been on the 
trial foimd guilty : — Held : the guardians were, 
under sect. 8 of the above Act, entitled to their 
costs as civil officers prosecuting upon account of 
a fact committed that concerned them as offTcers 
to prosecute. 

In order to entitle a prosecutor to costs under 
the sect, it is sufficient to show that he prosecuted 
in pursuance of some moral obligation A; was not 

a mere volunteer. — B. v. (1860), 16 Q. B. 

1060 ; 20 L. J. M. 0. 63 ; 16 Jur. 56 ; 117 E, R. 
761 ; svb nom. R. t;. Kenbalby, 16 L. T. O. S. 
192 ; 16 J. P. 114 ; 4 Cox, C. 0. 346. 

Annotation : — ^Refd. R. e. Wilson (1863), Dears. C. 0. 79. 

Elfeot of Judicature Acts .] — See No. 2421, ante. 
Nos. 3684, 8738-3741, post. 


(c) Under Criminal Law Act, 1826 (c. 64), 

See Costs in Criminal Cases Act, 1908 (o. 16). 

8327. Whether prosecutor entitled to.] — Upon, 
an indictment for a riot removed by prosecutor 
by certiorari into the Ct. of K. B. & tried at Nisi 
Jrrias, prosecutor is not entitled to costs under 
the above Act. — R. v, Johnson (1827), 1 Mood. 
C. C. 173, C. C. R. 

8328. .] — Where prosecutor of an indictment 

for a misdemeanour found at sessions removes 
it into the K. B. by certiorari he is not entitled to 
costs under sect. 23 of the above Act. — R. t?. 
Richards (1828), 8 B. & C. 420 ; 2 Man. 
Ry. K. B. 406; 1 Man. & By. M. 0. 443 ; 6 
L. J. O. 8. M. C. 104 ; 108 B. R. 1098. 


AnnotaHons : — Bstd. R. v. Surrey JJ. (1856), 26 L. T. O. S. 
248. Kentd. R. V. Jeyes (1835), 5 Nev. & M. K. B. 101 : 
R. V. Pombridife (1842), 3 Q. B. 901. 


3329. .] — Where an indictment for felony 

18 removed by certiorari, & tried at Nisi Prius, 
neither the judge at Nisi Prius nor the Ot. of K. B, 
has authority to award costs to prosecutor under 
sect. 22 of the above Act whether the indictment 
be removed by prosecutor or by prisoner. — B. v. 
Exetper City (I&ieasurer) (1829), 6 Man. & Ry. 
K. B. 167; 2 Man. & Ry. M. 0. 606 ; 8 


L. J. 0.1 


Effect of Judicature Acts .] — See No. 2421, ante, 
Nos. 3684, 3738-3741, post 


(d) Under Criminal Procedure Act 1863 (c. 30). 
See, now. Costs in Criminal Cases Act, 1908 
(c. 16). 

3380. Of defendant — ^Recognisance of prosecution 
not conditioned to pay costs on aoquittalJ — R. v, 
ii^AST (Inhabitants) (1865), 6 B. S. 

536 ; 34 L. J. M. C. 190 ; 29 J. P. 690 ; 11 ‘ 

N. S. 809; 13W. B. 737 ; 122 E. R. 

3831. Of prosecutor — When not ** party 
grieved.*^ — B. v. Oastler (1874), L. R. 9 Q. B. 
132 ; 43 L. J. Q. B. 42 ; 29 L. T. 880 ; 88 J. P. 
891 ; 22 W. B. 490 ; 12 Cox, C. C. 678. 

Effect of Judicature Acts.] — See No. 2421, onff, 
Nos. 8684, 3738-3741, post 


SXJB-SBCT. 8. — Certjorabi to Qitabh* 

A, Application for the Writ. 

(a) In General. 

8382. Who may apply— To remove erroneous 
order— Not person In whose favour order made.]— 

A certiorarC will not be granted to remove an 


PART DC. SECT. 9, SUB-SECT. S.— A. (a). 

, , J ^ node — SinaU judge ,} — The full ot. will not hear a moUan for a rule nisi to quash a ooaviotlon ; the motion 

should be made to a siniie Judge.— R. e. Tanohe (1904), 10 B. O. R. 297.— CAN. 
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erroneous order of sea^ons^ at the inetanoe of the 
party in whose favour the error was made. — R. v, 
PSKBXOBSBmB JJ. (1858), 17 J. P. 812 ; 1 0. L. E. 
289. 

8888. Presentment for repair of road — 

Party other than presenting Justlee — ^18 Oeo. 8, 

c. 78, s. is no objection to a certiorari i 

to remove a presentment of a road made by a , 
justice of the peace tinder sect. 24 of the above i 
Act, that it is prosecuted by another than the 
justice presenting, if it is by his consent. — v. 
Phskbekryn (Inhabitants) (1788), 2 Term Rep. 
200 ; 100 E. B. 142. 

8334. Removal of order of Justices — ^Party 

giving notice to Justices — 18 Geo. 2, c. 18, s. 5.] — 

Sect. 6 of the above Act requires that the party 
suing forth any certiorari shall have ^ven notice 
thereof to the justices whose order is in question. 

A ceriiorari cannot be issued at the instance of any 
but the party who gave such notice, although 
he avowedly drops the proceeding although 
it is too late to give a fresh notice. — -R. v. Kent JJ. 
(1832), 8 B. & Ad. 260 ; 1 L. J. M. C. 29 ; 110 
E. R. 94. 

8335. Second order made after first order 

reversed — Party complaining must apply.] — R. v. 
Bloxah, No. 8346, voat, 

3386. Person aggrieved.”] — R. v, Surrey 

JJ., No. 2822, ante, 

8337. .] — ^A., the holder of a publican’s 

country licence, got notice to quit on Sept. 29, 
but before that date he got his licence renewed, 
& refused to quit. The landlord expelled A. by 
force on Oct. 8, A; J. entered into passession. At 
a special transfer sessions on Oct. 27, though J. 
had given no notices, the justices granted to J. 
a licence under Alehouse Act, 1828 (c. 61), s. 14. 
On a ceriiorari to quash the licence : — Held : | 
a certiorari being matter of difcretion, it would 
not be granted as A.’s object seemed to be to 
blackmail his landlord. 


64 J. P. 888 ; 48 W. R. 52 ; 16 T. L. R. 609 ; 
43 Sol. Jo. 744, O. A. 

An^ati^ : — Oonsd. R. t>. Kiohmond Oonilrmlng Authority, 
Bx p, Howltt, 11921) 1 K. B. 248. 

3330. — .] — Under an application for an 

alehoui^ licence under Alehouse Act, 1828 (c. 61), 
there' is no power in the justices to hold an 
adjourned meetii^ in the month of Oct. A trade 
rival has a sufficient interest in the decision upon 
such an application to constitute him a ** person 
aggrieved if an objection to the jurismetion 
of the justices taken by him is overruled, A the 
application is granted A confirmed by them, A 
therefore, in a proper case, he is entitled to a writ 
of ceriiorari to remove into the High Ot. the con- 
' firming order of the justices. — R. v. Groom, 
Ex p. COBBOUD, [1901] 2 K. B. 167 ; 70 L. J. K. B. 
636 ; 84 L. T. 634 ; 65 J. P. 452 ; 49 W. R. 484 ; 
17 T. L. R. 433 ; 46 Sol. Jo. 448, D. O. 

Annotationa : — ^FoUd. R. v, Kiohmond Confirming Authority, 

Ex p, Howltt. [1921] 1 K. B. 248. Reid. R. v. Butt. Ex p. 

Brooke (1922). 38 T. L. R. 637. 

8840. .] — ^An application was made to 

licensing justices by T., the secretmy of L. A Co., 
for a licence for the sale of intoxicating liquor in 
respect of premises occupied by Ju A Co. The 
application was opposed by H., the licensee of 
other premises in the same borough, but was 
granted by the licensing justices. Before the 
confirmation of the grant T. died. At the meeting 
of the confirming authority an application was 
made to confirm the grant, but to substitute in 
' the licence the name of B., the secretary of L. A Co., 
for that of T. This application was opposed by 
H., on the groimd that the confirming authority 
had no jurisdiction to grant it, but the application 
was nevertheless granted : — Held : the confirming 
authority acted in excess of its jurisdiction. 
H. was a person aggrieved thereby, A as such was 
entitled to a writ of ceriiorari ex debiio jmtitiae, — 
R. V, Richmond Confirming Authority, Ex p. 
Howitt, [1921] 1 K. B. 248 ; 90 L. J. K. B. 413 ; 
124L.T. 345; 85 J. P. 84 ; 37 T. L. R. 62, D. C. 


This writ of certiorari is not a matter of right. 
Appet. for it is certainly not an aggrieved party, 
for the failure to obtain blackmail cannot be 
recognised as a grievance (Cave, J.). 

Thw is not a writ which is obtainable ex dehiio 
juatUiaSf it is an application on which we have a 
right to exercise our discretion (Lord Coleridge, 
C.J.). — R. V . Grove, etc., Wiltshire JJ. (1893), 
67 J. P. 464 ; 8%jib nom, R. v. Wiltshire (Tisbury 
Division) Licensing JJ., 9 T. L. R. 3 85, D. C. 
Anrwiaiion : — Befd. R. v, Bath JJ., Ex p. Spiers & Pood 

(1908), 99 L. T. 54. 

8338, .]— The holder of a licence of a 

public-house about to be pulled down for a public 
purpose, gave the notices required by Alehouse 
Act, 1828 (c. 01), s. 14, of his intention to apply 
for a licence in respect of another house not then 
licensed. Justices in transfer sessions granted 
the licence. A rule nisi tor a certiorari was subse- 
quently applied for by certain prosecutors, residents 
in the district, who alleged that notices ought 
also to have been given in compliance with 
Licensing Act, 1872 (c. 94), s. 40. The licence 
was granted on Jan. 26, A the application for the 
rule was not made until May 17, foUowing ; — Held : 
assuming that certiorari was a fitting remedy, a 
certiorari ought not to go in the present case, 
because of the delay in making the application, 
A because prosecutors had not shown that they 
had a peculiar grievance of their own beyond some 
mconvenienoe suffered by them in common with 
the rest of the public. — R. v. Nicholson, [1899] 
2 Q. B. 465 ; 68 L. J. Q. B. 1084 ; 81 L. T. 267 ; 


Annotation: — ^Befd. R. v. Butt, Ex p. Brooke (1922), 38 
T. L. R. 637. 


3341. •.] — ^A licensing authority under 

Cinematograph Act, 1909 (c. 30), granted to a 
theatre proprietor a licence for the exhibition 
of cinematograph films at his theatre. The licence 
was subject to the condition that the licensee 
should not exhibit any film if he bad notice that 
the licensing authority objected to it. A firm 
who had acquired the sole right of exhibition of a 
certain film in the district in which the theatre 
was situated entered into an agreement with the 
licensee for the exhibition of the flhn at hte theatre. 
The licensing authority having given notice to the 
licensee that they objected to the exhibition of the 
film the firm applied for a writ of certiorari to 
bring up the notice to be quashed on the ground 
that the condition attached to the licence was 
unreasonable A void A that they weM aggrieved 
by the notice as being destructive of their property : 
— Held : whether the condition was unreasonable 


certtoran, — JbJx p, jstott, libioj i jx. jo. i ; oo 
L. J. K. B, 602 ; 114 L. T. 234 ; 80 J. P. 169 ; 
32 T. L. R. 84 ; 60 Sol. Jo. 418, D. O. 

Annotationa R. v, Burnley JJ., Ex p. Loi^ore 

(1916), 85 L. J. K. B. 1665 ; Stott v. Gamble, [1916) 2 
K. B. 504. 


.ISee, further. Nos. 2839, 8309, 3310, 


3313, 3315^324, 3331, ante. 

3342. When made in vaoaUon— What nils issued.] 
— ^A judge’s order or fiat for a certiorari to issue in 
vacation can only be granted niei. — v. Ohippino 
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Crown Pbaotioe, 


S ect, 9» — P rocedur e: Sub^aed. 8 , A. (a) cfir < 6 ).] notice with hii 

l^DBiTRY (Inhabitants) (1834), 3 Nev. Sc M. K. B, affidavit b^ng 
104 ; 2 Nev. Sc M, M. O. 99 ; 3 L. J. M. O. 61. i 

Annotation .*—€k>iiid. R. e. Newton Ferrers (1846), 9 Q. B 32. ’ 

8843. Whether made ex parte.] — R. v. Newton nr 

Fbbbers (Inhabitants), No. 2907, ante. J* ^ m 

8844. .]— R. V. Aixan, No. 3360, post. 

lime for .] — See Sub-sect. 3, A. ( 6 ), post, j 

.. quashed.] — ( 

{h) Time for, quarter session 

See^ note, C. O. R., rr. 21, 30, 64. affidavit on wi 

334>5. General rule.] — 13 Geo. 2, c. 18, s. 6 , j that the justice 

only applies to orders, etc., of justices. Sc there is | present at the i 

no general rule of practice which requires applica- pursuant to 13 
tion for a ceriiorart to be made within six months I fresh certiorari 
of the making of the order sought to be quashed. — the six month 
R. V. SKEFFIEI.D OORPN. (1871 ), L. R. 6 Q. B. 652 ; had not been 
40 L. J. Q. B. 247 ; 36 J. P. 37 ; sxib notn, Roberts , meaning of th 
V. Sheffield Corpn., 24 L. T. 659 ; 36 J. P. 229 ; ' & the present ^ 
19 W. R. 1169. I out of time.— 

Annotations : — Mentd. R. v. Liverpool Corpn. (1872), 41 I (1843), 1 Dow. 

L. J. Q. B. 175 ; R. v, Liverpool Corpn. (1873), 28 L. T. ei . g^fh ft, 

500 ; A.-G. V, Brecon Corpn. (1878), 10 Ch. D. 204 ; 

R. V. Norwich Corpn. (1882), 30 W. R. 752 ; Ward v. Annotate 

Sheffield Corpn, (1887), 19 Q, B. D. 22 ; A.-G. v. Swansea Sess. Cap. 408. 

Coipn., [1898] 1 Ch. 602 ; A.-G. r. Tynemouth Corpn., 3349. D 

^ 41 ^* 4 av # 4 u ^ ^ certwrori to b 

to rm— Itoktog ot the cases be ap 
ord.r-WhaUver eauM ofdelay.]— (1) A case sent calendar me 
back to sessions to be restated, must be reheard, order whi 

Sc sessions may receive further evidence, & make a c 18 s 6 being 

.X. -X • . ^ thewlfoW, an t 

(2) The certwran by which the original order necessary writ j 

was removed, does not operate to remove the months but th 
subsequent one, & the party wishing to contest attempt 

such order, must obtain a certiorari. Sc remove it. whon nn hiXm 

(3) Under 13 * ceriit^aH subsequent apj 

caimot be applied for after the expiration of six expir^ion of th< 
calendar months from the making of the order to applicatioi 

be removed, whatever may have been the cause of 4 »Y«irnfir>n 

delay.— R. v. Bloxam (1834), 1 Ad. Sc El. 386 ; AnglesST JJ 

3 Nev, & M. K. B. 385 ; 2 Nev. Sc M. M. C. 269 ; f T O S 67 

3 L. J. M. C. 116 ; 110 E. R. 1254. 3050 * 1 

— As to (3) Refd. R. v, Anglesea JJ. (1845), 10 on Feb" 23 186S 

3847. .]—(!) On Apr. 20, the ct. of Fye“ the jv 

quarter sessions granted a case for the opinion intention oi aeit 
of the Ct. of Q. B. On Oct. 13, notice in writing to bring up the 
of an intended application ^f or a writ of certiorari under Id Uw. - 
to bring up the order of sessions, was served upon ' fi'ttomey lert w 
two justices. On Oct. 20 , an application was made I on which the ap] 
at chambers, for a judge’s flat allowing the issuing I ? 

of a certiorari. No judge being in town on that i ^ 

day, an affidavit of notice to the justices, Sc of attended on^ k 
the other necessary facts, was sworn before a nnpossiDle tner 
comr.. Sc on the same day, the affidavit was filed foUowi^ ^es< 
at the Crown Office, & a writ of cerfiorari issued, make the omer, 
On Oct. 21, the judge’s fiat was obtained & filed 
at the Crown Office. Upon motion to quash the ^ 

wnit of certiorari quia improvide emanavit : — Held: j \^) tnoappucati 
the six months within which the application was ; \ 

required to be made, must be reckoned from the i 
day of the order of sessions, Sc not from the last I * It 
day of sessions. ; 5 9 D. 1. 70 

(2) Where in the original affidavit, the deponent | 
swoTO that he had served one of the justices, by 366 ;^R?^]^S< 
leaving a copy of the notice at his chambers on Council of Me<3 
Oct. 13, Sc this affidavit was objected to as being j ^ 

insufficient ; — Held : an affidavit might be countv* 
produced, stating in explanation, that the notice 97 L. T. 716. 

h^ been left in the letter-box, at the chambers i 8351. O 

of the magistrate, Sc that the magistrate had since 1 13 Geo. 2, c. 18, 
acknowledged that he had ** duly received the * of justices for si 

FART IX. SECT. 0, SUB-SECT. 8. — for a cerfioroH to remove an assessment 
A. ( 0 ). should be made promptly . — Ex p, 

88461. General rufe.}— An application OHmow (1859), 9 N. B. R. (4 All.) 249, 


notice with his other letters of that day,” such 
affidavit being sufficient as showing that due 
service had been effected. — R. v. St. Mary, 
Whitechapel (Inhabitants) (1843), 2 DowL N. S. 
964 ; 12 L. J. M. O. 85 ; 1 L. T. O. S. 171 ; 7 
J. P. 354 ; 7 Jur. 602. 

AnnoUdions : — As to (X) Rtid. R. v, Allan (1864), 4 B. k S. 

915 ; R. V, Hodjison (1864). 28 J. P. 484. 

3343. Second application — First certiorari 

quashed.] — ^A certiorari to remove an order of 
quarter sessions had been quashed because the 
affidavit on which it had issued omitted to state 
I that the justices on whom it was served had been 
present at the sessions at the making of the order 
pursuant to 13 Geo. 2, c. 18, s. 6 . On motion for a 
I fresh certiorari to remove the same order after 
the six months had expired ; — Held : the writ 
had not been moved or applied for ■within the 
meaning of the Act by the former application. 
Sc the present was a fresh motion Sc consequently 
out of time. — R. v, Cartworth (Inhabitants) 
(1843), 1 Dow. & L. 837, 842 ; 8 J. P. 104 ; 8 

Jur. 61 ; avb nom, v, , 13 L. J. M. O. 28. 

Annotation: — Mentd. R. v. West Ridinff JJ. (1844), 1 New 

Sess. Cap. 406. 

3349. Delay caused by absence of Judge.]— 

A ceriuyrari to bring up an order of sessioi^ must in 
all cases be applied for before the expiration of 
six calendar months from the time of the making 
of the order which it is sought to remove, 13 Geo. 2, 
c. 18, s. 5 being imperative in this respect. Where, 
therefore, an attempt was made to^ obtain the 
necessary writ at judges' chambers within the six 
months, but the writ could not then lie obt^ned, 
as the attempt was made in the Easter holidays, 
when no judge was in attendance : — Held : a 
subsequent application for the writ, after the 
expiration of the six months, was too late, although 
such application was made on the first day after 
the expiration of such easier holidays. — R. v. 
Anglbsea JJ. 1 Saund. & C. 76 ; 7 

L. T. O. S. 67 ; 10 J. P. 665 ; 10 Jur. 817. 

3350. .] — Deft, having been convicted 

on Feb. 23, 1863, a notice was, on Aug. 15 following, 
given to the justices, intimating that it was the 
intention of deft, to apply, on Aup[. 20 for a certiorari 
to bring up the conviction. This notice was given 
under 13 Geo. 2, c. 18, s. 6 . On Aug. 21, deft. ’a 
attorney left with the judge’s clerk the affidavit 
on which the application was founded. On Aug. 22, 
which was a Saturday, he again went to judge’s 
cheunbers, but being vacation time, the judge 
attended only on Tuesdays Sc Fridays, Sc it was 
impossible therefore to oDtaln a hearing till the 


following Tuesday, when the judge refused to 
make the order, on the groimd that the application 
was too late: — Held: (1) the application was in 
time. Sc the judge ought to have made the order; 
( 2 ) the application should not have been mad(^ ex p, 
— R. V. Allan (1864), 4 B. & S. 916 ; 122 B. R. 702 ; 
sub nom. R. v. Allen, 33 L. J. M. 0. 98 ; 10 Jur. 
N. 8. 796 ; sub nom. R. v, Hodgson, 3 New Rep. 
503 ; 9 L. T. 701 ; 28 J. P. 484 ; 12 W. R. 423. 
dnnolations .•--‘Otnerally, Mentd. Loeson v. General CJoimoU 


CotinoU of Medk^ Education & Refl^tration, [1894] 
1 Q. B. 750 ; R. v, HufiSns (1895), 43 W. R. 329 : v. 

Burton, Ex p, Younff, [1897] 2 Q. B. 468 : R, v, London 
County JJ., Ex p. South Metropolitan Gas Co. (1907), 
97 L. *r. 716. 

8351. Order oonflrmed on appeal.] — ^Under 

13 Geo. 2, c. 18, s. 6 , a certiorari to remove an order 
of justices for stopping a highway may be applied 

love an assessment — CAN. 

Ex n. 384511. .1 — Haw® e. EMOjo Onr 

B. R. (4 AM.) 2d9. CJoBPN. (1896), 4 B. 0. R. 488.--CAN. 



Part IX. — Curtioeam. 


4ei 


for within six ealendsir months alter such order i 
has been condniied at sessions, though more than 
edx calendar months have elapsed since the order 
was made.— B. v. Mx]>i>I.B 8EX JJ. (1880), 6 Ad. 

A El. 026 ; 2 Har. A W. 407 ; 1 Nov. A P. K. B. 
92 ; Nev. & P. M. 0. 6 ; 0 L. J. M. 0. 10 ; 111 
E. B. 1802. 

Annf4aHon : — Msiitd. R. v, Milverton (1836), 2 Har. & W. 

484. 

3352 . .] — ( 1 ) A certiorari had issued 

to bring up an order of se^ons confirming an order 
ot justices. The order of sessions being brought up 
on return was quashed, but the order of justices not 
being returned with it : — Held : a fresh writ of 
certiorari might issue to bring up the order of 
justices. 

(2) The six months for applying for a certiorari 
to bring up an order of justices which has been 
appealed against & confirmed by sessions, run from 
the date of confirmation A not of the .original 
order. — B. v, Moricb (1845), 2 Dow. & li. 962 ; 

1 New Sess. Cas. 686 ; 14 L. J. M. 0. 76 ; auh nom. 

B. r. Hertfordshire JJ., 5 L. T. O. S. 78 ; 9 Jur. 
731. 

Antwtationa : — Oenerally, Mentd. R. v, Preston (1848), 

12 Q. B. 816 ; Wray v. Toke (1848), 12 Q. B. 492. 

8368. What is delay — Application in year follow- 
ing order.] — Judment on demurrer having been 
given in Sept. 1841, against a party charged on 
presentment to the Comrs. of Sewers, on which 
a rate was levied, & an order having been made 
to pay the rate in June, 1842, A a distress, levied 
thereon, in July, 1842 a rule was applied for in 
Trinity term 1843, for a certiorari to remove the 
presentment, judgment, rate & order : — Held : 
the rule would be discharged on the ground that 
the application was out of time. — B. v. Tower 
HaMjLETS Sewers Comrs. (1^43), 6 Q. B. 357; 

1 Dav. & Mer. 232 ; 13 L. J. Q. B. 12 ; 2 L. T. O. S. 
107 ; 8 J. P. 214 ; 7 Jur. 1109 ; 114 E. R. 1284. 

3354 . Application in term following order.] 

— On Jan. 10 an order was made by the town 
coimcil of a municipal borough for payment out 
of the borough fund of expenses not legally 
chargeable thereon under Municipal Corpus. Act, 
1835 (c, 76). The same day the relator gave 
notice of his objection, threatened to apply to 
the Ct. of Q. B. The money was paid in two 
portions, in May & July respectively. The accounts 
of the borough were audited in Sept.; — Held: 
an application in the following Hilary term for a 
certiorari to remove the order under Municipal 
Corpus. (General) Act, 1837 (c. 78), s. 44, for the 
purpose of quashing, was not to be refused on 
the ground that it was made too late. — R. v, 
Newbury Town Council (1861), 16 L. T. O. S. 
434 ; 15 J. P, 116. 

8355. Application by Crown — ^Time limit not 
applicable.] — B. v. Berkley ^ Braoge, No. 2478, 
ante* 

3356. .] — The provision contained in 

C. O. R., r. 21, lixmting the time within which a 
writ of certiorari to remove proceeding before 
justices may be applied for, does nob apply to the ' 


issue of a writ of certiorari at the instance of the 
A.-G. on behalf of the Crown. — R. v. Ahendt, 
[1916] 2 K. B. 276 ; 84 L. J. K. B. 1269 ; 113 
L. T. 86 ; 79 J. P. 324 ; 81 T. L. B. 287 ? 69 
Sol. Jo. 863, 0. A. 

8857. Order or decision of Justices — Validity of 
church rate— 53 Geo. 8, c. 127, s. 7.]— In order to 
take away the summary jurisdiction of magistrates 
under sect. 7 of the above Act, the pfiurty proceeded 
against must at once give notice to the justices 
that he disputes^ the validity of the rate, or his 
liability to pay it. If he argues an objection to 
the rate before the justices, A they decide upon it, 
& mcdie an order, & he then gives notice that he 
disputes the validity of the rate, the ct. wiU not 
gra nt a certiorari to remove the order. — ^B. r. 
WICKSTBD & Pardoe (SALOP JJ.) (1860), 6 Jnr. 
N. 8. 143. 

8858. Order of licensing Justices.] — R. v. 

Nicholson, No. 3338, arUe, 

8359. 18 Geo. 2, c. 18, s. 5.] — R. v. 

Bouohey (1791), 4 Term Rep. 281 ; B. v. Bloxam 
(1834), 1 Ad. & El. 386 ; R. v. Anglesea JJ. 
(1846), 1 Saund. & C. 76 ; R. v. Hodgson (1863), 
9 L. T. 290 ; B. v. St. Mary, Whitechapel 
(Inhabitants) (1843), 2 Dowl. N. S. 964 ; R. 
V. Cartworth (Inhabitants) (1843), 1 Dow. 
& L. 837, 842 ; R. v. Middlesex JJ. (1836), 
5 Ad. El. 626 ; R. v. EteRTPORDSiURB JJ. 
(1846), 9 Jur. 731. 

8360. Time specified in order of Secretary of 
State — Delimitation of boundaries — Local Govern- 
ment Act, 1868 (c. 98), s. 20.] — Under the provi- 
sions of sect. 10 of the above Act, the ratepayers 
of T. petitioned one of the Secretaries of State to 
settle the boundaries with a view to the adoption 
of the Act. An order was made setting out 
the boimdaries, & a resolution was duly carried 
for the adoption of the Act. An appeal was 
presented to the Secretary of State by S., a rate- 
payer, on the ground that the boundaries, as set 
out, comprised land not included within the 
limits from which the petition proceeded. After 
inquiry into the circumstances, the Secretary of 
State dismissed the petition, & ordered, under 
sect. 20 of the above Act, that the Act should, after 
the expiration of one month from the date of the 
order, have the force of law within the district 
of T. : — Held : the ct. would not, after all this 
had been done, issue a certiorari to brin^ up the 
order for settling the boundaries of the district. — 
Re Local Government Act, 1858, Todmordbn 
District, Ex p. Smith (1861), 1 B. & S. 412; 
4 L. T. 509 ; 121 B. R. 769 ; sub nom. Re Tod- 
mordbn District, 30 L. J. Q. B. 305 ; 25 J. P. 
518. 

Annotation: — Mentd. Graham v. Berry (1865), 3 Moo. 

P. C. C. N. S. 207. 

3361. Reopening poor law accounts— Recovery 
of sums paid in error — After accounts audited.] — 

In the auditing of the accounts of a poor law 
union, the cost of maintenance of a pauper lunatic 
irremovable by five years’ residence, having, since 


88681. What ia delay — Application in 
year foUowina ortier.}— R. v. Flb wel- 
ling (1866), 6 AU. 419.— CAN. 


8868U. 

(1866), 6 All. 336. 


I — R. V , B:ennbdy 
IAN. 


8868111. J — R. t>. Flynn 

(Local Govbrnbcbnt board Auditor) 
(1911), 46 L L. T. 22.— IR. 


88581V. No reaeon for delay 

Exp. Swim (1889), 28 N. B. R. 
138. — CAN. 


8854 1. AppUeaHon in term fol- 

lowing order — Not unreasonable delay,] 


— Hebert (1854), 8 N. B. R. 108. 

' 885411. .)— A'JJ p. 

O'RboAN (1855), 8 N. B. R. 261.— 

CAN. 

8854 Ul. .]— AnappU- 

oatlon for a certiorari should be made 
at the first term after the oonviotion ; 
but where the Justioe had no jurUdio- 
tion In the matter, a certiorari was 
nanted, though a term had elapsed. — 
Ex p. MulHBRN (1850), 9 N, B. R. 
(4 AU.) 259.— CAN. 

88541V. .1— R. «. 


Golding (1874), 2 N. B. R. (Pug.) 385. 
—CAN. 

Application two terms follow- 
ing order ,] — ^A certiorari was refused 
where two terms had elapsed. — Ex p, 
Lipsett (1885), 25 N. B. R. 66.— CAN. 

g, Where judge had no 

juriediction,] — A. certiorari was granted 
though two terms had slnoe ^psed, 
& the delay was unaooounted for, it 
being clear that the luetioe had no 

J urL<)diotlon. — Ex p. Long (1888), 27 
B. R. 496.— OAK. 

h. Extension of time for oppRcoNon.] 



462 


Cbowv 


SecL 9. — Procedure: Sub-eeci . 3, A . (h) db (c).] 

Mar. ]S64» been charged to the parii^ of irre- 
movability & allowed in the half-yearly audits* 
at the audit of the half-yearly accounts unto 
Michaelmas, 1860, objection was taken by the 
parish, & the auditor disallowed the costs for those 
six months against the parish Sc charged it to 
the union, but refused to re-open the accounts 
previously audited. On a rule calling on the 
auditor to show cause why he should not allow 
the parish the sums they had erroneously paid in 
previous years Sc charge them to the union, the 
ct. dischars^ the rule, on the ground that the 
parish ought to have objected at the previous 
audits. — R. v . Ohiddingbtonb (Inhabitants) 
(1862), 2 B. & S. 294 ; 31 L. J. M. C. 121 ; 6 L. T. 
44 ; 26 J. P. 246 ; 121 E. R. 1082. 

3862, Taxation of costs — Objection made after 
taxation.] — On an application for a ceriiorari 
to bring up an order of sessions for payment of 
costs on the graund that the costs were taxed 
alter the sessions had expired : — Held : the 
writ would be refused on the ground that the party 
should have objected at the time of taxation. — 
Ex /). Watkins (1862), 6 L. T. 606 ; 26 J. P. 71 ; 
10 W. R. 249. 

AnnotaHon : — Kentd. R. v. Hampshire JJ. (1864), 3 New Rep. 

487 . 

8363. Award of compensation — Compulsory pur- 
chase of land.] — Upon application for a writ of 
certiorari to bring up Sc quash the proceedings 
upon an inquisition before the sheriff as to the 
amount of compensation to be awarded to a 
claimant under Lands Clauses Consolidation Act, 
1845 (c.18), on the ground that the jury in assessing 
the compensation had taken into consideration 
matters which were not legally the subject of 
compensation : — Held : the ct . having a discretion 
whether they would grant a writ of certiorari, 
would not do so where appcts. for the writ had 
allowed five months to expire without any objection 
to the proceedings Sc had paid costs Sc taken various 
other steps upon the footing that they were valid. — 
R. t?. Sheward (1880), 9 Q. B. D. 741 ; 49 L. J. Q. B. 
716, 0. A. 

-.] — See, further. Compulsory Pur- 
chase OP Land Sc Compensation, Vol. XI., 
pp. 209 ei aeq. 

3364. Liverpool Borough Court (Removal of 
Actions) Act, 1842 (c. 111.), 8. 3 — ^Application within 
one month of filing of statement of claim.] 

— Edwards v. Liverpool Corpn., No, 2491, 
ante. 


(c) NoHce of. 

See, now, 0. O. R., r. 21. 

8865. Whether necessary — Second certiorari 
issued in same matter.! — If the want of an original 
is assigned for error, i upon a cerHorari a return 
is made that there is no original, deft, in error may 
upon a suggestion that there is an original of 
another term sue out a second certiorari without 
giving any notice to the pltt.’s attorn^. — LiBViNa 
V. Calverly (1701 ), 1 Ld. Raym, 695 ; 12 Mod. 

Rep. 661 ; 91 E, R. 1363 ; sub fiom. Levin v. , 

1 Com. 118. ^ ^ 

3366. Six days* notice— Whether waived— By 
motion to enlarge rule.] — R. v. Glamorganshire 
JJ. (1793), 5 Term Rep. 279 ; Nolan, 249 ; 101 
E R, 167. 

Annotation : — Ex ReM. p. Roberts (1886), 60 J. P. 667. 

3307. Form Sc suffielenoy of — Intention 

I to move for rule.] — Ee Flounders (1833), 4 B. & 
I Ad. 866 ; 110 E. R. 681 ; aub nom. R. v. 
Flounders, 1 Nev. Sc M. K, B. 592 ; 1 Nev. Sc 
M. M. C. 131. 

Annotations: — Conid. Ex p, Fentiman (1834), 2 Ad. Sc El. 

127. Bold. R. V. Rose (1845), 3 Dow. & L. 359 ; R. t>. 

Allan (1864), 4 B. & S. 915. 

3368. .]— R. V. Rose (1845), 

3 Dow. Sc L. 369 ; 2 New Sess. Cas. 166 ; 15 
L. J. M. C. 6 ; 6 L. T. O. S. 160. 

8309. .] — Ex p. Patbcbrb (1846), 9 

J. P. Jo. 787. 

3370. Whether day of service included.] — 

R. V. OooDBNOUGH (1835), 2 Ad. Sc El. 463 ; 111 
E. R. 179 ; aub nom. R. v. Cumberland JJ., 
I Har. Sc W. 16 ; 4 Nev. Sc M. K. B. 378 ; 2 Nev. 
Sc M. M. C. 662 ; 4 L. J. M. C. 72. 

3371. .] — R. V. East Riding op 

Yorkshire JJ. (1843), 1 L. T. O. S. 311. 

3372. Must precede motion for rule nisi.] — 

Ex p. Roberts (1886), 60 J. P. 667. 

3373. Contents of — ^Must state name of party 
appl:^ng for writ.] — The notice required by 13 
Geo. 2, c. 18, s. 6, for removing an order of justices 
by certiorari, must state on the face of it the name 
of the party applying for the writ. — R. v. Lanca- 
shire JJ. (1821), 4 B. ^ Aid. 280 ; 106 E. R. 944. 
AnnotaiUms: — Refd. R. v. Cambridireshire JJ. (1832), 3 

B. & Ad. 887 ; K. v. Lancashire JJ. (1839), 11 Ad. Sc £1. 

144 ; R. V. How (1840), 11 Ad. & El. 159. 

3874. .]— Under 13 Geo. 2, c. 18, s. 6, 

notice to justices of an application for a ceriiorari 
to bring up their order, should state that the notice 
is given by the party suing forth the certiorari. 
Sc should specify the party. Sc upon such applica- 
tion, the party suing forih the writ should be 
identified on £^davit with prosecutor named in 


— Under Crown Rules a jud^e has 
power to extend the time for hring* 
my an application by way of certio- 
rari to quash a oonviction. — R. o. 
Zess, 11921] 1 W. W. R. 782 ; 14 Sask. 
L. R. 155 ; 34 Can. Crim. Cas. 212. 
—CAN. 

Where time limit expires 

on. a holiday,] — Re Nelson CJity Bye- 
Law No. 11 (1898), 6 B. C. R. 163.— 


PART IX. SECT. SUB-SECT. 8.— 
A. (c). 

l. Whether necessary,] — R. v, Pkter- 
MAN (1864), 23 U. C. R. 516.— CAN. 

m. .) — Notice of application 

for a certiorari must be given to the 
magistrates by whom the order was 
m^e.— R. V, Elus (1866), 25 U. C. R. 
324.— CAN. 




o. ♦] — Under Crown Rules a 

notice of motion, mUm otherwise 


directed by a judge, is imperative Sc 
the failure to ^ve notice takes away 
the jurisdiction of the ct. to hear the 
motion. — R. v. Crosby, R. v, L’Espe- 
KANCE, (19211 1 W. W. R. 103.— CAN. 

p. Where application by 

prosecutor ,) — ^VCliere the application for 
a certiorari is made by the prosecutor, 
no notice to the justice is necessary. — 
R. e, Murray (1867), 27 U. C. R. 134. 
—CAN. 


writ proposed to be dlrooted to such 
officer.— R. v, Starkey (1890), 6 

Man. L. R. 588.— CAN. 

88661. 8iaj days* nottco-^Whetker 
waived.] — A preliminary objection, that 
the magistrate had not six full days* 
notice of the application for the writ 
of cerHorari, was overrruled, on the 
ground that the magistrate, on the 
facts appeariiig in the case, hM waived 
the right to take the obji^tion. — R. v, 
Whitaker (1894), 24 O. R. 487.— CAN. 


q. Where conviction bad dt 

no appeal avaUdbU .] — On the facts : — 
Held: no notice of intention to move 
for a cerHorari to quash the oonviction 
was necessary. — ^R. v. Cabweix (1873), 
33 U. 0. R. 803.— CAN. 


83721. Mtut precede motion for 

rule nisi ,] — Notice must be given before 
the application, even though it be for 
an order nisi in the first Instance. — 
Ex p, Dunn, Bx p, Aj9PIKAX<l«<1906), 
V. L. R. 584.— AIML 


r. Where records of comUt* 

Hon paesed into the hands of another 
judge .] — ^Although justices may bo only 
entitled to the statutory notice, yet, 
where the records of conviction have 


8872 il. Anon. (1870), 

4 S. A. L. n. 21.— AUS. 

8872 1. CofUents of-^Mud date name 
of party applying for writ ,] — The notice 
oi motion for a ceriiorari must show 
who the party moving is. — R.^ v. 
STAREXY (iSoO), 6 Man. L. B. 5?8.— 
OAK. 
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tli6 notice, & tlie jostlceB tlterein natned with those 
on whom notice has been served, Xt is not 
enough that the pe^y giving the notice is the only 
person making amdavit in support of the rule on 
the merits, or that, from such affidavit, it appears 
that an order was made by justices of the same 
name as those to whom the notice is given, & was 
of the same date & to the same enect as that 
described in the notice & the rule nisi. 

The objection to the notice is not cured by the 
rule niai being enlarged by consent. — R. r. How 
(1840), 11 Ad. EL 169 ; 4 Per. & Dav. 320 ; 
118 E. B. 376 ; au5 nom. B. r. Shebwsbuby & 
SAI.OP JJ., 9 Dowl. 601 ; WoU. 61 ; 10 L. J. M. O. 
8; 6J. P. 46; 6 Jur. 291. 

8375« Signature to — By ond of several applicants 
— Insufficient.] — notice to justices of a motion 
to be made for a certiorari ** on behalf of the 
churchwardens & overseers of S.” if signed only by 
one churchwarden, is not a sufficient notice by the 
“ party or parties suing forth ” the writ, within 
18 Geo. 2, c. 18, s. 6. — R. v. OAMBRioGESHmE JJ. 
(1832), 3 B. & Ad. 887 ; 1 L. J. M. 0. 97 ; 110 
E. B. 326. 

Annotation: — ^Befd. R. v, WeBimoreland JJ. (1843), 1 Dow. 

& L. 178. 

8376. By solicitor for applicant — Sufficient.] 

— ^Under 13 Geo. 2, c. 18, s. 6, notice to justices 
of motion for a certiorari, subscribed by A., solr. 
for C., the party intending to move, & in other 
respects regular, is sufficient to authorise the 
motion, thou^ the notice does not expressly 
state that C. is suing for the certiorari & there is 
no affidavit that the notice is in fact served at the 
instance of 0., if the justices show cause A do not 
offer affidavits to the contrary. — R. v. Lancashire 
JJ. (1839), 11 Ad. A: El. 144 ; 3 Per. & Dav. 86 ; 

9 L. J. Q. B. 9 ; 3 J. P. 768 ; 4 Jur. 121 ; 113 
E. R. 369. 

Annotations: — FoUd. R. v, Solly (1840), 9 Dowl. 115. 

Ck>^. R. 1 ?. West Riding JJ. (1844), 1 New SeSs. Cas. 406. 

BeMT R. V. Kent JJ. (1873), 42 L. J. M. C. 112. Montd. 

R. V. Boucher (1842), 3 Q. B, 641. 

8877. •] — Notice of an intended 

application for a certiorari to remove an oixler 
of justices in quarter sessions made on the 
healing of an appeal stated the names of applt. 
& resp. & was signed by B., attorney for resps., 
& the notice was given to throe justices who were 
sworn to ]^ve been present at the trial A hearing 
of the appeal : — Held : this was a sufficient 
notice. — ^B. r. Wilts JJ. (1841), 9 Dowl. 624 ; 

10 L. J. M. C. 26 ; 6 J. P. 44 ; 6 Jur. 291. 

8378, .] — (1) A notice of appli- 

cation for a certiorari is sufficient if signed by the 
atto rney to appcts. 

(2) V^ere appcts. are churchwardeos the 
application need not state their names. — R. v. 
Solly (1840), 9 Dowl. 115 ; WoU. 6 ; 4 J. P. 749. 
Annotations: — As to (1) FoUd. R. v, Westinorelaud JJ. 

(184^, 1 Dow. & L. 178. Bold. R. v. Sovoiioaka (1845), 

9 J. P. 486. 

3379, ,] — Notice of motion for a 

writ of certiorari signed “ W. & S., attorneys for 
the said overseeis of the township of K.,” is a 
good notice, without any distinct statement of the 
names of such overseers. — R. v. Westmoreland JJ . 
(1843), 1 Dow. & L, 178 ; 12 L. J. M. 0. 113 ; 
7J.P, 668 ; 7 Jur. 898. 

Annotations : — ^Xttntd. R. v. Eardisland (1854), 18 J. P. 649 ; 

R. V. liWaboth (1864), 18 J. P. Jo. 790. 

8880* .] — ^Upon the trial of a 

parish appeal F., one of the Justices, who was a 
rated inhabitaiit of applt. parish, was on the 
bench during tiie hearing, dfc in the course of the 
proceedings referred the chairman of quarter 


sessions to some of the documents put in evidence. 
Upon an observation being made that he was a 
party interested, F. stated that he should ti^e 
no part in the decirion, but he remained in ct. 
untu the ffnal decision, which was in favour of 
applts. It was sworn that he did not vote or give 
any opinion upon the question at issue, nor did 
he influence the decision of the other justices 
preset, & that if he had not beUeved that the 
parties were satisfied with his assurance that he 
would take no part, he would have retired from 
ct. during the trial. The notice of application for 
a certiorari under 13 Geo. 2, c. 18, s. 6, was sworn 
to have been served on F. & another justice who 
were present at the sessions when the appeal was 
heard : — Held: (1) the notice was properly served 
on F. as a justice, by Sc before whom the order of 
sessions was made ; (2) the notice stating that 
i appUcation for a certiorari would be made on behalf 
of the inhabitants of resp. pariah & signed ** M., 
attorney for the inhabitants of resp. parish ** was 
sufficient. — R. v. Suffolk JJ. (1852), 18 Q. B. 416 ; 
21 L. J. M. C. 169 ; 19 L. T. O. S. 107 ; 16 J. P. 
296; 16 Jur. 612 ; 118 E. R. 150. 

Annotations: — As to (1) Befd. R. v. Middlesex JJ. (1854), 

18 J. P. Jo. 390 ; R. v, Surrey JJ. (1855>, 19 J. P. Jo. 765 ; 

Hayman v. Rugby School (1874), L. R. 18 Eq. 28 ; R. v, 

Budden, Kent JJ. (1896), 60 J. P. 166. 

8381. .] — ^A notice for a cer- 

tiorari to bring up an allowance of accoimts by a 
poor law auditor, under Poor Law Amendment 
Act, 1 844 (c. 101 ), s. 35, signed by an attorney on 
behalf of the inhabitants of a parish, is sufficient. — 
R. V. Ohiddingstone (Inhabitants) (1861). 
25 J. P. 118; 7 Jur. N. S. 125 ; subsequent pro- 
ceedinqs (1862), 2 B. & S. 204. 

8882. Objection to sufficiency of — After writ 
issued.] — In order to obtain a certiorari to bring 
up an order of justices, it is not sufficient to serve 
a notice on one justice present at the sessions 
making the order Sc another justice of the same 
county not present. 

It is not necessarily too late to object to the 
service of the notice after writ issued, although 
the consequences may be that if the writ bo 
quashed, it will be too late to sue out a fresh one. 

It is competent for the parties in an appeal 
to object to the notices to justices previous to 
obtaining a certiorari. — R. v. Rattislaw (1837), 
5 Dowl. 639 ; Will. WoU. & Dav. 186 ; 1 J. P. 
136. 

Annotations: — ^Befd. R. v, Cartworth (1844), 8 J. P. 104. 

Mentd. R. v. Basiogstoke (1849), 3 New Sess. Gas. 693. 

3333 , Not waived by consent to enlargement 

of rule.] — R. v. How, No. 3374, ante. 

SSSd'. When objection may be made — On appeal.] 
— R. V. Rattislaw, No. 3382, ante. 

3386. Service of notice on Justices — Necessity for.] 
— ^When an order of seasions has been returned 
to the ct. under a certiorari Sc a rule is then 
obtained to quash the order, it is a good prelinGiinary 
objection to an argiunent on such rule that no 
notice of it has been served on the justices who 
made the order, although it was served on the 
parties int€x*ested in supporting it. — ^R. v. Spack- 
MAN (1841), 9 Dowl. 1060. 

Annotation: — Betd. R. v. Buckinghamshire JJ. (1845), 

9 J. P. 70. 

3336 . Sufficiency of — One Justice adjudi- 

cating — & one not present.] — R. v. Rattislaw, 
No. 3882, ante. 

8387. On three Justices — Sworn to 

have been present.] — R. v. Wilts JJ., No. 8377, 
ante. 

3388. On two Justices — Sworn to 


BSTC I* Siemthife JFArifter soHeitor^S sienaturt suffleient.] — R. v. Wosa Job (1918), S W. W, R. 581. — GAN. 



464 


Grown Pracotob, 


Sec t P. — Procedure : Suh^ aeet 3, A , (c)<8?(d) t, <feu .] 

have been present.] — B. v, Cobkwaxx JJ., No. 8448, 
poet 

8389. One Justice not 

adjudicating.] — Upon a motion for ceriiorari to 
remove an order of quarter sessions, upon affi- 
davit which stated that service was made by 
deponent on A. & B., two nu^gistrates of the 
county of H., who were present in ct. at time of 
maMng the order ; — Held : if one of the magistrates 
gave public intimation at the time that he did not 
intend to interfere, this would negative the 
service. — B. v. Hbbefordshire JJ. (1845), 2 
Dow. & L. 500 ; 1 New Bess. Gas. 413 ; 14 

L. J. M. C. 44, n : 8 J. P. Jo. 819. 

^nnotoiion Xentd. H. v. Suffolk JJ. (1852). 18 Q. B. 416. 

3390. .]- R. V. 

Suffolk JJ., No. 3380, ante, 

3891. Notice left in letter box of 

chambers — ^Admission of receipt.] — B. v, St. 
Mart, Whitechapel (Inhabitants), No. 3347, 
ante, 

3392. Notice left with medical assistant 

of Justice — Place not stated.] — The affidavit of 
service of nodce of an application for a certiorari 
to remove an order of justices, required by 13 Gteo. 
2, c. 18, s. 5, to be given to the justices making 
such order, stated, that the deponent did, on etc. 
serve B., one of the justices at the dwelling-house 
usual place of abode of him, the said B. at, etc., 
by leaving a duplicate or counterpart of the notice 
with W., the medical assistant of the said B. he, 
the said B. bdng then ill in bed : — Held : this was 
insufficient, as it did not appear that the service 
of the notice upon W. was at the dwelling-house of 
R. — B. V. Nunn (1844), 1 New Sess. Gas. 49 ; 
sub noTW. B. V. Golchester JJ,, 2 L. T. O. S. 340 ; 
8 J. P. Jo. 85. 

3893. Affidavit — ^By attorney — Sufficiency of.V— 
R, V. West Riding of Yorkshibb JJ., No. 3428, 
post 

(d) Affidavits in Support, 
i. In General, 

3394. Necessity for — On application by Crown — 
Or subject.] — B. v, Eaton, No. 2468, ante, 

3395. .] — In support of an application for 

a certiorari an affidavit must be produced. 

I cannot know without an affidavit that an 
inquisition has been taken. You must therefore 
have a copy, & suggest some grounds of defect, 
which cannot be done without an affidavit (Wight- 
man, J.). — R. V, Southampton By. Go. (1842), 

7 Jur. 238. 

See, now, G. O. R., r- 234. 

3396. How intituled.] — The affidavits to be 
used to obtain a rule nisi for a certiorari, should 
not bear any title . — Ex p. Nohro (1823), 1 B. &; G. 
267 ; 107 E. R. 100 ; sub nom. Re Norough, 

1 U J. O. S. K. B. 112. 

Annotcdions : — F(^d. It. v. Walworth (1846), 10 Jur. 967. 
Befd. Re Owynne &; Evans (1842), 7 Jur. 281. 

3397. .] — (1) In moving for a certiorari to 

bring up a conviction of justices, the affidavits 


must be intituled in the Q. B. ’* only. If they 
are also intituled The R. agidnst so k so,*’ they 
will be bad. So, also, if they are intitul^ In 
the matter of the R. a^nst so dt so,” for this will 
be held to refer to a cause in ot. & not to the mere 
subject matter of the affidavit* 

(2) When a rule is discharged because the 
affidavits upon which it was obtained are wrongly 
intituled, it will be discharged without costs. — 
Ex p, Wallworth (1846), 2 New Mag. Gas. 891 ; 
8 L. T. O. S. 146 ; sub nom, B. v, Massiter Sc 
Allison (Lancaster Gounty JJ.) ; Ex p, 
Wbillwork, 11 J. P. 185 ; sub nom, R. v, Wal- 
worth, 10 Jur. 967. 

8398. .] — A rule absolute had been granted 

& served in each of three appeals, in which sessions 
had confirmed a rate, subject to a case, but the 
writ had been served only in one. A rule to 
discharge a rule for a certiorari in the other two 
cases was ordered to be made absolute, unless the 
writs were served within a specified time. Upon 
each rule the affidavits are rightly intituled as 
in the ct. only. Sc not in any cause. 

The cause remains whore it was Sc may be 
proceeded with till the writ is served. A man 
may keep the writ in his pocket, & serve it at the 
moment when further proceedings are about to 
bp had (per Gur.). — B. v, Ghasemore (1847), 
2 New Mag. Gas. 270 ; 9 L. T. O. S. 265 ; 12 Jur. 
11; 11 jTp. Jo. 420, 437. 

See, now, C. O. R., r. 6. 

3399. Jurat — ^Effect of omission of words ** before 
me.^»] — R. V, Bloxham (Inhabitants), No. 3552, 
post, 

3400. .] — In the jurat of an affidavit, 

sworn in the coimtry, for a certiorari to bring up an 
order of sessions, confirming an order of removal, 
the comr.’s name should be ijreceded by the words 
” before me ” ; Sc the omission of them is a fatal 
defect. Sc not a mere irregularity. — R. v, Norbury 
(Inhabitants) (1846), 6 Q. B. 534, n ; 1 New Pract. 
Gas. 481 ; 1 New Mag. Gas. 619 ; 2 New Sess. 
Gas. 344 ; 16 L. J. Q. B. 264 ; 7 L. T. O. S. 138 ; 
10 J. P. Jo. 293 ; 115 E. R. 200. 

Annotation: — Reid. Graham v. Ingleby (1848), 1 Exoh. 661. 

3401. Must set out copy of order objected to.] — 
R. V, Wigan JJ., No. 3547, post, 

3402. .] — It is an imperative rule that no 

order for a certiorari is to be granted unless at the 
time of makii^ the application a verified copy 
of the conviction is produced to the ct. — Ex p. 
Reynolds (1893), 9 T. L. B. 190, D. G, 

See, now, C. O. R., r. 22. 

3403. Whether affidavit in reply allowed.] — 

The sessions have jurisdiction under Nuisances 
Removal Sc Diseases Prevention Act, 1848 (c. 123), 
where there is some evidence that the ^rson con- 
victed is owner Sc occupier of the locus in quo, 

Wliere a rule nisi had been obtained for a ccr- 
tiorari. Sc the affidavits on the other side disclosed 
such evidence, Sc an application to file fresh 
affidavits in answer, in support of the original 
motion was made : — Held : there was no new 
feature, Sc the application would be refused. — 
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8895 L NecewUv for-^R, S, 1869, 
c. 17.)— R. V, McDonald (1894), 26 
N. S. k 402.— CAN. 

889511. .] — ^R. V. Power 

(1896), 28 N. S. R. 373.— CAN. 

889518. Hguor Licence Act, 

1896.) — Bigelow v, R. (1900), 31 
B. C. R. 128.— CAN. 


8899 L How intUvied ,] — On ^pUoa- 
tion lor a writ of cerliorm the amdavlts 
were entitled in the ct. below ; — HM : 


under Oown Rule 19, the judge might 
receive the affidavit notwithstanding 
the irregularity in form, & direct a 
memorandum to be made on the 
document that it was so received. — > 
Marshall v, Schwartz (1907), 41 
N. 8. R. 471,— CAN. 

8401 i. Must set out copy of orders 
objected to ,] — Copy of origmal prooeed- 
inin must be attached to the affidavit. 

P, Emmerson (1896), 33 N. B. R. 
426. — CAN, 

8^1 iL .) — Under Crown Rule 

81, the production of a copy of the 


conviction verified by affidavit, at the 
time the motion is made, as the con- 
dition of granting an order for a writ 
of certiorari. Is requisite. — R. v, Wells 
(1896), 28 N. S. R. 647.— CAN. 

840118. .) — On application for a 

writ of certiorari to remove a oonvlo- 
tioQ, a oopy of the proooedlngs before 
the magistrate must be produced Sc 
verified by affidavit, or the affidavit 
must show positively that a oopy oould 
not be obtained St must disclose what 
the proceedings were. — Be Chapman 
(1920), $W,^R, 366.— CAN. 
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B. V. GXiOSSOF, Ex p. Bobikson (1864)» 2 W. B. 

626. 

On appllofttion to quash oartlorarL] — See Nos. 
8664, 8665, post. 

On application to remove for trial — In civil 

oases.] — See Nos. 3139-8141, 8160, ante. 

In criminal oases.] — See Nos. 3210-3216, 

ante. 

On application to remove depositions for bail.] — 

See Nos. 8629, 8680, poet. 

ii. As to Grounds of Application. 

8404. Objections cannot be raised by affidavit — 
WMoh are matters of appeal.] — B. v. Oambridgb- 
SHIBB JJ., No. 2900, ante. 

8405. Grounds of objection — ^Must be specified.] — 

B. V. Manchester & Leeds By. Co., No. 2496, ante. 

8406. .] — It is by no means a matter of 

course to remove a coroner’s inquisition into this 
ct., ^ the affidavits upon which the application is 
msbde must in general state specifically tne grounds 
of objection . — Re Appleton (1839), 3 J. P. 738. 

8407. Must be suggested.] — B. v. South- 

ampton By, Co., No. 3895, ante. 

8408. Jurisdiction not appearing on face of con- 
viction — Affidavit must negative the Jurisdiction.] — 
(1) The ct. will not grant a certiorari to remove a 
conviction under 62 Geo. 3, c. 93, for using a dog 
& gun without a certificate, on the ground that 
jimsdiction does not appear on the face of the 
conviction, without an affidavit, negativing the 
jurisdiction. 

(2) Costs of showing cause against a rule in the 
first instance are never given. — B. v. Long (1827), 
1 Man. & By. K. B. 139 ; 1 Man. & By. M. O. 62. 

3409. Defects on face of order of Justices — Cannot 
be amended by affidavit.] — On an application for 
a certiorari to remove an order of justices for the 
purpose of quashing it for defects appealing on 
the face of it, the ct. will not look at affidavits to 
supplv the defects. — B. v. Hampshire JJ. (1840), 
Wofi. 24 ; 5 J. P. 12. 

AfiftoieUion Mentd. R. v. Wiltbhlre JJ. (1840), 5 Jur. 217. 

3410. Absence of Jurisdiction — Not appearing on 
face of proceedings — May be shown by affidavit.] — 
The ct. will grant a certiorari where a jury, sum- 
moned under I^nds Clauses Consolidation Act, 
1846 (c. 18), s. 68, to determine by their verdict 
whether lands have been injuriously affected by 
the execution of the works of a railway co., have 
awarded compensation for one of several claims, 
over which one they have no jurisdiction, although 
such excess of jurisdiction docs not appear on the 
face of the proceedings. Such excess of juris- 
diction may be shown by extrinsic evidence by 
affidavit. — Re Penny (1867), 7 E. & B. 660 ; 26 
L. J. Q. B. 226 ; 3 Jur. N. S. 967 ; 5 W. B, 612 ; 
119 E. B. 1390 ; sub nom. B. v. South Eastern 
By. Co., 29 L. T. O. S. 124. 

Annotations: — Bsfd. Chamberlain v. West End of London 
fic Crystal Palace Ry. (186^, 2 B. 8c S. 605 ; Horrooks v. 
Met. Ry. (1863), 4 B. 8c S. 315 ; R. e. Halifax Corpn. 
acting as Halifax L. B. of Health (1866). 14 L. T. 447 ; 
R. V. Metropolitan Board of Works (1869h L. R. 4 4. B. 
368. Mentd. Croft e. L. & N. W. Ry. (1863), 3 B. & S. 
436 ; R. V, Metropolitan Board of Works (1863), 3 B. & S. 
710; He Hayward 8c Met. Ry. (1864), 4 B. 8c 8. 787 ; 
Ricket V. Met. Ry. (1867), L. R. 2 H. L. 175 ; Hammer- 
smith, 8Co. Ry. tf. Brand (1869), L. R. 4 H. L. 171 ; Buo- 
oleuoh V. Metropolitan Board of Works (1870), L. R. 5 
Exoh. 221 ; Meuopolltan Board of Works v. McCarthy 
(1874), L. R. 7 H. L. 243 ; Lyon v. Fishmongers’ Co. 
(1876), 1 App. Cas. 662. 


8411. .1 — Colonial Bank of 

Australasia v. Willan, No. 3060, ante. 

8412. Decision of lower court upon facts — Cannot 
be Impeached.] — ^B. v. Bolton, No. 2776, ante. 

8418. J — B. V. Bichards (1851), 16 

L. T. O. S, 380 ; 16 J. P. Jo. 04. 

8414. J — When there is evidence before 

justices on which they can decide a complaint of 
assault under 9 Geo. 4, c. 31, s. 27, without deciding 

j a question of interest in Icmd set up by deft, they 

! have jurisdiction so to decide ; & this ct. will not 
interfere when the conviction is brought up by 
certiorari, to be quashed. — B. v. Edwards (1856), 
26 L. T. O. S. 257 ; 4 W. B. 257 ; 20 J. P. Jo. 68. 

8415. Disqualification of Justices — What affi- 
davit must state — Ignorance of disqualification at 
time of trial.] — ^An order of justices will not be 
removed by certiorari on the ground ot disqualifica- 
tion of some of the justices on the ground of 
interest, unless the affidavits show distinctly that 
the objecting party not only did not know ot the 
disqualifying matter at the time of the hearing, 
but also that he did notMng by way of acquiescing 
in the jurisdiction. — Ex p. Ilchbstbr Parish 
(1861), 25 .1. P. 56. 

3416. .J — W. having applied to 

the licensing justices for a licence for a new hotel, 
& the three justices who were sitting having refused 
it, afterwards appUed to the ct. for a mandamus to 
have the case heard again on the ground that B., 
one of the justices, was interested as owner in one 
of the licensed houses near the proposed hotel. 
The affidavits showed that B.’s wife had succeeded 
to the Ucensed house, & was tenant for life, but 
it was a small house without hotel accommodation, 
& not likely to be injured by the new licence being 
granted: — Held: (1) a mandamus could not be 
granted because the decision not having been sot 
aside or quashed on certiorari the case could not 
be heard a^ain ; (2) if a certiorari were applied tor, 
the affidavits ought to state that the party applying 
& his solr. did not know at the time that one of the 
justices was interested. — B. v. Kent JJ. (1880), 
44 J. P. 298, D. C. 

3417. .] — B. V. Williams, Ex p. 

Phillips, No. 2488, ante. 

3418. Jurisdiction not acquiesced in.] 

— Ex p. Ilchesteh Parish, No. 3415, ante. 

3419. Objection to competency of 

court taken at hearing.] — B. v. Williams, Ex p, 

. Phillips, No. 2488, ante. 

I 3420. Misconduct of Juryman — Affidavit of 
another member of Jury necessary.] — On an appli- 
cation for a rule nisi for certiorari a solr. swore an 
affidavit that his client, M., was tried for assault at 
quarter sessions, & being convicted was sentenced 
to imprisonment, that during the trial ho noticed 
one of the jurymen was sitting in a huddled position 
in the back row of the jury box, that he was in- 
formed by one of the other eleven jurymen, who 
was sitting next but one to the juryman aforesaid, 
that the latter appeared during the trial to be very 
tired & sleepy, gave some indication of having 
taken drink earlier in the day, took no part what- 
ever in the deliberation of the jury, & did not join 
in the verdict, llis informant also stated that in 
the next case it was found impossible to proceed, 
the aforesaid juryman having fallen fast asleep, & 
only being roused by repeated shakings. The 
jury did not leave the box between the two cases : — 


part IX. SECT. 9, SUB-SECT. 8.— 
A. (d) ii. 

84051. Grounds of oHdection — Must be 
specified .] — On appUoation for cer- 
tiorari, the grotmds of the application 
must be specially stated. — R. v. A.-0., 
J. — VOL. XVI. 


Kr p, Gilltok, R. v. A.-G., Ex p. 
AnkbtklL (1885), 11 V. L. R. 508.— 

AUS. 

840511. .] — ^I’lCTou Corpn. 

V. McDonald (1878), 3 R. & G. 334.— 

CAN. • 


8405111. .] — The grounds for 

certiorari must be stated speclfloaUy, so 
that the other party may know the 
exact points relied on. — R. e. Kay, 
Ex p. Strrvrs (1908), 39 N B. R. 2. — 
CAN. 
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Sect. 0, — Procedure: 8^-seeL 8, A. {d) ii. <fe tii., («), 
B,, C.d:D.] 

ffeid: if the application was to succeed, there 
should be an aMdavit as to the circumstances from 
one of the other eleven jurymen * — Ex p, Morbis 
(1907), 72 J. P. 6, D. 0. 

iii. Ac to Service of Notice* 

See* now, C. O. R., r. 21, 

8421. Necessity for.] — ^Affidavit of notice of 
motion must be given to the Comrs. of Sewers 
before the Ot. of K, B. will nudce even a rule to 
show cause why a certiorari should not be granted 
to remove up an order of theirs. — R. v, Butler 
(1733), 2 Bam. K. B. 283 ; 94 £. R. 502 ; stib nom, 
R. V, Sussex Sewers Combs., Sess. Oas. K. B. 64. 

3422. .] — rule for a certiorari to bring up 

an order of sessions was refused as the proper 
notices had not been served on the justices. — 
R. V. Devonshire JJ. (1846), 9 J. P. Jo. 388. 

8428. .] — R. V. Kent JJ., Ex p. Boulter 

(1895), 40 Sol. Jo. 70, D. C. 

8424. .] — ^The absence of the affidavit of 

service requir^ by C. O. R., r. 21, is no ^und for 
discharging the rule nisi, as the affidavit may be 
supplied at any time before the writ is drawn up. — 
R, V. Northumberland JJ., Ex n. Amble Urban 
Distbictt Council (1907), 96 L. T. 700 ; 71 J. P. 
331 ; 5 L. G. R. 1110, D. C. 

Afmetation : — ^Befd. R. r. Derbj'shire JJ., Ex p. New MilH, 

U. C., fl909] 1 K. B. 449. 

8425. Must identify Justices served — With Jus- 
tices making order.] — R. v. How, No. 3374, ante. 

3426, .] — (1) On motion to quash a 

certiorari removing an order of quarter sessions, it 
appeared that the writ was granted on affidavit 
that notice had been served, under 13 Geo. 2, c. 18, 
s. 5, on B. & F., who were stated in the affidavits 
to be justices of the district, but were not sworn 
to have been present when the order was made : — 
Held : the affidavits did not warrant the writ. Sc 
the defect was not cured by affidavits exhibited 
on showing cause, more than six calendar months 
after the order of sessions, that B. Sc F. were 
justices present at the making of the order. 

(2) The affidavits in support of a motion for a 
rule nisi to quash the ceriiorari ought not to be 
intituled in a cause. — R. v. Gilberdike (Inhabi- 
tants) (1843), 6 Q. B. 207 ; 13 L. J. M. C. 46 ; 
8 J. P. 40 ; 8 Jur. 79 ; 114 B. R. 1227. 

8427. .] — The notice of an intention 

to sue forth a certiorari must be given to the justice 
or justices, or two of them, if more than one, 
before whom the proceedings have been. Whore, 
therefore, the affidavit upon which the certiorari 
was obtained merely stated that the notice was 
given to two justices of the Riding, without stating 
them to be the justices before whom the proceed- 
ings were had : — Held : the certiorari mc^ be 
quashed. — ^R. v. Cartwell (1843), 2 L. T. O. S. 
119. 

3428. *] — (1) An affidavit in support 

of a motion for a ceriiorari stated that notice had 
been given to J, T. & W. H., two justices of the 
peace present at the sessions at which the appeal 
mentioned in the notice came on for hearing : — 


HM: this was insufficient, as it did not show 
that J. T. & W. H. were actuidly present on the 
bench when the appeid was heard, as required by 
13 Geo. 2, c. 18, s. 6, 

(2) Sernble : an affidavit of notice pf application 
for a certiorari purporting to be made by the 
attorney of the party applying, or his clerk, is 
sufficient without further proof that such person 
is such attorn^ or clerk. — R. v. West Riding of 
Yorkshire JJ. (1844), 1 New Sess. Oas. 406 ; 
4 L. T. O. S. 143 ; 9 J. P. 838 ; 9 Jur. 133 ; sub 
nom. R. V. Darton (Inhabitants), 14 L. J. M. 0. 
41. 

Annotation : — ^DistC. R. t?. Sovenoaks (1845), 1 New Sem. 

Oas. 505. 

3429. Names of Justices served appear- 

ing in caption of order.]— R. v. Sevbnoaks (In- 
habitants), No. 2819, ante. 

3430, ,] — On motion to qui^h a 

certiorari removing an order of quarter sessions, 
the affidavit of notice, under 13 Geo. 2, c. 18, s. 6, 

I merely stated that deponent saw at sessions, on a 
day named, the first day of sessions, the two 
justices served “ then Sc there acting as justices,” 
etc.: — Held: (1) the affidavit was insufficient; 
j (2) the defect was not aided by the caption of the 
order in which the names of the two justices 
appeared. — R. v. St. Jambs Parish, Colchester 
(Inhabitants) (1861), 2 L. M. & P. 314 ; 4 New 
Sess. Oas. 680 ; 20 L. J. M. C. 203 ; 17 L. T. O. S. 
84 ; 15 J. P. 469 ; 15 Jur. 467. 

{ 3431. Must identify party on whose behalf notice 

I given — With party suing out writ.] — R. r. How, 

I No. 3374, ante. 

, 8482. When affidavit of service may he made — 

I Subsequent to Issue of writ.] — R. v. St. Mary, 

1 Whitechapel (Inhabitants), No. 3347, ante. 

(e) Affidavits in Answer. 

3488. Sufflclenoy of.] — R. v. Lincoi.nshire 
Sewers Comes. (1733), 2 Barn. K. B. 379; 94 
R. R. 666. 

3484. No answer that writ complied with — Under 
certiorari obtained by another.] — Re Dent Com- 
mutation, No. 2873, ajite. 

B. What Rule granted in First Instance. 

See, now, O. O. R., rr. 12, 20. 

8485. Rule nisi — Order of Commissioners of 
Sewers.] — There must be a rule nisi in first instance 
for certiorari against (^mrs. of Sewers. — ^Anon. 
(1813), 2 Chit, 137. 

8486. When issued in vacation.! — R. v. 

Chipping Sodbury (Inhabitants), No. 3342, ante. 

8437 , Appointment of overseer — Claim of 

exemption.] — Re Pollard (1862), 16 J. P. Jo. 340. 

8488. Rule absolute— Inquisition by public body.] 
— A rule for a ceriiorZri to remove an inquisition 
taken under order of trustees into the Ct. of K. B., 
may be absolute in the first instance. — ^P becival v. 
Rochdale Trustees (1828), 2 L. J. O. S. K. B. 40. 

3436 , Order of tithe eommissioner — Similar 

nilq already obtained.] — Be Dent Commutation, 
No. 2873, ante. 

3440 , Award of inolosure commissioner.]— 

A rule for a ceriiorari to bring up the award of au 
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8425 L Must id^ilv iuStioes served — 
With jnsUcts makino order — But may 
be amended if time for eertiorari not 
expired .] — ^Tbe aflldavit ot senrloe of a 
notice ol motion for a reriiorari to 
remove a conviction, must idcntlfr the 
magistrates served as the conviotiiiff 
magistrates. Bat an a^davit de- 
fective In this respect was allowed to 


be amended, the time for moving for 
the certiorari not having expii^ — 
lu hAKX (1877), 42 U.^. R. 206.— 

CAN. 

PAST nc. SECT. 9, SDB-8BCT. S.— B. 


N. B. R. (1 AU.) fi84.— GAN. 

84981. Buie A iudge In 

chambOT. mar miUc. an ordw abMlute 
in the first Instance for a certiorari.-^ 
H. V. Cabr (1869). 6W.W.SC A’B. 240. 

— AUS. 


8485L Rule nisi .] — On an application 
to a iudge In chambers for a certiorari, 
there should be a rule nisi in the first 
instance.— Eir p. Howxll (1840), 6 


Jli. .] — ^Tbe Judge may make 

a rule absolute on the fim heariw— 
R. V. WONO Jox. U916J 8 W. W. K. 
581.— CAN. 
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iDcloatire comr.» under Indosure Act, 
1845 (c. 118), s. 44, is a rule absolute in tbe first 

\w 


before the sherifi of the county, & that such in* 
quisitions A jud^ents thereupon should be kept 
by the clerk of the peace amone the records of the 


HAtLOBY (1850), 1 L. M. A; F. 55 ; nonu Ex p. 
Kklbsiy, 19 L. J. Q. B. 145 ; nom. Ex p. 
East Umoa (Loro of tbb Manor), 14 J. P. Jo. 
289. 

3441. Oonviction under 5 Ac 6 Viet. o. 100.] 

— R. V. West (1861), 16 J. P. Jo. 337. 

8448. Order of Secretary of State.] — R. r. 

Synby (1866), 29 J. P. Jo. 308. 

C. Form and Direction of Rule* 

SeCf noWf 0. O. R., r. 28. 

8448. Form of — ^Must state all orders to be 
quashed — Order of sessions confirming original 
order.] — (1) Service of notice of certiorari upon two 
justices sworn to have been present at the nearing 
of the appeal is sufficient. 

(2) An order of sessions, confirming an order of 
justices, when removed into the ct. by certiorari^ 
does not ex necessitate bring up the order of justices. 
Tlie rule should be drawn up for both. — ^R. v, 
Cornwall JJ. (1844), 1 New Sess. Cas. 414 , 

9 Jut. 110 ; 8 J. P. Jo. 864. 

8444. .] — R. V. Skipton (In- 
habitants) (1844), 1 New Sess. Cas. 350 ; 4 

L. T. O. S. 113 ; 9 J. P. 68. 

8445. Must state ail formal objections to 

order.] — Quarter Sessions Act, 1849 (c. 46), s. 7, 
which came into operation Nov. 1, 1849, provides 
that no objection on account of any omission or 
mistake in an order brought up on return to a 
certiorari shall be allowed, unless such omission or 
mistake shall have been specified in the rule for < 
the certiorari : — Held : tms provision does not ! 
apply to rules obtained before Nov. 1, 1849. 

Qti. ; whether the effect of this provision is to 
prevent substantial as well as formal objections to i 
the order being taken unless specified in the rule 
for the certiorari* — ^R. v, Crowan (1849), 14 Q. B. 


county, & be deemed records to all intents, etc. : — 
Held : the rule to show cause why the certiorari 
should not issue, was properly mrected to the 
clerk of the co. although the inquisition was out 
of their custody. 

(2) Wbere a party has once failed, on account 
of the insufficiency of his affidavits, to obtain a 
rule for a ceriiorarif the ct., in the exercise of its 
discretionary power over proceedings by certiorari^ 
wiU not allow Mm to renew his application on 
amended affidavits. — R. v, Manchester & Leeds 
Ry. Co. (1838), 1 Per. & Dav. 161 ; 1 Will. Woll. 
& H. 651 ; 8 L. J. Q. B. 66. 

D. Proceedings on the Rule* 

3448. Amendment of rule — Whether allowed.] — 

On rule to show cause, why an assessment of a 
poor rate should not be returned upon a certiorari^ 
it was stated that this assessment was appealed 
from by one of the inhabitants that were assessed, 
& court of sessions only made an order relating to 
j that man ; for wMch reason they were not obliged 
to return upon the certiorari anytMng more than 
! that order, wMch they had done ; as to the other 
I part of the rate, that the sessions had not meddled 
with it, & consequently it was no part of their 
records, nor any act of that ct. : — Held : there 
must be then a new rule made for there going a 
I new certiorari* — R. v* Drakemast (Inhabitants) 
(1731), 2 Bam. K. B. 90 ; 04 E. R. 381 ; avb- 
sequent proceedings (1732), 2 Bam. K. B. 112, 125. 

3449. .] — R. V* Dover Corpn. (1844), 

4 L. T. O. 8. 93. 

3450. Enlargement of rule — To allow of notice 
being given.] — R. v* Cumbeiu.and JJ. (1844), 3 
L. T. O. 8. 166 ; 8 J. P. Jo. 408. 

8461 . Where settlement possible.] — R. v* 

CONGLETON TOWN COUNCIL, Kx p* WiLSON (1847), 


221 ; 4 New Mag. Cas. 13 ; 3 New Sc^s. Cas. 663 ; 11 J. P. Jo. 439. 

19 L. J. M. C. 20 ; 14 L. T. O. 8. 172 ; 14 J. P. i 3452. To aUow of service of rule.]— R. v* 

207 ; 13 Jur. 1099 ; 117 B. R. 88. , Abingdon JJ. (1848), 12 J. P. Jo. 262. 

344 $. .]— By Quarter Sessions Act, 1 8453. To enable affidavit to be filed.]— 

1849 (c. 46), s. 7, no objection on account of any , R. Denbighshirb JJ. (1853), 17 J. P. Jo. 1.S2. 
omission or mistime in any order brought up upon 8454. Rule made absolute — On application of 
a return to a writ of certiorari shall be allowed, ! defendants — Upon notice to other side.] — R. v* 


unless such omission or mistake shall have been 
specified by the rule for issuing such certiorari * — 
R. V* PURDBY (1864), 6 B. & 8. 909 ; 6 New Rep. 
76 ; 34 L. J. M. C. 4 ; 11 L. T. 309 ; 29 J. P. 132 ; 
11 Jut. N. 8. 158 ; 13 W. R. 75 ; 122 B. R. 1069. 
ArmetaHoM Befd. R. v* Kent JJ., [1896] 2 Q. B. 1 : R- r. 
Staflopdshlre JJ. & Longhnrot (1 898). 62 J. P. 741. Meatd. 
Garnett v* Baokhonee (1868), L. R. 3 Q. B. 699 ; U. v. 
London JJ., [1896] 1 Q. B. 616 ; R. v. London JJ. (No. 2) 
(1895). 39 Sol. Jo. 231 ; R. v* London JJ. (1905), 69 J. P. 820. 
3447. Direction of — ^To clerk of company — In- 
quisition to assess compensation.] — (1) Where an 
Act of Parliament for making a railway directed 
that inquisitions for assessing compensation to the 
owners of lands required by the co. should be taken 


Holywell (Inhabitants) (1849), 13 J. P. Jo. 313. 

3456 . On affidavit of service — Where no 

cause shown.] — Rc'Pollard (1852), 16 J. P. Jo. 
340. 

345 $, Alter argument — Thoi^h no cause 

shown.] — A rule nisi to certain justices had been 
obtained to show cause why a writ of certiorari 
should not issue to bring up for the purpose of 
being quashed a conviction of appet., on the 
ground that it was bad for duplicity. An applica- 
tion was made that the rule might bo made absolute 
as no counsel appeared to show cause. 

You must argue the point. The rule nisi may 
have been granted incuriam (Avoby, J.). 


PART IX. SECT. 9, SUB-SECT. 8.— G. 

1 . Form of-^How inli^led.] — On 
applloatloii for a oerHorari to remove 
oonvlotlozi of one J. B., tor selling 
liqnor without lloenoe : — ^JSfeW .* (11 
the rule nisi was properly Intituled 
'* In the matter of jT B.** ; (2) it need 
not state into which ct. the oonviction 
was to be removed, this being suifi- 
dentlT shown by the intituling it in 
the ct. in which the motion was made. 
—Re BAHWrr (1669), 86 U. C. R. 
559.— CAN. 


to auaah an order for review removed 
by certiorari granted in torn under 
1S99 1 ^ 68 , on objeotlon that it did not 
direct within what time Sc upon whom 
the rule Sc affidavits upon whl^ it 
was granted should be a®vvM.~ R. v. 
Wilson, Ex v* Bubm 3 

E. L. R. 442 ; 37 N. B. R. 650.— CAN. 

PART IX. SECT. 9. SUB-SECT. 8.— D. 
8448 i. Amendnunt 

allowed,] — Rx p* Hamilton (1889), 28 
N. B. R 135. — CAN. 




certiorari had been served only four 
days before the first day of the 
term at which it was returnable, the 
ot. refused to make the rule absolute 
Sc enlarged it till next term . — Ex p* 
LYONS ’1866), 6 All. 409.— CAN. 

8455 1. Rule made absolute^-On affl’ 
davU of service — Where no cause shown.] 
— rule nisi to quash a oonvlotlon 
will be made absolute as a matter of 
course on proof of duo servioe Sc on 
production ot the writ of certiorari wlht 
a proper return thereto, if no ono 
appears to show cause. — R. v* Swxbnbt 
Sc BOTTBQUB, Ex p* CORMtnR (1906), 2 
E. L. R. 161 ; 38 N, B. R. 6,— CAN. 

H H 2 
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Crown Practick. 


Seel. 0. — Procedure: Sub-sect. 3, D., E., F. & O. 
(a)<fr(6).] 

— H. V. JoNBS, Ex p, Thomab, [1921] 1 K. B. 632 ; 
90 L. J. K. B. 643 ; 124 L. T. 668 ; 86 J. P. 112 ; 
37 T. L. R. 299 ; 26 Ck»x, C. C. 706 ; 19 L. G. R. 
364, D. C. 

E* Second Applicaiione 

3457. First rule Inadequate.] — R. v. Drake- 
BiAST (Inhabitants), No. 3448, ante. 

3458. Where varianoe can be aUeged.]~DAYiiEL 


Annotation .*<’ 
471. 


Xentd. Davies v, Lowndes (1843), 6 Man. Q. 


Xentd. R. i>. Berkley Si Bragge (1754), 1 Keny. 80 ; R, t>. 

Oumberland Ooun^ (1795), 6 Term Rep. 194 ; B. t>. 

BattamMldOl). 1 East, 298. 

3470. Whomustenterlnto— Prosecutor— Quarter 
Sessions Appeal Act, 1731 (c. 19), s. 2.]— The party 
prosecuting a certiorari to remove a conviction 
must himsell enter into a recognisance with other 
persons to prosecute it with effect by sect. 2 of 
the above Act. — ^R. v. Bouohky (1791), 4 Term 
Rep. 281 ; 100 E. R. 1020. 

Annotation : — Befd. R. v. Abergele (18S6), 6 Ad. & El. 795. 

8471 , .] — Where a conviction had 

been quashed by order of sessions, & the informer 
obtained a certiorari to remove such order: — 


3459. Return to first writ quashed.] — ^Ashley’s 
Case, No. 3494, post, 

3460. .] — ^Arthur v. Yorkshire Sewers 

Combs., No. 2461, ante. 

3461. Imperfect return to first writ.]— Anon. 
(1733), 2 Bam. K. B. 404 ; 94 E. R. 682. 

3462* Use of original writ for new retmn.] — 

Defts. appealed to sessions against a conviction on 
a penal stetute, where the conviction was affirmed, 
& afterwards the record was removed here by 
certiorari, where the conviction was quashed for a 
defect in the information. Prosecutor moved 
either that the certiorari should be sent back to 
the magistrates, in order that they might return 
the original information, which had not the defect, 
or that a mandamus might issue to compel the 
magistrates to proceed on the original Information ; 
but the ct. refused to make such a rule. — R. v. 
Jukes (1800), 8 Term Rep. 625 ; 101 E. R. 1582. 
Annotation : — Xentd. R. v. Turk (1847), 10 Q. B. 540. 

3463 . Second writ to complete return.] — 

R. v. Morice, No. 3352, ante. 

3464. Refusal of rule on insufficient affidavit — 
Application on amended affidavits.] — R. t;. Man- 
chester & Leeds Ry. Co., No. 3447, ante. 

3465. First writ quashed on insufficient affidavit 
— Second application more than six months after. — 
R. V. Cartworth (Inhabitants), No. 3348, ante. 

3466. Error in first writ.] — R. v. Dover Town 
Council (1844), 8 J. P. Jo. 740. 

3467. First writ directed to person unable to 
comply .] — Ite St. Cttthbert’s, Carlisle Over- 
seers (1847), 9 L. T. O. S. 251. 

F. Eecognisancee. 

See, now, C. O. R,, r. 24. 

3468. Necessity for — General rule.] — No costs arc 
due on a certiorari, removing summary proceedings, 
unless a recognisance be entered into at the time 
of removing the proceedings. But it is discretion- 
ary in the ct. whether they will grant a certiorari ; 
& in future, they will compel the party to enter 
into a recognisance. — R. v. Jenkinson (1785), 

1 Term Rep. 85 ; 99 E. R. 986. 

3409 . Application pro rege.] — R. v. Fare- 

well (1744), 2 Stra. 1209 ; 93 E. R. 1132. 
Aniioiations : — Befd. R- r. Boultbee (1836), 5 L. J. M. C. 57. 


Held : sect. 2 of the above Act did not apply to 
writs of certiorari sued out by a jjrosecutor, & the 
ct. would refuse to quash the writ on the ground 
that no recognisances had been given. — ^R. v. 
Spencer (1839), 9 Ad. & El. 486 ; 8 L. J. M. 0. 
17; 112 E. R. 1295; itvb nom. Ex p. Spencer, 
1 Per. & Dav. 368 ; 2 Will. WoU. & H. 7. 

3472. On behalf of parish — One inhabitant 

with sureties.] — For obtaining a certiorari on behalf 
of a parish, to remove an order of sessions, a notice 
I to the justices, signed by the attorney for the parish, 
stating the intention of the parish to apply for such 
writ, is a sufficient notice by the “ party or parties 
suing forth the same,*' withm 13 Geo. 2, c. 18, s. 6. 

The recognisance, under Quarter Sessions Appeal 
Act, 1731 (c. 19), s. 2, for prosecuting such appeal, 
must be entered into by one or more of the in- 
habitants on behalf of themselvee &> the other 
parishioners, & also by sureties. 

Where a certiorari had been allowed on an in- 
sufficient recognisance, it being given merely by 
two persons appearing on the recognisance to bo 
inhabitants ot the parish, the ct. refused to quash 
the certiorari, but quashed the allowance, & en- 
larged the return to the writ, sending the writ 
back to the sessions in order that it might be duly 
allowed, after the parties prosecuting the writ 
should have entered into a proper recognisance. — 
R. V. Abergele (Inhabitants) (1836), 5 Ad. & El. 
795 ; 2 Har. & W. 375 ; 1 Nev. & P, K. B. 236 ; 
Nev. & P. M. O. 66 ; 7 L. J. M. O. 109 ; 111 E. R. 
1367 ; subsequent proceedings (1838), 8 Ad. & El. 
394. 

Annoiaiiona : — Consd. K. v. Junes (1841), 9 Dowl. 504. 

Befd. R. V, St. Peter, Droitwlch (1846), 6 L. T. O. S. 364 ; 

R. V. Carew (1850), 14 J. P. Jo. 464. Xentd. R. v. St. 

Mary, Whitechapel JJ. & Overseers (1843), 7 Jur. 602 ; 

R. r. Allan (1804), 4 B. & S. 915. 

3478. Time for entering into — Whether before 
Issue of writ.] — A rule called on prosecutor of a 
certiorari issued to remove an order of sei^ions con- 
firming, without appeal, an order of justices, made 
pursuant to 55 Geo. 3, c. 68, s. 2, for stopping up 
a footpath, to show cause why it should not be 
quashed, the recognisances required by Quarter 
^sions Appeal Act, 1731 (c. 19), s. 2, not having 
been entered into, previous to the writ being issued, 
although they were entered into after the allow- 


PART IX. SECT. 9, SUB-SECT. 8.— £. 

b. Jf ’here first application refvsed.] 
• — A motion having been made for a 
certiorari & refused, the ot. declined 
to hear a second application . — Ex p, 
ABKLL (1879), 19 N. B. R. 2.— CAN. 

0 , ISubaequent ex parte appU- 

cation on same material irreffular.h- 
R. V . McAixan (1880), 45 U. C. R. 402. 
—CAN. 

6. On preliminary ohiection.} 

— When an application for a writ of 
certiorari has been dismissed the ct. 
will not entertain another appUoation 
for the same purpose, although first 
dismissed on a preliminary obJ^ion. — 
R. V, Okisrh (1903), 9 B. C. R. 503. — 


' e. .Second application on 

substaniiaUy similar grounds to different 
! into refuaed.h-li. ». McKay (1910), 
9 B. L. R. 121.— CAN, 

f. First rule quashed on in- 
sufficient affidavit — AppHcaiUm on 
amended affidavits ,] — Where a rule for 
a certioran is discharged because the 
affidavits are improperly intituled the 
application may be renewed on 
amended affidavits . — Ex p, Bustin 
(1851), 7 N. B. R. (2 All.) Ml.— CAN. 


f . — Petris (1889), 

err. L. R. 191.— CAN. 


I 


j PART IX. SECT. 9, SUB-SECT. 8.— F. 

84681. MecessUy for—^eneralrule .] — 
1 The ot. or a Judge has no Jurisdiotion 


to entertain a niotlon to quash a con- 
viction moved up by certiorari, unless 
deft, is shorn to have enteied into a 
recognisance with one or more suffi- 
cient siuroties to prosecute such cer- 
tiorari with effect Sc pay such costs as 
may be awarded against him, etc. — 
R. V . Ah Gin (1892), 2 B. O. R. 207.— 
CAN. 


8468 U. n. V . 

(1903), 9 B. C. R. 603.— CAN. 


b. Or deposit in lieu.] — Re 

Western Co-operative Construc- 
tion Co. Sc Brodsky (1905), 15 
Man. L. R. 681.— CAN. 


J. Enforcement of.] — R. v. Town- 
SHKND (1007), 43 K. S. R. 1 ; 13 Can. 
Grim. Gas. 209.— CAN. 
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anoe : — Melds (1) the statute only applied to 
cases where there was an appeal to sessions, & not 
to cases where the order was condrmed without 
appeal ; (2) the application should have been to 
quash the allowance, & not the writ itself, the 
ct. would refuse to mould the rule so as to quash 
the allowance. — ^R. v, Jonbs (1841), 9 Dowl. 604. 

8474. Service of notice of— Fo^thwlth.^^— 
An order of maintenance was made on Apr. 9, dc 
on Apr. 13 the applt. entered into recognisances, 
pursuant to Bast^dy Act, 1846 (c. 10), s. 3, but 
the notice was not served on the reap, till June 22. 
On June 29, resp.’s attorney undertook to admit 
due service of the notice. At the trial it was 
objected that the notice of recognisance was not 
served ** forthwith,” pursuant to the statute, but 
the quarter sessions overruled the objection, & 
quashed the order. The ct. refused a certiorari to 
bring up the order of quarter sessions to be quashed, 
on the ground that the admission was evidence 
that the notice had been served in time. — R. v, 
Gloucbstbhshirr JJ. (1847), 18 L. J. M. 0. 67 
11 Jut. 676 ; 11 J. P. Jo. 69. 

3476. Where entry must be made — Entry In 
wrong county.] — R. v, Carew (Inhabitants) 
(1860), 14 J. P. Jo. 464. 

8476. Sureties — Necessity for.] — R. v. St. 
Peter’s, Droitwich (Inhabitants) (1846), 6 
L. T. O. S. 354 ; 10 J. P. Jo. 89. 

8477 , Amount of bond required.] — The 

Qua^r Sessions Appeal Act, 1731 (c. 19), s. 2, 
requiring the party removing a conviction by a 
magistrate into the K. B. to enter into a recog- 
nisance, with two sureties in £60 conditioned to 
prosecute the writ with effect is not complied with 
by the party, & his two sureties, entering into a 
recognisance in £25 each, but it must be in the 
entire sum of £50. — R. v. Dunn (1799), 8 Term 
Rep. 217 ; 101 E. R. 1354. 

Annotation : — Refd. Mungean v, Wheatley (1851 ), 6 Exch. 88. 

3478. On behalf of parish.] — R. v. Aber- 

gele (Inhabitants), No. 3472, ante. 

8479. — - Effect of bankruptcy of one surety.] — 
Where an indictment for conspiracy had been 
removed by certiorari, & upon the trial certain of 
the defts. were convicted, & before judgment, a 
motion was made to quash the indictment by 
reason of its badness, & pending such motion one 
of the bail of the defts. became insolvent, & | 
tendered a composition to his creditors, the ct. 
nevertheless remsed to grant a rule requiring such 
defts. to give fresh bail. — R. v. Shirley (1843), 

1 Dow. & L. 132 ; 12 L. J. Q. B. 346 ; 7 J. P. 
640 ; 7 Jut. 1038. 

G. The Writ. ' 

(a) Form, Direction and Service of. 

8480. Form of — Whether order to be removed , 
must be precisely stated — ^Effect of variance.] — 
Anon. (1696), 1 Salk. 145 ; 91 B. R. 134. 

8481. Similarity of names.] — R. v. 

Barxing (Inhabitants) (1706), 2 Salk. 462 ; 91 
B. R. 391. 


8482. Representatives of inhabitants.] 

— A. certiorari describe an order as having been 
made between the “ inhabitants ” of two parishes, 
instead of between the “ churchwardens d: over- 
seers ” ; — Held: there was no variance. — ^R. v. 
St. Olave’3 Southwark (Inhabitants) (1844), 
6 Q. B. 912 ; 1 New Mag. Gas. 24 ; 1 New Sess. 
Ca^ 188 ; 13 L. J. M. C. 161 ; 3 L. T. O. S. 81 ; 8 
J. P.769; 114 E.R. 1492. 

8488. Variance in conviction by 

Jiutices.] — Semhle : a certiorari, to remove a con- 
viction “ for certain trespasses & contempts 
against the form of the statutf^ ” etc., is sufficient 
to bring up a conviction for harbouring seamen, 
being a single offence under the 7 & 8 Viet. c. 112. 

The justices having returned the conviction to 
quarter sessions, & the sessions to Q. B. : — Held : 
the certiorari could not then be quashed on the 
ground of this variance, or because it improperly 
describ^ the justices as “ assigned to hear & 
determine divers felonies ” they being borough 
justices only. — R. v. Turk (1847), 10 Q. B. 640 ; 
16 L. J. M. C. 114 ; 8 L. T. O. S. 347 ; 11 Jur. 

I 774 ; 11 .T. P. Jo. 348 ; 116 E. R. 200. 

8484. Certiorari to remove indictment — 

Will not remove conviction on that indictment.] — 

, R. y. Dixon (1703), 2 Ld. Ravm. 971 ; 6 Mod. 

Rep. 61 ; 1 Salk. 150 ; 3 Salk. 78 ; 92 B. R. 147. 

I ^nno^oiionjj Reid. R. v. Nichols (1742), 13 East, 412, n. 

I Mentd. Garland r. Barton (1737), Andr. 27. 

8485. Need not disclose respondents — Must 

describe order to be returned.] — It is no ground 
for quashing a writ of certiorari for the purpose of 
bringing up an order of quarter sos^^ions, made upon 
appeal against an order of justices adjudging the 
settlement of a pauper, that it does not disclose 
wbo weie resps., it does enough if it so describes 
the order that the ct. of quarter sessions can see 
clearly what is to be returned. — R. v. Skipton 
(1844), 1 New Mag. Gas. 57 ; 3 L. T. O. 8. 180. 

3486. Direction of — Sufficiency of.] — R. v. Jay 
(1708), 11 Mod. Rep. 172 ; 88 E. R. 969. 

3487. Service of — Time for — Before Judgment.] 
— ^R. V. Sfton (Inhabitants), No. 3117, ante. 

Stage of proceedings at which writ granted, see 
Sect. 8, a7ite. 

3488. Necessity for.] — R. v. Chasemore, 

No. 3398, atitc. 

(b) Effect of Issue of. 

3489. Service of writ — Renders subsequent acts 
void.] — The delivery of a certiorari to any one 
justice of session makes every subsequent j uncial 
act erroneous, & every ministerial act void. — 
PiTZ-WiLLTAMS’ Gase (1603), Gro. Eliz. 915 ; Cro. 
Jac. 19 ; Yelv. 32 ; 78 B. R. 1136. 

Annotations: — Refd. Mungcan v. Wheatley (1851), 6 Exch. 

88. Mentd. R. v. Wilson (1835), 3 Ad. & El. 817. 

8490. Renders Judge Uable for contempt.]— 

If a certiorari go to remove a record , the judge b(3low 
is not in contempt for proceeding on the record 
till service of the writ, but all proceedings upon it 
after the certiorari tested, are void {per CuR.). — 
Anon. (1700), 12 Mod. Rep. 384 ; 88 E. R. 1390. 


PART DC. SECT. 9, SUB-SECT. 3.— 
O. (a). 

8486 i, Direetion o/-SvMetencv of— 
To commatte of municipM counkl — dt 
clerk.] — Frasbr Sc Bell v . New 
(1880), 1 R. & G. 

250.-— can. 

84M1I, ,) — On a motion to 

quash a oonviotlon by a justice of the 
peace which had been appealed to 
Jadw, an objection that 
5*® ceriioraH was improperly 

directed to, 8c returned by the clerk of 


the peace & county attorney, instead 
of the county Judge or magistrate, 
was overruled. — R. v, Frawlby (1880), 
45 U. C. R. 227.— CAN. 

8486 iii. Direction to parties 

not havino judicial functions to j^form 
— Improper.) — Be CiiMBRON*s Abskss- 
BfKNT (1881), 2 R. & G. 177.— CAN. 

PART DC. SECT. 9, SUB-SECT. S.— 

a. (6). 

3489 i. Service of writ — Benders sub- 
sequent acts void.] — R. v, Foster (1903), 


23 C. L. T. 228 ; 5 O. L. R. 624 ; 2 
O. W. R. 312.— CAN. 

k. Subsequent proceeding void.] — 
Justices at petty sessions convicted 
resp. of an offence Sc made cm order 
which was in excess of jurisdiction, & 
which was quashed on certiorari. 
Resp. was charged with the same 
offence : — HOd : the effect of the writ 
of certiorari was to render the entire 
order ot the justices nnU Sc void Sc to 
remove It from the record of their 
proceedings. — Oonlin v. Patterson, 
[1915] 2 I. R. 169 ; 49 I. L. T. 92.— IR. 
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Cbown Pbaoticjb. 


Sect 9. — Procedure: Svib^eect* (7* (6), JJ. (a) 

cfr(fe).] 

3491 . Stays proeeedlnssj — R. r. Chase- 

more, No, 3398, ante. 

8492. Proceedings after teste—Vold.]— Anon., 
No, 3480, ante. 

3498. Does not Stay ezeoutlon— Begun before 
issue of writ.]— R. v. Nash (1702), 1 Salk. 147; 
91 B. B. 136. 


H. TheJRetum. 

(a) In General. 

3494. By whom made — ^Persons to whom writ 
directed.] — Two orders were removed by certiorari^ 
but the return was quashed, because the return j 
in the sched. annexed to the writ was not made > 
by two justices, but by the clerk of the pe^e, 
who was not the person to whona the cer/torari 
directed, & thereupon a new certiorari was granted, j 
— ^Asoilby’s Case (1697), 2 Salk. 479 ; 91 E. B. 
412. 

3495, Direction to two Justices— Return by 

one — Judicial officers.] — On a motion to quash a 
return to a certiorari, directed to two justices of 
the peace, because it was only made by one, the 
ct. overruled the exception, because they were 
judicial officers. — B. v. Darmngton (Inhabitants) 
(1728), 1 Bam. K. B. 113 ; 94 E. B. 79. 

8496. Direction to Justices of county — I 

Return by Justices of borough.] — ^A certiorari I 
issued to remove an order of two justices, was 
directed to the justices of the county, but returned 
by the justices of the borough : — Held : the writ 
would be quashed. — St. PirrER*8, Bedford v. 
Stephenton Parish (1729), Sess. Cas. K. B, 92 ; 
93 B. R. 93. 

8497. Time for making — Effect of delay — Return 
18 months after issue of rule.] — B. v. Towcbster 
(Inhabitants) (1845), 9 J. P. Jo. 374. 

3498. Authentication of — Whether signature of 
Justices necessary.] — Anon., No. 3220, ante, 

3498a. .] — The ct. will order a return to 

a certiorari to be amended, where it is insufficient 
by reason of the returning officer not having 
signed it. — R. v. Lancashirb JJ. (1827), 5 
L. J. O. S. M. C. 131 

3499. Whether sealing necessary.] — A 


return to a cerHorari need not be under 
R. V. PiCJKERsaiLL (1783), Oald. Mag. Oas. 297. 

3500. .] — The seals of the justices of 

oyer 6c terminer are not essentially necessary for 
the removing or authenticating a record trans- 
mitted to the Ct. of K. B. The wtum of the 
justices to a cerHorari is a mere ministerial act, 
which the ct. requires to be authenticated in a 
particular form, but as it is a form prescribed by 
no i^tive law of the land, the ct. which requires 
it may receive & adopt any other authentic cer- 
tificate that the record transmitted is the genuine 
record of the ct. below, 6c the omission of the 
particular form can only be objected to by the ct. 
itself. — ^Atkinson v. R. (1785), 8 Bro. Pari. Oas. 
617 ; 1 E. R. 1471, H. L. ; affi/, 8. C. sub nom. 
R. V. Atkinson (1784), 1 Wms. Saimd. 249, n. 

W 7 W.— B«ld. R. u. Gregory a847), 16 L. J. Q. B. 
281. Mentd. R. v. Holt (1793), 6 Term Rep. 436 ; ,R. v 
Crossley (1797), 7 Term Rep. 315 ; R. t>. Teal (1809), 
11 East, 307 ; R. t>. Carllle (1881), 2 State Tr. N. S. 469 ; 
R V. O’Connell (1844), 5 State Tr. N. 8. 1 ; U. e. Smith 
O’Brien (1848), 7 State Tr. N. S. 1. 

8501. .] — \N^ere justices, to whom k 

certiorari was directed signed the return without 
putting their seals to it, or adding their description 
as justices ; — Held : the return must be sent pack 
to be amended.— R. v. Kenyon (1827), 6 B. & 0. 
640; 9 Dow. & Rv. K. B. 694 ; 4 Dow. & Ry. M. 0. 
476 ; 5 L. .1. O. S. M. 0. 160 ; 108 B. R. 686. 
Annotations : — Coilfld. R. v, Glover (1830), 1 B. Ad, 482.’ 
Befd. R. V. Kent JJ. (1830), 10 B. & C. 477. 


8502. Description as Justices necessary.] — 

B. V. Kenyon, No. 3501, ante. 

3503. Whether particular form required.] — 

Atkinson v. R., No. 3500, ante. 

8504. Form 6c sufficiency of — Caption of Indict* 
ment returned without names of grand Jurors.] — 
A grand jury must not consist of more than twenty- 
three. If more than twenty-three have been 
sworn 6c have found a bill, the ct. will not, on that 
accoimt, quash the indictment after deft, has 
removed it by certiorari, gone to trial, 6c been con- 
victed. The caption of the indictment on which 
deft, had been convicted as above, was drawn up 
by the clerk of the peace from the minutes of ses- 
sions. 6c returned with the indictment to the Crown 
Office. It stated the presentment to be made by 
the oaths of A., 0., etc., 'naming twelve grand 
jurors, 6c others, good & lawful men, etc. A rule 


PART IX. SECT. 9, SUB-SECT. 8.— 
H. (a). 

8495 i. hy whom made — Direction to 
several justices — Return by one or two.] 
— A return to a writ of certiorari made 
by one or two of several oonviotinsr 
justices, provided they, havlnsr the 
record in their custody, can return it, 
is a sttffioient return. — R. v. Lacour- 
SIERE (1892), 8 Man. L. R. 302.— CAN. 

L Time for making — Return day 
should he mentioned in trrit.}— D evbbs 
r. Gavaza (1883), 4 R. G. 167.- 
OAN. 

84991. Authentication of—Wheiher 
sealing necessary .] — ^A party appearing 
to support a conviction cannot object 
to the cause being prooeeded with, 
because the Justice’s return to the 
certiorari is not xmder seaL — R. e. 

(1849), 6 N. B. R. (1 AU.) 269. 


8499 iL ,] — ^When a eer- 

tiorari was directed to the Jnstioe of the 
i^ace, & also to the clerk of the jpeaoe, 
sc the return was signed by the ci^k of 
the peace, but was not sealed, the ct. 
Mnt back the return to be amended.— 
R.^ MaOnahara (1832), Alo. ic N. 61. 


84M UL — — Effect of want o/.)— To 
a writ of certiorari to remove a oonvio* 
tlon, the nu^trate certlhed that he 


had sent ** the transcript of the pro- 
ceedings against P. G., whereof in the 
same writ mention is made with all 
things touching the same to our Lord 
the King,” etc.. Sc he annexed the oer- 
tifleate, the original proceedings, Sc 
the conviction to the writ : — Held : 
the return was incomplete, as the cer- 
tificate did not authenticate the pro- 
oeedinira returned to be the original 
proceedings Sc conviction commanded 
by the writ, — R. v. Kat, Ex p. Gal- 
lagher (1907), 3 £. L. R. 454 ; 38 
N. B. R. 228.— CAN. 


m. Form db suffMeney of — State- 
ment by justices that order not in their 
possessum.)— A certiorari having issued 
to bring up the proceedings Sc order 
made in the case of an insolvent 
debtor, the justices stated in the return 
that the order was not in their pos- 
session: — Held: the return was in- 
Bufliolent Sc should be amended, by 
the jnstioes stating the words or 
substance of the order, if in their 
power to do so, or if not, by stating 
now the original order went oat of 
their possesskm, or what has beoome 
of It. or otherwise. — ^R. v. Vail (1861), 
10 N. B. R. (6 All.) 165.— CAN. 

u Evidence set out where 

magistrate had taken no written de- 
posOions.)— Where a magistrate, on a 
summary trials took no written de- 


positions. but the oonviotlon returned 
to a certiorari set out the evidence : — 
Held: in the absence of anything to 
show that there was any other or 
diiterent evidence given, that the 
return must be taken to be a true 6c 
full statement. — R. e. Flannigan 
(1872), 32 U. V. R. 693.— CAN. 


o. Bad return — Effect of .] — Where 
the return to a writ of certiorari is bad 
deft, is obliged to move to quash it on 
the first available opportunity. &; must 
also prosecute the ceniorari irith effect 
Sc without any wilful delay. — H. v. 
Nichols (1892), 24 N. 8. E. 151.— 
CAN, 


p. J — When the return 

made to a cerHorari to remove a cause 
was bad, the record itself not having 
been returned: — Held; not only the 
return, but the writ Itself ought to be 
quashed. — Ck>GAX v. Fitton (1837), 1 
Hud. Sc B. 875.— m. 


o. Folse return — Remedy /or.>- 7 The 
only remedy for a false return tq^a 
cerHorari Is by aetton on the ease at w 
suit of the Sleeved j>arty, or 
(sriminal Infonnation. — R. v. Awop 
(1888), 8 O. L. T. Ooc. N. 271.--OAN. 

p The remedy ^ 

a false return to a eerUomi ie 
aotioD, or information at the instance 
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was obtained, with a view to a writ of euror, • 
calling on the clerk of the peace to show cause , 
why the caption should not be amended by insert- 
ing the true names So number of the grand jury | 
sworn. Proof was given by affidavit that the 
real number exceeded twenty-three So the clerk 
did not deny this, but stated that he had no 
minute or recollection of the names or number : — 
Held : the caption was not incorrect in omitting to 
state the number So all the names of the grand 
jury, So, under the circumstances, no alteration 
oouid be made in it, So deft, would receive judg- 
ment.— R. V. Mabsh (1837), 6 Ad. So El. 286; 

2 Har. So W. 300 ; 1 Nev. So P. K. B. 187 ; Will. 
Woll. So Dav. 160 ; 0 L. J. M. 0. 163 ; IJ. P. 246 ; 

1 Jur. 38 ; 112 B. R. 80. 

AnnoiaHon .*>-Meiltd. H. v, Yates (1883). 48 J. P. 102. 

8505* Articles of the peace returned as 

exhibited on oath.]— R. v. Dunn, No. 2806, anie. 

8506. niing of — ^Not without affidavit of notice — 
When order acquiesced in for a year.l — No return 
of a certiorari to remove orders shall be filed with- 
out an affidavit of notice, if the order has been 
acquiesced under for a year (Parker, C.J.). — 
WOOLVBRTON PARISH V. SHBRBORN 8t. JOHN 
(1714), Sess. Oas. K. B. 19 ; 93 E. R. 19. 

8507. Kot without rule to show cause — 

Return by Commissioners of Sewers.! — When an 
order of Oomrs. of Sewers is removed up by cer- 
tiorari, the ct. will not direct that the return to it 
shall be filed without making a rule to show 
cause. — ^Anon. (17.32), 2 Bam. K. B. 161 ; 94 
E. R. 416. 

(h) Contents of. 

8608. Where Jurisdiction of Cinque Ports alleged 
— ^Return must state jurisdiction to which appeal 
lies.] — Senible: when a certiorari is directed to a 
Cinque Port, to remove orders a return alleging 
the privileges of the Cinque Port must show some 
jurisdiction to which the aggrieved party may 
appeal — ^Winchelsby Cinque Port Case (1673), 

1 Preem. K. B, 99 ; 89 E. R. 73 ; svb nom. R. v. 
WiNCHBLSBA CoRPN. 2 Lev. 86. 

3509. Actual record ordered must be returned — 
Exception for reoords in London.] — ^Upon a cer- 
tiorari the very record is returned. 

It is an error in the clerks in London that upon 
a certiorari they return only a transcript as if the 
record remained below ; for in the Common Bench, 
though they do not return the very individual 
recoM, yet the transcript is returned as if it were 
the record, & so it is in judgment of law (Holt, 
C.J.).— R. V. North (1697), 2 Salk. 666 ; 91 E. R. 
476. 

AnnotaUon : — ^Refd. Woodoroft v. Kynaston (1743), 9 Mod. 

Kep. 305. 

3510. — ^Where a certiorari goes, the 

very record itself is to be removed, in M places 


except London, where they are only obliged to 
send up the transcript (Portescub, J*.). — ^Anon. 
(1726), 1 Bam. K. B. 6 ; 94 E. R. 4. 

8511. .] — A certiorari issued to remove a 

conviction of deer stealing, the justices returned 
two affidavits, So a warrant to distrain ; So the 
return was quashed as imperfect. — R. v. Lever- 
more (1700), 1 Salk. 146 ; 91 E. R. 136. 

8612. .] — On a certiorari to return an order, 

it was returned, cujus quidem tenor. sequUur in 
JuBc verba, & not qui qutdem ordo sequUur in hcec 
verba; So it was quashed for this reason. — ^R. v. 
St. Mary’s Parish in Devises (1702), 1 Salk. 
147 ; 91 B. R, 136 ; svb nom. Be St. Mary’s 
Parish in Devises, 3 Salk. 80. 

Annatat'Utn : — Reid. Woodoroft v. Kynaeton (1743), 9 Mod. 

Rep. 305. 

3518 . .] — return to a certiorari, of orders 

varying from those described in the writ, is bad. — 
Henningham (Inhabitants) v, Pinchingpield 
(Inhabitants) (1738), Andr. 72, 208 ; 95 E. R. 
304, 365. 

3514 . Return in more formal shape than 

original conviction.] — ^The ct. refused a criminal 
information against a magistrate for returning to 
a writ of certiorari a conviction of a party in another 
So more formal shape than that in which it was 
first drawn up, So of which a copy had been de- 
livered to the party convicted by the magistrate’s 
clerk, the conviction returned being warranted 
by the facts. — R. v. Barker (1800), 1 East, 186 ; 
102 E. R. 73. 

Annotaiicma Mentd. R. v. Cheshire JJ. (1833), 2 L. J. M. C. 

95 ; Chaney v. Payne (1841), 1 Q. B. 712. 

3515 . Copy Insufficient.] — A writ of cer- 

tiorari, for removing proceedings from an inferior 
into a superior ct., wul be quashed on motion for 
irregularity, in not returning the record itself, 
but merely setting out a copy thereof. — ^P almer v. 
Forsyth (1825), 4 B. & 0. 401 ; 6 Dow. & Ry. K. B. 
497 ; 3 L. J. O. S. K. B. 260 ; 107 E. R. 1108. 

3516. .] — ^ASKEW V. IlAYTON, No. 3167, 

ante. 

8517. .] — The ct. will not quash a con- 

viction unless the origin^ record is brought up 
on the retium to the certiorari . — R. v. Brickhall 
(1864), 12 W. R. 909. 

3518. When copy of record sufficient — Original 
returned to sessions.] — Upon a certiorari to remove 
a conviction by a justice of the peace under 
16 Geo. 3, c. 30, a return that the record is returned 
to sessions, So that a copy is annexed to the writ, 
is sufficient. — ^R. v. Eaton (1787), 2 Term Rep. 
285 ; 100 E. R. 155. 

3519. Whole record ordered must be returned — 
Removal of conviction against two — Return of 
oonvictlon against one insufficient.] — Ceriwrari to 
remove a conviction of forcible entry So detainer 
against A. & his wife. The conviction returned 


of the A.-G. — R. v. Nichols (1892), 24 
N. S. R. 151.-~-CAN. 

«. Whether conclueive — Where de- 
posiHone returned differ from evidence 
qiven in inferior court.) — Deft. haviDg 
been oonvioted for sellinff liquor with- 
out a lioenoe, the depoeiuona returned 
to the ot. by a oonvlotlnff magistrate 
under a cemoretri show^ that there 
was no eridenoe of a lioenoe produced 
before him. while the affidavits filed 
on the appUoatlon to quash stated the 
p^yhaa a lioenoe in mt. Sc produced 
e^denoe of It before the magistrate, 
who, moreover, himself swore that he 
J^eved a lioenoe was produced, but 
either not proved or given in 
evidence : the return to the 

certiorari was ooncluBive, Sc that the 
could not go behind It. — R. v. 

(ISesT* itO 0, P. 182.— CAN. 


PART IX. SECT. 9, SUB-SECT. 

H. (b). 

8509 1. Actual record ordered must be 
returned — Except when contrary practice 
prevaiU .] — ^When a oeiiiorari to i.*emove 
a cause Issues, dlreoted to an inferior 
ot., the record itself must be returned. 
Sc it must be certified that all things 
touohtog the same are returned aooora- 
to the exigency of the writ. — Lyons 
BLL (1827), 1 Hud. & B. 1. — IR. 
a. Whether record can be amended 
on return .] — On the return of a cer- 
tiorari the JustioeB are entitled. So may 
be require, to amend their conviction 
on matters of form. But it is not 
open to them, on pretence of amending 
a oonviotion, to omit any vital part of 
what the oonvicUon recOly contained, 
nor to introduoe any new facts which 


are of vital importance to support the 
oonviotion. — H ouohton's Case (1877), 
1 B. C. R. pt 1, 89.--<3AN. 

b. .] — An amended oonvio- 

tion cannot be put in after the retnm 
to a writ of certiorari. — R. v. Mac- 
kenzie (1884), 6 O. R. 165.— CAN. 

0 . .] — The powers of amend- 
ment given to the ot. on certiorari do 
not extend to allow it to substitute 
i^f for the magistrate to make a 
definite oonviotion when the magis- 
trate has not shown his intention. — 
MoTavish V. Tioe, [1921] 1 W. W. R. 
595.--CAN. 

d. .] — Where the conviction 

is defeotive in awaking a longer term 
of imprisonment than the statute 
mtts, the ot. has power to amend the 
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J.] 

was against A. only, & for this variance the cer* 
iiorari was quashed. — Anon. (1718), 1 Stra. 116 ; 
93 £. B. 420. 

3520« Whether record can he amended on return 
— After rule obtained .] — Bx p. Bradlaugh, No. 
3070, ante* 

3521. Conviction amended — After 

flung with clerk of peace.]— JS'a; p, Austin, No. 2884, 
ante* 

3522. Before filing with clerk of the 

peace.] — Ex p. Kenyon (1881), 46 J. P. 303, D. C. 

3523. Quarter Sessions Act, 1849 

(c. 45), 8. 7.] — R. V* Wood, Ex p* Farwell, No. 
2887, ante* 

3524. Conviction founded on private Act — Act 
must be returned.] — Cardiffe Bridge Case, No. i 
2458, ante* 

3525. Evidence taken in court below — Not 
required.] — If a conviction is returned to a certiorari | 
the ct. never orders justices upon information to 
return examinations, except in cases of coroners, i 
where the ct. as supreme coroner of the kingdom, 
will order a return of the depositions as the ground 
on which they go. 

If justices return falsely or insufficiently an 
action may lie, but the ct. never obliges them to 
return to the certiorari evidence before them, such 
as affidavits, or the like. — Anon. (1773), Lofft, 
347 ; 98 E. B. 687. 

3526. Coroner’s depositions — Required.] — Anon., 
No. 3525, ante* 

.] — See^ further^ Coroners, VoL XIII., 

pp. 256 et seq. 

(c) Amendment and Enlargement of, 

3527. Enlargement of time for — ^To cure defect 
in allowance.] — B. v* Abergele (Inhabitants), 
No. 3472, ante* 

3528. To enable recognisance to be entered 

into.] — T. having been convicted of an offence at 
the instance of the Customs, paid the penalty & 
costs, & thereupon applied for a rule for a certiorari 
to remove the conviction into this ct. to be quashed, 
which, upon the argument was made absolute. Si 
the cekiorari issued ; but T., having had to go to 
sea upon a voyage which would detain him from 
Englcmd for the remainder of the year, was unable 
to enter into the recognisance required by Quarter 
Sessions Appeal Act, 1731 (c. 19), s. 2, & so the 
certiorari remained unretumed. Under the cir- 
cumstances the ct., whilst it could not order a 
sum equal to the recognisance to be paid into ct. 
as a substitute, directed the return to the certiorari 
to be enlarged for a twelvemonth. — Ex p* Tomlin- 
son (1869), 20 L. T. 324. 

3529. Amendment of — Variation from order.] — 
Parish officers applied at petty sessions for an order 


{ UTOn H. for maintenance of a bastard. H. desired 
I a nearing at quarter sessions, & gave recognisances 
to appear, etc., Sc, pay costs if adjud^d the putative 
father. The qua^r sessions ^missed the appli- 
cation, Sc, ordered the parish officers to pa^ costs 
to H. The order as returned on certiorari, con- 
tained a statement of the recognizees, but they 
were not sent up. The ct. on motion, directed the 
I return to be amended by the recognisances being 
I sent up. The order of sessions, as signed by the 
I clerk of the peace, & served on the parah officers, 

I appeared to be made at quarter sessions holden 
' by adjournment, but did not show the date of the 

I #in M M 1 VlrttJO’O'VAT* 

order was returned to the certiorari, the date of 
, the original holding was shown by the caption. 

I The ct. refused to order the return to be amended 
by making it correspond in the above respect with 
the order as served. — R. v, Ardsley (Inhabitants) 
(1843), 6 Q. B. 163 ; 114 B. R. 1210. 

3530. .] — ^A clerk of the peace will not 

be allowed upon motion to amend his return to a 
certiorari, altiiough he alleges in his affidavit that 
it will not affect the merits of issue between the 
applts. Sc, resps. 

We see no reason for this novel application. If 
you choose to take a rule nisi you can do i^, but 
we cannot order or allow an amendment in this 
form (Lord Denman, C.J.). — R. v. Smith (1846), 

I 6 L. T. O. S. 345. 

1 1* Proceedings on and after Removal* 

I 3581. Case put Into Crown paper.] — The proper 
practice upon the return of a certiorari to remove 
* a conviction is, that the case should be put into the 
! Crown paper . — Ex p* Lord (1840), 4 Dow. & L. 

' 405 ; 2 New Mag. Cas. 40 ; 1 Saund. & C^. 222 ; 
j 8 L. T. O. S. 146 ; sub nom. R. v. Lord, 16 L. J. M. C. 

15 ; sub nom* Re Lord, 10 J. P. Jo. 771. 

I 3532. Prisoner cannot plead to conviction.] — 

I A man who is convicted by a justice cannot plead 
to that conviction when removed into the K. B. 

I by certiorari* — R. v* Burnaby (1703). 2 Ld. Raym. 
900 ; 1 Com. 131 ; 1 Salk. 181 ; 3 Salk, 217 ; 
92 E. R. 100, 

Annotations: — CoDSd. Ex p* HigginB (1843), 10 Jur. 838. 

Mentd. K. v. Chapman (1755), Say. 203 ; Uoldswaln’s Case 

(1778), 2 Wm. BL 1207 ; MorreU v. Martin (1841), 3 Man. 

& G. 681 ; Fletcher v. Calthrop (1845), 9 Jur. 205 ; R. v* 

Cridland (1857), 7 E. & B. 853. 

3533. Whether affidavits against return admis- 
sible.] — The ct. will not hear affidavits agamst a 
return to a certiorari unless to prove corruption in 
the ma^trate, but if the retmm be false the party 

may bring an action on the case. v, Cowpbr 

(1704), 6 Mod. Rep. 90 ; 87 E. R. 847. 

3584. Whether objections can be raised — After 
filing the certiorari.] — R. v* Brandling (1711), 
Fort^. Rep. 254 ; 92 E. R. 841 . 

8685 . After removal of order.] — R. v* Hat- 


ooaviction 80 as to make it conform to 
the law. — R. v* MoKbnzik (1907), 41 
N. S. R. 178.-~CAN. 

S5201. After rule obUtined .} — 

The oonvictinflT justices, after service 
on them of a nue nisi, substituted 8c 
brought In on its return a good warrant 
of commitment in place of that ob- 
jected to which was admittedly bad for 
not following the conviction : — Held : 
they were entitled to do so . — Re 
Plunkett (1895), 3 B. C. R. 484.-— 
CAN. 

, wjeg. — *h-ii* r* WHipnx 

(1901), 3 Terr. L. R. 3.— GAN. 

MSSi. Evidence taken in court below 
TTil?? wnired.) — R, v* Orainobr 
(1881), 46 U. C. R. 382. — CAN. 

SeSSU. .1— A writ of ccr- 


tiorari having issued, the magistrate 
sent up the minutes of the evidence 
taken before him as part of his return, 
instead of returning the facts : — Held : 
the evidence being before the ot. 
might be looked at to determine the 
question of jurisdiction. — R. v, 
McDonald (1886), 7 R. & G. 336.— 
CAN. 

PART DC. SECT. 9, SUB-SECT. 8.— 

H. (c). 

t. Amendment of — Unintentional 
omission of material evidence.}-— Semble : 
if material evidence be given before a 
magistrate, but is unintentionally omit- 
ted from a return to a certiorari, an 
amendment may be allowed to supply 
it, but only with the conourrenee of the 
parties Sc ot the witness by whom the 


deposition was signed In the correct- 
ness of the additions ; but it cannot be 
supplied by afildavit. — R. v* McNanov 
(1871), 6 P. R. 438.— CAN. 

PART IX. SECT. 0, SUB-SECT. 8.— I. 

8688 L Whether affidavits against re- 
turn admissible .} — ^After the return of a 
certiorari, affidavits may be used to 
show want of jurisdiction in the justioe, 
when that fact does not appear on the 
return. — R. v* Simmons (1872), 1 Pug. 
168.— CAN. 

86841. Whether objections can ^ 
raised — After order for certiorari oo- 
toined.}*— When an order for a cerHorari 
has been obtained, Sc no cause shown 
against it, it is too late to rai^ a 
question of jurisdiotion after a return 
has been made to the certiorari , — 
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FIELD PeVERBL (CHURCHWARDENS Sd OVSBSBERS), 

No* 2726, ante , 

8536* •] — ^When orders have been re- 

turned to a eeriiorarif Sc their validity is armed on 
the return, it is too late to ux^^e that the objections 
to the order were not specined in the rule for a 
certiorari , — R, v , Winsthb (Inhabitants) (1850), 
14 Q. B. 344 ; 4 New Mag. Cas. 90 ; 4 New Sess. 
Cas. 116 ; 19 L. J. M. O. 186 ; 16 L, T, O. S. 110 ; 
14 J. P. 304 : 14 Jur. 744 ; 117 B. R. 136. 
uinnotoKon« .*-Hieiltd* K. «. Green (1851), 20 L. J. M. O. 
168 ; R. V, Orediton (1858), 4 Jur. N. S. 026. 

8587. Effect of death of applicant before hearing.] 

— Deft, was convicted for not building party walls 
according to statute. He brought a certiorari ^ 
but died before argument : — Held : the ct. would 
go on Sc affirm the conviction notwithstanding the 
death. — R. v. Roberts (1732), 2 Stra. 937 ; 93 
B. R. 953. 


3 New Sess. Cas. 6 ; 16 L. J. M. C. 169 ; 11 J. P. 
678 ; 11 Jur. 927 ; 116 B. R. 368. 

AwryAcAion : — Oonid. R. v, Sutton Coldfield (1874), L. R. 
0 Q. B. 153. 

3543. Right taken away by statute.] — R. v. 

Casson, No. 3092, ante. 

3544. .] — claim for compensation 

having been made to a district board of works, 
under Metropolis Management Act, 1866 (c. 120), 
s. 214, for the loss of the office of clerk of the works 
to certain comrs., the board rejected the claim. 
Claimant then appealed to the Metropolitan 
Board of Works, & they, after considering the 
circumstances, made an order, awarding com- 
pensation for the loss of the office. This order 
was afterwards brought up by certiorari to be 
quashed, on the ground of a want of jurisdiction. 
The writ had been obtained upon affidavits showing 
that claimant was not an officer to the comrs. as 


Annotation .‘—Raid. R. v. Spokes, Ex p. Buckley (1912), 107 

L. T. 290. 

8588 . Death of one of two applicants.] — 

Where a certiorari was granted on the application 
of two parties & one of them died before the matter 
came on for argument, the ct. heard the case not- 
withstanding. — R. V. North Riding op York- 
shire JJ. (1827), as reported in 9 Dow. Sc Ry. K. B. 
204. 

J, Application to qtiaah the Writ of Certiorari. 

3539. Grounds for — General rule.] — The rule for 
the certiorari having been made absolute. Sc the 
return thereto having been filed, ought not to ' 
stand in the way Sc prevent our coming at the 
real justice Sc merits of the case, for if the certiorari 
issued improvide we can order it to be superseded. 

Sc the return taken off the file (Lord Manspibld, 
O.J.). — R. V. Wakefield, No. 2838, ante. 

8540 , That appeal lies.] — If an order on 

which appeal lies be removed by certiorari before 
appeal, it ought not to be filed until the ct. is 
iifformed of the matter. Sc then the;^ will grant a 
procedendo, notwithstanding the certiorari (Holt, 
C.J.).— Anon. (1703), 6 Mod. Rep. 40 ; 87 E. R. 
803. 

3541. .] — Certiorari to remove order 

of an appointment of overseers of the poor super- 
seded, because it appeared that an appeal was 
lo^ed from this order to the sessions. Sc was 
still pending Sc undetermined. — R. v. Warwick 
Borough JJ. (1734), Cunn. 99 ; 94 B. R. 1087 ; 
8vb nom. Warwick Borough Case, 2 Stra. 991 ; 

1 Bott*s Poor Law, 6th ed. 63. 

Annotation : — Reid. R. v. Harman (1738), Andr. 343. 

3542. .] — The ct. will feel itself war- 

ranted in quashing the writ of certiorari for bringing 
up a case In which provision is made for remitting 
the appeal to the sessions in a certain event. — 
R. V. Marton-cum-Grafton (1847), 10 Q. B. 971 ; 


alleged. Sc that the district board had rejected the 
claim on that ground. Upon cause being shown 
against the rule to quash the order : — Held : the 
question of whether pltf. was an officer or not was 
necessarily within the appellate jurisdiction of the 
Metropolitan Board, Sc the certiorari therefore had 
improvidently issued. — R. v. St. Olave’s District 
Board (1857), 8 E. & B. 529 ; 21 J. P. Jo. 756 ; 
120 E. R. 198 ; avb nom. R. v. Metropolitan 
Board op Works, 27 L. J. Q. B. 6 ; 30 L. T. O. S. 
132 ; 4 Jur. N. S. 25 ; 6 W. R. 67. 

Annotations : — Reid. Colonial Bank of Australasia v. WlUan 
(1874), L. R. 6 P. C. 417. Mentd. R. v. Woodhouse, [1906J 
2 K. B. 501. 

As to statutory restrictions on certiorari, see 
Sect. 7, ante. 

3545. Issue upon insufficient grounds— 

Directing return of tenor of record instead of 
record.] — Writ of certiorari to the Ct. of Great 
Sessions in Wales quashed, it having issued without 
a special ground laid for it. Sc directing the tenor 
of the record, instead of the record itself, to be 
returned. — Pierce v. Thomas (1821), Jac. 54; 
37 E. R. 770, L. 0. 

Annotation : — Oonsd. Worthington v. Remnant (1840), 10 
Sim. 558. 


8548 , Issue without judge’s flat— Flat 

obtained subsequently.] — R. v. St. Mary, White- 
chapel (Inhabitants), No. 3347, ante. 

8547 . Order not set out in writ— No state- 

ment that order in writing.] — ^Where a certiorari 
had issued to bring up an order under Parochial 
Assessments Act, 1836 (c. 96), s. 6, Sc neither the 
order itself nor a copy was returned, the ct. 
quashed the writ, as it neither set out the order 
nor stated that it was in writing. — R. v. Wigan JJ. 
(1844), 3 L. T. O. S. 207 ; 8 J. P. 677 ; 8 Jur. 930. 

3548 , Material variance between writ Sc 

return.] — Where a material variance between the 
writ of certiorari Sc the return becomes known to 


North Dublin Union Guardians v. 
Scott (1850), 1 I. 0. L. R. 76 ; 2 
Ir. Jur. 246.— nt. 

f. Return — Whether rule to take 
return off file neceaeary.] — ^Where pro- 
ceedings have been removed by cer- 
tiorari Sc afihmed. It is not necessary 
to take out a role to take the return 
off file before applying for a procedendo, 
it being sufficient that leave has been 
granted to remove the return from the 
files.— R. V. White (1886), 25 N, B. R. 
483.— CAN. 

PART DC. 8B0T. 0, 8UB-8B0T. 3.— J. 

g. Orounda for — Irregularity of 
reeogniaanee.] — ^An objection that a 
rcoognisanoe is irregular is ground for 
a motion to quash certiorari. — R. v. 
Hoooard (1870). 80 U, 0. R. 162.— 
OAK. 


h. .] — R. V. Clupp (1882), 

46 U. C. R. 665.— CAN. 

k. That writ too late.] — Ob- 

jection that a writ of certiorari wm 
too late, should be taken on e sub- 
stantive motion to quash the writ.— 
Re Bishop Dyke (1887), 20 N, S. R. 
263 8 C. L. T. 446.— CAN. 

.. •.] — R. V. Porter (188^, 

20 N. S. R. (8 R. & G.) 352; 9 C. L. T. 
67.— CAN. 

m. Indoraement of writ irre- 

gular.] — An order was grimted by a 
Judge Sc the writ indorse by a comr., 
who was directed in the order to indorse 
upon the writ the amount for which 
bail was filed, eto. Held .* the Judge 
had no power to order a oomr. to indorse 
the writ, Sc it was quashed. — Dennison 
V. Jack (1881), 2 R. & G. 170 ; 1 
C. L. T. 663.-^AN. 


n. Improvident iaaue.] — If a 

certiorari improvidently issue to remove 
an interplesmer, the application should 
be to quash the certioraH, Sc not for a 
procedendo, — Jones v. Harris (1860), 
6 U. C. L. J. O. S. 16.— CAN. 


8540 !. That appeal lies.)— It Is 

lo objection to a writ of ceHio ron t hat 
m api^ also would lie.— TuiTORe. 


3545 I. laaue upon inauMcient 

/rounds. 1— He Bank op Nova S^ia 
'Assessment op) (1878), 12 N. 3. R. 
a T? n/i 32. — CAN. 


35481 , Materialvariancebetufeen 

writ rf* return. 1— The return made to a 
eertiorari to remove a cause being bad, 
the record itself not having been 
returned : — Held : not only the return, 
but the writ Itself ought to be quashed. 
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Sect. — Procedure: Subbed, 8» J., K, <fe XJ 

the ct. incidentidly, prior to the argument upon a 
rule to quash the c^iorort, Sc return^ they will 
take notice of it, Sc make the rule absolute. — 
B. V. Appi^eby (Inhabitants) (1846), 6 L. T. O. S. 
71 ; 9 J. P, 88. 

3649. Mlsdeseiiption of conviction in writ — 

Application after writ obeyed Sc conviction returned.] 
—R. V. Turk, No. 3483, ante. 

3660. Untrue statements in affidavits — As 

to service of notice on Justices.] — When a whole 
term has elaps^ alter a case, granted by an order 
of quarter sessions, has been brought up by cer- 
Horarif it is too late to quash the certiorari, on the 
groimd that although the affidavits on which the 
certiorari was obtained alleged service of notice on 
two justices present at the time of the mAking of 
the order, one of those justices was, in fact, not 
then present. — R. r. Basingstoke (Inhabitants) 
(1849), 3 New Sess. Cas. 693 ; 19 L. J. M. 0. 28 ; 
14 L. T. O. S. 206. 

Defective affidavit — Omission of words 

** before me in lurat.]~>S'cs No. 3400, anU, No. 
3552, post 

Improper service of writ.] — See No. 3117, 

ante. 

3661. Time for — Prompt application — Not after 
lapse of term after case granted — On ground of 
insufficiency of service of notice on Justices.] — 
R. V. Basingstoke (Inhabitants), No. 3660, ante. 

3552. Application several months after issue 

of writ-~Substantial defect in Jurat of affidavit.] — 
On motion to quash a writ of certiorari quia ini'' 
provide^ emanavii it appeared that the jurat of the 
affidavit on which it was granted Sc which was 
sworn before a comr. omitted the words “ before 
me.’* The affidavit referred to a notice annexed 
at the foot of which was written “ this is the notice 
referred to in the affidavit sworn before me this 
13 day of Feb. 1844, W. M.**, etc.-.— Held: this 
was a fatal defect Sc could not be cured by refer- 
ence to the annexed document or waived by the 
laj^ of several months between the time of the 
writ of certiorari being granted Sc the present 
application. — R. v. Bloxham (Inhabitants) 
(1844), 6 Q. B. 628 ; 2 Dow. Sc L. 168 ; 1 New 
Pract. Cas. 76 ; 1 New Mag. Cas. 123 ; 1 New 
Sess. Cas. 370 ; 14 L. J. Q. B. 13 ; 4 L. T. O. S. ! 
132 a ; 9 J. P. 101 ; 8 Jur. 1117 ; 116 E. B. 197. ' 

Afmot4ai^ : — Mentd. Empey v. King (1844), 1 New Pract. 

2*^- **• Sotbury (j84«), 6 Q. B. 534, n. ; K. p. 

^ey (1846), 8 Q. B. 18 ; Graham r. Ingleby 
(1848), 1 £xcb. 651. ^ 

3553. Acceleration of hearing — ^To enable de- 
fendant to bring action.] — The ct. will be dis- 
posed to ^vance in the Crown paper a rule nisi 
for quashing a certiorari when the object is to 
bring an action, Sc it is probable that the six } 
months, limited by Jiistices Protection Act, 1848 
(c. 44), 8. 8, will expire before the argument on 
the ^le, if it keeps its place, can be heard, but the 
^plication must be made promptly. — R, v. 
Barton (1849), 13 J. P. 56. 

3564. Affidavits — ^How intituled.] — Affidavits in 
support of an application to quash a cerHorari 
brmging up an order of justices must be intituled 


in the names of the parties in the proceeding Sc 
not merely “ In the Q. B.** — ^R. v. Jones (1839), 
8 Dowl. 8u ; 4 Jur. 365. 

Annotation : — ^Mentd. R. v. Cbasemove (1847), IS Jur. 11. 

3555. .]-^B. V. Gxzjbbrdike (Inhabi- 

tants), No. 3426, ante. 

In support of application for certiorari to 

quash.] — See Sub-sect. 8, A. (d), ante, 

In support of application for oertiorarl to 

remove for trial — In civil oases.] — See Nos. 3189- 
3142, ante. 

In criminal cases.] — See Sub-sect. 2, 

A. (5), ante. 

In support of certiorari to remove depositions 

for ball.] — See Nos. 8629, 3630, post 

K, Quashing Indictments, Orders and Convictions 
brought up. 

3556. General rule — Court will not regard ex- 
traneous facts.] — The ct. will not look to any 
special statement of facts in the certiorari, to 
determine a conviction to be illegal. 

We cannot take notice of any fact which does 
not appear on the face of the conviction itself, on 
the validity of which we are called upon to decide. 
It must either stand or fall on its own merits. Sc 
we cannot take in aid any extraneous information 
to support or quash it (per Cur.). — B. v. Liston 
( 1793), 6 Term^p. 338 ; Nolan, 259 ; 101 B. R. 
189. 

Annoiaiiona : — Folld. R. v. C)aghlobury Hundrod JJ. (1823), 
3 Dow. Sc Ry. K. B. 35. Mentd. K. v. Tuddenham (1841), 
9 DowL 937. 

3557. On application of prosecutor — Upon terms.] 
— R. V. Webb (1764), 3 Burr. 1468 ; 1 Wm. Bl. 
460 ; 97 E. R. 931. 

Annotation .—KM. R. v. Glenn (1820), 3 B. & Aid. 373. 

3553. Time allowed to prefer second 

indictment.] — R. v. Wynn (1802), 2 East, 226; 
102 E. R. 856. 

3559. Prosecutor to pay costs.] — R. v. 

Gmnn (1820), 3 B. & Aid. 873 ; 106 E. R. 699. 

As to costs on certiorari to quash, see Sub-sect. 
3, N., post 

8560. Whether order quashed in part — Order 
divisible.] — This ct., in the exercise of its appellate 
jurisdiction over the orders of justices, will, if an 

I order defective in part be removed here by oer- 
I iiorari, quash it only so far as it relates to the bad 
part, if that can be separated from the portion 
which is good (Dale, J.). — Ex p. Coley (1861), 
4 New Sess. Cas. 607 ; 16 L. T. O. S. 419 ; 15 
J. P. 420 ; 15 Jur. 128 ; sub nom, R. v. Green, 20 
L. J. M. C. 168. 

Annotation : — FoUd. Be St. Gile8'in>the-I''i6ld8 & St. George, 
Bloomsbury (United Parishes of) Sc Poor>Law Board 
(1851), 15 J. P. 658. 

8561. .] — .^ter a rule had been made 

absolute for the issue of a writ of certiorari to 
remove into the Ot. of Q. B., in order that it might 
be quashed, a certain order of the poor law boani, 
but before the writ was served, the poor law board 
issued another order rescinding so much of the 
order as had been pronounced illegal by the Ct, 
of Q. B. when it made absolute the rule nisi for 
the writ. Notice of the rescinding order was 
given to the party moving for the writ before the 


;^oqan «. FiTTOX (1827), 1 Hud. Sc B. 
375. — IH. 

^ of applicant 

in writ.i — Where the GlurlsUau name of 
appot. is mi^ated in the writ, it wfil 


granted to quash a certiorari . — 
Halifax Cnr v. Habtlakd (1881), 2 
R. & G. lie.— OAK. 

p. Where remedy by appeal — 
Unlesa for cause arteing a/fer order 
appealed /rom.}— Since the passing of 
Oeown Holes, 1889, the ot. will not 
entertain a motion to rescind an order 
for certiorari, except by way of appei^ 




cause whioh has arisen sinoe the order 
was granted. — R. e. Fraser (1901), 22 
N. S. R. 502.--OAN. 

q. Who may hear — Whether judge 
at chamber9.}^A Judge at chambers 
has no power to make a rule nisi to 
quash a writ of certiorari returnable 
before the ot. on oironlt, — E luott e. 
McDonald (1882), Sc Q, 288.— 
OAll, 
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writ was served* Sc affidavit in answer to a rule 
niai lor quashing the order after it had been re* 
moved in obedience to the writ showed the rescis- 
sion of the illegal part, the date of the order by 
which that resdssion was effected* ds the fact that 
notice of the resciFsion had been given before the 
service of the writ : — Held : it was competent to 
the poor law board, notwithstanding the rule for 
the writ to rescind the illegal part of the original 
order, such act of rescission was a proper Sd con- 
venient proceeding by that board, the order was 
divisible, & might be quashed in part by the ct. — 
B. V. Bobinson (1861), 17 Q. B. 466 ; 117 B. B. 
1361 ; aub nam. Re St. Gilbs-in-thb-Pields & 
St. Gbobob, Bi^oomsbitby (United Parishes op) 

Poor-Law Board, 16 J. P. 668 ; aitb nom. B. v. 
Poor-Law Oohrs., Be Sr. Gilbs-in-thb-Pields & 
St. Gborob, Blooicsburt (United Parishes op), 
16 Jur. 841, 

8562. Estimate contaiiilng iUegal items.] — 

Be Boohbster Town Council (1868), 22 J. P. 178. 

8568. Whether right to have whole record quashed 
— Inquisition founded on void conviction.) — ^At the 
time of his conviction for unlawful detamer deft, 
tendered to the justices a traverse of the force 
complained of, & a few days after, an inquisition 
was held before the magistrates for the purpose of 
trying the alleged force by a jury, who, after hear- 
ing evidence Educed by both parties, found the 
doft. guilty, Sc the magistrates then gave restitu- 
tion. A return was made to the ct., on cerixorari^ 
of the conviction & inquisition. The latter was 
entitled an inquisition indented Sc taken by the 
oaths of twelve before, etc., who say, upon their 
oaths that, etc., stating an unlawful entry & 
detainer, but not reciting any complaint made 
by prosecutors: — Held: (1) the inquisition was 
founded on the conviction, & could not be sustained, 
the conviction being void, Sc the inquisition, even 
if looked at alone, was bad, as it did not state any 
complaint, nor by what authority the jury was 
summoned. (2) The ct. was bound to award a 
ro-restitution, as a consequence of quashing the 
conviction, without inquiring into the legal or 
equitable claims of the respective parties. 

(3) The proceeding being returned by certiorari^ 
Sc the conviction being, u^n a concilium & argu- 
ment, pronoimced bad, the ct. would not, as a 
consequence of that judgment, quash the inquisi- 
tion also, but heard its validity separately dis- 
cussed on motion. — ^R. v, Wilson (1836), 3 Ad. Sc 
El. 817 ; 1 Har. Sc W. 387 ; 6 Nev. & M. K. B. 
164 ; 3 Nev. & M. M. 0. 233 ; 4 L. J. M. 0. 114 ; 
111 E. R. 624. 

Annotaiiona: — OeneraUy, Xentd. R. v, Harland (1838), 8 Ad. 

& EL 826 ; Attwood t?. Jolille (1848), 3New Seas. Cas. 116. 

8564. licence partly illegal .] — Semble : 

that part of a licence cannot be quashed upon 
certiorari without quashing the whole. — R. v, 
Mann (1873), L. B. 8 Q. B. 236 ; 21 W. R. 329 ; 
aub nom. B. v, Exe t er JJ., 42 L. J. M. 0. 85 ; 27 
L. T. 847 ; 37 J. P. 212. 

AnnototioiM. •^XeDtd. Igoe v. Shann. [1902] 2 K. B. 467 ; 

li. V. Woodhouse, [1906] 2 K. B. 501. 

8565. Illegal order confirming order of 

Justices — Order of Justices not quashed.] — Where 
an order of a ct. of quarter sessions confirming an 
order of petty sessions is brought up to be quashed 
on certiorari, Sc Is quashed, upon the ground that 
the ct. of quarter sessions was improperly con- 
stituted, Sc not upon the merits of the case, Sc no 
application is made to bring up or quash the order 


of petty sessions also, the order of petty sessions 
remains in force. — Suffolk County Lunatic 
Asylum v. Stow Union Guardians (1897), 76 
L. T. 496 ; 61 J. P. 328 ; 46 W. B. 620 ; 41 Sol. 
Jo. 609, D. C. 

An^afiona : — Msntd. Suffolk County Lunatic Asylum 
VisitinK Committee v. Nottingham Union Grdns. (1905), 
09 J. P. 120 ; Glamorgan County Asylum Visitors Com- 
mittee V, Cardiff Grdns., [19H] 1 K. B. 437. 

3566. Illegal conviction Sc order affirming 

conviction.] — A summons issued by justices was 
served on applt.’s clerk at the lock-up shop of 
applt. : — Held : (1) the service was bad, as the shop 
was not bis “ place of abode ” withip the meaning 
of Summaiy .Jurisdiction Act, 1848 (c. 43), s. 1, Sc 
the conviction of applt. must be quashed; (2) the 
order affirming the conviction, made by the 
recorder at quarter sessions, against whom a rule 
had been obtained, must also be quashed, as 
applt. had a right to have the whole record 
quashed. — v. Rhodes, Ex p. McVittie, R. v. 
MUU.IN, Ex p. McVittie (1916), 85 L. J. K. B. 
830 ; 113 L. T. 1007 ; 79 J. P. 527 ; 25 CJox, 0. C. 
212, D. 0. 

Annotations; — Aa to (1) Bold. H. v. Braith^vaiic, [1918] 2 
K. B. 319. Generallv, Mentd. McVittie o. Marsden (1917), 
116 L. T. 629. 

3567. True recital of 
commitment presumed — t 

defendant but not from prosecutor.] — Where the 
certiorari is taken away from deft., but not from 
prosecutor, the ct. will assume that the warrant of 
commitment contains a true recital of the convic- 
tion, unless it is brought before the ct. by prose- 
cutor, though the recital shows the conviction to be 
bad . — Re Bbynolds (1844), 1 Dow. Sc L. 846 ; 
sub nom, B. v. Reynolds Sc Hodgson, 13 L. J. M. 0. 
65. 

AnnoUUwn : — Mentd. Re Dunn (1847), 5 C. B, 215. 

As to statutory rost-rictions on issue of writ, 
see Sect . 7, ante. 


L. Enforcement of Obedience — Attachment 

As to attachment Sc committal, see, generally. 
Contempt op Coitrt, Attachment and Committal, 
pp. 46 et seq,, ante. 

3668. When court will enforce by attachment — 
Not before delivery of writ.] — Anon., No. 3490, ante. 

35 g 9 , Enforcing order of Justices by 

distress.] — ^Motion for an attachment against an 
officer for executing by distress an order of ju^ices 
after the order had been removed by c^tiorari. 

To bring one into contempt the distress must 
have been after the certiorari presented below, & if 
the warrant had been delivered before that time 
the way would be upon producing the certiorari 
to got a supersedeas of it, & deliver it to the officer, 
or else he could not be in contempt (Holt, C.J.). — 
Anon. (1701), 12 Mod. Rep. 499 ; 88 E. R. 1475. 

8670. Proceeding after delivery of writ.] — 

R. V. Carlisle Corpn. (1702), 7 Mod. Rep. 38 ; 
87 E. R. 1079. 

3571. Commissioners of Sewers Im- 

) posing fine.]— An attachment lies against Comrs. 
of Sewers for imposing a fine after a certiorari 
delivered.-— Smith, Lluellyn, etc. (Comrs. of 
Sewers) Case (1670), 1 Mod. Rep. 44 ; 1 Vent. 
66 ; 86 B. R. 719 ; sub nom. R. r. Smith, etc. 
(Comrs. of Sewers), 1 Lev. 288 ; s\^ no m. B. v. 
Lluelun, Smyth, etc. (Comrs. of Sewers), 

, 2 Keb. 636 ; sub nom. Anon., T. Raym. 186. 

! Annotation : — Mentd. Parker u. Kett (1701), 1 Salk. 95. 
i 3572. Not where conviction sent to 
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* -vw-wv* declines returning or oh Coal & Mining Co. (1870), 8 N. 8. R. 

8570 L When oouH wiU enforce by the for reasons whi^ the ot. thli^ 56. — CAN. 

attaohmen^PriHiiMng tfier Mtvtry of insuMolent a rule nisi lor attachment 
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Sect. 9. — P rocedure : Sub-ae ci, 8, X., M. dt JV^,] 
appeal.] — ^R. v. Nbw Windsor (Bboorder A; JJ.) 


(1867), 80 L. T. O. S. 119 ; 21 J. P. 740. 

Uf. Appeals from Dedswn of High Court 
See Judicature Act, 1873 (c. 66), ss. 19, 47. 

8678. Not in ** criminal cause or matter ** — 
Refusal to quash conviction by Justices.] — ^Where 
the Q. B. Div. discharges a rule for certiorari to 
bring up a conviction of justices to be quashed, 
there is no appeal to the Ot. of Appe^ under 
Jud. Act, 1873 (c. 66). — R. v. Fletcher (1876), 
2 Q. B. D, 43 ; 46 L. J. M. O. 4 ; 36 L T. 638 ; 
41 J. P. 310 ; 25 W. R. 149 ; 13 Cox, 0. C. 358, 
O. A,* 

:~~Alild. Blake v. Beech (1877), 2 Ex. D. 335. 
Ckimd. 11. V. Garrett, Exp. Sharf, [1917] 2 K. B. 99. Bsfd. 

p. Schofield, [1891] 2 Q. B. 428 ; R. v, Marlborough 
Street Police Mairfstrate, Ex p. Samuel (1919), 63 Sol. To. 
300 ; Jte Clifiord & O’Sullivan. [1921] 2 A. C. 670. Mentd. 
Yates V. R, (1886), 62 L. T. 305 ; Exp. Woodhall (1888), 
20 Q. B. D, 832 ; R, v. Young, etc., London Countv JJ. 
(1891), 61 L. J. M. C. 42 : Seaman v. Burley, [1896] 2 
Q. B. 344 ; R. v. Brixton Prison, Ex p. Savarkar, [1910] 

2 K. B. 1066 : Scott e. Scott, [1912] P. 241 ; R. e. Man- 
chester Local Profiteering Committee, Ex p. L. & Y. Hy. 
(1920), 89 L. J. K. B. 1089. 

8574. Order of Justices to abate nuisance — 

Under PubUc Health Act, 1875 (c. 55), s. 96.]— 
Deft, having failed to comply with a notice under 
sect. 94 of the above Act requiring abatement of a 
nuisance, was summoned before justices, who made 
an order under sect. 96 for the abatement of the 
nuisance & ordered deft, io construct a particular 
kind of closet. A Div. Ct. made absolute a rule 
for a certiorari to bring up & quash this order on 
the ground that the Act gave no power to the 
justices to order the construction of the closet. 
The justices having appealed : — Held : the case 
was a ** criminal cause or matter ’* within the 
meaning of Jud. Act, 1873 (c. 66), s. 47, A therefore 
no appeal lay. — R. v. Whitchurch (1881), 7 
Q. B. D. 634 ; sub wow. Be Nottingham Justices’ 
Order, Ex p. Whitchurch, 50 L. J. M. C. 99 ; 
45 L. T. 379 ; 46 J. P. 134 : 29 W. R, 922, C. A. 
Anru)iaiions : — Oomd. Rook v. Schofield (1891), 64 L. T. 
780. Befd. R. V. Central Criminal Court JJ. (1886), 18 
Q. B. D. 314 ; Wiflen v, Bailey & Romford U, C., [1915] 

1 K. B. 600. Mentd. Ex p. Saunders (1883), 11 Q. B. D. 
191 ; R. t?. LleweUyn (1884), 13 Q. B. D. 681 ; A.-G. v. 
Bradlaugh (1885). 14 Q. B. D. 667 ; R. v. Kent Jj. (1885), 

1 T. L. H 539 ; Whitaker r. Derby Urban S. A. (1885), 65 ' 
L. J. M. C. 8 ; Loughborough Highway Board r. Curzon 
(1886), 2 T. L. R. 678 ; R. v. Tyler Sc international (Com- 
mercial 0>„ [1891] 2 Q. B. 688 ; Seaman v. Burley, [1896] 

2 Q, B. 344 ; Derby Corpn* t?. Derbyshire County Council, 
[1897] A. C. 550 ; Southport Corpn. v. Birkdale T7. D. C. 
(1897), 76 L. T. 318 ; R. v. Manchester Local Profiteering 
Committee, Ex p. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 

3575 . Order for restitution of property — 

Under Larceny Act, 1861 (c. 96), s. 100.]— Prisoner | 
was convicteil of obtaining goods by false pretences. [ 
After so obtaining the gooda he had deliverecl them j 
to commission agents for sale, A the agents, having i 
made advances to prisoner upon the goods, sold 
them, A were in possession of the proceeds. After j 
the conviction of the prisoner the ct. imder the 
above Act ordered the agents to pay to the owner j 
of the goods the whole of the proceeds, deducting i 
only expenses of sale ; — Held : there was jurisdic- I 
tion to make the order, A it could not be questioned i 
by certiorari. An order of the Q. B, Div. dis- 
charging a rule nM for a certiorari to bring up an 
o^er for restitution of proi)erty made under the 
above Act, is a judgment in a criminal cause or 

PART DC. SECT. 9, SUB-SECT. 8. — M. [ granting certioread 


matter within*’ Jud. Act, 1873 (c. 66), s. 47, A 
no appeal lies to the Ot. of Appeal. — R. v. Central 
Criminal Court JJ. (1886), 18 Q. B. D. 314 ; 
56 li. J. M. C. 26 ; 56 L. T. 362 ; 61 J. P. 229 ; 
36 W. R. 243 ; 16 Cox, 0. 0. 196, 0. A. 

3576, Order to pay costs of abandoned 

appeal to quarter sessions — Wilful damage A 
trespass.] — ^V^ere notice of appeal to quarter 
seasons against a summary conviction for wilful 
damage A trespass having been given, but the 
appeal not being prosecuted, the sessions made an 
order for payment of costs against the party, 
who had given the notice under Quarter S^sions 
Act, 1849 (c. 46), s. 6, A an application for a 
certiorari to bring up the order so made had been 
refused by a Div. Ct. : — Held : the order for costs 
being one made in a criminal cause or matter,” 
no appeal lay to the Ct. of Appeal against the 
decision of the Div. Ct. — R. v. Wiltshire JJ., 
Ex p. Jay, [1912] 1 K. B. 666 ; 81 L. J. K. B. 618 ; 
100 L. T. 364 ; 76 J. P. 169 ; 28 T. L. R. 266 ; 
56 Sol. Jo. 343 ; 22 Cox, C. C. 737 ; 10 L. G. R. 
353, C. A. 

Annotationa : — Apld. R. v. Marlborough Street Police 
Magistrate, Ex p. Samuel (1919), 63 sm. Jo. 300. Mentd. 


Magistrate, Ex p. Samuel (1919), 63 i 
R. V Garrett, Ear w Sharf, [1917] 2 J 
& O’SulUvan, [1921] 2 A. C. 570. 


3577 . Conviction for breach of regulations 

— For management of Royal park.] — The decision 
of the Div. Ct. refusing oxx ex p. motion to grant a 
rule nisi for a writ of certiorari to quash a conviction 
by magistrates for the breach of regulations made 
for the management of a Royal park is a decision 
in a ” criminal cause or matter,” A is therefore 
final. — R. V. Marlborough Street Police 
Magistrate, Ex p. Samuel (1919), 63 Sol. Jo. 
300, C. A. 

3578. Civil proceedings — Discharging rule for 
quashing order of sessions — Validity of parochial 
rate.] — A decision of the Q. B. on questions 
relatii^ to the validity of parochial rates though 
given in the form of discharging a rule for quashing 
an order of sessions, is an ” order ” within the 
Jud. Act, 1873 (c. 06), s. 19, A is therefore subject 
to appeal. — Walsall Overseers v. London A 
North Western Ry. Co. (1878), 4 App. Cas. 30 ; 
48 L. J. M. C. 65 ; 39 L. T. 453 ; 43 J. P. 108 ; 

I 27 W. R. 189, n. L. ; revsg, S. C. svb nom. R. v. 

' Walsall Overseers, 3 Q. B. D. 457, 0. A. 

I Annotationa : — Distd. R. r, Swindon New Town L. B. (1880), 
49 L. J. (j. B. 522. Apld. Peterborough Corpn. v. Wils- 
, ^Jion>e Parish & Stamford Union Assmt. Com. (1883), 53 
I L. J. M. C. 33 : Illingworth v. Bulmer East Highway 
Board (1884), 53 L. J. M. C. 60. Coxisd. Ex p. Kent 
County Council Sc Dover Council, Ex p. Kent County 
Council Sc Sandwich Council, [1891] 1 Q. B. 725 ; Kydd v, 
Liverpool Watch CTommittee, [1907] 2 K. B. 591. Apld. 
Be Jude's Musical Compositions, [1907] 1 Ch. 651. Oomd. 
R. V. Nat BoU Liquors, [1922] 2 A. C. 128. Raid. Shubrook 
V. Tu/nell (1882), 30 W. R. 740 ; Holbom Grdns. v. 
Chertsey Grdns. (1885), 15 Q. B. D. 7^ Bamardo v. Ford, 
Qossage's Case, [1892] A. C. 326 ; Be knight Sc Tabemaole 
Permanent Bldg. Soc. (1892), 41 W. H 35 ; Lodge v. 
Huddersfield Corpn. (1898), 62 J. P. 515 : R. v. Southamp- 
ton Licensing J J., Ex p. Cardy, [1906] 1 K. B. 446. Ma&iid. 
Monmouth Coron. A Monmouth Churchwardens, etc. 
(1878), 38 L. T. 612; R. e. Bridgnorth Grdns. (1883), 
11 Q. B. D. 314 ; Cox v. Hakes (1890), 16 App. Cas. 606 ; 
Be Carpenter, etc. Sc Bristol (jorpn. (1907), 71 J. P. 417. 
8579, Leave to appeal — Whether necessary — 
Order discharging rule to show cause,] — ^An appeal 
from an order of the Q. B. Div. dischargpg a rule 
for a certiorari to bring up an order of justices in 
petty sessions is not an appeal from an inferior 
ct. within Jud. Act, 1873 (c, 66), a. 45, A no 


granting certiorari to have such pro- 
2?^^ (1902), 


rn.ni aa. 9 , auB-B£CT. 3.— M. [ granting certiorari to have such pro- t Notice of — Serviot .} — Notice of 
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leave to appeal is required. — R. v. Pemberton, 
B. V. Smith (1879), 6 Q. B. D. 96 ; 49 L. J. M. O. 
29 ; 41 L. T. 664 ; 44 P. 184 ; 28 W. R. 362, 0. A. 

8680. Under FubUe Health Act, 

1875 (c. 65) ,1 — In a case under the above Act an 
appeal was brought to quarter sessions, which 
quashed the order appealed from, subject to a 
case reserved. A oenioraH issued, a rule calling 
upon prosecutor to show cause was granted, argued 
in, Sc discharged by the Q. B. Div. Leave to 
appeiJ was not given : — Held : the case so reserved 
within the provisions of Jud. Act, 1873 (c. 66), 
B. 45, Sc no appeal could be brought from the 
decision of the Div. Ot. upon it unless special 
leave to appeal were granted. — ^R. v, Swindon 
New Town local Board (1880), 49 L. J. Q. B. 
622 ; 28 W. R. 804 ; avb nom. Hinton v. Swindon 
New Town Local Board, 42 L. T. 614 ; 44 J. P. 
506, O. A. 

Annotations : — Distd. Illingworth v. Bulmer East Highway 
Board (1884). 53 L. J. M. C. 60. Mentd. R. St. Maiylo- 
bone Vestry (1887), 20 Q. B. D. 416 ; Re. Bettesworth & 
Richer (1888), 37 Ch. D. 535 ; Tottenham L. B. v. William- 
son (1893), 62 L. J. Q. B. 322 ; West HarUepool Corpn. 
V. Robinson (1897), 77 L. T. 387 \Ue Allen & Driscoll’s 
Contract, [1904] 1 C9i. 493 ; East Bam District Council v. 
Aylett (1905), 74 L. J. K. B. 471 ; MiUard v. Balby-with- 
Hexthorpe U. C., [1905] 1 K. B. 60. 

3681 . Judgment on special case stated 

by quarter sessions — Under Highway Act, 1835 
(c. 50), s. 108.] — ^An appeal lies without leave from 
a judij^ent of the Q. B. Div. on a special case 
stated by quarter sessions, pursuant to sect. 108 
of the above Act, quashing an order of quarter 
sessions, as the Q. B. Div., in giving judgment on 
such a case, exercises its own original common 
law jurisdiction, & not any new statutory appellate 
jurisdiction. — Illingworth v, Bulmer East High- 
way Board (1884), 53 L. J. M. C. 00 ; stib nom, 
B. V. Illingworth, 32 W. R. 451, C. A. 

N, Costs, j 

Effect of Judicature Acts on power to award, ( 
ace No. 2421, anfc. Nos. 3584, 3738-3742, post, I 

8582. Jurisdiction to award — On making rule 
absolute for certiorari — High Court dc Cburt of 
Appeal.] — R. v, Woodhousb, No. 2421, ante, 

8583. In civil proceedings on Crown 

side — Quashing order under Public Health Act, 
1875 (c. 55), s. 158.] — ^A rule for a ceriwrari to 
bring up Sc quash an order of justices made under 
the provisions of sect. 158 of the above Act, for 
the payment of the expenses of pulling down 


certain buildings erected contrary to a bye-law# 
is a civil proceeding on the Crown side of the 

Q. B. Div., within R. S. C. Ord. 62, r. 2, Sc the costs 
are in the discretion of the ct. under Ord. 66. — 

R. V, Morris (1883), 31 W. R. 609, D. C. 

Annotation Held. R. v. Parlby (1889), 53 J. P. 774. 

See R. S. C., Ord. 65, r. 1. 

8584. Not in criminal matter — Order 

of Justices abating nuisance.]— (1) The Div. Ot. 
granted a writ of certiorari to quash an order of 
justices for the abatement of a nuisance. On a 
motion by the successful appct. asking for costs ; — 
Held : the ct. would not give costs, as, this being 
a criminal matter, R. S. C., Ord, 65 did not 
apply. 

(2) History of rules as to costs in certiorari Sc 
effect of Jud. Acts thereon. — ^R. v. Parley (2) 
(1880), 53 J. P. 774 ; 6 T. L. R. 36, D. C. 

Annotations : — As to (1) Befd. R. v, Egerton, Et p, Munby 

(1902), 46 Sol. Jo. 452 ; R. v. Woodhouse, [1906] 2 K. B. 

601. Generally, Mentd. R. v. Qaisford, etc., JJ. (1891), 

66 L. T. 24 ; L. C. C. v. West Ham Churchwardens, etc. [2], 

1)892] 2 Q. B. 173. 

8686. Committal order for non-pay- 

ment of rates.] — R. v, Egerton, Ex p, Munby 
(1902), 46 Sol. Jo. 452, D. C. 

Seet now. Costs in Criminal Cases Act, 1908 
(c. 15). 

3586. Whether court will award — Not where 
material part of order quashed — Quarter Sessions 
Appeal Act, 1731 (c. 19), s. 2,] — R. v, Madley, 
Staffordshire (Inhabitants) (1743), 2 Stra. 
1198 ; Burr. S. C. 202 ; 93 E. R. 1125. 

3587 . Where no recognisance entered into 

— Removal of summary proceedings.] — R. v. 
Jenkinson, No. 3468, ante, 

3588. Discretion of court.] — The ct. 

in discharging a rule to quash contribution orders 
brought up by certiorari has power to grant costs 
against the party bringing them up, although no 
recognisances have been entered into. 

I see no reason why the ct. should not exercise 
the jurisdiction, which it undoubtedly possesses, 
of making a party pay costs who in any way 
abuses the process of the ct. by putting it in motion 
in a proceeding which is purely vexatious (CocK- 
BURN, C.J.). — ^R. V, Edmonds (1874), L. R. 9 
Q. B. 698 ; 43 L. J. M. C. 156 ; 31 L. T. 237 ; 38 
J. P. 727 ; 22 W. B. 944. 

Antiotaiwns : — Mentd. R. v. Langrlvlllo Overseers, R. v. 

(3oppii]^ Syko Overseers (1884), 14 Q. B. D. 83 ; R. v, 

Bristol, Exp, Bristol Waterworks Co., [1913] 3 K, B. 104. 
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a. Jurisdictioyi to award — General 
rwlf.)— As a general rule, in certiorari, 
costs should follow the event. — 11. v, 
Standall, [1919] 2 W. W. R. 632 ; 12 
Bask. L. R. 282.— CAN. 

b. To Croum .] — The old rule 

iu certiorari proceedings, that the Crown 
neither pays nor receives costs, is no 
longer in force, Sc the ct. will nant the 
costs of a successful appeal to the 
(Jrown if asked for. — R. v, Littus 
(1898), 6 B. C. R. 321.— CAN. 

Q, .] — The practice before 

Ch’own Costs Act, 1910, should be fol- 
lowed Sc the Crown allowed costa of 
application to discharge a rule nisi in 
a purely criminal matter which is suc- 
cessful. — R.e. Jones (1911), 16W.L. R. 
429 ; 16 B. O. R. 117.— CAN. 

d. Against Crown,] — As the 

rules as to ciriiorari proceedings from 
their very nature apply to the Crown, 
if the A.-Q., being served, as required, 
with notice of motion to quash, appears 
in such proceedings by his agent in 
support of the conviction, costs may 
be awarded Mrainst him, — E. v. Read, 
[1921] 3 W. W. R. 403.— can. 

s. Whether oowi will award — 


ff'herr remedy by appeal.]— It is a 
ground for refusing costs that a success- 
ful deft, might liave appealed to a 
local ot. from the summary conviction. 
— R. V. Roach (1914), 26 O. W. R. 
564 ; 6 O, W. N. 630 ; 19 D. L. R. 
362 ; 23 Can. Grim. Cas. 28.— CAN. 


t ir^cre oMdarnt does not 

disclose sujgHoient grounds .] — Pltf.’s right 
to certiorari having been upheld in 
point of law but his affidavit not dis- 
closing sufficient grounds a rme to 
quash will be made absolute but with- 
out costs.— Re Bank of Nova Hcotii 
(A88KWSMENT OF) (1878), 3 R. & C. 32. — 
CAN. 


_ jyfiere motion not 

pposed ,] — The ot. in considering the 
uestion of costs suggested that in 
iture with the notice of motion for a 
rtiorari, a notice might also be se^ed 
iating that unless the prosecution 
818 then abandoned. Sc further pro- 
dediugs rendered unnecessary, costs 
ould bo asked for, when a strong case 
ould be made for granti^ deft, costs 
i cases in which ft would be u^ust 
: unfair to put deft, to such ^sts.-— 
V. Westoatb (1892), 21 O. R. 621. 
-GAN. 


h. .] — Where motion 

made to quash oonviotion for want of 
jurisdiction Sc motion unopposed the 
conviction will be quashed but without 
costs. — R. V, McLeod (1897), 30 

N. S. R. ] 91.— CAN. 

k. Not unless there be mis- 

conduct.] — (’osts of Quashing a oon- 
viotion on certiorari will not be granted, 
unless there be misconduct on the part 
of the informant or of the Justice. — 
R. r. Banks (1894), 2 Terr. L. R, 81. — 
CAN. 

l. .] — Costs will not bo 

given against appct. whore a oonvlction 
is Bustatned only by virtue of au amend- 
ment in the oonvlction. — R. v. Whiftin 
( 1897), 3 Terr. L. R. 3.— CAN. 

.] — W^here a private 

prosecutor is not at fault he should ^ot 
be ordered to pay costs Sc a magistrate 
in a proper ease should be ordered to 
pay costs irrespective of his conduot. — 
R. 17. Knowles, R. v, Wilson (1913), 
25 W. L. R. 302.— can. 

n. ,] — Where certiorari 

is grranted to quash a decision of 
magistrates on the ground of excess of 
juriKdiction, costs will not be given 
against them except impropriety on 
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35 S 9 . When rule discharged — On ground 

that affidavit wrongly intituled.] — Ex p. Wall- 
WORTH, No. 3397, ante. 

3590 , Costs of third party.] — rule 

nisi tor a certiorari to bring up an order for pay- 
ment to A., was obtained against the town coun^ 
of Tj., but notice was directed to be given to A. The 
rule was discharged with costs to be paid to defts. : 
— Held: A., who had separately instructed 
counsel, was entitled to his costs. — R. v, Lichfibld 
Town Counch. (1847), 2 New Pract, Cas. 176 ; 
2 New Mag. Cas. 293. 

3591 . Respondent Justice acting in- 

discreetly.] — In answer to a rule nisi for quashing 
an order of sessions affirming a conviction, on the 
ground that one resp. was a justice, entitled in one 
event to receive costs, & in the opposite event 
liable to pay them, it appeared that though the 
justice hatd not taken any part whatever in the 
decision, & had not in fact done anything to 
influence the minds of the other justices in deter- 
mining the case, he had indiscreetly put ffimself 
in a position of ability to speak to the other justices 
while engaged on a view in the case in the absence 
of applt. & his attorney ; — Held : i hough the rule 
must be discharged, the justice ought not to have 
his costs.— R. V. Ix>NDON JJ. (1862), 18 Q. B. 
421. n. ; 16 J. P. 297 ; 118 E. R. 159. 

3692. What persons liable for — Court must decide 
individuals liable.] — When the order of a town 
coimcil, being brought up by certiorari ^ is quashed, 
on motion, with costs, the ct. should decide who 
is to be charged with costs as prosecutor of the 
order, & the party should be named in the rule. — 
R. V. Dunn (1844), 6 Q. B. 959 ; Dav. & Mer. 
737 ; 13 L. J. Q. B. 237 ; 3 L. T. O. S. 102 ; 9 
J. P. 7 ; 8 Jur. 773 ; 114 E. R. 1610. 

3593 , Members of Corporation — Ultra vires 

acts of Corporation.] — A rule for a writ of cer- 
tiorari to bring up & quash several orders of a 
corpn. as being ultra vires was made absolute, 
with costs to be paid by the corpn. A rule was 
thereupon obtained calling upon certain members 
of the town council to show cause why they should 
not individually pay the costs : — Held : those 
members of the council who made or defended the 
illegal orders were personally liable for the costs, 
& the rule must be made absolute. — ^R. v. Vaiue 
(1889), 23 Q. B. D. 483 ; 64 J. P. 134 ; sub nom. 
R. V, Whiteley, 68 L. J. M. C. 164 ; 61 L. T. 253, 
D. O. 

8594. What costs awarded — Whether costs of 
showing cause in first instance.] — R. v. Long, No. 
3408, ante. 

3595. .] — When the Poor Law Oomrs., 

under the privilege given by Poor Law Amend- 
ment Act, 1834 (c. 76), s. 106, show cause in the 
first instance against a motion for a certiorari, 
the ct. will grant them costs if proper ground appear 
for it, though the general rule of praictice is that a 


their part is proved. — R. v, CX)UNTT 
Glare JJ. (1912), 46 I. L. T. 80.— IH. 

o. .J — When magis- 

trates do not show cause against the 
quashing of an order the ct. will not 
compel them to pay the costs of the 
certiorari, unless they have acted mold 
fide or erred wUluUy. — R. e. London- 
DEBBT JJ. (1912). 46 I. L. T. 106.— 
IR. 

85391. When rule discharged — 

Poiid being new .] — The point in a case 
being new, the ot. discharged, without 
costs, a role nUi obtained to quash 
oouviotion, — R. v. Morris (1862h 21 
U. O. R. 892.— CAM. 


party showing cause in the first instance shall not 
have costs. — ^R. v. Poor Law Oomrs. (1846), 9 
Q. B. 291 ; 1 New Mag. Oaa. 583 ; 7 L. T. O. 8. 
266 ; 11 Jut. 99 ; 10 J. P. Jo. 887 ; 115 B. R. 
1285. 

8596 . Whether as between solicitor dc client 

— Under Public Authorities Protection Act, 1898 
(o. 61), 8. 1 — ^Application to quash surcharges of 
auditors.] — ^Applt., as an auditor appointed by the 
Local Govt. Board to audit the accounts of a 
metropolitan borough, had made certain surcharges 
in. respect of abatements made by the rate collector 
in the collection of the borough rates. A rule 
having been applied for calling upon the auditor 
to show cause why a writ of certiorari should not 
issue to remove the surcharges into the High 
Ot., the Div. Ot. made the rule absolute. The Ot. 
of Appeal subsequently set that order aside, dc an 
order was made lowing the surcharges & ordering 
the costs of that appeal A of the proceedii^ in the 
K. B. Div. to be paid by the borough. On taxa- 
tion of the auditor’s costs certain items relating 
to the costs in the K. B. Div. were disallowed on 
the ground that they were costs as between solr. 
Sc client. Upon an order to review & vary the 
taxing master’s certificate : — Held : the proceed- 
ings in the K. B. Div. not being an action or other 
proceeding within the meaning of sect. 1 of the 
above Act, the auditor had not obtained a judg- 
ment in the jiroper sense of the term Sc was there- 
fore not entitle to solr. Sc client costs as an 
incident of the proceedings. — ^Robebts v. Batter- 
sea Metropolitan Borough (1914), 110 L. T. 
666 5 78 J. P. 265 ; 12 L. G. R. 898, C. A. 

See, further. Public Authorities Sc Public 
Officers. 

3597. Effect of order as to — ^Not Judgment within 
Common Law Procedure Act, 1854 (c. 123), ss. 60, 
61 — Garnishee proceedings.] — Where a rule for a 
certiorari has been discharged with costs, the 
taxed costs cannot be made the foundation for a 
garnishee clause against appet. for the certiorari, 
as the order for costs is not a judgment within the 
meaning of sects. 60 Sc 61 of the above Act. — 
Sunderland Local Marine Board v. Fbankland, 
Oliver, etc., Garnishees (1872), 42 L. J. Q. B. 
13 ; 28 L. T. 18 ; 37 J. P. 439. 

Annotation .* — Mentd. Best v. Pembroko-Ourtis, Gamishet 

(1873). 42 L. j. Q. B. 212. 


SuB-SBcrr. 4. — Certiorari for the purpose 
of Execution or Ooercivb Process. 

A. Judgments of Ii^erior Courts of CwU 
Jurisdiction. 

See, generally. Sect. 6, sub-sect. 4, A., ante. 

3598. Necessity to obtain rule of court — ^During 
term — Order of Judge at chambers insufficient — 
Inferior Courts Act, 1779 (c. 70).] — ^Motion for a 
certiorari to remove the record of a judgment from 
the Guildhall Ot. in the city of N. under the above 


3589 U. On technical 

ground.} — ^A rule nisi to quash a con- 
viction after return on certiorari not 



35941. What eosis awarded — WhdBhrr 
oostsof showing cause in firstinstance.}^ 
Where a rule nisi for certiorari to 
remove a oonvictlon is diaohamd, 
the sucoeesful party Is not entitlea to 
the oosts of oppose the rule. — Kx p. 
Dauby (1849). fSTS. R. (1 All.) 485.— 
0AM. 


p. — Motion opposed by convict- 
ing justice et informants] — A motion 
for a certiorari was opposed by oounsal 
for the convicting magistrate, Sc the 
informant. The motion was allowed, 
with costs : — Held : as the magiatrato 
Sc Informant could have avoidi^ 
liability by not opposing the motion. 
Sc as costs were in the discretion of the 
itulge, who followed the usual oourse 
by directing them to be paid by the 
unsnooessfol party, there was no 
neoessity for reviewing his discretion. — 
R. V. SHtTB <1899), M K. 8. E. 438.— 
CAN. 
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Act. The question was whether it was MceeBory 
to have a rule of ct. or whether the order of a 
judge at chambers was sufficient : — Held : In 
term time, a rule of ct* should be obtained to 
remove the record of a judgment in an inferior 
ct. under the above Act. — SwaTHBoas v. Tanner 
( 1888), 1 Will. Woll. & H. 84. 

8590. Rule absolute in first instance — Where 
defendant removed from jurisdiction— Inferior 
Courts Act, 1779 (c. 70), s. 4.] — The ct. will remove 
a judgment ^m an mferior ct. in order to issue 
execution thereon, pursuant to sect. 4 of the above 
Act, though part of the debt has been levied by 
process from the inferior ct. 

The rule for a certiorari under the above Act is 
absolute in the first instance, & applies to all 
cases where deft, removes himself A his effects 
out of the inferior jurisdiction. — Knowles v. 
Lynch (1834), 2 Dowl. 623 ; 4 Tyr. 477. 

3000. .] — On application for a cer- 

tiorari to remove record for purposes of execution, 
deft, having removed himseif out of the jurisdic- 
tion : — Held : the rule for a certiorari to remove a 
record from an inferior jurisdiction would be 
absolute in the first instance. — Pawsey v. Gooday 
(1836), 3 Dowl. 606. 

8601. Irregular issue of writ without leave of 
court — Without improper motive — Amendments 
allowed — Upon terms.] — If pltf. without improper 
motive has removed a judgment into a superior 
ct. by an irregular writ of c^iorari^ issued without 
leave of the ct., such amendments will be allowed, 
Sl terms imposed, as will enable him to avail 
himself of the judgment, without prejudice to 
deft. — Rowell v, Breedon (1835), 3 Dowl. 324. 

8602. Where original judgment destroyed — Exe- 
cution under verified copy.] — ^Where the original 
judgment in an inferior ct. has been destroyed by 
fire, the ct. will allow execution to be issued \mder 
a verified copy of the judgment. — Chebsewrioht 
V. Prank (1838), 8 Dowl. 471 ; 1 Will. Woll. & H. 
208. 

8608. Whether removal of verified transcript of 
judgment sufficient — Judgments Act, 1838 (o. 110), 
8 . 22.] — Qu> : whether removal of a transcript 
of the judgment of an inferior ct., made from the 
minutes or roll of the ct., sealed with the seal & 
signed by the officer of the ct., for the purpose of 
suing out execution from a superior ct. on a judg- 
ment in an inferior one, is a compliance with 
sect. 22 of above Act. — Kemp v. Parry (1844), 

8 Jur. 670. 

8604. Effect of removal — Court will not inquire 
into regularity of proceedings below — Judgments 
Act, 1838 (c. 110), s. 22.] — Where a judgment has 
been removed from an inferior jurisdiction, 
pursuant to sect. 22 of the above Act, the ct. will 
not inquire into the regnilarity of the proceedings 
of the ct. below, previous to judgment. — Simons 
V. Db Wints (Count) (1840), 8 Dowl. 646 ; 4 
Jut. 989. 

Annotottona Apprvd. A Apld. WlUiamB v, BoUand (1876), 

1 C. P. D. 227. Rentd. Bridge v, Broncli (1876), 34 L. T. 

905. 

3005 , ,] — Where a judgment is 

removed from an inferior to a superior ct. under 
sect. 22 of the above Act tor execution, the superior 
ct. has no jurisdiction to inquire into the merits 
or into the regularity of the proceedings in the 
ct. below. — W illiams v. Holland (1876), 1 0, P. D. 
227 ; 34 L. T. 904 ; 24 W. R. 644. 

Annotation: — Oonsd. Bridge v. Branch (1876), 1 O. P. D. 

633. 

8606. Jurisdiction of superior court — ^To sot 
aside judgment made without jurisdiction — ^Mayor*s 
Court of London Procedure Act, 1857 (c. elvli.).] — 
It is competent to the ct. to which a judgment is 


removed under sect. 48 of the above Act to set it 
aside, if satisfied that it was obtained in a matter 
over which the inferior ct. bad no jurisdiction, — 
Bridge v. Branch (1876), 1 0. P. D. 638 ; 34 
L. T. 905. 

See further. Mayor’s Court, London. 

B. Orders of Courts of Criminal Jurisdiction* 

See, generally. Sect. 6, sub-sect. 4, B., ante, 

8607. Order removed although certiorari taken 
away — ^Defendant may take objection to validity of 
order — Quarter Sessions Act, 1849 (c. 45), s. 18.1 — 
If an order of an inferior ct. is brought up to the 
Q. B. under sect. 18 of the above Act for the 
purpose of enforcing execution, deft, may call ux>on 
the ct. to review it, although the certiorari has been 
taken away, A as he cannot bring up the order, 
he may do this without reference to the time the 
order was made. — ^R. v. Hellier (1851), 17 Q. B. 
229 ; 4 New Sess. Cas. 726 ; 21 L. J. M. 0. 3 ; 
17 L. T. O. S. 162 ; 16 J. P. 674 ; 16 Jur. 901 ; 117 
B. R. 1267. 

AnnotoHona .* — Consd. R. v, Huntley (1854), 3 E. & 172. 

Bald. R. V, Binney (1853), 22 L. J. M. O. 127. Rentd. 

Mid. Ry. D. Edmonton Union (1893), 70 L. T. 365 ; R. v. 

London JJ., (1895] 1 Q. B. 616. 

8608. .] — (1) A conviction under 

the Game Act, 1831 (c. 82), & 6 & 6 WiU. 4, c. 20, 
8. 21, adjudged a pecuniary penalty, to be paid & 
applied according to law, following the words 
in Summary Jurisdiction Act, 1848 (c. 43), Sched. 
Forms 1 & 2 ; 5 & 6 Will. 4, c. 20, s. 21 provided 
that one moiety of the penalty should be paid 
to the informer, & the other moiety to go to the 
overseers of the poor, & to be paid to one of the 
overseers or to some other parish officer appointed 
by the convicting justice ; — Held : the conviction 
was sufficient. 

(2) By the 1831 Act the certiorari was taken 
away. The conviction having been brought up 
by certiorari under sect. 18 of the above Act in 
order to be enforced, the ct. entertained the 
objection that there was no proper adjudication 
of the penalty. — R. v, Hyde (1o 62), 7 E. & B. 
859, n ; 21 L. J. M. 0. 94 ; 18 L. T. O. S. 223 ; 
16 J. P. 67 ; 16 Jur, 337 ; 119 B. R. 1466. 
Annotation .'---OeneraXlv, Rentd. R. v. St. Albana JJ. (1853), 

22 L. J. M. C. 142. 

Statutory restrictions.] — See Sect. 7, ante. 


Sub-sect. 6, — Certiorari to remove Orders, 
BTC. ON Case Stated. 

See, generally. Sect. 0, sub-sect. 6, ante, 

8609. Application — Notice of — Necessity for.] — 
(1) A certiorari to remove an order of sessions 
confirming an order of removal by two justices, 
must be moved for within six calendar months 
after such order of sessions made. 

(2) Six days* notice of such motion must he 
given to the justices, pursuant to 15 Geo. 2, 
c. xviii, notwithstanding the order oi sessions was 
made subject to the opinion of the ct. on a case 
to be stated, & settled by the justices at sessions. — 
R. V. Sussex JJ. (1818), 1 M. & 8. 681 ; 105 R. B.. 
230 ; subsequent proceedings, 1 M. & S. 724. 
Annotation : — As to (2) Consd. R. v. Darton Township (1844), 
14 L. J. M. O. 41. 

3010. Service on clerk of peace.]— 

R. V. Bromley St. Leonard (1853), 17 J. P. Jo. 
728. 

8611. To whom made — ^To court stated in 

notice.] — ^Llanrwst v. Gwydib (1866), 21 J. P. Jo. 
86 . 

3012 . Time for making — Within six months 
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from date of order.] — R. v, Sussex JJ., No. 3609, 
ante, 

3613. •] — An application for a 

writ of certurrari to bring up an order of magistrates 
on which a special case has been granted must 
be made withm idx months from the date of the 
order & not from the settlement of the special 
case. — Elliot v . Thompson (1876), 33 L. T. 
339 ; 24 W. B. 56 ; aub nom. Ex p. Elliott, 40 
J. P. 66. 

3614. Court will not order evidence to be re- 
turned.] — On appeal against an order of removal, 
on the ground, among others, that the examinations 
whereon the order was made were insufficient, & 
did not contain legal evidence of any settlement 
having been gained in the applt. parish, the 
sessions ovemued the objection, &, after hearing 
evidence offered by resps., confirmed the order, 
subject to a case for the opinion of the ct. of 

Q. B. on a matter of evidence : — Held : a rule for a 
certiorari to bring up the examinations on which 
the original order was made would be refused. — 

R. V. West Riding op Yorkshire JJ., Tollerton 
V. Idle (1842), 12 L. J. M. C. 16 ; 7 Jur. 15. 

3616. The return — ^Amendment of — Case In- 
sufficiently stated.] — ^R. v. Hunter (1844), 4 
L. T. O. S. 133 ; 8 J. P. Jo. 773. 

3616. Where case not returned.] — 

R. V, Leeds (Inhabitants) (1846), 6 L. T. O. S. 
353 ; 10 J. P. Jo. 71 ; atibsequent proceedinga, 
10 J. P. Jo. 310. 

3617. Objections — ^To form of certiorari — ^Must 
be taken before argument on case.J — ^Whcn a case 
from sessions comes on for argument, it is too late 
to take an objection to the form of the certiorari, — 
R. V. Fordham (Inhabitants) (1839), 11 Ad. & EL 
73 ; 3 Per. & Dav. 96 ; 9 L. J. M. C. 3 ; 3 J. P. 
785 ; 4 Jur. 218 ; 113 E. R. 341. 

AnnokUions : — Retd. R. v. St. Olave’s. Southwark (1844), 
5 Q. B. 912 ; R. v. Snardlow Ordns. (1844), 3 L. T. O. S. 
241 ; R. V. Appleby (1845), 5 L. T. O. S. 71. Mentd. R. v. 
Best (1847), 2 Saund. & C. 90 ; R, v. Surrey JJ. (1847). 11 
J. P. 371 : Fox 1 ?. Davis & Thom (1849), 13 J. P. 71 ; 
Re Stafford JJ., Exp, Skelton Overseers (1853), 2 C. L. R. 
130 ; R. V, Eastern (bounties Ry. (1856), 5 E. & B. 974 ; 
R. 17. Suffolk JJ. (1856), 26 L. T. O. S. 257 ; Le Feuvre 
V, Miller (1857), 8 E. & B. 321 ; Potton i?. Brown (1864), 
10 L. T. 625 ; R. i7. Worksop L. B. of Health (1865), 
5 B. & S. 951 ; Ainsworth v, Creeke (1868), L. R. 4 
C. P. 476 ; Evans i7. Battersea B. C. (1908), 72 J. P. 189 ; 
Montreal Street Ry. v. Normandin, (1917 J A. C, 170. 


3618. 


To order removed — ^Must be stated in 


case.l — Where the sessions have granted a case 
for the opinion of the ct., the ct. will not, on the 
argument on such case, entertain any question 
not raised by the sessions for their decision. If 
it be intended to object to the order of sessions 
as bad on the face thereof, upon any grounds not 
raised by the special case, the certiorari must 
be moved for in open ct., & such additional grounds 
of objection stated. — B. v, Heyop (Inhabitants) 
(1846), 8 Q. B. 647 ; 1 New Mag. Cas. 497 ; 2 
New Sees. Cas. 270 ; 15 L. J. M. C. 70 ; 6 L. T. O. S. 
392 ; 10 J. P. 165 ; 10 Jur. 200 ; 116 E. R. 981, 
^nnofoHona .--^nsd. R. t7, Bangor (1849), 13 J. P. Jo. 
267. Mentd. R. v, Radnorshire JJ. (1846), 10 J. P. 580 : 
R. V, St. Anne’s, Westminster (Jones* Settlmt.) (1847), 8 
L. T. O. S. 363 ; R. v, St. Panoras (1849), 12 Q. B. 298. 


3019 , J — allow 

an objection to an order of sessions on a case 
reserved, if the objection be not stated in the case, 
although the rule to quash was moved for in open 
ct. & the objection then stated, & notice of the 
objection was given to reaps. — R. v, 1^. Anne, 
Westminster (Inhabitants) (1847), 8 Q. B. 
561 ; 2 New Mag. Cas. 61 ; 2 New Sess. Cas. 617 ; 


16 L. J. M. C. 33 ; 8 L. T. O. 8. 388 ; 11 J. P. 
167; 11 Jur. 124; 115 E. B. 986. 

AnnfAalion ;->~Meiltd. R. v, Hartpnry (1847), 11 Jur. 486. 


3020. Though apparent on face 

of order.] — ^Where an order of removal has been 
confirmed by sessions, subject to a case reserved, 
& the original order is thereupon brought up by 
certiorariy the ct. will not notice defects on the face 
of the order not noticed in the case, although such 
defects were mentioned in moving for the certiorari. 
— ^R, 17. Habtpury (Inhabitants) (1847), 8 Q. B. 
666 ; 2 New Mag. Cas. 185 ; 2 New Sess, Cas. 
648 ; 16 L. J. M. C. 106 ; 9 L. T. O. 8. 196 ; 11 
J. P. 458 ; 11 Jur. 486 ; 116 E. R. 989. 

3621. .] — ^By Highway Act, 

1836 (c. 50), s. 108, a case reserved at sessions on 
appeal for the opinion of the ct. is to be brought 
up by certiorari : — Held : after a case had been so 
brought up the decision could only be impugned 
on the grounds reserved at the sessions, & the order 
brought up was not liable to be quashed for defects 
on the face of it not included in those grounds. — 
R. 17. Thomas (1867), 7 B. & B. 399 ; 28 L. T. O. 8. 
303 ; 21 J. P. 861 ; 3 Jur. N. 8. 713; 5 W. R. 
321 ; 119 E. R. 1295. 


Annotations .'—Utnid, Leigh U. C. t7. King, [1901] 1 K. B. 
747 ; North Staffordsh&e Ry. i?. Hanley Corpn. (1909), 
73 J. P. 477 ; CababO v. Walton-on-Thamos U. C., [1914] 
A. C. 102. 


3622. Form of Judgment.] — The form of the 
jud^ent of the Ct. of Q. B. on a case sent from 
sessions, is simply to make absolute or discharge 
the rule for quashing the order of sessions, but, if 
the rule is discharged, the effect of the judgment 
is to confirm the order of sessions, & to 6x the costs 
on the party bringing up the case, under Quarter 
Sessions Appeal Act, 1731 (c. 19), s. 2. — R. v, 
Latchpord (Inhabitants) (1844), 6 Q. B. 667 ; 
1 Dav. & Mer. 290 ; 1 New Mag. Cas. 147 ; 1 
New Sess. Cas. 387 ; 14 L. J. M. C. 20 ; 4 L. T. O. S. 
133a ; 9 J. P. 132 ; 8 Jur. 1094 ; 115 E. R. 212. 

Annotations : — Reid. R. v, St. Margaret *s, Westminster 

(1845), 1 New Mag. Cas. 328 ; R. v, Ellesmere (1849), 12 

Q. B. 19 ; R, r. St. Mary in Bungay (1849), 12 Q. B. 38. 

3623. Procedendo — To execute judgment — Where 
conviction confirmed.] — ^A conviction by two 
justices under Frauds by Workmen Act, 1777 
(c. 56), s. 14, by which deft, was sentenced to 
pay £20 or, in default of payment, be committed 
to prison, having been quashed on appeal, subject 
to a case, was removed into the Ct. of Q. B. by 
certiorari, & confirmed. A levari facias issued out 
of the ct., for the penalty & there was a return of 
nulla bona. The ct. doubting its authority to 
enforce the judgment, so far as related to the 
imprisonment in default of payment, granted a 
procedendo to carry back to the sessions the record 
of conviction, & commanding them to proceed 
to award execution against deft. — R, v. Rush- 
worth (1844), 1 New Sess. Cas. 415 ; 4 L. T. O. 8. 
142 ; 9 Jur. 161 ; 8 J. P. Jo. 836. 

3624. Certiorari quashed — ^No order made as to 
proceedings below.] — A case granted by sessions 
on confirming on appeal a rate made under Public 
Health Act, 1848 (c. 63), cannot be removed into 
this ct. by certiorari, unless some want of jurisdic- 
tion exists to prevent the application of sect. 137 
of the Act. 

When a rate under the Act had been confirmed 
on api>eal by sessions subject to a case, & the writ 
of certiorari for bringing up the case was quashed 
by the ct. quia impromde emanavit on a rule for 
that pippose, the ct. refused to make any order 
respecting the order of sessions. — ^R. v. Fielding 
(1863), 21 L. T. O. 8. 60 ; 17 J. P. 848. 

8625. Aj^lieant refuting to accept tpedal 
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».] — ^R. V. STOKB DABCBBOL (CaU 3 ftOHWABI>BMa) 
(1866), 26 L. T. O. S. 178 5 19 J. P. Jo. 374. 

8626. Costs— Court has no Jurtsdiotlon to award 
to sttooessful applicant — Former practice still in 
force.] — ^The practice on the Crown side of the 
Q. B. Div., is preserved unaltered by Jud. Act, 
1890 (c, 44), s. 4, & there is no power to give costs 
to a successful applt. in a case stated by quarter 
sessions, on an appeal against a poor rate, & 
brought m by order instead of certiorari, — ^London 
County Council v. West Ham (Churchwardens) 
(2), [1892] 2 Q. B. 173 ; 61 L. J. M. C. 210 ; 67 
L. T. 363 ; 66 J. P. 662 ; 40 W. R. 662 ; 8 T. L. R. 
693, C. A. 

AnnotatUma : — ^FoUd. R. v. Sgerton, Ex p, Munby (1902), 46 
Sol. Jo. 452. Oonid. R. V. Woodhouse, [1906] 2 K. B. 
501. Reid. Halkyn District Mines Drainage Co. v, 
Holywell Union (1893), 9 R. 779. MentiTRc Fisher, 
[1894] 1 Ch. 53 : James e. Jones (1894), 10 T. L. R. 208 ; 
K. V. Jones, [1894] 2 Q. B. 382 ; R. t). London County JJ. 
& L. C. C., [1894] 1 Q. B. 453. 


8627. Under Quarter Sessions Appeal Act, 

1781 (p. 19), s. 2 — Rule discharged — Liability of 
party bringing up case.] — R. v, Latchpord (In- 
habitants), No. 3622, ante, 

8628. Objections to case unsuccessfully 

raised by both parties — No order as to costs.] — Upon 
appeal against a rate sessions amended the rate, 
subject to a case. A case was afterwards stated, 
in which objections to the decision of sessions were 
raised by resps. as well as applts. The certiorari 
^ bring up the case was obtained by applts., & 
it was sworn that resps. had resolved not to impeach 
the judgment of sessions, unless applts. did : — 


Held : the certiorari was to be considered as having 
been obtained by both parties, & resps. were not 
entitled to recover their costs from applts. under 
sect. 2 of the above Act. — R. v, Southampton 
Dock Co. (1861), 17 Q. B. 83; 20 L. J. M. C. 
228 ; 17 L. T. O. S. 106 ; 16 J. P. 662 ; 16 Jur. 
869 ; 117 E. R. 1213. 

Awfudat/ions : — Mentd. Mersey Docks v, Liverpool (1873), 
L. R. 9 Q. B. 84 ; Port of London Authority v. Orsett 
Union Assmt. Com., [1920] A. 0. 273. 

Effect of Judicature Act.] — See Nos. 2421, 

3681, ante, Nos. 3738-3742, post. 


Sub-sect. 6. — Certiorari to remove 
Depositions for Bail. 

See, generalli/, Sect. 0, sub-sect. 6, a7ite, 

3629. Affidavits — How intituled.] — He Dreniiam 
& Clayton, No. 2977, ante, 

3680. Of poverty of prisoner.] — On moving 

for a certiorari to bring up the depositions against 
a person charged with felony for the purpose of 
having him b^ed in the country, it is necessary 
to have an affidavit that he cannot afford to be 
brought up into this ct. by habeas corpus, — R. v, 
Gregory (1840), 9 Dowl. 129 ; Woll. 4 ; 4 J. P. 
720 ; 4 Jur. 1016. 

3681. Copy of depositions must be produced.] — 
Ex p, Underwood (1864), 18 J. P. Jo. 741. 

SeCt further y Coroners, Vol. XIII., pp. 258, 
269, Nos. 385-390. 


Part X. — The Attorney-General. 


Sect. 1.— IN GENERAL. 


Position, functions & powers of.] — See Con- 
stitutional Law, Vol. XI., p. 611, Nos. 122-120. 

Opinion of — Not evidence.] — See Constitutional 
Law, Vol. XI., p. 611, No. 127. 

In relation to charities.] — See Charities, Vol. 
VIII., pp. 396-398, 400, 401, Nos. 2195-2201, 2206, 
2211-2234, 2287 2288, 2293-2302. 

Jurisdiction in criminal matters.]— Criminal 
Law & Procedure. 

Proceedings against railway company.] — .S'cc 
Railways & Canals. 


In relation to patents.] — See Patents & Inven- 
tions. 

When performing judicial functions.]— 

Constitutional Law, Vol. XI., pp. 611, 612, 
Nos. 122, 128, 129. 

When acting as counsel.] — See Constitutional 
Law, Vol. XI., pp. 611-513, Nos. 122, 131-139, 
141—146. 


Attorney-General of Duchy of Lancaster.]— 5 'ee 
Constitutional Law, Vol. XI., pp. 513, 614, 
Nos. 148, 149. 

May not issue certiorari.]— iSec No. 2473, ante. 
Application for quo warranto by.] — See Nos. 
1938-1942, ante. 


Sect. 2.— ATTORNEY-GENERAL AND RELATORS. 

8632. General rule.] — local authority may act 
as relators in an action brought by the A.-G. for 


the purpose of abating a public nuisance. There 
is, in fact, no difference between an information 
filed ex officio by the A.-G. & a proceeding by him 
j at the relation of a third party, except as to costs. 
I When once a proceeding by information is in the 
' hands of the A.-G. it becomes substantially a 
public proceeding, in which the A.-G., if there be 
no relator, becomes as prosecutor responsible for 
the costs, while if a relator is introduced, the 
responsibility for costs is upon the latter. There 
is authority for saying that a relator need not have 
any personal interest in t}ie matter, except as one 
of the public ; he need not, in fact, be himself 
damaged at all ; & if that is so, the introduction 
of the relator is really only a matter of coste 
(Wills, J.). It is plain that the A.-G. can file 
an information without a relator at all (Vaughan 
Williams, J.). — ^A.-G. v, Logan, [1891] 2 Q. B, 
100 ; 65 L. T. 102 ; 65 J. P. 615 ; 7 T. L. R. 279, 
D. C. 

Annotaiions : — Refd. A.-G. & Spalding U. C. v. Garnor, 
[1907] 2 K, B. 480 ; Wednesbury Corpn. v. Lodge Holes 
Colliery Co., [1907] 1 K. B. 78. 

8638. Object of having relators — Security for 
costs.] — The main object of having a relator is to 
secure to defts. the costs of the information in case 
it should turn out that the information was im- 
properly filed (Lord Gifford, M.R.). — ^A.-Q. v, 
Vivian (1826), 1 Russ. 226 ; 38 E. R. 88. 

Annotations : — Mentd. Newcastle Corpn. v, A.-G. (1845), 12 
Cl. & Fin. 402 ; Lang v, Purves (1862), 16 Moo. P. C. C. 
389. 

8634. .] — A.-G. V, Logan, No. 3632, 

ante. 


PART X. SECT. 2. 
sees i. Oltjeot of having rtlators — 
Security for costs.!— In an action by 
A.-Q. the only object of inserting the 
J. — ^VOL. XVI. 


name of relator in the proceedings is to 
make him responsible for costs. — 
A.-O. V, Rupfnbr (1900), 12 B, C. R. 
299.— CAN. 


q. Who may be relators — Whether 
an infant ,] — An infant cannot be a 
relator. — ^A,-G. v, Boholus (1868), 6 
W. W. & A»B. 164.— AUS. 

I r 
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Sect, 2. — Aiicnfiey-Oeneral and relators. Sect, 8; 
Sub^sect IQ 


3035 , ,] — ^By an award made under an 

inclosure Act the grass &, herbage growing in a 
private road in a parish was to be let yearly, &, the 
money arising therefrom was to be expended in 
the repair of the roads in the parish. Defts. 
caused damage to the letting value of the grass & 
herbage by wrongfully permitting cattle to graze 
in the road, an action was brought against them 
by the A.-G. on the relation of the rural district 
council : — Held : the action would fail as regards 
the A.-G., because the right of property which had 
been injured was one enjoyed by only a limited 
section of the pubhc, namely, the parishioners, & 
not by the public at large. 

The relator is joined only for the purpose of 
costs, as the Crown neither pays nor receives costs, 
at least that was the rule formerly, though it has 
now been somewhat departed from ; but the relator 
is liable to pay costs, h he has the conduct of the 
action. Sc gets his costs if costs are awarded to pltf. 
(Channell, J.). 

Whenever the rights of the Sovereign, as the 
guardian of the interests of the public, are affected, 
they must find their protection in the presence of 
the A.-G. (Channeix, J.). — ^A.-G- & Spalding 
Bubal Council v. Garneb, [1907] 2 K. B. 480 ; 
76 L. J. K. B. 966 ; 97 L. T. 486 ; 71 J. P. 367 ; 23 
T. L. B. 563; 5 L. G. B. 944. 

See, also, Chabities, Vol. VIII., p. 396, Nos. 
2201,2202. 

8636 . Who may be relators — Local authority.] — 
A.-O. V, IjOGAN, No. 3632, ante. 

Charity proceedings .] — See Charities, 

Vol. VIII., p. 396, Nos. 2203-2205. 

3637 . Discretion to sue on behalf of relators — 
Absolute.] — The jurisdiction of the A.-G. io decide 
in what cases it is proper for him to sue on behalf 
of relators is absolute, — London County Council 
V, A.-G., [1902] A. C. 165 ; 71 L. J. Ch. 268 ; 86 
L. T. 161 ; 66 J. P. 340 ; 60 W. B. 497 ; 18 
T. L. B. 298, H. I.. ; affg. S. C. sub nom, A.-G. v. 
London County Council, [1901] 1 Ch. 781, C. A. 


Annotationa : — Befd. A.-G. v. Wimbledon House Estate Co., 
[1904] 2 Ch. 34 ; A.-O. v, Birmingham, Tame Sc Hea 
District Drainage Board, [1910] 1 C'h. 48. Mentd. A.-Q. v, 
Manohester Corpn., [1906] 1 Ch. 643 ; A.-Q. v. Mersey Ry., 
[1907] 1 Ch. 81 : A.-Q. v. West Gloucestershire Water Co., 
[1909] 2 Ch. 338 ; Vacher v. London Soc, of Compositors, 
[1912] 3 K. n. 547. 

3638. Right to file information without relators.] 
— ^A,-G. V, Logan, No. 3632, ante, 

3689. Interest of relators.] — A.-G. v, Iawjan, 
No. 3632, ante. 

8640. Whether Attorney-General affected by 
conduct of relators.] — The A.-G. represents the 
Crown & the public, & the conduct of the relator 
has not necessarily any bearing on the matter, 
unless in some way the position of the A.-G. is 
tainted by the conduct of the relator, there is no 
reason why he should not succeed as representing 
the interests of the public, whatever the conduct 
of the relator may have been (Bowen, L.J.). — 
Kirkheaton District Local Board v, Ainley, 
Sons Sc Co., [1892] 2 Q. B. 274 ; 61 L. J. Q. B. 
812 ; 67 L. T. 209 ; 67 J. P. 36 ; 41 W. B. 99 ; 8 
T. L. B. 663 : 36 Sol. Jo. 608, C. A. 

AnmtcAiona: — Mentd. Femmd v, HaUas Land Sc Building 
Co., [1893] 2 Q. B. 135 ; Fordom v. Parsons, [1894] 2 Q. B. 
780 ; Yorkshire West Riding Council r. Holmbrth 
Urban S. A., [1894] 2 Q. B. 842 ; He Derbyshire County 


Oounoil Sc Derby Corpn., [18963 2 Q. B. 297 ; 
Peebles e. Oswaldtwistla V, D. 0. [1897] 1 Q. B. 384 : 
West Riding of Yorkshire Hiyers Board e. Gaunt (1902), 
19 T. lTR. 140; A.-G. Sc Monmouthshire County 
Council V. Soott (1905), 74 L. J. K. B. 803 ; Stafford- 
shire Ckmnty Council v. Seisdon R. D. O. (1907), 
96 L. T. 828 ; Butterworth v. West Riding of Yorkshire 
Rivers Board, [1909] A. C, 45 ; Waltham Holy Ooss 
U. D. C. e. I^e Conservancy Board (1910), 108 L. T. 192 ; 
Roohford R. C. e. Port of London Authority, [1914] 
2 K. B. 916 ; West Ridi^ of Yorkshire Rivers Board v, 
Llnthwalto U. O., [191 4]2 K. B. IS. , ^ 

3641 . Laches.] — Qu, : whether laches on 

the part of a relator can be imputed to the A.-G. — 
A.-G. V. Metcalf Sc Gbeig, [1907] 2 Ch. 23 ; 78 
L. J. Ch. 259 ; 96 L. T. 361 ; 71 J. P. 182 ; 23 
T. L, B. 268 ; 61 Sol. Jo. 229 ; revad, on other 
grounds, [1908] 1 Ch. 327, C. A. 


8642. .1— A.-G. v. Wimbledon House 

Estate Co., Ltd., No. 3661, post 
Whether laches imputable to Attorney-General.] 
— See Nos. 3674-3679, post 
3643. Information at relation of plaintiff — 
Properly termed ** action — R. S. C., Ord. 1, r. 1.] — 
In an action by the A.-G. at the relation of plus, 
the statement of claim had been intituled Sc in- 
dorsed “ information Sc statement of claim.** It 
was objected that under B. S. C., Ord. 1, r. 1, the 
title “ information ** was no longer necessfupy, & 
that the term was either obsolet/e or comprised in 
the term “ action ** : — Held : in an action by the 
A.-G. at the relation of a pltf. the title “ informa- 
tion ** should no longer be used. — ^A.-G. v. Shrews- 
bury Bridge Co. (1880), 42 L. T. 79. 


3644. Relators entitled to claim relief in own 
right — On proof of special damage.] — Where the 
relators join the A.-G. as co-pltfs. they are entitled 
on proof of special damage to an injunction in 
their own right, although they could not have 
succeeded if the A.-G. had not. — A.-G. v. Barker 
(1900), 83 L. T. 246 ; 16 T. L. B. 602. 

3645. Joinder of antagonistic claims.] — Semble : 
antagonistic cases cannot be combined by co- 
pltfs. in an action, Sc the A.-G. is not a proper 
party to proceedings if his claim is founded upon 
a case, which could only succeed if the case of the 
informant Sc co-pltf. should fail. — ^A.-G. v, Durham 
(Earl) (1882), 46 L. T. 16. 

3646. Effect of flat of Attorney-General — ^Relator 
authorised to proceed In matter of public interest — 
Not clothed with prerogative of Crown.] — Where 
an action is brought by the A.-G. at the relation of 
private individuals, it is not his practice to exercise 
the prerogative of the Crown, Sc to select the 
tribunal by which the action shall be tried. He 
docs not interfere with the discretion of the ct. 
All that he does is by his fiat to authorise the 
relators to proceed in a matter involving public 
interest ; but he does not clothe them with the 
prerogative of the Crown, nor has he any intention 
of so doing. — ^A.-G. v. Wilson (1900), 70 L. J. Ch. 
234 ; 83 L. T. 846 ; 49 W. B. 196, C. A. 

Consent of Attorney-General to proceedings.] — 
See, generally, Sect. 6, post 

Appointment of new relator — Necessity for 
consent of Attorney-General— When & by whom 
appointed.] — See Charities, Vol. VIII., pp. 896, 
897, Nos. 2206-2212. 

Notice of motion — ^Must be on behalf of Attorney- 
General — Not of relator.] — See Charities, Vol. 
VIII., p. 396, No. 2200. 

Costs.] — See Part XI., post 


8387 i. JHacreHon to aue on behalf of 
rdaiora — Ahaolute.] — ^The diaoretion of 
the A.-Q. as Teproaenilug the crown in 
the commencement Sc oonduot of 
litigation is not subjeot to iuves^aUon 
or control by the ct. — A.-G. for 
OKTARIO U. H\R0B.VV1B (1906), 11 


O. L. R. 530; 7 O. W. R. 368. 465.— 
CAN. 

86361. HiglUto/UeinforrnationvfUhout 
relatora,] — ^The A.-G. can sue either 
with or without a relator. — -A.-Q. v, 
Halutax (1903), 36 N. S. R. 177.— 

CAN. 


I 86451. J<dnderofanlagcmi8tie€lairna,] 
I — In an information Sc bill by the 
I A.^G. Sc pltf. it l8 not proper to join 
matters In wldoh both have not a oom- 
mon Interest. — ^A.-G. e. Sohoues (1868), 
5 W. W. & A»B. 164,— AUS. 
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Sbot. 8.— rights, duties AMD PRIVILEGES. 

SUB^SaOT. !• — GaNBUULL. 

8ee^ genefrally^ OonstituttokaIi Law, VoL XI., 

pp. 611-618. 

3647. Bight to amend Information.!— A.-a. v. 
Hbndbbson (1706), 8 Anst. 714 ; 146 B. B. 1016. 

5«e, oieo, CtoNSTrnmoNAL Law, Vol. 

XL, p. 627, No. 812. 

Charity prooeedings.l — See Oharitibs, 

Vol. VIII., p. 396, Nob. 2198, 2199. 

8648. Rl^t to turn special case Into special 
verdict — By leave of court.] — The question in this 
case, which was the amount of legacy duty payable 
by defts. arose upon an information filed by the 
A.-G. against defts. to recover from them, as bene- 
ficial residuary legatees &, exors., the duty of 10 per 
cent, charged to be due to the Crown upon the 
residue of certain personal property, bequeathed by 
testator to B. As his wife, h to have been retained 
by all the defts., as exors., etc., for the benefit of B. 
Being entirely a question of law, a verdict was 
taJcen for the Crown, subject to the opinion of the 
ot. upon a special case reserved, with leave to turn 
it into a special verdict. — A.-G. v. Bacchus (1821), 
9 Price, 30 ; 147 E. R. 11 ; on appeal (1823), 11 
Price, 647, Ex. Ch. 

AnnotaUona : — Mentd. A.-Q. v. Burnie (1830), 3 Y. J. 530 ; 

Atoheson v, Atoheson (1840), 11 Beav. 485 ; Ward v. 

Ward (1880), 14 Ch. D. 506. 

8649. .] — Semble: the A.-G. has not 

power to turn a special case into a special verdict, 
no leave having been given for that purpose at the 
trial.— A.-G. v. Dimond (1831), I Cr. & J. 356 ; 1 
Tyr. 286 ; 9 L. J. O. S. Ex. 90 ; 148 B. R. 1458. 
Annotations .—Reid. A.-G. V. New York Breweries Co., 

[18981 1 Q. B. 205. Mentd. Home v. Hmie (1834), 4 Tyr. 

878 ; Arnold v. Arnold (1837), 2 My. & Or. 256 ; Tyler v. 

Bell (1837), 2 My. & Cr. 89 ; A.-G. v. Bouwens (1838), 

4 M. & W. 171 ; Custanoe v. Bradshaw (1845), 4 Hare, 

315 ; R. V, Stamps A Taxes Comrs. (1849), 18 L. J. Q. B. 

201 ; Hervey v. Fitzpatrick (1854), Kay, 421 ; A.-G. v. 

Brunnlng (I860), 8 H. L. Cas. 244 ; A.-G. v. Pratt (1874), 

43 h. J. Ex. 108 ; A.-G. v, Sudoley, [1896] 1 g, B. 354 ; 

Smelting Co. of Australia r. I. R. Comrs., [1897] 1 Q. B. 

175 ; I. R. Comrs. v, Mullor Sc Co.’s Margctrine, [1901] A. C. 

217 ; Re Scott, Soott v. Scott, fl916] 2 Ch. 268 ; Re SruU, 

Scott V, Morris (1917), 87 L. J. Ch. 59. 

8650. Whether entitled to restrain or Impeach 
alienation of corporate property — Pending grant of 
charter.] — The A.-G. has no title to sue in order to 
restrain, or afterwards impeach, the alienation of 
corporate property made pending the granting of 
the charter, except as regards markets & tolls, 
given to the corpn. by a private Act. — A.-G. v. 
Avon Corpn. (1863), 3 De G. J. & Sm. 637 ; 2 
New Rep. 664 ; 33 L. J. Ch. 172 ; 9 L. T. 187 ; 
11 W. R. 1050 ; 40 E. R. 783, L. JJ. 

Annotation : — Mentd. Erans v. Bagshaw (1870), 39 L. J. Ch. 

145. 

Alienation of corporate property, see, generally ^ 
Corporations, Vol. XIII., pp. 373 et aeq, 

8651. Right to maintain action for mandatory 
injunction — Public Health (Buildings in Streets) 
Act, 1888 (c. 62).] — (1) The A.-G. may maintain 
an action for a mandatory injunction to pull down 
a building erected in contravention of sect. 3 of the 
above Act. 

(2) .* how far laches may be imputed to the 

A.-G. h, the relators in an action for injiinction 
where the latter are a local authority. — ^A.-G. v. 
Wimbledon House Estate Co., Ltd., [1904] 


2 Ch. 34 ; 73 L. J. Oh. 698 ; 91 L. T. 168 ; 68 J. P. 
841 ; 20 T. L. R. 489 ; 2 L. G. R. 826. 

AnnataRon : — As to (2) Oonid. A.-G. v. Birmingham, Tame Sc 

Rea Drfdnage Boaro, [1910J 1 Ch. 48. 

8652. Right to injunction — ^Public body eom« 
mlttlng statuto^ ollenoe.] — ^In an action by the 
A.-G. complaint^ of a breach of a public statute 
by a public body the ct. is not botmd, on proof 
of the breach, to grant an injimction, but may 
allow defts. a reasonable time within which to 
comply with the statute. — ^A.-G. v. BmmNOHAM, 
Tame & Rea Distriot Drainage Board, [1912] 
A. O. 788 ; 82 L. J. Ch. 46 ; 107 L. T. 363 ; 76 
J. P. 481 ; 11 L. G. R. 194, H. L. ; varying^ [1910] 
1 Oh. 48, 0. A. 

Annotations Befd. A.-G. v. Kerr Sc B^ (1914), 79 J. P. 

51. Mentd. Couixtesa Warwick S.S. Go, v. Nickel Soo. 

Anon., Anglo-Northern Trading Co. v, Emlyn, Jones Sc 

Wllllam8Q917), 87 L. J. K. B. 309 ; Metropolitan Water 

Board e. Dick Kerr, [1917] 2 K. B. 1 ; Robinson v, B., 

[1921] 3 K. B. 183. 

8668. Right to recover unpaid probate duty — ^By 
I information.] — ^Proceedings by way of information 
by the A.-G. can be taken to recover unpaid 
probate duty (Smith, L.J.). — ^A.-G. v. New York 
BREWERIES Co., [1898] 1 Q. B. 205 ; 67 L. J. Q. B. 
86 ; 78 L. T. 61 ; 62 J. P. 132 ; 46 W. R. 193 ; 
14 T. L. R. 119 ; 42 Sol. Jo. 132, C. A. ; affd- sub 
nom. New York Breweries Co. v. A.-G., [1899] 
A. C. 62, H. L. 

Annotation : — ^Mentd. Winans v, A.-G. (No. 2), [1910] A. C. 27 . 

Right to begin.] — See Constitutional Law, 
Vol. XI., p. 528, Nos. 325-327. 

8654. Right to reply — General rule.] — I think, 
in principle, 1 cannot resist the claim of right on 
the part of the Crown to reply, if the learned 
coimsel thinks fit to do so. ^e true groimd is 
this, that the Crown, by its prerogative, from 
time immemorial has claimed the right, & whether 
the A.-G. appears in person or, by reason of accident 
or other cause, does not appear, & is consequently 
represented by some other gentleman (whether 
the Solr. -General, a Queen’s Counsel or l^rgeant, 
or an ordinary barrister, is utterly immaterial), 
the Crown does possess the right, & counsel is 

I entitled to exercise it if he thinks fit (Kellt, C.B.). 
— R. V. Waters & Ellis (1870), 72 O. C. Ct, Cas. 
539. 

8655. .] — It appears to me that the 

A.-G.’s right to rejjly is in the nature of a pre- 
rogative light ; it is a right on the part of the 
Crown, exercised by the officer of the Crown, the 

A. -G. Whenever the A.-G., not only appears in 
person, but makes a statement that he appears 
really on behalf of the Crown, he has a right to 
reply, &> that right is not affected by the question 
of whether or no deft.’s counsel calls witnesses, he 
has the right if he chooses to exercise it (Channell, 

B. ). — R. V. Dixblanc (1872), 76 0. C. Ot. Cas. 103. 
Anmytation Mentd. R. v. Lee Kun (1915). 85 L. J. K. B. 

515. 

8 $ 5 g, .] — The right of reply is in my 

judgment vested in the A.-G. by reason of hj& 
representing the Crown, in all cases which are 
really prosecuted at the suit of the Crown, by which 
1 mean not ordinary prosecutions, which a>re not 
prosecuted at the suit of the Crown, although the 
Queen’s name appears nominally as the prosecutor, 
but prosecutions on behalf of the country at the 
instigation & direction of the law ofQlcers of the 


PART X. SECT. 3 , SUB-SECT. 1. 

86471. Ricfht to aTnend information ,] — 
The annexixig of a new count to the 
fonual charge in writing signed hy the 
oonns^ Sc agent for the A.-G. is suffi- 
cient to incorporate It in the charge. — 
R. e. WnsoN (1918), 26 W. L. R. 148. 
— CAN, 


r. Right to prefer charge without solr , — Re Mullat^ Ex p, Mullay 
preliminary inquiry before magistrate,] , (1828), 3 Mol. 71 ; 2 Ir. L. Rec. Istser. 
— ^A preliminary inquJjv hy a magis- 209. — IR, 

trate Is 
can be 
Wilson 

8. AUomeV’Oeneral for Ireland — 

Service on — aow effected .} — Proper ser- i a. Right to A.-G, v. Haoizx 

Yloe on the A.-G. is through Oown (1829), 2 Ir. L. Keo., Istser. 812. — IR, 

I I 2 


(1913), 26 


by the . 
W. L. R. 


148.^AN. 


•A.-G. V . Garden, 1 How. E. E. 6.- 
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Crown Peaotice. 
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Crown, & which may for this purpose be termed 
State prosecutions. Wherever a case is really 

8 rosecuted in that sense, I think the Crown has 
tie prerogative right of reply & if the A.-G., 
whose duty it is to conduct such a prosecution, 
appears in person to conduct it, he h^ that pre- 
rogative ri^t, not because of a personal privilege 
attached to himself, but because he is the repre- 
sentative of the Crown, exercising the prerogative 
of the Crown. For this reason it is that the Solr.- 
General in the absence of the A.-G. &; representing 
him, has always been allowed the same right, & 
not because of a personal privilege attached to his 
office, & for the same reason I am of opinion that 
any Queen’s Counsel or ordinaiw banister appear- 
ing as representative of the A.-G. in such prosecu- 
tions as I have referred to, is entitled, on behalf 
of the Crown to the same privilege of reply 
(Hawkins, J.).— R. v. Wood (1878), 88 C. C. Ct. 
Cas. 204. 

8657. Intervention on behalf of defendant 

— Witnesses called by plaintiff Sc defendant.] — 

Senible : in an action in which witnesses are called 
by pltf. & deft. & the Crown has intervened on 
behalf of the latter, the A.-G. has not the right 
to a general reply. — Rowp v. Brbnton (1828), 2 
State Tr. N. S. 251 ; 3 Man. & Ry. K. B. 133 ; 
Concanen’s Rep. p. 259. 

Annotations : — ^B^d. Dixon v. Farrer (1886), 18 Q. B. D. 4.3. 
Mentd. Doe d. Oarthew v. Brenton (1830), 4 Moo. Sc P. 
186; Whittingham v. Bloxham (1831), 4 O. &; P. 597 : 
Evans v, Taylor (1838), 7 Ad. & El. 617 ; K. v. Hiohmond 
Manor (1841). 5 Jur. 605 ; Anglesey e. Hatherton (1842), 
10 M. Sc W. 218 ; Doe d. Wimam IV. t>. Boberts (1844), 
13 M. & W. 520 ; Doe d. Dand v. Thompson (1845), 7 
Q. B. 897 ; Rogers r. Brenton (1847), 10 Q. B. 26 ; Exp. 
Exeter Bp., Gorham v. Exeter Bp. C850), 10 C. B. 102 ; 
Shaw V. Beck (1853), 8 Exch. 392 ; Jessop v. Jessop (1861), 
30 L. J. P. M. & A. 193 ; A.-Q. to Prince of Wales v. 
Grossman (1866), L. R. 1 Exch. 381 ; Sutton Harbour 
Improvement Co. v. Plymouth Town Qrdns. (1890), 63 
L. T. 772 ; Meroer v. Denne, [1905] 2 Ch. 538. 

8658. Indictment for misdemeanour.] — 

When the A.-G. or a King’s Counsel appears 
officially as such to conduct a prosecution on an 
indictment for misdemeanour, he is entitled to 
reply, though deft, calls no witnesses. — R. v. 
AT.V.YAN DEB IsAACSON (1829), Mood. & M. 
439. I 

Annotation: — ^Refd. R. v. Gardner (1845), 1 Car. & Kir. 628. 


8659. Writ of error.] — Counsel for the 

Crown, where the Crown is deft, in a writ of error, 
is not necessarily entitled to the final reply, though 
the Crown is the real litigant party. — O’Conneix 
V. R. (1844), 11 01. & Fin. 155, 184, 230 ; 1 Cox, 
0. C. 413 ; 8 E. R. 1061, 1074, 1091 ; sub nom, 
R. V . O’Connell, 5 State Tr. N. S. 1, 741, 776, 
H. L. 


Annotations : — Mentd. R. V. Ramsden & Verity (1844), 2 
L. T. O. S. 288, n. ; King v. R. (1846), 9 Jur. 832 ; R. v. 
Downing & Powys (1846), 1 Cox, C. C. 156 ; Gregory v. 
Brunswick (1846). 3 C. B. 481 ; Hayes Sc Rice v. R., 
Fogarty v. R. (1846), 2 Cox, C. C. 105 ; O’Brien v. R. 
(1846), 2 Cox, C. C. 122 ; R. v. Gompertz (1846), 9 Q. B. 
824 ; CampbeU v. R. (1847), 11 Q. B. 814; Re Dunn 
(1847), 6 C. B. 215 ; A.-G. v. Vernon (1848), 12 J. P. 261 ; 
A.>G. V. Warren (1848), 10 L. T. O. S. 445 ; Douglas v. r! 
(1848), 17 L. J. M. C. 176 ; Dunn v. R. (1848), 13 Jur. 
233 ; Gregory t?. R. (1848), 15 Q. B. 967 ; R. v. Mltohel 
(1848), 6 State Tr, N. S. 546 ; Shea v, R., Dwyer v, R. 
(1848), 8 Cox, C. C. 141 ; Ryalls v. R. (1849), 11 Q. B. 
795 ; Wright v. R. (1849), 14 Q. B. 148 ; Irvine (or 
Douglas) V. Kirkpatrick (1850), 17 L. T. O. 8. 32 ; Ex p. 
Purdy (1850). 9 C. B. 201 ; Holloway v, R. (1851), 17 

Q. B. 317 ; R. V. Rowlands (1851). 2 Den. 364 ; Ex p. 
Rose (1852h 18 Q. B. 751 ; Kendiill v. Wilkinson <185^, 
24 L. J. M. C. 89 : R. v. Eagleton (1855), 24 L. J. M. C. 158 ; 
New Biver Oo. v. Hertford liand Tax Oomrs. (1867). 2 
H. Sc N. 129; A.-G. v. Slllem (1864), 2 H. & O. 581; 
Latham v. R. (1864), 5 B. 8c S. 685 ; R. v. Heane (1864), 
4 B. & 8. 947 ; Bumn v. Low (1867), 16 L. T. 886 ; Irwin 
«. Grey (1867), L. R. 2 H. L. 20; Muloahy e, R. (1867). 
15 W. n. 446 ; R. v. O’Brien (1867), 15 W. R. 616 ; 

R. e. Murphy (1869), L. R. 2 P. C. 636 ; A.-G., for New 


South Wales v. Muimlw (1870), 31 L. T. 698 ; Brown v. 
Blonde (1870), 18 w* R. 711; Andeason v. Morioe 
(1816), 1 App. CM. 119 : WMte k. (1876), 18 Oox, O. O. 
318 ; Castro v, R. (1881), 6 App. Cas. 829 ; Maokonoohie 
e. Penzance (1881), 6 App. Cas. 484 : R. v. Parnell (1881), 
14 CoXtjO. C. 508 ; Combe v. De La Bere (1883), 23 Oh, D. 
316 ; Snraght v. Penzance (1882), 7 App. Cea. 840 ; 
H. V. BradJaugh 11883), 15 Cox, O. C. 317 ; R. v. Manning 
(1883), 12 Q. B. D. 241 ; Mogul S.S. Oo. v. M*Qregpr, Gow 
a«85>! 16 Q. B. D. ilhi R. V. Pierce (1887), 8T. L R. 
586 ; R. V. Stephens (1888), 4 T. L. R. 479 : Mwil AS. Oo. 
V. McGregor, Gow (1889), 23 Q. B. D. 598 ; R. v. Quinn 
(1898), 19 Cox, C. O. 78 ; R. t>. Plummer, [1902] 2 K. B. 
339 ; Sykes v. Barraclough, [1904] 2 K. B. 676. 


8660. Information affecting rights & pro- 

perty of Crown.] — Semble : the Crown is entitled 
to a right of general reply in cases of informations 
filed by the A.-G. affecting the rights, property, 
& revenue of the Crown. — ^A.-G. v. LONDON 
CoRPN. (1845), as reported in 14 L. J. Ch. 306 ; 
affd. on other grounds, sub nom. London Cobpn. 
V. A.-G. (1848), 1 H. L. Cas. 440, H. L. 

Annotation Mentd. A.-Q. v. Hailing (1846). 15 M. & W. 

687. 


3661. Non-Jury cases.] — ^u. : whether the 

A.-G. has a vested right of reply in other than jury 
cases. — R. v. Canterbury (Archbp.) (1848), 11 
Q. B. 483 ; 6 State Tr. N. S. 409 ; 17 L. J. Q. B. 
252 ; 12 Jur. 862 ; 116 E. R. 5.57. 

Annotations : — Mentd. Exeter Bp. v. Fust & Canterbury 

Arohbp. (1850), 14 Jur. 876 ; R. v. Canterbury Arohbp. 

(1856), 6 E. & B. 546 ; R. v. Oxford Bp. (1879), 41 L. T. 

122 ; Reid v. Lincoln Bp. (1889), 14 P. D. 88 ; R. v. 

Canterbury Arohbp., [1902] 2 K. B. 503 ; Poulton v. 

Moore. [1915J 1 K. B. 400. 

3662. In Court of Exchequer.] — The Crown 

has, in all cases in the Ct. of Exch., a right to a 
general reply. — ^Buckingham (Duke) v. Inland 
Revenue Combs. (1851), 2 L. M. P. 311. 

3663. No evidenoe called for defence.] — 

The right to reply when the prisoner calls no 
witnesses ou^ht to be limited to the A.-G. when 
prosecuting in person. — R. v. Beckwith (1858), 
7 Cox, C. O. 605. 

3504. .] — The right of reply, where no 

evidence is called for the defence, on behalf of 
the Crown in Mint cases, is not admitted. — R. v. 
Taylor (1869), 1 F. & F. 635. 

See, further, Consti^tutional Law, Vol. 

XI., p. 629, Nos. 328-334. 

3665. Signing pleadings — Demurrer.] — A de- 
murrer on the part of the Crown in a revenue case 
must be signed by the A.-G. — B. v. Woollbtt 
(1836), 2 Or. M. & R. 266 ; 3 Dowl. 694 ; 1 Gale, 
157 ; 5 Tyr. 780 ; 4 L. J. Ex. 136 ; 160 E. R. 112. 

3666. Right to appear — In Court of Common 

Pleas — Though not a serJeant.] — The A.-G., not 
being a serjeant, has a right of audience on behalf 
of the Crown in the Ct. of C. P. — ^Paddock v. 
Forrester (1810), 4 State Tr. N. 8. 567; 1 

Man. & G. 683 ; 8 Dowl. 834 ; 1 Scott, N. R, 391 ; 
9 L. J. C. P. 342 : 133 E. R. 465. 

Annotations : — ^Me&td. Gorham v. Exoter Bp., Ex p. Exeter 

Bp. (1860), 10 C. B. 102 ; Dixon v. fWrer (1886), 18 

Q. B. D. 43. 

Duty to attend — On settlement of charity schemes.] 

— See Charities, VoL VIII., p. 407, Nos. 2427- 
2432. 

3667. Right to trial at bar.] — ^An indictment 
found by the grand jury in the Central Oiminal Ct. 
for perjury committed within the jurisdiction of 
that ct. contained two counts, in one of which the 
perjuries assigned were in respect of an oath taken 
before a comr, in Ch. sitting in the City of London, 
& in the other in respect of an oath t^en by deft, 
in the Sessions House at Westminster, on the txial 
of an ejectment in the Ct. of C. P. The indict- 
ment was removed into this ct. bv a writ of 
certiorari, which was required by Central Criminal 
Court Act, 1846 (c. 24), specified Middlesex, as 
the county in which it should be tried* On the 



Part X.— The Attorney-General. 


485 


application of the A.-G. it was ordered that the 
trial should be at bar. — R. r. Castro (1874), 
L. R. 9 Q. B. 360 ; 43 L. J. Q. B. 106 ; 80 T.. T. 
820 ; 38 J. P. 342 ; on appeal (1880), 6 Q. B. 400, 
0. A, ; sub nom, Castro t». R. (1881), 6 App. Cas. 
220, H. I.. 

Annotatione : — Conid. Dixon v, Farrer U886), 17 Q. B. D. 
658. Mentd. R. v. Cox & Hailton (1884). 1 T. L. R. 181. 

8668. As of course*] — In an action under 

Merchant Shipping Act, 1870 (c. 80), s. 10, against 
the Secretary of the Board of Trade, to recover 
damages for the detention of a ship for survey 
without reasonable & probable cause : — Held : 
(1) the A.-G. was entitled to demand as of right 
a trial at bar imder Crown Suits, etc. Act, 1866 
(c. 104) ; (2) the ct. was bound on his waiving that 
right to change the venue to any cotmty wherein 
he might elect to have the action tried. — Dixon 
V. Farrer (1880), 18 Q. B. D. 43 ; 60 L. J. Q. B. 
63 ; 66 L. T. 678 ; 36 W. R. 96 ; 3 T. L. R. 36 ; 
0 Asp. M. L. 0. 62, C. A. 

Annoiaiiotia : — QenercAlv, Mentd. Graham v. Public Works & 
Bldgs. Ck)mrs., [1901] 2 K. B. 781 ; H.M.’s Works & PubUc 
Bldga. Ck)mr6« v, Pontypridd Masonic Hall Co.. 11920] 
2 E. B. 233. 


8669. .] — R. p. Jameson, No. 2477, 

ante. 

.] — See Constitutional Law, Vol. XT., 

p. 528, Nos. 318-324. 

3070. Duty to decide whether proceedings should 
he carried on — Where Improper information filed.] 

— Where a useless A improper information has been 
filed, the ct. cannot refuse a decree, but will first 
communicate with the A.-G. that he may have the 
opportunity of deliberately considering whether 
he thinks it desirable for the interests of the public 
that the proceedings should be carried on. — 
A.-G. V. Merchant Tailors’ Co. (1835), 6 L. J. Oh. 
62. 


3671. Right to discovery.] — The right of dis- 
covery is the same between the Crown & the subject 
as between subject & subject. — ^A.-G. v. London 
CORPN. (1860), 2 Mac. & G. 247 ; 2 H. & Tw. 1 ; 
10 L. J. Ch. 314 ; 14 L. T. O. S. 601 ; 14 .lur. 205 ; 
42 E. R. 96, L. C. ; affg, (1849), 12 Beav. 8. 
Annotations: — Apld. A.-G. v. Newcastle-upon-Tyne Corpn., 
(18971 2 Q. B. 384. Consd. A.-G. v. Storey (1912), 107 
L. T. 430. Befd. Emmorsou v, Maddison, [1906] A. C. 
569. Mentd. Smith v. Stair (1849), 2 H. L. Cas. 807 : 
FUtoroft V, Fletcher (1856), 25 L. J. Ex. 94 ; Horton v. 
Bott (1857), 2 H. & N. 249 ; A.-G. v. Hanmer (1858), 27 
L. J. Ch. 837 ; London Gas-Light Co. v, Chelsea (1859), 
6 C. B. N. S. 411 ; Ingilby v. Shafto (1863), 33 Beav. 31 ; 
Stoate V. Rew (1863), 14 C. B. N. S. 209 ; Goodman v. 
Holroyd (1864), 15 6. B. N. S. 839 ; Towne v. Cooks 
(1874), L. H. 9 Kxch. 46; Saunders v. Jones (1877), 7 
Ch. 1). 436 ; Bewioko v. Graham (1880), 50 L. J. Q. B. 
390 ; Marriott r. Chamberlain (1886), 54 L. T. 714. 

8672. .] — A.-G. V. Newcastle-upon-Tyne 

Corpn., No. 309, ante. 

3673. .] — ^A.-G. V. Storey (1912), 107 L. T. 

430 ; 60 Sol. Jo. 735, C. A. 

8674. Delay or laches by Attorney-General — 
Whether available as defence.] — Laches may be a 
defence to an application for an injunction by way 
of information as well as upon a biU. — ^A.-G. v. 
Sheffield Gas Consumers Co. (1863), 3 

De G. M. A G. 304 ; 22 L. J. Ch. 811 ; 21 L. T. O. S. 
40 ; 17 Jur. 077 ; 1 W. R. 186 ; 43 B. R. 119 ; 
sub nom. Sheffield United Gas Co. v. Sheffield 
Gas Consumers Co., A.-G. v. Sheffield Gas 
Consumers Co., 7 Ry. & Can. Cas. 060, L. C. & 
L. JJ. 


Annotations: — ^FoUd. A.-G. v. Grand Junction Canal Co., 
(1909] 2 Ch. 505. Retd. A.-G. v. Wimbledon House 
EsUte Co., [1904] 2 Ch. 34 ; A.-G. v. Scott, [1905] 2 K. B. 


160. Mentd. Drake v. West (1853), 22 L. J. Ch. 375 ; 
Broadbent v. Imperial Gas Co. (1857), 7 De G. M. dc G. 
436 : Frend v. Dennett (1861), 5 L. T. 73 ; Biddulph v. 
St. George’s Vestry (1863), 3 De G. J. dc Sm. 493 ; Swaine 
V, G. N. Ry. (1864), 4 De O. J. dt Sm. 211 ; A.-G. v. 
Kingston-on-Thames Ck>rpn. (1865), 34 L. J. Oh. 481 ; 
Pentney v, Lynn Paying Comrs. (1865), 12 L. T. 818 ; 
Sutton V. S. E. Ry. (1865), L. R. 1 Exoh. 32 ; Goldsmid v. 
Tunbridge Wells Improvement Comrs. (1866), 1 C*h. App. 
Cooke V, Forbes (1867), L. R. 5 Eq. 166 ; LUlywhite 
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V. Trimmer (1867), 
(1867), 17 L. T. 2‘J 
Co. (1868), 4 Ch. App. 
L. R. 7 Eq. 377 ; A.-cS. 


- , LUlywlutL 

36 L. J. Ch. 525 ; Lusoombe v. Steer 
A.-G. V, Cambridge Consumers Gas 
71 ; A.-G. V. Lonsdale (1868), 
V, Gee (1870), L. R. 10 Eq. 131^; 


Pudsey Coal Gas Co. v. Bradford Corpn. (1873), 21 W. R. 
286 ; A.-G. & Dommes v. Basingstoke Coipn. (1876), 45 
L. J. Ch. 726 ; Smith v. Mid. Ry. & L. dc Y. Ry. (1877), 
37 L. T. 224 ; Fritz v. Hobson (1880), 14 Ch. D. 542 ; 
Preston C’orpn. v. Fulwood L. B. (No. 1) (1885), 34 W. R. 
196 ; Fanshawe v, London dc Provincial Dairy Co. (1888), 
4 T. L. R. 694 ; Reinhardt v. Mentasti (1889), 42 Oh. D. 
686 ; A.-G. v. Preston Corpn. (1896), 13 T. L. R, 14: 
Garton v. Guildford, Godaiming k. Woking Joint Hospital 
Board (1899), 43 Sol. Jo. 205 ; St. Mary, Battersea, Ves^ 
V. County of London & Brush Provincial Electric Lighting 
Co. (1899), 80 L. T. 31 ; A.-G. v. Brighton & Hove Co-op. 
Assoon., [1900J 1 Ch. 276. 


3675. .] — Delay op laches may not be 

imputed to the A.-G. suing on behalf of the public, 
where it might be against an individual in a similar 
case. — ^A.-G. v. Bradford Canal (Proprietors) 
(1866), L. R. 2 Eq. 71 ; 16 L. T. 0 ; 14 W. R. 670. 
Annotation : — Befd. A.-G. v. Wimbledon House Estate Co., 
[1904] 2 Ch. 34. 


3676 . ,] — The maxim, nullum temjfits 

occurrit Begi^ prevents laches by itself being 
successfully set up against the A*-G. (Jelf, J.). — 
A.-G. V. Scott, [1006] 2 K. B. 100 ; sub nom. 
A.-G. & Monmouthshire County Council v. 
Scott, 74 L. J. K. B. 803 ; 08 J. P. 502 ; 20 
T. L. R. 630 ; 48 Sol. Jo. 623 ; 2 L. G. R. 1113 ; 
affd. sub nom. A.-G. v. Scott, [1905] 2 K. B. 170, 
C. A. 

Annotations : — Mentd. High Wycombe R. D. C. v. Palmer 
(1905), 69 J. P. 167 ; Chichester Corpn. v. Foster, [1906] 1 
K. B. 167 ; A.-G. v. Sharpness New Docks & Gloucester 
& Birmli]^ham Navigation Co., [1914] 3 K. B. 1 ; Wors- 
borough U. D. C. v. Barnsley British Co-op. Soc. (1914), 
111 L. T. 429. 

3677. .] — ^A.-G. V. Wimbledon House 

Estate Co., Ltd., No. 3061, ante. 

8678. .] — In an action brought by the 

A.-G., at the relation of an urban district council, 
who also sued as pltfs., for an injunction to restrain 
a co. from diverting a larger quantity of water 
from the Avon than was provided for by their Act, 
& from permitting their works to remain in such 
a condition as to divert such excess of water : — 
Held : (1 ) owing to the lapse of time, the injunction 
should not be granted ; (2) delay is a circumstance 
to be considered in determining whether the ct. 
shall interfere, although the application is by the 
A.-G. on behalf of the public. — ^A.-G. v. Grand 
Junction Canal Co., [1900] 2 Oh. 605 ; 78 

L. J. Ch. 681 ; 101 L. T. 160 ; 73 J. P. 421 ; 26 
T. L. R. 720 ; 7 L. G. R. 1014. 

Annotatvm : — As to (2) Oonid. A.-Q. dc Godstoue R. 1). C. v. 
Smith (1912), 76 J. P. 263. 

3679. .] — By an inclosure award in 

1814 it was awarded that there should be a certain 
public highway of the width of thirty-five feet in 
the parish of B., the land adjoining the road on the 
soutn side thereof being allotted to the predecessors 
in title of S., who were required under the award 
to fence the land bounding the road. In or about 
the year 1883 the predecessors in title of 8., 
erected an iron fence separating his land to the 
south of the road from the roadway. At some 
time thereafter the land to the north of the road 


3670 i. Doty to decide whether proceed- 
ings fihouM be carried on.}-— The A.-G. 
is dominus litis Sc can dlsoontinue pro- 
ceedings or control their oonduot 
Sc settlement independently of any 


relator.— O asgbain v. Atlantic Sc 
North-West Ry. Co., [1895] A. C. 
282.— CAN. 

86741. Delay or laches by Attorney- 
Qtnerat — Whaher available as defence.] 


— ^A.-G. V. Walker (1878), 26 Gr, 233 
—CAN. 


8674 il. — .}— CLAM V. R. 

(1892), 3 Exoh. C. R. 1.— OAK. 
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Sect* 8. — RigMe, dutiea and privilegee: Sub^eects, 1, 

2<fe8.] 

waa fenced, &, the width of the roadway before the 
year 1906 had become reduced to between, twenty- 
five Sc twenty-seven feet. In 1906 it was alleged 
that S. removed the fence boimding the land on 
the south side of the road nearer to the fence on 
the north side, thus encroaching on the highway. 
In 1907, the rural district coimcil called on S. to 
set back his fence so as to restore a width of thirty- 
five feet to the roadway, Sc on his refusal, twice 
took down the fence, which S. on each occasion 
re-erected in the same potion. In an action by 
the A.-G. Sc the rural district council for an in- 
junction to restrain deft. S. from inclosing or 
encroaching upon the highway or from erecting 
any fence witldn thirty-five feet of the northern 
boundary of the road ; — Held : there had been 
no encroachment in 1906, Sc in respect of any 
alleged encroachment in 1883, the lapse of time 
was sufficient defence to the action. — A.~Q. Sc 
Godstonb Burai. District CouNciii v* Smith 
(Warren) (1912), 76 J. P. 263. 

.] — See, further, Charities, Vol. VIII., 

p. 864, No. 1618 ; CoNSTiTU-noNAii Law, Vol. XI., 
p. 622, Nos. 276-283; generally, liMiTATiON 
OP Actions. 

8680. Whether counterclaim can be brought 
against Attorney-General.] — ^A.-G. of Duchy of 
Lancaster v. Moresby, [1919] W. N. 69. 

Defences available a^nst Crown.] — See Oon- 
STiTUTtONAL Law, Vol. XI., p. 629, Nos. 337 ei 
aeq. 

Right to choose issue.] — See Oonstitutionai^ 
Law, Vol. XI., p. 629, No. 335. 

Right to withdraw record.] — See Constitutional 
Law, Vol. XI., p. 629, No. 336. 

Undertaking as to damages.] — See Constitu- 
tional Law, Vol. XI., p. 627, Nos. 313-315. 


Sub-sect. 2. — To represent the Public. 

3681. General rule.] — ^Whenever the rights of 
the Sovereign, as the raardian of the interests of 
the public, are afiected, they must find their pro- 
tection in the presence of the A.-G. (Channel!., J.). 
— A.-G. Sc Spalding Bubal Council v. Garner, 
No. 8636, ante, 

3682. .] — ^An interference with public rights 

in respect of a highway is cm interference with a 
right of property. Sc the A.-G, suing at the relation 
of the public in respect of the invasion of such 
public nghts has at least as large a right to invoke 
the protection of the ct. as a private owner suing in 
respect of his rights. — A.-G. v, Ashbori^ Becrea- 
TioN Ground Co., [1903] 1 Ch. 101 ; 72 L. J. Oh. 
67 ; 87 L. T. 661 ; 67 J. P. 73 ; 61 W. B. 126 ; 
19 T. L. B. 39 ; 47 Sol. Jo. 60 ; 1 L. G. B. 146. 
AntwUdiona : — Conid. Devonport Corpn. v, To*er, f 190.3] 

1 Ch. 769 ; A.-G. v. Wimbledon House F.state Co., [1904] 

2 Ch. 34. Mentd. Russell v, Midhuist H. D. C. (1908), 98 

L. T. 630 ; Carlton Illustrators v, Ck>leman, [1911] 1 K. B. 

771. 

3683. Where public Interest endangered — At law 
or in equity.] — ^The A.-G. has a right to represent 


the public, either in equity or by prosecution at 
law, in cases where the public intereAs are exposed 
to danger or mischief (Lord Truro, O.). — ^A.-G. 
V, Birmingham Sc Oxford Junction By. Co. 
(1861), 3 Mac. & G. 468 ; 7 By. Sc Can. Oas. 972 ; 
10 Jut. 113 ; 42 B. B. 336, L, O. 

w?y. Si ®- 

8684. By acts ultra vires— Substantial pubUe 

mlsehlef must be shown — ^To Justify Intervention.^ — 
The mere fact that a corpn.- is acting 
does not warrant a suit on oehalf of the Sovereign, 
OP the public to stop the act complained of, unless 
it is shown that some plain Sc substantial public 
znischief is being done. — A.-G. v. Great Eastern 
By. Co. (1879), 11 Ch. D. 449 ; 48 L. J. Ch. 428 ; 
40 L. T. 266 ; 27 W. B. 769, O. A. ; affd, (1880), 
6 App. Cas. 473, H. L. 

AnnotaHona : — Oonfd. A.-G. v.^Weat Gloucestershire Waj^ 
Co., [1909] 2 Ch. 338. Befd. L. O. C. u. A. -a, [1902] 
A. C. 165. Mentd. A.-G. v. Shrewsburr &; Klngsland 
Bridge Ck>. (1882), 51 L. J. Ch. 746 ; Guinness v. Land 
Corpn. of Ireland (1882). 22 Ch. D. 349 ; L. & N. W. Ry. 

V, Price (1883), 11 Q. B. D. 486 ; Small v. Smith (1884), 10 
App. Cas. 119 ; Wenlook v. illver Dee Co. (1885), 10 
App. Gas. 354 : Harris v. De Pinna (1886), 33 Ch. D. 238 ; 
Henderson v. Bank of Australasia (1888), 40 Ch. D. 170 ; 
Johns r. Balfour (1889), 1 Meg. 191 ; Sheffield & South 
Yorkshire Permanent Bldg. Soc. v, Alxlewood (1889), 44 
Ch. D. 412 ; Foster e. L. C & D. Ry., [1896] 1 Q. B. 711 ; 
A.-G. V. L. & N. W. Ry., [1900] 1 d B. 78 ; A.-a. v. 
Mersey Ry. (1907), 61 Sol. Jo. 624 ; Re Kingsbury Collieries 
& Moore*8 Contract, [1907] 2 Ch. 259 : Peel v. L. & N. W. 
Ry., [1907] 1 Ch. 5 ; Metropolitan Water Board o. Solomon 
(1008), 77 L. J. Ch. 617 ; Amalgamated Soo. of Railway 
Servants v. Osborne, [1910] A. C. 87 ; Vaoher v, London 
Soo. of Compositors, [1912] 3 K. B. 647 ; Re Woking 
Urban Council (Basingstoke Canal) Act, 1011, [1914] 
1 Ch. 300 ; Dundee Harbour Trustees v. Nlool, [1916] 
A. C. 660 ; Coimty Hotel & Wine Co. v, L. & N. W. Ry., 
[1918] 2 K. B. 261 ; R. v, Bedfordshire County C!ounoil, 
Ex p. Sear, [1920] 2 K. B. 466 ; A.-G. v, Fulham Corpn., 
[1921] 1 Ch. 440. 

3685. Unauthorised trading by rail- 

way company — Construction of Raiiway Regulation 
Act, 1844 (c. 85), Sc Railway Sc Canal Traffic Act, 
1864 (c. 31).] — ^An Act of Parliament constituting 
a railway oo. is a contract between the co. Sc the 
public, the performance of which, the public has 
an interest in enforcing, Sc, therefore, a railway co. 
with the ordinary powers was restrained from 
carrying on the business of coal merchants, at the 
suit of the A.-G. on the relation of a stranger to the 

CO. 

The above Acts do not take away the juris- 
diction of the ct. or of the A.-G. — ^A.-G. v. Great 
Northern By. Co. (1860), 1 Drew. Sc Sm. 164 ; 
29 L. J. Oh. 794 ; 2 L. T. 653 ; 6 Jur, N, S. 1006 ; 
8 W. B. 666 : 62 E. B. 337. 

Annotationa : — MoConnao v. Queen’s University (1867 ), 
16 W. R. 733 ; A.-G. v, G. B. Ry. (1879), 11 Oh. D. 449 ; 
A.-Q. V, Shrewsbury _(K1ngBlana) Brld^ Co. (1882), 30 

W. R. 016. Mentd. Hare v. L. Sc N. W. Ry. (1861). 30 
L. J. Ch. 817 ; G. W. Ry. v. Met. Ry. (1863), 9 Jur. N. S. 
662 : Bvershed e. L. Sc N. W. Ry. (1877), 2 Q. B. D, 264 ; 
Norton v. L. Sc N. W. Ry. (1878), 9 Oh. D. 623 ; A.-G. v. 
Manchester Cor^, [1906] 1 di. 643 ; A.-G., etc* v. West 
Gloucestershire Water Co. (1909), 101 L. T. 268. 

Water company.] — ^A water co., 

authorised by their special Acts to erect water- 
works Sc supply water within certain limits which 
included the parish of A., agreed to supply water 
to W., the owner of property in the adjoining 
parish of H., Sc accordingly extended their main 


8680 f. Whether cMitUercJaim com, he 
brought agninat AUomey-Qeneral,}^ 
Matter proper for petition of right can- 
not be set up by way of coimterdaim. — 
A.-G. roR Ontario v, Haboravib 
(1906), 11 O. l! R. 630 ; 7 O. W. R. 
388, 456 ; 8 O. W. R, 127.— €AN. 

b. Right to ceiiiarotri without notice ,] — 
R. e. Nswoastlr JJ. (1880), Dra. 114. 
— GAN. 

a. Domimton Order in Council — Ap- 


plication to quash conviction under.] 
— On application to quash a conviction 
made under Order-ln-Council there is 
sufficient service of notice of motion 
if it be served upon the provincial 
A.-G.— R. V. RUTTKA, 11018) 2 W. W. R. 
788 ; 42 D. L. R. 276.— CAN. 

d. Acting AJUomeu-Cleneral — Position, 
fvncHonad; poweraof. }^An acting A-G. 
Is in a different posiUon from^iat of 
a deputy or agent of the A.-G. ; he is 


the A.-G. for the time being. Sc clothed 
with the powers Sc authority of the 
office. — R. t». FAtTLKNKR (1911), 16 
W. L. R. 634 ; 19 Can. Grim. Cas. 47. 
—GAN. 

PART X. 8S0T. 8, SUB-SSOT. 2. 

86881. Where public interest en- 
dangered — At law or in eguil^.}— A.-G. 
V. OALWAT OOBPK. (1829), IMoL 96. — 

m. 
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in the pariah of A. to the boundairy where it ad- 
joined the parish of & then* at the cost of W.* 
laid a maiii some distance along a highway in the 
parish of H, & thence laid pipes to W.'b property : 
— Held : the water co. were acting ultra vtrea, Sd 
an injunction was granted at the suit of the A.-G«— 
A.-G. t). West Gloxjobstebshir® Water Oo., 
[1909] 2 Oh. 838 ; 78 L. J. Oh. 746 ; 101 L. T. 
268 ; 73 J, P. 463 ; 26 T. L. K. 660 ; 7 L. G. R. 
1078, 0. A. 

3 eg 7 , Actual injury need not be shown.]— 

Upon an information filed by the A.-G. to restrain 
a public body from transgressing powers con- 
ferred by an Act of Parliament, it is not necessary 
to prove that injury to the public will result from 
the acts complained of. — ^A.-G. v, Oookbrmouth 
Local Board (1874), L. R. 18 Bq. 172 ; 80 L. T. 
590 : 38 J. P. 660 ; 22 W. R. 619. 

. .. M M A ■m ■n OM/w r'tt. W 


21 Ch. D. 752 : Brooks v. Terry (1888), 4 T. L. R. 678 ; 
A.-a. V. L. & W. Ry., [1900] 1 Q. B. 78. field. A.-G. v. 
Logan, [1891] 2 Q. B. 100 ; A.-G. v. Btrmlngham, T^e & 
Rea District Drainage Board, [1910] 1 Ch. 48. Mentd. 
Durrant v. Brajiksome U. D. C. (1897), 76 L. T. 739 ; 
A.-G. V. Dorchester Oorpn. (1906), 94 L. T. 682. 

36 g 3 . .] — ^When an illegal act is being 

committed which in its nature tends to the injury 
of the public, the A.-G. can maintain an action on 
behalf of the public to restrain the commission of 
the act without adducing any evidence of actual 
injury to the public. — ^A.-G. v. Shrewsbury 
(Kingsland) Bridge Co. (1882), 21 Ch. D. 762 ; 51 
L. J. Ch. 746; 46 L. T. 687 ; 30 W. R. 916. 

Annotations: — Coned. A.-G. v. L. & N. W. Ry., [1900] 1 
Q. B. 78. field. London Assoon. of Shipowners & Brokers 
v. London Sc India Docks Joint Committee, [1892] 3 Ch. | 
242 ; A.-G. D. Birmingham, Tame & Ron District Drainage 
Board, [1910] 1 ChTls. 

8689. .] — Upon an information filed 

by the A.-G. to restrain a public body with 
statutory powers from infringing a term introduced 
into their Act in the interests of the pubhc, as a 
condition of the exercise of their powers, it is not 
necessary to prove that injury to the public results 
from that infringement. — A.-G. v. London & 
North Western ky. Co., [1900] 1 Q. B. 78 ; 69 
L. J. Q. B. 26 ; 81 L. T. 649 ; 63 J. P. 772 ; 16 
T, L. R. 30, C. A. 

Annotations : — field. A.-G. v. Dorchester Corpn. (1905), 93 
L. T. 290 : A.-G. v. Birmingham, Tame Sc Rea District 
Drainage Board, [1910] 1 Ch. 48 : A.-G. v. Long Eaton 

U. D. C. (1914), 111 L. T. 514. Mentd. IsUngton Vestry 

V, Hornsey U. O., [1900] 1 Ch, 695 ; A.-G. t?. Ashbome 
Recreation Ground Co., [1903] 1 Ch. 101 ; Blckmore v. 
Dimmer, [1903] 1 Ch. 158. 

8690. Court will only interfere where 

public Interest injured.] — The A.-G. has the right 
to call the attention of the ct. to a breach of duty 
in disobeying bye-laws without any actual injury 
to any public interest being shown, but the ques- 
tion whether an injimction will be granted is in 
the discretion of the ct., which will not generally 
interfere unless a public injury be done. — ^A.-G. v, 
Kerr & Ball (1914), 79 J. P. 51 ; 12 L. G. R. 1277. 

8691. Not rights of inhabitants of particular 

parish.] — ^A.-G. dt Spalding Rural Council v. 
Garner, No. 3635, ante, 

3692. By variation of statutory contract.] — 

By a light Railway Ord., confirmed under light 
Railways Act, 1890 (c. 48), a redlway co. was 
authorised to construct a swing bridge over a 
canal, dc it was so constructed. Sect. 29 of the 
Ord. began : For the protection of the Naviga- 
tion Co. the followhig provisions shall have effect,” 

& sub-sects. 8 dt 4 of sect. 29 were clearly for the 


benefit of the public. Sub-sect. 16 provided that 
the railway co. db the navigation co. might agree 
for any vanation or alteration of works in this sect, 
provided, for, or of the manner in which the same 
shall be executed. The railway co. dfc the naviga- 
tion co. proposed to convert the swing bridge hito 
a fixed bridge. Upon action by the A.-G. at the 
relation of an owner of vessels using the canal, to 
restrain the proposed conversion as being an im- 
pediment to the navigation : — Held : the heading 
to sect. 29 did not make that sect, a mere contract 
between the cos. which they could vary as they 
pleased, as sub-sects. 3 d^ 4 dD other sub-sects, were 
clearly for the benefit of the public, dc the A.-G. 
could therefore sue on behalf of the public. — 
A.-G. V. North Eastern Ry. Co., [1916] 1 Oh. 
906 ; 84 L. J. Oh. 667 ; 113 L. T. 26 ; 79 J. P. 600 ; 
13 L. G. R. 1130, 0. A. 

By excessive dc injurious exercise of powers.] 

— See Compulsory Purcjhasb op Land dc Com- 
pensation, VoL XI., p. 110, No. 62. 

The Attorney-General as a party .] — See Sect. 4, 
post. 

Right of corporation to sue — Not affected by 
ooneurrent right of Attorney-General .] — See 
Corporations, Vol. XIII., p. 419, No. 1391. 


Sub-sect. 3. — Choice op Forum and Venue, 

8698, General rule.] — The A.-G., suing in a 
matter of public right, is entitled to choose his own 
ct. — ^A.-G. V. Mid-Kent Ry. Co. & South-Eastern 
Ry. Co. (1867), 3 Ch. App. 100 ; 32 J. P. 244 ; 16 
W. R. 268, L. JJ. 

Annotations : — Mentd. Dowling v. Poniypool, Caerleon Sc 
Newport Ry. (1874), L. R. 18 Eq. 714.; A.-G. t). L. & N. IV. 
Ry„ [1900] 1 Q. B. 78. 

8694. Right to Change venue — On special 
grounds.] — R. v. Durham (Bp.) (1665), cited in 
5 Jur. at p. 804. 

Annotation : — Mentd. A.-G. v, Churohill (1841), 5 Jur. 803. 

8695. Without leave of court.] — An indict- 

ment on an issue joined in K. B. may be tried in 
the county where the offence was committed by 
writ of nisi prius, the A.-G. may, by the King’s 
letters, have the writ without leave of the ct. — 
Farbwbther’s Case (1634), Cro. Car. 348 ; 79 
B, R. 906. 

Annotation : — Mentd. Cutting v. Williams (1703), 1 Salk. 24. 

8693 , Unless cause shown.] — K. v. Barker 

(1703), 8 M. Sc W. 184, n. ; 161 B. R. 1002. 

8697. Right to refuse consent to change of venue 
— On information at suit of Attorney-General.] — 
Deft., in an information at the suit of the A.-G., 
is not entitled to a change of venue, without his 
consent. — ^A.-G. v. Smith (1816), 2 Price, 113; 
146 B. R. 38. 

Annotation: — ^fiefd. A.-G. of Princo of Wales v. Crossman 
(1866), 4 H. & C. 568. 

8693. Right to transfer of action.] — Deft, having 
entered his claim to certain coffee that had been 
seized for breach of the revenue laws, dt received 
it back on giving sureties to the Crown, Sc com- 
menced an action of trover in the C. P. against 
tiHe seizing officer, who pleaded thereto, a writ of 
appraisement had issued, but no information had 
been actually filed : — Held : the A.-G. was at 
liberty to remove the cause into the Ct. of Bxch. — 
A.-Q. V. Kingston (1841), 8 M. dfc W. 163 ; 1 
Dowl. N. S. 368 ; 11 L. J. Ex. 72 ; 5 Jur. 680; 
161 B. R. 998. 

Annotation field. Adams v. Fremantle (1848), 2 Exoh. 453. 


PART X. SECT. 8, 8UB*«ECT. 8. 
e. to regulate place of trials 


Scire /oeios.] — The A.-G. has the right 
to direct writs of sci. fa* on recog- 
nisances to the sberifE of any oounty 


Sc thereby to regulate the place of 
trial. — A.-G. e. HABTunr (1834), 
Hayes Sc Jo. 763.— -IR. 
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Sect. 3. — JRiffhUt, duties and privileges: Sub-sect* 3. 

Sect i.] 

3699. Without affidavit In support.] — 

vessel having a quantity of arms on board was 
seized in the port of London by defts., officers of 
customs, but was afterwards imconditionally 
restored. An action of trespass having been 
brought against defts. for the seizure, in the Ot. of 
0. P., a rule was made absolute in the first instance, 
on the suggestion of the A.-G. &> without affidavit, 
to remove the cause into the Ct. of Exch. — ^Adams 
V, Fremantle (1848), 2 Exch. 463 ; 6 Dow. & L. 
10 ; 17 L. J. Ex. 312 ; 11 L. T. O. S. 226 ; 12 
J. P. 607 ; 164 E. E. 669. 

8700. On waiver of right to trial at bar — Under 
Crown Suits, etc. Act, 1866 (c. 104).]— Dixon v. 
Parber, No. 3068, ante. 

See, aUo, Constitutional Law, Vol. XI., 
pp. 625-627, Nos. 294-309a. 


Sect. 4.— WHETHER A NECESSARY PARTY. 

In actions relating to Crown .] — See Constitu- 
tional Law, Vol. XL, p. 527, No. 317. 

In relation to commons .] — See Commons & 
Rights of Common, Vol. XL, pp. 32, 47, Nos. 416, 
667, 668. 

In relation to charities .] — See Charities, Vol 
VIII., pp. 397, 398, Nos. 2213-2234. 

Attendance of Attorney-General on settling 

charity schemes.] — See Charities, Vol. VIII., 
p. 407, Nos. 2427-2432. 

In relation to highways .] — See Highways, 
Streets A Bridges. 

To obtain injunction .] — See Injunction. 

In actions relating to nuisance .] — See Nuisance. 

In actions under Public Health Act, 1875 (c. 55).] 
— See Public Heat^th & Local Administration. 

In actions relating to water .] — See Waters & 
Watercourses. 

3701, General rule.] — Pltf. may sue in respect of 
a public right without joining the A.-G., first, 
where the interference with the public right is such 
that some private right of his is at the same time 
interfered with, & secondly, where no private 
right is interfered with, but pltf. in respect of his 
public right suffers special damage peculiar io 
himself from the interference with the public 
right. — ^Boyce V. Paddington Borough Council, 
[1903] 1 Ch. 109 ; 72 L. J. Oh. 28 ; 87 L. T. 664 ; 
07 J. P. 23 ; 51 W. R. 109 ; 19 T. L. R. 38 ; 47 
Sol. Jo. 50 ; 1 L. G. R, 98 ; svbsequent proceedings, 
[1903] 2 Ch. 556, C. A. ; sub nom, Paddington 
CoRPN. V. A.-G., [1906] A. C. 1, H. L. 

8702. Private usurpation of franchise.]— The 
K. B. will not grant an information for private 
usurpation of a franchise, but the proper remedy 
is, io apply to the A.-G. — Ibbotson’s Case (1736), 
Lee temp. Hard. 261 ; 95 E. R. 168. 

AnnokUion: — Xentd. H. v. Speyer, R. v, Cassel, [1916] 1 

K. B. 595. 

8703. Information against public officer.] — ^In- 
formation against a public officer must be by the 
A.-G. ex officio, — R. v. Phillips (1767), 4 Burr. 
2089 ; 98 E. R. 90. 

3704. Proceedings by foreign Government — In 
respect of stock purchased by preceding Govern- 


ment.]— The ct. refused to order dividends received 
before the bill filed, of stock purchased by me old 
govt, of Switzerland, to be paid into ct. by too 
trustees on the application of the pr^nt govt., 
without having the A.-G. a party. — 

Bank op England (1806), 10 ves. 362 ; 32 B. R. 
881 L C 

8706. Recovery of public money.] — Public money 
may be sued for by 


E. R. 1069, L. 0. . . A J 

8706. Application of charity funds.]— A. decree 
pronounced in 1670, in a suit against the trustees 
of a charity, to which the A.-G. was not a party, 
having directed the trustees under the indemmty 
of the ct., to perform an agreement ;irith pltf. m 
that suit, for granting a lease of tithes for 980 
years at a fixed pecumary rent, & an exchanp of 
lands, & the conveyances having been accordingly 
executed, & the rent constantly paid, & the lands 
enjoyed in conformity to the decree, an information 
by the A.-G,, at the relation of the present trustees, 
against the person claiming under pltf. m ^e 
former suit, for an account of tithes, not stating 
the decree of 1670, which was set forth in the 


answer, was dismissed. 

As to the A.-G., not being a party he has no 
interest. His office is to see that those who have 
the legal estate duly administer the property. 
But he would be no party to a conveyance, the 
legal fee being in the trustees, who are competent 
to convey. It is not necessary that the A.-G. 
should be a party to a contract on this subject 
(Plumbr, M.R.). — ^A.-G. V, Warren (1818), 2 
Swan. 291 ; 1 Wils. Ch. 387 ; 36 E. R. 627. 
Annotations : — Xentd. A.-Q. v. Hungeifprd G834), 8 Bli. N S, 

437 ; A.-G. V. Newark-upon-Tr^t Corp^l842), 1 Haro. 

395 ; St. Thomas’ Hospital?. ChM^ Ry. (1861). 

1 Johji. & H. 400 ; Lang r. Porves 1 862 . Moo. P. C. C. 

389 ; Be Clergy Orph^ 

Mason’s Orphanage & L. & N. 

Be Howard Street Congregational Chapel, Sheffield, [1913] 


8707. Application for payment out of funds In 
court — Wliere Crown Interested.] — In 1837, the 
husband of A. was convicted of felony & 

g orted for life. Testator, who died in 1862, 
cqueathod a portion of his residuary peraonal 
estate to A., & in a suit for the administration of 
testator’s estate a sum representing this share was 
canied over to the account of A . : — Held : A. 
entitled to have such sum paid to her as against the 
claims of the Crowm, "without serving the A.-G^— 
Atlbb V, Hook (1864), 2 Bq. Rep. 638 ; 23 L. J. Ch. 


776 ; 2 W. R. 611. _ , ^ ^ 

3708. Petition under Legitimacy Declaration Act, 
1858 (c. 98).] — To a petition under the above Act 
the A.-G. is the necessary resp. Petitioners ^ve 
a right to have their case heard as between them- 
selves & him, & the parties cited, pro inieresse suo, 
cannot sustain a plea of res judicata, as between 
themselves & petitioners, in bar of 
proceedings. — Shbdden v, Patrick (1860), 2 
8w. & Tr. 170 ; 164 B. R. 958 ; sub nom. Shbdden 
p. A.-G., 30 L. J. P. M. & A. 217 ; 3 L. T. 692 ; 
6 Jur. N. S. 1163 ; 9 W. R. 286. 

8709. Action by pubUc authority— Parish vestnr 
— Infringement of publlo right of 
vestry of a parish, who, by virtue of a local Act, 
combined with Metropolis Management Amend- 


86991. Bighito transfer action — WiUi- 
otU affidavit.}— On an application to 
romove an action into the high ot. on 
gronnd that the revenue will be affected 
by it the statement of the A.-Q. to 
that effect is suffloient.— Price v. 
Bayard (1861), 10 N. B. R. 234.— 


PART X. SECT. 4. 

t. In retation to lands — Where 
Crown interested,} — If the Oown has 
rights & duties to litigate any matter 
the A.-G. is the proper person to 
represent the Crown. — ^A.-O. v. Briron 
(1867), 4 W. W. & A’B. 57.— AUS. 


• ,] — Where parties 

%1 rn under two diflerwit fee far^^ 
rants, each reserving a rei^, but of 
tfferent amounts, inasmuch as the 
ghts of the Crown are concerned, the 
..-G. ought to be before 
[OVENDKN V. ANNBSLKY (LORD) (1806), 
Sch. & Lef. 607,— m. 



Paet X. — ^The Attorney-General. 
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ment Act, 1862 (c. 102), are constituted the cus- 
todians of ways within the parish, & are empowered, 
in case of oDOTruction of such ways, to talce such 
proceedings for the opening thereof, as they may 
think ilt, must, if they institute proc^dings in 
Ch. for the removal of such an obstruction, do so 
by information in the name of the A.-G., & not by 
the bill, — BmfMOKDBEY Vestry v. Brown (1865), 
L. R. 1 Bq. 204 ; 35 Beav. 226 ; 13 L. T. 574 ; 
30 J. P. 118 ; 11 Jur. N. S. 1031 ; 14 W. R. 213 ; 
55 B. R. 882. 


AnnotaHona : — ^Bald. Wallasey L. B. v. Graoey (1887), 36 
Oh. D. 593 : Sherlngham U. D. C. v. Holsey (1904), 91 
L. T. 225. aentd. Nuneaton L. B. v. General Sewaae Co. 
(1875), L. R. 20 Eq. 127 ; A.-G. v, Biphosphated Guano 
Co. (187|), 11 Ch, G. 327 ; Vemon v, St. James, West- 
minster vestry (1880), 16 Ch. D. 449. 


8710. Local board of health — Overcharge of 

public sewers.] — ^A local board of health contracted 
with a sewage co., granting a lease to the co. of the 
sewage works of a town, & of a plot of land, the 
co. covenanting that they would during the term 
keep the works in proper working order so that the 
sewers might not at any time be stopped. To a 
bill by the local board against the co., complaining 
that the co.’s works were insufficient to treat the 
sewage successfully, & praying for an injunction 
to restrain defts. from permitting the sewage to 
remain in the sewers, so as to be a nuisance to 
pltfs., defts. demurred, on the grounds that it was 
not the practice of the ct. to restrain the infringe- 
ment of a public right at the suit of a corpn., 
except at the instance or in the presence of the 
A.-G . ; — Held : the demurrer would be overruled, 
& an injunction granted. — Nunba'I'ON Local 
Board v. General Sewage Co. (1875), L. R. 20 
Eq. 127 ; 44 L. J. Ch. 661. 


AnnotaiiAma : — ^Mentd. Strelley v. Pearson (1880), 43 L. T. 
166 ; Wallasey L. B. tJ. Graoey (1887), 30 Ch. D. 693. 


3711 . Parish council — Enforcement of 

public right.] — A parish council cannot, in their 
own name, without the A.-G., maintain an action 
to enforce a right of the inhabitants of the parish 
to the use of a well or spring of water.— 8toke 
Parish Council v. Price, [1899] 2 Ch. 277 ; 68 
L. J. Ch. 447 ; 80 L. T. 043 ; 03 J. P. 502 ; 47 
W. R. 663. 

Annotations : — Reid. Slierlnfirham U. D. C. v. Holsey (1904), 
91 L. T. 225 ; A.-G. & Spalding R. C. v. Gamer, U907] 
2 E. B. 480. 

3712. Private interest in public right — Access to 
highway.] — Where pltf. suffers a particular injury 
from the obstruction of a public way, a bill for an 
injunction will lie, & the A.-G. need not be a 
paHy. — Cook v. Bath Corpn. (1868), L. R. 0 Eq. 
177 ; 18 L. T. 123 ; 32 J. P. 741. 

Annotationa : — ’Refd. A.-G. v. Lonudalo (1868), L. R. 7 Eq. 
377, Mentd. Pudsey Coal Co. v, Bi^ford Corpn. (1873), 
42 L. j. Ch. 293 ; Vemon v. St. James, Westminster 
Vestry (1880), 16 Ch. D. 449. 

8713. .] — ^An owner of premises 

abutting on a highway enjoys as a private right 
the right of access from his own premises to the 
highway, & any interference with that access is 
an interference with a private right. 

Pltfs. have a special & indi^ddual interest in the 
public right to this portion of the highway & they 
are entitled to sue without joining the A.-G.\ 
because they sue in respect of that individual 
interest (Buckley, J.), — Chaplin (W. H.) & Co., 
Ltd. V. Westminster Corpn., [1901] 2 Ch. 329 ; 


70 L. J. Ch. 679 ; 85 L. T. 88 ; 65 J. P. 661 ; 49 
W. R. 680 ; 17 T. L. R. 576 ; 46 Sol. Jo. 697. _ 

Annotationa: — ^Retd. Boyce e, Paddington B. 

1 Ch, 109. Mentd. Anrfo-AlgerianS.S. Co. v, Honlder 

Line (1907), 77 L. J. kTb. 187. 

8714. Proceedings under private Act — Special 
provisions for rights of individual.] — ^Where a 
private Act of Parliament contains a provision for 
the special protection or benefit of an individual, 
he may enforce his rights thereunder by an action 
without either joining the A.-G. as a party or 
showing that he has sustained any particular 
damage. — Devonport Corpn. v. Plymouth, 
Devonport & District Tramways Co. (1886), 
52 L. T. 161 ; 49 J. P. 406, C. A. 

8716. Entrusting special powers to pubUe 

body.] — In an action for an injunction to restrain 
deft. co. from preventing gas examiners from 
making tests on Sundays : — Held : the London 
County Cotincil, as the body entrusted by a private 
Act of Parliament with control & management of 
the testing places provided by the co. were proper 
pltfs. & wierefore it was not necessary that the 
action should be brought by the A.-G. — ^London 
County Council v. South Metropolitan Gas 
Co., [1904] 1 Ch. 76 ; 73 L. J. Ch. 136 : 89 L. T. 
618 ; 68 J. P. 6 ; 62 W. R. 161 ; 20 T. L. R. 83 ; 
48 Sol. Jo. 99 ; 2 li. G. R. 161, C. A. 

3716. Misapplication of borough funds.] — Holden 
V. Bolton Corpn. (1887), 3 T. L. R. 676. 

8717. Proceedings under London Building Acts.] 
— Brooks v. Terry (1888), 4 T. L. R. 678. 

8718. To representative action — Limited class 
Interested.] — Where there is a common interest & a 
common grievance a representative action is in 
order if the relief sought is in its nature beneficial 
to all of a limited class whom pltfs. propose to 
represent, & the A.-G. is not a necessary party to 
such an action. — ^Bedford (Duke) v. Ellih, 
ri901] A. C. 1 ; 70 L. J. Ch. 102 ; 83 L. T. 686 ; 17 
T. L. R. 139, H. L. ; affg, S. 0 . 81*6 nom. Ellis v. 
Bedford (Duke), [1899] 1 Ch. 494, 0 . A. 
Annotations .—Refd, West r. SackvlUe, [19031 2 Ch. 378 ; 

Esquimalt & Nanaimo Ry. v. Wilson, [1920 J A. C. 358. 

Mentd. Crosfleld v, Manohestor Ship Canal Co. (1904), 90 

L. T. 657 ; Chapman u. Miohaelson, [1909] 1 Ch. 238 ; 

Guaranty Trust Co. of New York v. Hannay, [19151 2 

K. B. 636 ; ChnrchlU v, WhetnaU, Aborconway v. Whetnall 

(1918), 119 L. T. 34. 

8719. Proceedings under Open Spaces Aets.] — 

Semble : an action to restrain a local authority 
from using a disused burial-ground for purposes 
other than those authorised by Open Spaces Acts 
should be brought in the name of the A.-G. at the 
relation of pltf. — ^Boycb v, Paddington Borough 
Council, [1903] 2 Ch. 566 ; 72 L. J. Ch, 695 ; 89 
L.T. 383; 68J. P. 49; 62 W. R. 114 ; 19 T. L. R. 
648 ; 47 Sol. Jo. 708 ; 1 L. G. R. 696, C, A. ; 
revsd, on other grounds, sitb nom, Paddington 
Corpn. v. A.-G., [1906] A. O. 1, H. L. 

Annotation : — Mentd. Heath’s Geirage v. Hodges (1915), 14 

L. G. R. 195. 

See^ further^ Open Spaces & Recreation 
Grounds. 

3720. Enforcement of munlolpal bye-law.] — An 
urban authority alleged that defts. were laying out 
two highways as “ new streets,” in contravention 
of the bye-laws, & brought an action, to which 
the A.-G. was not a party, claiming an injunction 
to restrain them from so doing : — Held : pltfs. 
could not maintain the action without the A.-G. 


8712 !. Private interest in pttblic right.] power to grant degreea.'l — ^Proceedings 

— Hinckley v, Gilderslkbvb (1872), are properiy taken In name of A.-G.— - 

19 Gr. 212. — CAN. A.-Gr. v. K. & Q. Colleqb op Phy- 

h. Proceedinga hy Municipal Cor- bioianb in Ireland (1863), 16 Ir. Jur. 
poratlon or ‘ rate^ver — To maintain 362. — IR. 

proprietary right.] — Hart v. MaoIl- . ^ ^ 

KEITH (1907), 41 N. S. R. 351.-~CAN. ^ 1 . A^hcaHon to liquor licence 

k. Usurpation by corporate body of resident,] A.-G. need not 


be made a party to the proceedings.—— 
Re Invercargill North Lioenbino 
District Committeb, Cameron's Case 
(1892), 11 N. Z. L. R. 507.— N.Z. 


m. Rxigi facias,] — There are no 
words in 55 Geo. 3, o. 3, reetralB- 
iug the proceedings under it to the 
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Crown Pracjtice. 


Sect, 4. — Whether a necessary party. Sects. 6 6. 

Part Xn 

being a party. — D evonport Cobpn. v. Tozbr, 
tl^] 1 Ch. 769 ; 72 L. J. Ch. 411; 88 L. T, 118 ; 
67 J. P. 269 ; 62 W. B. 6 ; 19 T. L. B. 267 ; 47 
Sol, Jo. 318 ; 1 L. 0. B. 421, 0. A. 


AnnoUdions: — Apld. A.-G. i>. Pontypridd Waterworks Co., 
U9081 1 Ch. 38^ Held. A.-G. v, Dorln, [1912] 1 Ch. 369. 
Xentd. A.*G. V. Wimbledon House Estate Co., [1904] 2 
Ch. 34 ; Fellowefl v, Sedgley U. D. O. (1906), 70 J. P. 412 ; 
Watson V. Hythe B. O. (1906), 4 L. G. R. 340 ; Russell r. 
Midhurst R. D. C. (1908), 98 L. T. 630 ; A.-G. v, Gibb, 
[1909] 2 Ch. 266. 


8721, Enforcement of statutory provisions for 
protection of urban authority.] — A.-G. v. Ponty- 
pridd Waterworks Co., [1908] 1 Ch 388 ; 77 
L. J, Oh. 287 ; 98 L. T. 276 ; 72 J. P. 48 ; 24 
T. L. B. 196 ; 71 J. P. Jo. 616 ; 6 L. G. B. 39. 
Annotatian .'—Bald. A.-G. t>. N. K. Ry., [1916] 1 Ch. 905. 

See . further ^ Local Government. 

8722. To compel performance of public duty.] — 
In an action by certain burgesses of a borough to 
restrain the council of the borough from giving 
a consent under the standing orders of Parliament 
to a bill for authorising the laying down of a tram- 
way along a certain public highway : — Held : this 
was an action to compel the performance of a 
public duty, &, therefore, was not maintainable 
without the concurrence of the A.-G. — Watson v. 
IIythe Borough Council (1906), 70 J. P. 163 ; 22 
T. L. B. 246 : 4 L. G. B. 340. 


Sect. 6.~~C0NSENT TO PROCEEDINGS. 

8723. Effect of fiat — Discretion as to tribunal.] — 
A.-G. V. Wilson, No. 3646, ante. 

3724. Whether fiat can be obtained — After 
information filed.] — It is irregular to obtain the 
flat of the A.-G. to an information, original or 
amended, after it has been filed, — A.-G. v. Iron- 
mongers’ Co, (1834), 4 L. J. Ch. 6. 

8725. Whether necessary — ^To compound penal 
action.] — Leave of the ct, for compounding a penal 
action, when the Crown is entitled to a portion of 
the penalty, cannot be obtained without the 
consent of the A.-G, — B, v. Gibbs (1835), 3 Dowl. 
346. 

For appointment of new trustees of charity.] 

— See Charities, Vol. VIII., p. 404, Nos. 2361- 
2364. 


In charitable proceedings.] — See Charities, 

Vol. VIIT., pp. 395-397, 404, Nos. 2186, 2194, 
2196-2200, 2206, 2211, 2212, 2368-2368. 

3726. Proceedings by local authority — 

Public nuisance — Absence of special damage.] — 
Proceedings taken imder Public Health Act, 1876 
(c. 66), 8. 107, must be ordinary proceedings known 
to the law, & in the absence of special &mage a 
local authority cannot sue in respect of a public 


nuisance except with the sanction of the A.-G» 
by action in the nature of an information. — 
WALLASEY Looal Board V. Gbacby (1887), 86 
Ch. D. 693 ; 66 L. J. Ch. 739 ; 67 L. T, 61 ; 61 
J. P. 740 ; 36 W. B. 694. 


Annotatiana : — ^Apprvd. Tottenham U. D. O. v. WlUlamBoix, 
[1896] 2 Q. BT^3. PoUd. Stoke Pariah Connoll e. Price, 
[1899 2 cL 277. Xentd. Sheringham U. D. O. v. Holaey 
(1904), 91 L. T. 226. 


8727. 8 . P. Tottenham Urban District Coun- 
cil v. Williamson & Sons, [1896] 2 Q. B. 363 ; 66 
L. J. Q. B. 691 ; 76 L. T. 238 ; 60 J, P. 725 ; 44 


W. B. 676, C. A. 

AnnotaHone Befd. Stoke Parish Connoil e. Pri^»^[1899] 
2 (3h. 277 ; Sheringham U. D. C. v. Holsey (1904), 91 
L. T. 225. 


8728. To prosecution under Explosive Sub- 

stances Act, 1888 (c. 8), 8. 7 (1).] — If the consent 
of the A.-G. has not been obtained to a prosecution 
under the above Act, as required under sect. 7 (1) 
of that Act, the ct. has no juris^ction to try, & 
in such a case the proviso to Criminal Appeal Act, 
1907 (c. 73), s. 4 (1), does not apply. 

Sernble : it is not necessary on every occasion 
to give formal proof of the A.-G.*s signature. — 
B. V. Bates, [19111 I K. B. 964 ? 80 L. J. K. B. 
607 ; 104 L. T. 688 ; 75 J. P. 271 : 27 T. L B. 
314 ; 55 Sol. Jo. 410 ; 22 Cox, C. O. 469 ; 6 Cr. 
App. Bep. 163, C. C. A. 

AnnotaHon .^Distd. R. v. Metz (1915), 84 L. J. K. B. 1462. 


See, further. Explosives. 

• To writ of scl. fa. to repeal letters patent.] — 

See Constitutional Law, Vol. XI., p. 612, 
No. 131. 

8729. Proof of signature — Whether formal proof 

necessary.] — B. v. Bates, No. 3728, ante. 

3780. J — A conviction for an offence 

under Trading with the Enemy Act, 1914 (c. 87), 
8. 1, Rhall not be quashed merely because formal 

g roof of the consent of the A.-G. to the prosecution 
as not been given at the trial. — B. v. Metz (1916), 
84 L. J. K. B. 1462 ; 113 L. T. 464 ; 79 J. P. 384 ; 
69 Sol. Jo. 467 ; 26 Cox, C. C. 67 ; 11 Cr. App. 
Bep. 164, C. C. A. 

3731. Amendment of action — Into Information d& 
action.] — An action may by amendment of the 
writ & statement of claim be turned into an in- 
formation & action without prejudice to a pending 
motion in the action, the necessary sanction of 
the A.-G. being obtained. — Caldwell v. Pagham 
Harbour Bbclamation Co, (1876), 2 Ch. D. 221 ; 
46 L. J. Ch. 796 ; 24 W. B. 690 ; 3 Char. Pr. Cas. 
119. 

Annotaiion: — ^Xentd. Ward t?. Bhefilrid CJorpn, (1887), 19 
Q. B. D. 22. 


Compromise of charity proceedings requiring 
sanction of Attorney-General.] — See Charities, 
Vol. VIII., p. 401, Nos. 2293 et aeq. 

Control by Attorney-General of charity proceed- 
Ings.] — See Charttibs, Vol. VIIT., p. 896, Nos. 
2196-2200. 

Consent to appointment of new relators.] — See 
Charities, Vol. VIII., p. 396, Nos. 2206-2212. 


ziiperintendenoe of the Crown offloera. 
- -R. V. KuBion (1824), Tay. 120.— GAN. 

n. Scire facias.] — Petitioners for 
receivers on tenants* & reorivers* 
recognisances should be entitled in the 
name of the Queen, & the A.*G. should 
be petitioner. — R, v. CTbuise (1852). 2 
1. <5h. R. 65.— IR. 


PART X. SECT. 6. 

o. Whetherneoessarv — To proceeding 

w declare void land patenls.'f^FAXLAB. t 
Glen Mining Co. (1908). 1 

O. L. R. 1 ; n O. W. R. 1020 .— oAn. 

p. To charge by JMput 


AUom^-Oeneral.] — R. v. Duff (1909), 
12 W. L. R. 290.— CAN. 

oaecuHon under Statutes 
c. 9.] — R. V. Sfbrdakbs 
R. 4S3.— CAN. 


q. To pr 

of Canada. 1909, 
(1911), 9 E. L. ] 


r. To prosecution under Dominio'i 

^d*a Day Act.} — R. v. THOMFSO^ 
R. V. Hammond, R, v. Ohubohili 
R. V, Ahbrns (1918), 25 W. L. R. 576 
14 D. L. R. 175 ; 22 Can. Grim. Ca& 
78; 7 Alta, L. R. 40.— OAN. 

s. To appeal under Habea 

Corpus Act .] — The absenoa of a oer 
tifleate from the A.-G. required b 


the Aot as a condition of an appeal 
does not prevent the ot. from hearing 
an appeal. — R. v. Martin (1918), 41 
O. L. R. 79 ; 18 O. W. N. 187 : 29 
Can. Crim. Cas. 189 ; 39 D. L. R, 635.— 
OAN. 


_ To obtain copy record of 
court of general sessions .] — The books, 
etc. of ot. of general sessions are public 
documents, which everyone interested 
has a right to see. Sc deft, is entitled 
to a copy of the record of acquittal. 
Sc it Is not necessary to obtain the fiat 
of the A,-G. therefor. — ^A.-G, v. SewLY 


(1902), 4 O. L. R. 894.— OAN. 


Part XI. — Costs, 
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Sacs. 6.— CX>STS FOR AND AGAINST. 

See, generaUv, CoKSiiTtmoNAL Law, Vol. XI., 
pp. 630-685, Nos. 341-878. 

In actions relating to charities.] — See Ghabities, 
Vol. Vm., pp. 408, 409, 413, Nos. 2448-2450, 2462- 
2460, 2630-2632. 

Under Legitimacy Deidaratlon Act, 1853 (c. 98).] 
— See Babtabdy, Vol. III., p. 370, Nos. 119-121. 

8782. General rule.] — ^Where the A.-G. sues as 
an officer of the Crown, in right of the Crown, he 
does not pay costs (Lord Lyndhubst, 0.). — 
London Corpn. o. A.-G. (1848), 1 H. L. Cas. 440 ; 
9 E. R. 829, H. L ; affg* S. 0. evib nom, A.-G. v, 
London Corpn. (1846), 8 Beav. 270. 
udliinotojiofw Apld. Smith e. Stair (1849), 2 H. L. Gas. 807. 
Opnsd. A.-G. D. London Corpn. (1850), 2 Mao. &; G. 247. 
l^L A.-G. D. HaUiSfir (1846), 16 M. & W. 687 ; Horton 
«. Bott (1867), 26 LTjTBx. 267 ; A.-G. o. Edmonds (1868), 
L. R. 6 Eq. 881. 


8788 . j — In a petition under Legitimacy 

Declaration Act, 1858 (c. 93), the A.-G., who was 
resp., applied to the ct. to order petitioner to give 
security for costs on the ground that she resmed 
out of the jurisdiction, fiie ct. declined to make 
the order on the ground that as it had no power 
to award costs to the A.-G. if he should be success- 
ful in opposing the petition, it could not on his 
application order petitioner to give security for 
costs. — Shbddbn V. A.-G. (1867), 36 L. J. P. & M. 
132 ; 16 L. T. 746 ; 15 W. R. 1093. 


8784. In actions by Attorney-General at Instance 
of relator.]— In a suit by the Crown upon a bond 
under 33 Geo. 3, c. 71, the ct. cannot give costs 
against the Crown, although the farmer of the 
duties is the real party. AlUer in the oases of 
informations by the A.-G. at the relation of an 
individual. — R. v. Corxjm (1792), 1 Anst. 60 ; 
146 E. R. 797. 

Annoiation : — ^Apld. K. v, Bingham (1831), 1 Cr. & J. 379. 

8785. Where action not determined.] — A.-G. v, 
Williamson, No. 316, ante, 

8786. Appeal from Judgment awarding costs.] — 

(1) The Lord Advocate of Scotland, or other officer 
of the Crown, suing on behalf of the Crown, or in 
matters in which the Crown is interested, is not 
liable to pay costs to the opposite party, even 
though the suit may have been improperly 
instituted. 

(2) Against any judgment awarding such costs 
an appeal may be brought notwithstanding the 
general rule that no appeal lies for costs. — liORD 
Advocate v, Dunglas (Lord) (1842), 9 Cl. St, 
Fin. 173 ; 4 State Tr. N. S. 737 ; 8 B. R. 381, 
H. L. 

Anfiotationa : — As to (1) Retd. The Leda (1863), Brown. & 
Lush. 19 ; R. v. Canterbury Arohbp., [1902] 2 K. B. 503. 
Cfenerally, Mentd. R. v. O’Connell (1844), 6 State Tr. N. S. 1 ; 
Secretary of State for India v, Kamaohee Boye Sahaba 
(1859), 13 Moo. P. C. C. 22. 


Part XI. — Costs. 


Crown’s right to or liability for.] — See Con- 
stitutional Law, Vol. XI., pp. 630-536, Nos. 
341-378. 

Actions for dc against Attomey-Generai.] — See 
Part X., Sect. 6, ante. 

Certiorari— To remove for trial in civil cases.] — 
See Part IX., Sect. 9, sub-sect. 1,1., ante, 

To remove indictments for trial.] — See 

Part IX., Sect. 9, sub-sect. 2, J., ante. 

To quash.]— /S'ee Part IX., Sect. 9, sub- 

sect. 3, N., ante, 

To remove orders on case stated.]— 5'ce 

Part IX., Sect. 9, sub-sect. 6, ante. 

Extents— In chief.]— /See Part I., Sect. 2, sub- 
sect. 3, L., ante, 

In aid.] — See Part I., Sect. 2, sub-sect. 5, G., 

ante. 

Habeas corpus.]— See Part V., Sect. 1, sub-sect. 4, 

I. , ante, 

Latin informations.]— See Part I., Sect. 1, sub- 
sect. 4, F., ante. 

Mandamus.] — ^See Part VI., Sect. 6, sub-sect. 10, 

ante. 

Prohibition.] — See Part VIII., Sect. 8. sub-sect. 

II, ante. 

Quo warranto.]— See Part VII., Sect. 6, ante. 

8787. Effect of Judicature Acts.] — R. v. Parley 
(2), No. 3684, arUe. 

8788. -.1 — ^The practice in proceedings on 

the Crown aide of Q. B. Div. is unaltered by the 
Jud. Act, 1890 (c. 44), & there is, therefore, no 
power to give costs to a successful applt. in a case 
stated by quarter sessions. 


In former times a case like this would have 
been brought up by a certiorari. The certiorari 
has been dispensed with by Act of Parliament, &, 
therefore, is no longer necessary ; but the case 
stands precisely in the same i)osition as if it had 
been brought up by certiorari. What would have 
been the state of things if it had been brought up 
by certiorari ? There would have been no inherent 
or original jurisdiction in the cts. to deal with 
costs. The only jurisdiction they would have 
would be under a statute or under the recog- 
nisances. There is no jurisdiction by any statute ; 
therefore, it follows that the only jurisdiction to 
deal with costs would be under tlie recognisance. 
But then the recognisance only applies where the 
order is affirmed. If the order is affirmed the 
successful party obtains costs under the recog- 
nisance ; if the order is quashed there are no 
costs. That was the state of thinra before Judica- 
ture Acts. In my opinion the Acts have intro- 
duced no change (Lopes, L.J.). — London County 
Council v. West Ham (Churchwardens) (2), 
[1892] 2 Q. B. 173 ; 61 L. J. M. 0. 210 ; 67 L. T. 
363; 66 J. P. 662 ; 40 W. R. 662 ; 8 T. L. R. 693, 
O. A. 

Armotaiions : Distd. R. v. Jones, [1894] 2 Q. B. 382 ; R.v, 
London County JJ. &: L. C. O., [18941 1 Q. B. 453. FoUd. 
R. V, Efiferton, Ex p. Munby (1902), 46 Sol. Jo. 462. Diftd. 
R. V, Wooihouso, [1906] 2 K, B. 501. Bald. Halkra 
District Mines Drainage Co. v. Holywell Union (1893), 
9 R. 779 ; L. C. O. v. Woolwich Assmt. Com.. L. C. C. v, 
St. George’s Assmt. C!om., [1893] 1 Q. B. 210. Mentd. 
Re Fisher. [1894] 1 C!h. 53 ; James v, Jones (1894), 10 
T, L. R. 208. 

8789. .] — The right to grant prohibition 


PART X. SECT. 6. 

a. Where Attomeu-Oenerai made 
hv direction of ootirf.]— Cosi 
wlU be given to the A.-G., on whoi 
nptiw ^ been served by dlreotlo 
of the ot., though decdsion against tt 
Qjown.— BBi.rAaT Town Oovnon 
Bx p. 8ATXB8 (1884), 13 L. R. I 


169.— IR. 

b. Where costs awarded — Whether 
eounseVs db solicitor's fees dOowed ,] — As 
the statutes defining the duties & salaries 
of the A.-G. & his deputy deny addi- 
tional compensation for services 
rendered by them in connection with 
litigation aflecting the C2rown It Is 


improper to allow counsel’s or solr.’s 
fees in respect of servioes rendered in 
such capacities by either of these 
ofBoers on taxation of costs awarded In 
favour of the Crown. — Hambubo- 
Ambrioan Paorbt Co. v, R. (1907), 39 
S. C. R. 621.— CAN. 
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not being a jurisdiction belonging exclusively to 
the Crown side of Q, B. Div., the High Ot., in 
making a rule absolute for a prohibition without 
pleadings, may make an order for costs. — v, 
London County JJ. & London County Council, 
[1894] 1 Q. B. 463 ; 63 L. J. Q. B. 301 ; 70 L. T. 
148 ; 68 J. P. 380 ; 42 W. R. 226 ; 10 T. L. R. 
189 ; 9 R. 148, C. A. ; affg., [1893] 2 Q. B. 476, 
D. C. 

AnnotaHons : — Add. R v. Jonea, [1894] 2 Q. B. 382 ; E, v, 
Woodhotuje, [1^06] Y K. B. 501. Moiltd* R. if. London 
CJonnty JJ. Sc L. C. C. (1893), 89 L. T. 682. 

8740 , 1 — Since the commencement of Jud. 

Act, 1890 (c. 44), the ct. when grantit^ an applica* 
tion for a habeas corpus^ has jurisdiction, by 
sect. 6 of that Act, to order payment by deft, of 
the costs of the application, Sc such jurisdiction is 
not affected by the provisions of sect. 4. — R. v. 


1 Jones, [1894] 2 Q. B. 382 ; 63 L. J. Q* B. 666 ; 
68 J. P. 733 ; 42 W. R. 607 ; 10 T. L. R. 602 ; 
10 R. 287 ; 8vb nom. R. x\ Maksel-Jonbs, 70 
L. T. 846, D. C. 

AnntOaJbUm : — Co&ld. R. v. Woodhonse, [1906] 2 K. B. 501. 

8741, .] — R. r. Hain, etc., Licensing JJ. 

(1896), 12 T. L. R. 323 : 40 Sol. Jo. 468, D. C. 
AnnoUdUms Refd. R. v. Woodhonse, [1906] 2 K. B. 501. 
Mentd. R. v. Sunderland JJ., [1901] 2 K. B. 367. 

• 8742. .]— R. V. Gee (1001), 17 T. L. R. 

374, D. C. 

Annotaiim : — Retd. R. v. Woodhonse, [1906] 2 K. B. 501. 

8748 . .] — R, V. WOODHOUSE, No. 2421, 

ante. 

3744. Application of Public Authorities Protec- 
tion Act, 1893 (c. 61) — Costs between solicitor Sc 
client.] — Roberts v. Battersea Metropolitan 
Borough, No. 3696, ante. 
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CROWN RIGHTS. 

See Constitutional Law. 

CRUELTY. 

See Husband and Wibb. 

CRUELTY TO ANIMALS. 

See Animals. 

CRUELTY TO CHILDREN. 

See Criminal Law and Pbocedubb ; Infants and Childbbn 

CUL DE SAC. 

See Highways, Streets and Bridges. 

CUMULATIVE GIFTS. 

See Wills. 


CURATE. 

See Ecclesiastical Law. 


CURATOR. 

See Infants and Children ; Prisons ; Trusts and Trustees. 
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CURRENCY. 

See CoKSTiTUTioKAi. Law ; Mokby and Monby-Lskdino. 


CURRENCY PAYMENT OF DEBT. 

See CoNFiacT of Laws ; Contract ; Monby and Money-Lending. 


CURTESY. 

See Husband and Wife ; Read Property and Chatteds Read. 


CUSTODY OF CHILDREN. 

See Bastardy ; Husband and Wife ; Infants and Chxddren. 


CUSTODY OF DEEDS. 

See Mortgage ; Sadb of Land ; Settlements. 


CUSTODY OF PARISH DOCUMENTS. 

See LfOOAii Govurnmbmtt, 


ENI> OF VOI-. XVI. 
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